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Cmmcm  Oaxbibbs — Kiouosirr  Delat.  —Mbasvbb  ot  Damaow  for  Okm 
breach  of  a  eontrmok  of  earriftge  by  negligent  deUy  ineladee  ■nch  dam- 
igee  only  ••  ue  ike  £recA  end  inniedtale  ooneeqiMaoe  of  tiie  breeoli, 
md  deoiBod  to  heiro  bees  oontemplAtod  by  tho  XMutioi  wfaen  they  mode 
Uio  ocMntroot,  wbeihor  the  corrior  ie  a  natoral  or  eo  artificial  peraoo.  Jf 
it  ia  an  ooEpreaa  oompany,  it  ia  liable  for  the  difference  between  the 
market  Taloe  of  the  gooda  at  the  time  and  place  where  they  ought  to 
hare  boon  delirored  aod  each  vBilae  whea  they  were  delivered,  together 
Willi  any  oxtm  oapenBe  inosrred  in  writing  or  telegraphiug  fcr  them, 
but  not  for  tho  dilferenae  between  tho  prioo  for  which  the  ahipper  had 
eontraeted  to  eell  them  and  their  market  value  when  and  where  they 
were  delivered,  nnleee  the  company  waa  notified  that  they  were  ehipped 
to  oomploto  ealee  already  made. 

Action  to  recover  damages  for  negligent  delay  in  the  trans- 
portation of  trees.  Plaintiff  alleged  that  by  reason  of  the 
earner's  negligent  delay,  he  lost  certain  contracts  for  the  sale 
of  the  trees,  to  his  damage  in  the  sum  of  $282;  and  that  in 
waiting  for  them,  be  incurred  expenses  in  the  sum  of  $21.50. 
Defendant  entered  a  general  denial.  Plaintiff  recovered  a 
verdict  and  judgment  for  $16.50,  as  expenses  incurred  in 
waiting  for  the  trees.     He  appealed. 

Blackwood  and  WilUams^  for  the  appellant. 

J,  M,  Moore,  far  the  appellee. 

Hemingway,  J.  Upon  the  question  of  negligence,  the  jury 
Irand  against  the  defendant.  It  is  therefore  obvious  that  the 
^aintiff  was  not  prejudiced  by  any  error  in  the  admission  or 
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exclusion  of  evidencei  or  in  declaring  the  law  to  the  jury  per- 
tinent to  that  issue. 

As  to  the  measure  of  plaintiff's  damages,  the  court  declared 
the  law,  that  if  the  defendant  had  no  notice  that  the  trees 
were  shipped  for  delivery  under  sales  theretofore  made,  the 
plaintiff  could  recover  only  the  difference  between  their  mar- 
ket value  at  the  time  and  place  when  they  ought  to  have 
been  delivered  and  such  value  when  they  were  delivered,  and 
also  any  extra  expense  that  he  incurred  in  writing  or  tele- 
graphing for  the  trees.  This  the  appellant  contends  was 
error.  He  contends  that  he  was  entitled  to  recover  the  dif- 
ference between  the  price  for  which  he  had  contracted  to 
sell  the  trees  and  their  market  value  when  and  where  they 
were  delivered,  although  the  defendant  was  not  advised  that 
they  were  shipped  to  complete  contracts  of  sale  theretofore 
made. 

It  seems  to  be  conceded  that  the  rule  announced  by  the 
court  is  correctly  stated  as  applicable  to  contracts  between 
natural  persons,  and  to  contracts  of  shipment  by  railroad 
companies;  but  it  is  contended  that  a  different  rule  applies 
to  contracts  of  carriage  by  express  companies.  No  authority 
is  cited  that  sustains  the  distinction  contended  for,  and  we 
should  be  surprised  to  know  that  any  existed.  That  the  rule 
defining  the  duties  of  express  companies  under  contracts  of 
carriage  differs  from  that  applicable  to  primitive  means  of 
transportation  is  doubtless  true;  that  a  delivery  by  an  ex- 
press company  would  be  negligent  for  unreasonable  delay 
which  would  display  the  greatest  diligence  of  a  stage-coach, 
or  might  be  more  expeditious  than  a  stage-coach  could  make 
by  use  of  such  diligence,  is  also  true.  But  the  difference  is 
confined  to  the  determination  of  the  question  of  diligence  or 
negligence,  and  does  not  affect  the  rule  as  to  the  measure 
of  damages  when  negligence  is  proved.  This  rule  is  not 
affected  by  the  character  of  the  parties  to  the  contract,  but 
is  uniform  in  its  application,  whether  the  breach  be  com- 
mitted by  natural  or  artificial  persons.  It  requires  the  party 
guilty  of  the  breach  to  compensate  the  innocent  party,  —  to 
pay  the  damages  which  are  the  direct  and  immediate  con- 
sequence of  the  breach,  and  are  deemed  to  have  been  con- 
templated by  the  parties  when  they  made  the  contract:  3 
Sutherland  on  Damages,  216;  Western  U.  Tel.  Co.  v.  Short,  53 
Ark.  443.  The  fact  that  the  guilty  party  is  a  corporation,  or 
that  it  is  a  natural  person,  would  neither  enlarge  nor  curtail 
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the  scope  of  damage  within  the  contemplation  of  the  parties 
M  likely  to  arise  from  a  breach  of  their  contract  It  cannot, 
therefore,  affect  the  amount  of  such  recovery. 

Upon  the  law  and  the  undisputed  facts,  the  judgment  was 
right,  and  will  be  aifirmed. 

• 

Gakrtkbs  —  Mkasubx  ov  Damages  woa.  Dxlat  or  DsLiTnT.  —  Th« 
■MMore  of  dmmagM  against  a  oarrier  for  delay  in  the  transportation  ol  Uto* 
itoek  ie  the  expense  of  keeping,  shrinkage,  and  depreciation  in  ralne  of  the 
itoek  oocasioned  by  the  delay:  Affres  t.  Chicago  ete.  Jfjf  Co.,  71  Wis.  372;  6 
Aid.  St.  Rep.  226,  and  note.  A  loss  by  depreciation  of  market  is  the  proxi- 
mats  result  of  a  delay  in  transportation,  and  a  carrier  is  liable  therefor: 
Smmmr.  Cleveland  etc  R.  B.  Co,,  14  Mich.  489;  00  Am.  Dea  262,  and  note. 
A  esrrier  is  liable  for  any  injury  to  goods  caused  by  a  delay  in  transporta- 
tion: MkAaeU  t.  New  York  Central  E.  JL  Co..  20  ^,  Y.  564;  86  Am.  Dea 
412^  and  note;  SaMone  T.  Neal,  4  La.  Ann.  663;  60  Am.  Dec.  579,  and 
note;  8L  Clair  ▼.  Chicago  dr.  B'y  Co,,  80  Iowa,  304.  The  measure  of  dam- 
iges  for  a  delay  in  the  delivery  of  goods  given  to  a  carrier  for  transports* 
tioD  ia  the  difference  in  valne  between  the  time  when  they  ought  to  have 
airived  and  when  they  did  arrive:  Atlanta  etc,  B,  IL  Co,  r,  Textu  Orate  Ooi, 
81  Gs.  602.  See  extended  note  to  American  Mk,  Co.  v.  Umitht  31  Am.  Bep. 
f67-570L 
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[54  ABKAirsAB,  66.] 

lirrATSi  —  Lachss  ni  Appltino  vor  Order  to  8bll  PROPncnr  op  Dsos* 
DBNT  TO  Pat  Drvtb.  —  A  delay  of  more  than  twenty  years  after  letters  of 
administration  have  been  granted,  before  applying  for  an  order  to  sell 
the  lands  of  the  decedent  to  pay  his  debts,  is  not  unreason ahle,  when 
sneh  lands  have  been  set  aside  as  dower,  and  the  application  is  made 
upon  tho  death  of  the  widow. 

Sanderm  and  WatlnnSj  for  the  appellant 

JV:.  W.  Norton^  for  the  appellees. 

Hughes,  J.  This  was  an  action  of  ejectment  by  appellant, 
ts  administrator  de  bonis  non,  to  recover  the  possession  of 
lands  belonging  to  the  estate  of  his  intestate,  which  were  in 
possession  of  the  appellees,  the  heirs  of  the  intestate,  and 
which  they  bad  divided  among  themselves,  and  which  were 
assigned  to  the  widow  of  the  intestate  as  dower  in  his  real 
estate  in  the  year  1873,  and  had  been  held  by  her  till  her 
death  in  1887.  The  widow  qualified  as  administratrix  of  her 
husband's  estate  in  1867,  soon  after  his  death,  and  made  her 
final  settlement  of  her  administration  in  1880,  showing  that 
she  had  exhausted  the  assets  of  the  estate  except  this  land  in 
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controv^erfij,  whicli  settlement  was  confirmed  the  IStb  of  Octo- 
ber, 1880. 

A  large  number  of  debts  had  been  probated  against  thm 
estate  of  appellant's  intestate,  and  remained  unpaid.  The 
appellant, as  sheriff,  qualified  as  public  administrator  dehonis 
non  of  said  estate,  the  12th  of  October,  1887,  and  brought  this 
suit  soon  after  to  recover  possession  of  said  landa,  for  the  pur- 
pose of  sale  of  same  to  pay  the  unprobated  claims  against  tha 
estate.  More  than  twenty  years  had  elapsed,  aftarf  admiiastra- 
tion  was  first  granted  upon  the  estate  before  appellant  brought 
this  suit 

Defendants,  appellees,  pleaded  that  there  was  unreasonable 
delay,  and  that  the  action  was  barred,  the  catise  of  action,  aa 
they  averred,  not  having  accrued  within  ten  years  next  before 
the  institution  of  this  suit. 

The  widow  had  occupied  the  residenoe  of  the  inteatate  after 
hie  death  till  her  desth,  but  had  never  selected  a  homestead, 
or  had  one  assigned  her  out  of  the  real  estate  of  the  deceased, 
which  consisted  of  2,000  acres,  640  of  which  was  in  a  body 
And  included  the  land  in  controversy,  assigned  to  the  widow 
as  dower,  and  in  possession  of  which  she  was  at  the  date  of 
her  death. 

The  court  below  found  that  one  quarter-section  of  the  land, 
the  northeast  quarter  of  section  1,  in  controversy,  was  the 
homestead  of  the  widow,  and  gave  judgment  as  to  it  in  favor 
•of  the  administrator.  As  to  the  other  quarter»section,  the 
'Southeast  quarter  of  section  1,  in  controversy,  the  court  found 
for  the  heirs,  holding  that  the  homestead  could  not  be  sold  in 
the  lifetime  of  the  widow,  but  that  the  reversionary  interest  in 
the  other  piece  might  have  been  sold,  notwithstanding  the  life 
estate  of  the  widow,  and  that  as  to  this  there  was  no  good  rea- 
son for  the  delay.  Both  parties  filed  uotionB  for  new  trial, 
which  were  overruled,  and  they  appealed. 

Was  appellant's  right  of  action  barred?  Were  the  creditors 
guilty  of  such  laches  as  barred  their  right  to  have  these  lands 
subjected  to  sale  for  the  payment  of  their  unpaid  claims  pro- 
bated against  the  estate? 

Only  the  reversionary  interest  could  have  been  sold  while 
the  widow's  dower  continued.  Were  the  creditors  bound  to 
have  that  sold  within  the  ordinary  period  of  limitation? 

^  The  necessity  for  a  prompt  and  speedy  settlement  of  the 
administration  of  the  estates  of  deceased  persons,  in  order 
that  oreditors  may  be  satisfied  and  devisees  and  heirs  be  put 
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m  the  indispotaUe  poBaession  of  their  inberitanoe  as  early  aa 
a  joat  regard  for  the  rigbt  of  crediton  will  permit,  requires  a 
HmitatioD  vpoB  the  time  when  either  creditors  or  executors 
and  adaniniBtratora  may  apply  for  the  subjection  of  real  estate 
to  the  payment  of  debts.  It  is  admitted  by  all  the  authorities, 
ihai»  in  the  absence  of  statutory  regulation  of  the  subject,  it  is 
the  duty  mt  courta  to  determine  what  shall  be  considered  a 
arasonable  time  in  this  respect,  and  to  refuse  the  application 
if  th»  partiea  who  demand  it  have  been  guilty  of  palpable 
laches*  Coorta  have  found  this  duty  not  without  difficulty, 
and  no  precise  rule  to  be  inflexibly  followed  has  been  any- 
where laid  down  "r  2  Woerner's  American  Law  of  Adminis- 
tration, sec.  465. 

There  is  bo  statute  bar  in  this  state  against  the  enforcement 
of  allowances  of  claims  against  estates  by  the  probate  court: 
May9  ▼.  Bogerty  87  Ark.  153.  ^  The  analogy  of  the  statute  of 
limitation  ia  followed  in  many  of  the  American  states.'' 

Ib  Mays  ▼.  Rogen,  87  Ark.  155,  it  was  said:  ^'The  power  * 
of  the  administrator  must  be  exercised  in  a  reasonable  time, 
and  will  be  lost  by  gross    laches  or  unreasonable  delay. 

•  .  •  •  The  heirs  ahoold  not  be  forever  deterred  from  making 
improvements  on  the  property,  or  prevented  from  selling  it,  by 
the  possibility  that  it  may  be  sold  for  the  debts  of  the  estate. 

•  •  •  •  WhatiasQch  reasonable  time  must  be  determined  by  the 
eourti  in  its  sound  discretion."  And  it  was  held  in  this  case 
that  a  delay  of  ten  years,  where  there  was  no  hindrance  of 
proper  cause  therefor,  was  unreasonable,  and  that  the  lien  on 
the  real  estate  was  lost  thereby.  There  were  other  lands  than 
the  interest  the  administrator  was  seeking  an  order  to  sell, 
and  he  had  made  no  elSbrt  to  sell  any  lands  for  ten  years  after 
grant  of  letters  to  him  as  administrator  de  boni$  rum. 

That  was  unlike  the  Case  at  bar,  where  the  administrator 
had  exhausted  the  assets,  except  the  lands  assigned  to  the 
widow  aa  dower,  and  which  he  applied  for  an  order  to  sell 
aoon  after  her  death. 

Upon  consideration  of  the  circumstances  of  this  case,  we 
cannot  say  there  has  not  been  reasonable  cause  for  delay,  or 
that  the  creditors  or  the  administrator  have  been  guilty  of 
grosa  negligence  or  palpable  laches. 

The  lands  were  assigned  to  the  widow  as  dower  in  1878,  and 
aha  occupied  and  held  them  till  1887,  when  she  died. 

To  have  sold  them  before  her  death  would  have  been  a  sac- 
rifice of  the  interests  alike  of  the  ereditora  and  heirs.    How 
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hazardous  a  speculation  would  a  purchaser  have  madel  '*  Who 
would  have  bid, except  a  price  proportioned  to  such  hazard?" 
Liddel  v.  MeVickar,  11  N.  J.  L.  58;  19  Am.  Deo.  869;  2  Woer- 
ner's  American  Law  of  Administration,  sec.  465;  Moon  v.  EU^ 
worth,  51  111.  SIO. 

Had  the  land  been  forced  to  sale  encumbered  by  the  widow's 
dower,  the  creditors  *^  would  not  have  derived  any  appreciable 
benefit  from  the  sale;  the  heirs  would  have  lost  the  lands,  and 

the  creditors  their  debts What  just  cause  of  complaint 

have  the  heirs  that  that  result  was  not  precipitated?  We 
think  it  unreasonable  to  hold  the  creditors  bound  to  resort  to 
a  fruitless  and  destructive  sale":  Bursen  v.  Qood»peed^  60  IlL 
277. 

Whether  there  was  a  homestead  or  not  in  the  lands,  the 
dower  interest  covered  both  tracts,  and  the  court  erred  in 
holding  the  action  barred  as  to  the  southeast  quarter  of  seo* 
tiou  1,  township  8  north,  range  8  east,  as  it  was  not  barred  as 
to  either  tract.  For  this  error,  the  cause  is  reversed  and  r^ 
manded,  with  directions  to  the  circuit  court  to  render  judg- 
ment for  the  appellant  as  administrator  for  the  recovery  of  the 
northeast  quarter  and  the  southeast  quarter  of  section  1  in 
township  8  north,  range  8  east 


XaoIim  In  Am^lTln^  Har  OvOen  to  8ttU  &Md  Piaparty  of  Daoodent  te 

Pay  Debto.* 

In  Atmenee  qf  Statute,  What  U  BeaaonabU  Tim  U  wUhin  Di$cretSon  ^Otmrt. 
•^The  law  favors  the  tpeedy  MtUement  of  estates,  to  the  end  that  the  ored* 
5tors  may  reoeive  their  pay,  and  the  heirs  their  inheritance.  It  is  th< 
fore  necessary  that  some  limitation  should  be  plaoed  npon  the  time 
which. either  creditors,  executors,  or  administrators  may  apply  for  the  snb- 
jection  of  the  real  esti^te  of  the  decedent  to  the  payment  of  debts.  The 
authorities  are  agreed  that,  in  the  absence  of  statutory  regulation,  U  is  the 
duty  and  within  the  discretion  of  the  courts  to  determine  what  is  a  reason- 
able time  in  this  respect,  upon  consideration  of  all  the  droumstanoss  of  each 
particular  case,  and  to  refuse  the  application  to  sell  the  land  when  the  par^ 
applying  has  been  guilty  of  such  gross  laches  or  unreasonable  delay  as  to  ren* 
der  a  sale  inequitable:  Hatch  v.  Kelly,  63  N.  H.  29;  Mope  r,  Rogen,  87  Ark. 
155;  Liddel  r.  Me  Victor,  11  N.  J.  L.  44;  19  Am.  Dee.  869;  SetaU  qfOadfrty, 
4  Mich.  308;  Mooer»  t.  WhUe^  6  Johns.  Gh.  860;  McCoy  v,  Mmrom,  18  HI. 
619;  68  Am.  Dea  578;  ffaU  r.  Woodman,  49  N.  H.  294;  Ettate  qf  Cfroaby,  66 
CaL  674;  EstaU  o/Argueilo,  85  CaL  151;  Ounby  r.  Brown,  86  Mo.  253;  Fergus 
9on  T.  SroO,  49  Miss.  500. 

In  Maya  r,  Rogere,  87  Ark.  166-159,  the  court  said:  **The  lands  and  teno- 

*BSFlRKlfCI  TO  XONOOmAPBIC  VOTSS. 

Laohea  at  a  ground  for  denying  relief  in  equity:  M  Am.  Dee.  liO-lM;  SB  Am.  8t  Bepk 

148-15L 
Limitations  in  equity:  12  Am.  Dec  868-f7S» 
Btale  claims:  2  Am.  8t  Kepw  7B6-80a 
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B«Dti  of  which  an  intestate  has  died  aeUed  are,  by  the  atatnte,  made  aesete 
in  the  hands  of  his  administrator  for  the  payment  of  bis  debts,  and  in  case 
of  a  deficienoy  of  the  personal  estate,  may,  under  an  order  of  the  oonrt,  be 
seld  for  that  parpoee.  Bat  this  charge  apon  the  real  entate  is  not  a  perpet* 
■al  one  which  may  be  enforced  by  the  administrator  after  any  lapse  of  time. 
The  hein  shonld  not  be  forerer  deterred  from  making  improvements  on  the 
property,  or  prevented  from  selling  it,  by  the  possibility  that  it  may  be  sold 
for  the  debts  of  the  estate.  The  power  of  the  administrator  most  be  ezer- 
sieed  in  a  reasonable  time^  and  will  be  lost  by  groes  laches  or  nnreasonable 
delay.  What  is  such  reasonable  time  mast  be  determined  by  the  courts  in  its 
sound  discretion,  under  the  eircamstanoes  of  the  case." 

In  JftfOoy  T.  Morrow,  18  HI.  619, 623, 6S  Am.  Dec.  678,  the  oonrl  expressed 
a  similar  opinion  in  the  following  words:  "  Creditors  hare  a  lien  in  this  state 
againat  the  estate  of  their  deceased  debtors  for  satisfaction  of  their  debtci  and 
which  they  may  enforce  throngh  administration,  even  against  porchasers  from 
hsirs  or  deyisees.  And  there  is  no  statute  interposing  any  limitation  of  time 
within  which  the  lien  mast  be  enforced.  The  qneetions  then  are,  Will  delay  and 
laehea  of  the  creditor  destroy  his  lien  and  right  to  pursne  the  land  of  which 
the  debtor  died  seised  in  the  hands  of  the  grantee  of  the  heir  holding  under 
eonToyance  duly  recorded!  and  if  so,  in  what  period  of  timet  The  notion 
that  tills  lien  is  perpetual  and  may  be  enforced  at  any  time  against  land, 
after  alienation  by  the  heir,  is  wholly  inadmissible.  Such  a  rule  would 
render  titlee  to  land  insecure  to  a  vast  extent;  and  no  man  who  holds  land 
deriTed  through  heirs  or  deviseee,  after  haWng  exhausted  all  the  means  the 
law  affords  for  the  asoertainmeut  of  the  validity  of  his  title,  and  the  exist- 
ence of  liens  and  encumbrances  against  the  lands,  could  be  reasonably  certain 
that  he  would  not^  after  the  lapee  of  years,  be  stripped  of  his  title  through 
such  a  secret  lien,  without  actual  notice  or  means  of  defense.  At  any  period 
hie  lands  might  be  demanded,  and  finally  wreeted  from  him  or  his  heirs  by 
feroe  of  a  oooTeyaace  under  judicial  order  and  sale,  obtained  without  notice 
in  faet|  and  founded  on  an  apparent  debt  against  some  unknown  person  for 
years  in  the  grave,  through  whom  his  title  had  passed,  and  which  debt  had 
been  hunted  or  trumped  up  for  that  special  purpoee.  ....  The  creditor,  un- 
der oar  law,  has  ample  means  of,  without  delay,  compelling  administration, 
andy  throngh  administration,  subjecting  the  debtor's  estate,  real  and  personal, 
to  the  payment  of  the  debts  against  the  estate.  If  he  fails  to  do  so  within  a 
reasonable  time,  he  will  be  held  to  have  waived  his  lien  against  property  do- 
eeendedy  and  the  grantee  of  the  heir  will  take  the  title  discharged  of  the  lien. 
I|  ie  not  neoeesary  in  this  case  to  decide  what  shall  be  a  reasonable  period  of 
time  for  that  purpoee;  for  here  the  delay  is  so  great  [nineteen  years]  as  to 
leaTO  no  room,  either  from  adjudged  cases  or  the  analogies  of  our  law,  for 
queeticm.'* 

In  Omibif  V.  Brown,  86  Mo.  263,  it  was  decided  that  in  the  absence  of  a 
statnte  of  limitations  prescribing  the  time  within  which  an  administrator 
must  proeure  an  order  for  the  sale  of  the  land  to  pay  the  debts  of  the  estate^ 
he  mst  do  so  within  a  reascmable  time,  and  that  what  is  such  reasonable 
time  must  be  determined  by  the  court  from  all  the  oircumstancee  of  each 
partioolar  eaaeu  BobkSiiaUf^  ^04/1^,  4  Mich.  808,  it  was  ruled  that  when 
it  heoomes  neoeesary  to  sell  the  real  property  of  an  intestate  for  the  payment 
ef  hie  dabta^  bis  administrator  should  move  for  a  sale  at  the  earliest  oppor- 
tunity, and  as  there  is  no  statute  of  limitations  relating  to  the  subject,  it  is  for 
Uie  oonrt  to  determine,  in  its  discretion,  what  is  a  reasonable  time  under  the  oir* 
enmetanoea»  and  whether  the  adukinistrator  has  exercised  reasonable  diligence. 
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An  early  tiatnte  In  New  York  prorided  flict  in  oue  tli«  personal  aaiet*- 
of  the  deceaaed  were  uuaAoieiit  to  aatiify  hia  debta,  hia  adminiatrutorahotild 
apply  to  the  court  to  aobjeot  the  real  estate  of  the  decedent  to  the  payment 
of  anck  debts,  **aa  soon  aa  oonTeaienily  may  be,*  and  Cbanoallor  Kant,  m 
disconrsing  npoa  what  would  be  a  reaaonable  time  within  which  to  makm 
application,  aaid:  '*Thii  ia  the  anbatance  of  the  provisiona  of  the  act  apo» 
the  snbjecti  and  I  infer  from  them  that  the  law  intended  that  the  ozecntov 
er  administrator  should  make  hia  application  with  dne  diligence,  and  in  a 
reaaonable  time,  and  if  he  does  not,  the  judge  or  surrogate  haa,  from  tfa« 
nature  of  hia  judicial  truat^  a  discretion  to  reject  the  application.  What  ia  a 
reasonable  time  may  be  another  queation.  AH  I  mean  at  preaent  to  say  ia» 
that  the  judge  of  probate,  or  surrogate,  mnst  be  entitled  to  determine^  in 
sound  discretion,  what  ia  a  reasonable  time,  under  the  cireumstaacea  of  tiio 
eaae,  and  to  determine  when  the  executor  did  first  discover,  or  had  groimil 
to  suspect,  the  insufficiency  of  the  personal  estate,  and  whether,  aa  soon  a* 
eoBTeniently  might  have  been,  he  had  made  out  an  account,  and  filed  an  in- 
wtttory,  and  applied  the  assets  in  hand  according  to  the  requisitions  of  tha 
statuta  If  he  haa  been  guilty  of  gross  negligence  or  palpable  lachea  oa 
Iheee  points^  he  is  clearly  not  in  aeaaon  within  the  meaning  of  the  aet^  and 
the  judge  or  anrrogate  ought  not  to  permit  him,  or  the  creditor  who  prompta 
him,  by  thia  anmmary  proceeding  to  sweep  away  the  real  eetate  of  the  heir  "*: 
Mifoen  ▼.  WkUe,  •  Jokna.  Ch.  M0-37tt.  80  io  H<Ueh  ▼.  Kellp,  aS  H.  H.  29, 
SO,  tha  court  said:  **  But  if  it  be  aasumed  that  when  the  license  wm  applied 
for  the  personrl  estate  waa  insufficient  f<or  the  payment  of  the  debts,  it  waa 
properly  refused.  Whether  it  riioald  be  granted  is  a  queation  of  fact  to  bo 
deluded  upon  equitable  prineiplea,  regard  being  had  to  the  circumstances  of 
the  ease.  It  was  through  their  ewn  laches  that  the  creditors  hare  failed  to 
obtain  their  pay.  If  they,  immediately  after  the  exclusive  right  of  tfaa 
heira  to  administration  expired,  had  applied  for  administration  themselvea, 
they  coald  have  collected  their  debts  from  the  personal  eatate.  But  bein|f 
aware  of  the  debtor's  death,  and  having  in  the  probate  records  convenient 
meana  of  ascertaining  the  non-administration  of  the  estate,  they  suffered  tha 
heira  to  take  posseesion  of  and  spend  the  personal  estate,  and  the  ereditora 
of  the  heira  to  attach  and  levy  upon  the  real  estate,  and  the  title  under  tha 
Isvy  to  become  perfected  as  against  the  heira,  before  taking  any  steps  to  bava 
the  estate  administered;  and  they  took  no  atepe  in  this  direction.  Their 
delay  should  be  regarded  as  an  abandonment  of  their  righta.  If,  under 
theae  circumstances,  license  to  sell  could  not  be  denied,  the  title  ot  an  inno- 
cent third  party  would  be  defeated."  After  a  review  of  the  cases  on  tl^ 
subject,  tha  court,  in  EtkOe  qf  OroAjf,  55  Oil.  674,  586i,  said:  *'  A  full  exam- 
ination  of  the  foregoing  and  other  cases,  in  which  it  was  admitted  that  th» 
atatnte  of  limitations  did  not  apply,  will  show  it  to  have  been  held,  never- 
ttieless^  from  the  very  nature  <rf  the  proceedings  and  the  character  of  tha 
dutiea  imposed  upon  courts  where  the  estates  of  deceased  persons  are  ad- 
ministered, aa  well  aa  from  the  various  provisions  of  the  statntea  of  dif- 
ferent atatea,  which,  however  they  may  diffsr  in  detail,  are  all  impreeeed 
with  an  evident  legislative  intent  that  the  preoeedTngs  shall  be  promptljr 
tnangnrated  and  continuously  proeeentsd  without  unnecessary  delay;  that 
^o  coorta  of  probate  retain  the  power,  and  it  is  th«ir  duty,  to  refuse  a» 
order  granting  leave  to  sell,  when  the  delay  amonnts  to  lachea.  **  This  reason- 
tag  was  followed  in  the  subsequent  case  of  Bnkite  q/  Ar^fueOo,  8ft  GaL  151,  t» 
the  extent  that  a  piabate  oonrt  has  discretionary  power  to  deny  a  petitioa 
f«r  the  sale  of  the  feal  proper^  of  the  decedent,  when  there  haa  beeo  a». 
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nmouMb  deky  wiliiont  obvumatenoM  to  tauram  ili  pwiiimtati<m»  tei  a 
fining  by  the  low«r  eamrt  that  tiia  delay  was  azouable  will  not  be  reransd^ 
■de«  tfatre  has  been  aa  abnaa  of  diaoretioii. 

M^D^fbdH  RtAtm  fa  ffhai  OmitiMtf  LtaOm.  ^Owing  to  tiw  diflbrant 
facti  ariuag  ki  tha  different  eases,  the  eoorts  hare  beea  onder  vary  great 
diffieohy  in  establishing  any  definite  rale  as  to  what  lapse  of  tims  will  oen^ 
■litBtB  heiies  on  the  part  of  tha  ereditor  er  administrator  in  applying  for  tha 
mh  of  laad  to  pay  tiio  deoedent*s  debts,  and  whils  no  inflexible  rale  in  this 
reipset  hss  been  anywhere  laid  down,  the  authorities  agree  that  applioatioa 
smik  be  made  within  a  reasonable  time.  Referring  to  this  diffioalty,  im 
LkhU  T.  MeVidbar,  11  N.  J.  L.  USt^  19  Am.  Dea  869,  the  oourt  saidt 
''TbsrslanoHniitatiofn  expressly  made,  no  period  expressly  fixed  by  the  legli^ 
liiaie^  within  whioh  the  order  for  sale  ahonld  be  applied  for  or  made.  Re* 
flsetion  and  experienoo  both  teaoh  the  extreme  difficulty  of  prescribing  any 
fixed  rale  whieh  wonld,  in  general,  operate  safely  and  justly.  This  lesson  la 
■ore  impreasiTely  tanght  by  the  very  wide  oondnsions  to  whioh  snlightened 
soorti  hare  been  led.  •  •  .  .  A  discretion  is  very  properly,  as  it  is  rery  neosa> 
Mrily,  confided  to  the  orphans*  court.  Bach  case  must,  in  some  measure,  de- 
pend on  Its  own  partiealar  eircnmstanoea.  A  convenient  time  for  one  wonld 
for  another  be  Tory  incomrsnient.  The  time,  reasonable  according  to  the  sitn* 
ation  of  one  eatat»^  wonld  in  another  be  very  unreasonable,**  So  the  courts 
ipeaking  of  this  topics  in  Farguton  r,  SeoUt  ^  Miss.  60(MS02,  expressed  itself 
ai  follows,  tiirongh  Simrall,  J.:  '*The  policy  of  the  statute  is,  that  thera 
riian  be  a  apeedy  adminiatration  of  an  eatate,  by  payment  of  oreditora,  and 
taming  over  tha  aurplua  to  tlie  diatributeea.  To  enable  the  adminiatrator  to 
perform  the  fint  dn^,  the  law  chargea  the  real  eatate,  aa  well  aa  the  persona^ 
with  tiie  debta,  and  deducting  the  exemptions,  givee  authority  to  the  ad* 
amstntor  to  apply  the  lands  whenever  he  shall  diaoover  the  peraonal  prop- 
srtj  insuffioientb  An  examination  of  the  authorities  will  show  that  no 
dafiaite  rale  ean  be  laid  down  aa  to  the  time  within  which  the  creditor  must 
initiate  proceedings  to  subject  the  land,  or  rather  cause  it  to  be  done  by  the 
adrainistrator.  It  would  be  reasonable,  and  less  mischievous  in  its  conse- 
quences, to  allow  a  longer  delay  and  indulgence  where  the  heir  or  devisee 
eoatfaiued  tile  owner,  than  where  the  lands  had  been  sold  to  an  innocent  pur- 
diaser;  stale  demands  are  not  to  be  favored.  If  a  creditor,  with  a  knowledge 
ef  his  rights,  sita  atill,  making  no  assertion  of  them  until  third  persons  act 
ai  If  no  anch  claim  existed,  and  acquire  interest  in  the  property  by  purchase, 
for  their  protection  it  would  not  be  unreasonable  or  unconscionable  to  deny 
lelief  sgainafe  the  property  becanae  of  the  ataleness  of  the  claim.  A  time  is 
net  pieacribed  by  tiie  statute  within  which  the  administrator  mnat  bring  hia 
pstitton  to  aell,  but  he  must  not  delay  until  the  heir  and  devisee  may  have 
fcason  to  anppoae  that  there  an  no  valid  debts,  and  when  a  purchaser  may 
birly  be  supposed  to  have  advanced  hia  money  on  the  like  confidence.  Tha 
itatate  very  clearly  indicatea  that  the  aale  must  be  made  when  the  con* 
dition  of  tha  personal  assets  has  satisfied  the  adminiatrator  of  the  necessity.* 

Gnses  Bkomttg  Wkat  Dday  tdU  ConsiUute  LaeJiet,  —  In  an  early  case,  Chan- 
esllor  Kent  laid  down  the  rigid  rale  that  an  unexplained  delay  of  more  than 
one  year  by  the  executor  or  administrator,  after  he  had  entered  upon  the  exa- 
eation  of  bis  trust,  would  justify  the  oourt  in  rafusing  to  grant  his  applica- 
tion to  aott  tha  real  property  of  the  decedent  for  the  purpose  of  paying  the 
latter'e  debts:  Jfooers  v.  Whiie,  6  Johna.  Ch.  860.  In  another  caae,  it  was 
held  that  a  delay  of  seven  years  must  be  deemed  an  abandonment  of  the  right 
to  ssQ:  BiMtek  r,  KtUg^  63  K.  H.  29. .  A  delay  of  twelve  years  is  inexcusablot 
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Ounbf  ▼.  BrcwH,  86  Ma  858L  80  a  deUy  of  ten  yean,  unexplained  to  ths 
satisfaction  of  the  oonrt»  ia  nnreaaonable,  and  discharges  the  lien  of  the  credi* 
tors  npon  the  real  estate:  Majf$  t.  Bogei%  87  Ark.  166;  so  a  delay  of  foor^ 
teen  years:  Jackton  r,  RoU»$ont  4  Wend.  436.  A  lapse  of  seventeen  year* 
before  application  made  by  the  administrator  will  bar  his  right:  BtiaU  q/ 
Crotby,  66  Cal  674;  BtiaU  qf  Chdfrey,  4  Mich.  808s  Broum  t.  Hanauer,  48 
Ark.  277;  and  so  will  a  delay  of  nineteen  years:  MeCop  v,  Morrowp  18  111. 
619;  68  Am.  Dec  678;  as  will  a  delay  of  thirteen  yearat  WmgeiUr  ▼.  Wk^ 
ftrUt.  71  OaL  105. 

Xooles  OcMraJlif  Baaed  on  Analogif  qfSUOMU  f^ lAnutaiiont,  —In  many  stete% 
the  reasonable  time  within  which  the  right  to  sell  the  land  of  the  decedent  to 
pay  his  debte  most  be  exercised  is  fixed  by  analogy  to  the  stetoto  of  limits* 
tions.  This  rale  was  laid  down  at  an  early  day  by  the  supreme  conrt  of  tha 
United  Stotes  in  the  case  of  Rieard  ▼.  IFiZtonis,  7  Wheat  6d-110,  where  Jna- 
tioe  Story  said:  *'  But  we  do  think  it  is  a  case  clearly  within  the  same  eqnity 
as  those  which  are  governed  by  the  statute  of  limitationSi  and  that,  by  anal* 
ogy  to  the  cases  where  a  limitetion  has  been  applied  to  other  rights  and 
eqnitiee  not  within  the  statute^  the  reasonable  time  within  which  the  power 
should  be  exercised  oaght  to  be  limited  to  the  same  period  which  regulatea 
righte  of  entry.  It  would  be  strange,  indeed,  that  when  the  estate  of  the  heirs 
in  the  land,  which  is  but  a  continuation  of  the  estate  of  the  intestete,  is  ex- 
ttngnished  by  the  statute,  the  eetate  should  still  be  oonsidered  aa  a  subsisting 
sstete  of  the  intestete  himself;  that  the  administrator  should  possess  a 
power  over  the  property  which  the  intestete  could  not  possess  if  living;  and 
that  a  lien  created  by  operation  of  law  should  have  a  more  permanent  duration 
of  efficacy  than  if  created  by  the  express  act  of  the  party.  The  convenience 
•f  mankind,  the  public  policy  of  protecting  innocent  purchasers,  and  the  re* 
poee  of  titles  honestly  acquired,  require  some  limitetion  upon  powers  of  thia 
nature^  and  we  know  of  none  more  just  and  equiteble  than  this,  that  when 
the  right  of  entry  to  the  land  is  gone^  or  the  vstete  is  gone,  by  an  advaraa 
possession  from  those  who  held  as  heirs  or  devisees,  the  whole  interest  in  the 
land,  the  power  of  the  administrator  to  make  sale  of  the  land  for  the  pay- 
ment of  debts,  is  gone  also."  The  same  rule  prevails  in  Connecticut:  Sumner 
V.  Child,  2  Conn.  607;  Ortgory  v.  Rhoden^  24  &  a  90-99;  and  in  Itidiaiia: 
NeUletoM  T.  DixoJh  2  Ind.  446,  where  the  stetute  fixes  the  limit  at  fifteen 
years;  Seherer  v.  Ingermcm,  110  Ind.  428.  In  Llinois,  no  stetute  of  limitetions 
existe  barring  proceedings  by  administrators  for  the  sale  of  lands  to  pay 
debts,  and  there  the  rule  is  well  settled  that  the  right  to  sell  the  real  eatete  of 
a  deceased  person  for  such  purpose  will  be  barred  after  the  lapse  of  sevea 
years,  by  analogy  to  the  stetute  of  limitations  relating  to  the  lien  of  judg- 
mente  and  right  of  entry  on  lauds,  unless  the  delay  is  satisfactorily  explained, 
and  that  in  this  respect  each  CAse  must  rest  upon  ito  own  peculiar  facte: 
McCoy  T.  Morrow,  18  111.  619;  68  Am.  Dec  678;  C)f known  Heirt  v.  Bnker^ 
23  111.  4.30,  (484);  RoaerUhal  v.  Renick,  44  111.  202;  Myer  v.  McDougal,  47  IlL 
278;  Moore  ▼.  ElUworih,  61  111.  308;  Bursen  ▼.  Ooodepeed,  60  111.  277;  Wo(fv. 
Ogden,  66  IlL  224;  Bishop  r.  O'Conncr,  69  IIL  431;  Furlong  v.  RiUy,  103  IlL 
628;  McKean  ▼.  Vick^  108  111.  373.  In  Arkansas,  the  rule  prevails  that  the 
right  of  a  creditor  to  apply  for  a  sale  of  the  decedent's  land  for  payment  of  a 
probate  claim  accrues  upon  the  discharge  of  the  administrator,  and  is  barred 
unless  his  application  ia  filed  within  ten  years  from  that  time:  ^roten  ▼• 
Hanauer,  48  Ark.  277. 

Laches  may  Create  EquUable  Estoppel  in  Leas  Time  (Jian  the  Statute  ^  Lhnite^ 
dons,  —  There  may  be  oase«  where  the  delay  of  the  administrator  or  executor 
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b  ipplymg  for  an  order  to  mII  t]i«  lands  of  the  decedent  to  pay  Ui  debli  io 
"of  nidi  oharaeter  and  nnder  nioh  eirennutanoee  ae  will  bar  bis  right  to 
pnieeaU  hie  aotion  in  leae  time  than  that  fixed  by  the  statnte  of  limitationa. 
Bat  it  is  o^ly  in  caoeo  where  the  laehee  are  of  nioh  oharaeter  and  nnder  snoh 
drooowtanoea  aa  to  work  an  equitable  estoppel  "i  Bdntnr  ▼•  Ingermau^  110  Ind. 
428;  RotenOal  t.  Beniek,  44  UL  202-206^  where  it  la  said  that  "in  many 
sues  a  mnch  shorter  limitation  might  be  properly  applied  to  protect  innoeent 
parobasers  against  thia  seoret  lien,  or  even  when  the  title  ia  atill  in  the  heirs." 
Soin^repoiyT.  i2AodeiH24aC.  90-W,MoGowan,J.,  saidi  ''It  ia  tme^  thia 
proceeding  to  make  the  land  liable  ia  eqnitable  in  ita  oharaoter,  to  whioh  the 
•tstate  of  limttattona,  aa  snob,  has  no  proper  application.  But  if  the  creditor 
kss  been  guilty  of  laches  in  aesertmg  hia  equity,  the  court  may  refuse  him 
ils  aid,  and  bar  the  eqnitable  remedy  at  a  period  abort  el  that  which  would 
isiss  a  presumption  of  payments ** 

Ladk»  if  Analogif  to  StatuU  ^  Nom-^kdm  agaimti  AdmbMnUor*  —  lii 
aMBy  of  the  atatea,  statutee  exist  which  require  that  all  claima  against  aa 
ertate  must  be  preeented  to  the  executor  or  administrator  thereof  within  a 
esrtaia  time  after  he  goea  into  offioe^  or  from  the  time  of  hia  appointment^ 
sad  that  if  not  ao  presented,  such  claims  are  barreds  and  a  number  of  the 
states  have  adopted  the  rule^  that  when  the  claims  of  creditora  are  barred  by 
noh  statote  at  the  time  when  the  executor  or  administrator  files  his  appli- 
attion  to  sell  the  land  in  payment  of  ereditor'a  claim,  then  the  applioaticin 
will  be  denied,  unless  the  delay  ia  satisfactorily  explained  and  the  elaim  ia 
■ade  within  a  reasonable  time  after  the  expiration  of  the  period  limited  by 
iBsh  statuteu  This  rule  prevaila  in  Iowa,  where  olaime  against  the  estate 
Host  be  made  within  eighteen  months  from  the  time  of  the  appointment  of 
the  administrator;  and  if  be  does  not  present  his  application  to  sell  the  land 
within  that  time,  bis  application  will  be  denied,  unless  the  circumstances  of 
the  case  would  Justify  a  court  of  equity  in  making  an  exception  to  the  rule^ 
ia  which  ease  the  application  must  be  made  within  a  reasonable  time:  ifb> 
OrmTf  T.  Todber,  41  Iowa,  265;  Conger  ▼•  Cook,  66  Iowa,  117;  Bodies  t.  Oreff 
orf,  67  Iowa,  167;  CfrenoeU  t.  Slack,  68  Iowa,  110.  Under  these  decisions,  a 
dday  of  from  five  to  thirteen  years  has  been  held  to  be  unreasonable  and  to 
SDcunt  to  laches.  So  in  Maine  and  Massachusetts,  in  oonsequence  of  the 
limitations  of  auite  against  administrators  to  four  years  from  the  tipue  of  ao« 
ssptiag  the  tmst,  license  to  sell  the  decedent's  land  in  payment  of  hia  debta 
wQl  generally  be  refused,  unless  the  application  is  made  within  the  four 
years,  or  within  a  reasonable  time  thereafter,  with  a  satisfactory  explanation 
for  the  delay.  In  these  states,  the  lapse  of  more  than  four  years  before  ap- 
plieation  to  sell  will  bar  the  right,  in  the  abaence  of  dear  explanation  for  the 
delay:  ifoweU  t.  IfoweO,  8  Me.  220;  Nowell  t.  Bragdon,  14  Me.  820;  Smith  v, 
DwUon,  16  Me.  806;  In  re  AUen,  15  Mass.  68;  Heath  v.  WOls,  5  Pick.  139;  16 
Abl  Dec  383;  Palmer  t.  Palmer,  18  Gray,  326.  The  statute  now  limits  the 
time  to  two  years  in  which  claims  may  be  enforced  against  an  administrator, 
sad  an  application  to  sell  the  deoedent*s  land  is  generally  denied  after  the 
lapse  cl  tiiat  time  in  making  the  application:  Aihen  v,  Morse,  104  Mass.  277; 
Tarbell  ▼.  Parker,  106  Mass.  347;  Edmunds  r.  RockwU,  125  Mass.  36a  The 
same  mle  prevails  in  Mississippi,  where  the  period  of  limitation  against  the 
sdministrator  is  one  year  after  pablioation  of  notice  to  ereditorst  Ferguson  ▼• 
StM,  49  Misa.  500.  In  New  Hampshire,  claims  against  an  estate  are  barred 
ia  three  years  after  grant  of  administration,  except  in  exoeptioual  cases, 
aaless  snit  is  commenced  or  ia  pending  at  the  expiration  of  the  three  years; 
sad  the  court  in  HaU  t.  Woodrntom,  49  N.  H.  295-^04,  said:  "Therefore  no 
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tte  piokiti  eonrt  ihoiild  •wr  bt  grsntsd  to  mII  reU  estate  to  po^ 
or  dmbargo  dobto  or  ofatimi  whiA  hsre  beon  rafftred  to  lie  more  than  thre*- 
jFoan  after  admimlnitioa  grauted  without  being  paid,  except  in  an  ezoop» 
tioHil  eaMt"   And  when  an  exoeptmnal  reason  exists  for  extending  the  tioM^ 
the  adsMoisfenitor  most  mako  his  appfioatioa  to  sell  within  a  reasoaable  tia^ 
after  tho  oaiiso  fbr  dsiaj  has  been  adjusted  or  ceased  to  exist,  or  his  applioa* 
turn  will  bo  refused.     AppKoation  te  sell,  IRed  fifteen  years  after  his  appoint- 
msnt^  is  not  nu^ia  within  a  reasonable  time.    In  Michigan,  under  the  sam* 
ml%  Ui0  right  of  tho  admimtrator  to  sell  land  n  barred  in  six  years,  nnlosa 
asBse  special  reaaon  for  the  delay  is  shown:  Church  ▼.  ffolcomb^  45  Bfioh.  28t 
M  rg  Moorm^  94  Mich.  474.     In  New  York  his  right  is  barred  in  three  yeai» 
hrosi  tbo  grant  of  adrnmistrationr  Shemm  t.  Bnglish,  62  N.  Y.  494;  PlaU  t. 
Piatt,  10ft  N.  Y.  488. 

Laehea,  Rule  agahvU^  uihen  Stricily  AppUeeL  — Tho  mla  that  when  a  olalm 
against  an  ostete  is  bsrrod  by  delay  in  presenting  it,  the  right  of  the  adminia* 
trator  to  apply  for  an  order  te  sail  land  belonging  to  the  estate  in  payment  of 
dainM  is  also  barred,  should  be  more  strictly  applied  when  the  land  has  pissed 
into  the  bands  of  tifee  heirs  or  of  innooent  purchasers,  than  in  oases  where  tt- 
stiU  remains  in  the  bands  of  the  administrator:  Ferffuaon  v.  SeoU,  49  Miss.  60Q| 
HtUl  7.  Woodrmm,  49  N.  H.  295;  OrfmoeK  r.  Slack,  68  Iowa,  110;  although 
it  has  been  decided,  in  one  state  at  least,  that  the  right  of  the  administrator 
te  sell  tho  land  will  not  be  barred  by  delay,  where  the  decedent's  real  estate 
ramaias  in  tiie  hands  of  tbo  heirs;  Mowry  r.  Robinaon^  12  R.  I.  152. 

Ladm  under  PorHeular  8iaiute9»  —  Under  special  statute,  in  Pennsly vanfi^ 
tho  lands  of  the  decedent  continuo  liable  for  the  payment  of  his  debts,  in  tli*^ 
handa  of  bis  widow  and  heirs,  for  five  jean  after  his  death,  and  unless  n. 
claim  is  rtdnoed  to  judgment  within  that  time,  it  is  barred  by  lapse  of  timew 
If  reduced  te  judgment  within  the  fire  jrears,  the  lien  of  the  judgment  con* 
tinnes  the  lien  of  the  daim  five  years  longer,  and  if  the  land  is  not  sold  within 
the  ten  years,  the  claim  of  the  creditor  and  the  right  to  sell  the  decedentV- 
land  in  payment  thereof  are  barred  by  lapse  of  timez^  Hope  ▼.  Marthull^  96  Pa* 
St.  395;  AUen  v.  KHpa,  119  Pa.  St.  1;  125  Pa.  St.  504.     In  North  Carolina., 
an  administrator  cannot  sell  lands  of  the  decedent  to  pny  his  debts,  when  t1i#< 
devisee  has  sold  such  land  more  than  two  yenrs  after  the  grant  of  admin* 
istration;  nor  when  such  lands  were  sold  by  the  devisee  during  the  two  years^ 
and  after  ite  expiration  sold  by  bis  vendee  to  a  purchaser  for  value  without 
notice:  DaisU  v.  Ptrry,  96  N.  C.  260;  Murckutm  v,   Whitted,  87  N".  0.  465. 

ReamnaUB  Deiay,    What  wiU  or  tM  not  Bheewe. — The  canes  uniformly 
bold,  that  though  by  strict  analogy  to  stetutes  of  limitetion  or  of  non-claina 
against  administrators,  or  otherwise,  the  right  of  the  personal  representetiva- 
of  tho  deceased  or  of  his  creditor  to  subject  his  land  to  the  payment  of  hin^ 
debte  may  be  barred  by  lapse  of  time  when  the  application  to  sell  is  made^ 
still  the  delay,  if  reasonable,  may  be  excused,  and  the  application  granted, 
when  a  satisfactory  explanation  for  such  delay  is  furnished.     Thus  the  fact 
that  the  petition  of  an  administrator  for  leave  to  sell  real  estete  of  the  deoa- 
dent  for  the  payment  of  debts  is  not  filed  until  some  months  after  the  ezpim» 
tion  of  the  time  for  filing  claims  against  the  estete  is  sufficiently  excused  by 
showing  that  the  property  could  not  have  been  sold  sooner  without  great, 
sacrifice,  because  the  value  of  real  estete  was  depreciated,  and  there  was  mK 
demand  for  or  opportonity  to  sell  the  same:  Congrr  v.  CooJr,  56  Iowa,  117^ 
MuaU  qf  Afonigomery,  60  Cal.   645.     So  the  delay  may  be  satisfactorily  ,ez- 
.  plained  by  showing  that  the  estate  remains  unsettled,  that  ite  settlement  ha» 
been  necessarily  delayed,  and  that  the  lands  remain  in  the  same  condition  ^ 
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wlwa  the  decedent  died,  or  tiMi  tliej  Mmain  in  the  luuide  of  the  h0ir%  aad 
ttftt  no  eqnitiee  hare  interrened:  Moon  t.  BlUwjrih^  61  m.  806;  Bwm  v. 
^PooApeecZ,  00  HI.  fi77;  /nre  iUfan,  15  Men.  06;  Pcdrnar  t.  PtOmer,  ISOmy, 
Be  if  ttie  oetite  kM  not  been  flleevd,  the  vill  itnlf  ivqr  fwvuh  a  Mte- 
igpknHHien  for  the  deb^,  if  it  e^peert  thereironi  Mwi  it  mv  aet 
intended  that  the  eefeite  ehonld  be  eleeed  within  the  time  alloered  lor  preeent- 
liVf  daims  egninat  it:  CAnrei  ▼.  ^oZeom^  46  Mioh.  29;  In  re  Moorm,  64  Mioh. 
474.  On  the  other  hmd,  e  delay  of  ten  yean  after  grant  of  adminietration  fai 
nppl jing  ior  «n  erd«  to  neB  veal  eetate  ef  the  decedent  to  aatbfy  hie  widow's 
mmud  m  not  «xeneed  by  tbe^Mt  thnt  tbe  reoordt  lad  ilea  of  the  probate 
oonrt  wore^estroyed  by  fire:  Fmitmg  «.  i2&y,  103  III  6S8.  8o  a  deky  ef 
Burteen  years  in  making  application  to  aell  a  lot  aaeigned  to  the  widow  ae 
pnrt  of  her  dower  is  not  latit&otorily  explained  by  the  fact  that  she  alwayi 
heattOBVfied  and  «IB1  oonfeinnae  tooeenpyit  «  her  honwetandi  Jfc£BanT. 
ftrf^  JBB  m.  J7B. 


Gilkebson-Sloss  CoHifissioN  Co.  fl  FoBBBa. 

CM  AnCAViAB,  141] 
If  OKiOAOS  ov  HoMKvrEAi)  BBiORi  IssvANOi  OF  Tatmmt.  «-  When  a  pereon 
has  done  everything  necessary  nnder  the  homestead  laws  to  entitle  him 
to  a  patent  for  a  tract  of  pnblio  land,  he  may  mortgage  it  before  the 
fatent  thnnffflr  is  iaued  to  him,  and  anoh  meitgage  nwy  bo^nfereed. 

Edward  J7.  Mathes^  for  the  appellanto. 

Battle,  J.  This  aetion  iras  ioBtituted  by  GKIkersoD-Sloei 
Commisfiioii  Companj  to  foreclose  a  mortgage  executed  bj  fiL 
Forbes  and  his  wife  apoa  land  aoquired  by  Forbes  irom  the 
United  States  nnder  tbe  homestead  act  of  Congrees.  It  was 
executed  after  Forbes  Altered  the  land  and  auuie  tbe  proof 
of  residence  and  caltivatkm  necessary  to  entitle  him  to  a 
patantv  and  afier  he  had  reoeiired  from  the  proper  oflicer  a 
finAl  receipt,  but  before  tbe  issuance  of  the  patent,  and  was 
grven  to  secure  a  note  executed  at  the  aame  time.  The  court 
below  held  that  this  mortgage  was  void,  and  dismissed  the 
aetioQ. 

The  jodgment  of  the  lower  court  was  evideatly  based  on 
eection  4  of  an  act  of  Congress  entitled  '^An  act  to  secure 
homesteads  to  actual  settlers  on  the  public  domain,"  approved 
ICay  20,  1862,  which  XMrovides:  ^*  No  lands  acquired  under  the 
proviflionB  of  this  act  shall,  in  any  STent,  become  liable  to 
the  satisfaction  of  any  debt  or  debts  contracted  prior  to' the 
issaing  of  the  patent  therelor.^  Does  it  sustain  the  judgment 
eftheooortf 

WImb  a  person  does  everything  that  is  necessary  to  entitle 
lifan  to  a  patent  hr  a  tract  of  public  land,  he  becomes  the 


80    6ilkbb80N-Slo88  Commibbion  Co.  v.  Fo&bbs.     [Arkaiisas, 

equitable  owner  tbereot  The  land  is  segregated  from  the 
public  domain,  ceases  to  be  the  property  of  the  government, 
and  in  the  absence  of  limitations  and  restrictions  legally  im- 
posed, becomes  subject  to  private  ownership,  and  all  the  inci- 
dents and  liabilities  thereof:  Simmoru  ▼•  TTaytier,  101  IT.  8. 
260;  Deffeback  y.  Hawke,  116  U.  S.  892;  Wirth  v.  Braruonj  98 
U.  S.  118;  Carroll  ▼.  Saffordj  8  How.  441;  Myer9  v.  Croft,  18 
Wall.  291.  Section  4  of  the  homestead  act  was  certainly  not 
intended  for  any  such  restriction  or  limitation.  But  it  was 
intended  for  the  protection  of  the  settler,  and  as  an  induce- 
ment to  him  to  settle  upon,  cultivate,  and  improve  the  publio 
land,  by  assuring  him  that  he  should  not  be  disturbed  and 
his  land  taken  from  him  by  his  creditors,  by  virtue  of  legal 
process  founded  on  any  debt  contracted  before  his  patent  was 
issued.  The  language  of  the  section  is:  ^  No  lands  acquired 
under  the  provisions  of  this  act  shall,  in  any  event,  become 
liable,"  etc.  Shall  become  'Miable,''  —  that  is,  subject  to  be 
taken  without  express  or  tacit  stipulation  under  the  rules  of 
law  or  equity.  It  was  not  intended  as  a  prohibition  upon  the 
right  of  the  settler  to  alienate  by  deed  or  mortgage  after  be 
becomes  entitled  to  a  patent  It  would  illy  comport  with  the 
spirit  of  the  act  to  place  such  a  restriction  upon  the  power  of 
the  settler.  The  tendency  of  it  would  be  to  defeat  the  object 
of  the  act  by  making  the  acquisition  of  land  thereunder  less 
desirable;  for  it  is  well  known  that  patents  do  not  issue  in  the 
usual  course  of  business  in  the  general  land-office  until  sev« 
eral  years  after  the  final  receipt  or  certificate  of  entry  is  given; 
and  such  a  restriction  would  for  many  years  deprive  the 
settler  of  a  source  of  credit  which  might,  in  many  cases,  be 
valuable.  In  short,  it  would  be  an  injury  to  the  prudent  and 
necessitous  settler,  and  serve  no  important  purpose  of  publie 
policy. 

The  limitation  on  the  right  to  alienate  imposed  by  the 
homestead  act  is  confined  to  the  period  which  expires  when 
the  settler  becomes  entitled  to  a  patent  In  order  to  prevent 
him  defeating  the  object  of  the  act,  he  is  required  to  make  an 
affidavit,  upon  applying  and  before  he  is  permitted  to  enter, 
that  his  application  to  enter  is  made  for  his  exclusive  use  and 
benefit,  and  that  his  entry  is  made  for  the  purpose  of  actual 
settlement  and  cultivation,  and  not  either  directly  or  indi- 
rectly for  the  use  or  benefit  of  any  other  person,  and  after  the 
expiration  of  five  years  to  prove,  by  two  credible  witnesses, 
that  he  has  resided  upon  or  cultivated  the  land  entered  by 
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him  for  the  term  of  five  years  immediately  succeeding  his 
entry,  and  make  an  affidavit  that  no  part  of  the  land  has 
been  alienated,  except  for  church,  cemetery,  or  school  pur- 
poses, or  for  right  of  way  for  railroads.  After  this,  there  is  no 
express  limitation  in  the  act  upon  the  right  of  the  settler  to 
alienate.  This  clearly  indicates  that  the  intention  of  the  act 
is,  that  he  shall  he  free  to  dispose  of  the  land  as  he  wishes 
after  he  becomes  entitled  to  a  patent  to  the  same. 

Our  conclusion  is,  that  a  creditor  cannot  in  any  manner 
acquire  an  involuntary  lien  on  land  acquired  by  his  debtor 
under  the  homestead  laws  of  the  United  States  to  secure  a 
debt  contracted  before  the  issuance  of  the  patent,  but  that  the 
owner  of  the  land  can  mortgage  it,  after  he  becomes  entitled 
to  a  patent,  to  secure  such  debts:  Cheney  v.  Whiie^  6  Neb.  261; 
25  Am.  Rep.  487;  Jonee  v.  Yoakam^  6  Neb.  265;  Nyeum  v. 
MeAUieUr,  83  Iowa,  874;  Neufkirk  v.  Marshall,  85  Kan.  77; 
Webster  v.  Bowman^  25  Fed.  Rep.  889;  Lewis  v.  Wetherell,  86 
Minn.  886;  1  Am.  St  Rep.  674. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded,  with  instructions  to  sustain  the  demurrer  to  the 
appellees'  answer,  and  for  other  proceedings  not  inconsistent 
with  this  opinion.  

FuBUO  Lavds  —  MoBTOASS  ov  HoMsarsAD  BSJOBB  lesuARoa  or  PATBirr. 
—  A  vmlid  mortgaga  may  ba  given  by  one  who  hu  made  entry  nnder  the 
homeeteed  Inws  of  the  United  Statee,  upon  the  Und  eo  entered,  before  he  hu 
reeetred  the  oertifioate  therefor:  Lang  t.  Jforqr,  40  Minn.  S96;  12  Am.  St 
Rap.  748^  and  aotei  ImbU  t.  Wdker^  U  Minn.  886;  1  Am.  81  Sepw  S74» 
■ad 


WOOSTBB  U    GaYBNDBB 

CM  ABXAHaAa*  IHLj 

Mobtoa0M-*Bblbasbbt  MiBTAKa^BQUTrAaLS  Rsusr.  —  Aprlor  mert> 
gagee  who^  in  good  faith  and  withoat  enlpable  negligenoa^  haa  releaaed 
tiie  lien  of  hia  firat  mortgage,  and  haa  taken  a  leoond  mortgage  to  aeenre 
hia  debti  in  ignoranoe  of  an  intermediate  mortgage  on  the  aame  premiaea, 
may  have  the  lien  of  hia  prior  mortgage  reatored  in  equity,  provided  it 
can  bo  done  without  working  hardahip  or  injnatiee  to  innooent  partiee. 
The  faot  thai  the  intermediate  mortgagee  haa  made  adTaneea  after  the 
lalaaae  of  the  prior  mortgage^  with  foil  notioe  of  the  nature  of  the  trana* 
aetioot  will  not  bar  relief. 

Samuel  K  AUen^  for  the  appellant 
E.  A.  BoUofif  for  the  appellees. 
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HsMiifawAT,  J.  The  appellaet  rdeaeed  tha  Ken  of  a  prior 
mortgage,  aod  tobk  a  secoDd  mortgage  to  seeiire  their  debt. 
They  were  ignorant  that  an  intermediate  mortgage,  oovering 
the  same  property,  had  been  made  to  the  appellant  They 
would  not  hare  released  their  prior  mortgage  if  they  had 
known  of  the  one  intermediate.  The  evidence  disdoeea 
that  they  acted  in  fpood  faith,  without  oulpable  negligenoe. 
The  appellant  made  some  adranoeB  under  hie  mortgage,  be- 
fore the  aecond  aoortgage  of  the  appellees  was  executed,  and 
while  their  first  mortgage  appeared  upon  the  records  as  a  para> 
mount  lien;  as  to  those  adTanoes,  he  understood  at  the  time 
that  they  had  the  paramount  lieii.  He  made  further  advances 
afiter  the  first  mortgage  appeared  satisfied  of  record,  but  with 
full  notice  that  it  was  satisfied  only  by  the  execution  of  the 
second;  and  he  oould  not  have  been  misled  by  such  record 
satisfaction,  nor  ha^  b^ieved  that  the  appellees  intended  to 
postpone  their  lien  to  his.  As  the  appellees  acted  in  good 
faith  and  without  culpable  neglect,  under  a  mistake  as  to  a 
material  &€t,  it  is  within  Uie  ordinary  powem  of  a  court  of 
equity  to  grant  them  relief,  provided  it  can  be  done  without 
working  hardship  or  injustice  to  innocent  parties:  1  Story's 
Eq.  Jur.,  sec.  110;  2  Pomeroy's  Eq.  Jur.,  sec.  849. 

In  cases  in  all  respects  like  the  present,  courts  of  equity 
have  extended  their  aid  and  restored  the  lien  of  the  satisfied 
mortgage;  such  action,  we  think,  is  sustained  by  correct  prin* 
oiple,  as  well  as  by  the  authority  of  adjudged  cases:  Brute  ▼• 
Nelson^  85  Iowa,  157;  Hutchinson  y.  Swarttwdf^^  81  N.  J.  Eq. 
205;  Cobb  v.  Dyer,  69  Me.  494;  Campbell  v.  Trotter,  100  111. 
281;  Jones  on  Mortgages,  sec.  971 ;  Corey  y.  Alderman,  46  Mich. 
540;  Young  Y.  Shaner,  73  Iowa,  555;  5  Am.  St  Rep.  701;  Bob- 
inson  v.  Sampson,  23  Me.  888;  Oeib  y.  Beynolde,  35  Minn.  831. 

The  judgment  is  aflSrmed.   


RsvnrAii  or  MoaroAes  Relkamwd  ar  MmyiKa.  — WImm  •  norisiig*  li 
rtlsMad,  and  a  new  one  take*,  on  property  on  which  tberi  wm  a  jadgmont 
0abMqu«ul  to  iho  first  mortgaira,  of  which  tbo  uiortKageo  was  innooenUy 
ignoraiit.  a  coart  of  eqnity  will  deeres  that  the  new  mortgage  shall  take  prece- 
imnot  to  soch  jadgment:  Yomngw.  Skantr,  73  lowm,  SS5;  5  Am.  St.  fiep.  701, 
•ad  extended  note.  A  morUitLge  oaneeled  of  record  will  be  decreed  a  eaUHtst- 
lag  lien  when  snoh  eancellation  was  made  nnder  the  roietaken  impression 
that  the  mortgage  was  satisfied:  Samta  t.  ITneUtnd^  IS  li.  J.  Jlq.  leS;  82 
Dea  269,  and  note. 
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lu  AMMAmuiM.  nL\ 
TiTjawTH  OoMPAHm  —  Snrtixjknoai  Liifiiartt  I^ABom:  —  A  ft^^oli^ 
tion  by  a  tolegniph  oompany  that  it  will  nol  ba  liabU  nnlaii  a  elaim  for 
damagM  &§  presented,  in  writings  within  nzty  days  from  tha  time  the 
TiiiwgB  li  Mnt  11  reaaonable,  and  will  be  anforoa^  wrwa  thoagh  the  oon^ 
paay  ia  gaflty  of  negligaaeai 

17.  M.  and  G.  B.  Rau^  for  iho  appellant. 
Dougherty^  Sat  himsell 

HuoHss,  J.  This  is  ao  appeal  from  a  jtidgment  for  fifty 
iloUan  againei  Ae  appellant  in  favor  of  appellee,  to  oompen- 
gate  him  for  damages  SQStained  by  the  failare  of  appellant's 
aerrants  to  deliyer  a  telegram  sent  by  appellee  from  Newport 
to  Clarendon,  Arkansas.  There  was  printed  npon  the  face  of 
the  blank  form  upon  which  the  telegram  was  written  these 
words:  '^The  company  will  not  be  liable  for  damages  in  any 
•ease  wheie  the  claim  is  not  presented,  in  writing,  within  sixty 
days  after  sending  the  message."  The  circnit  court  made  the 
following  decliuration  of  law  in  the  ease:  ''The  condition  in 
reference  to  delay  in  presenting  elaim  has  no  application  to  a 
fEulure  to  deliver,  caused  by  the  negligence  of  defendant's 
agents.'*  The  only  controversy  in  the  case  is  over  the  correct- 
iiees  of  this  declaration,  and  the  solution  of  this  depends  upon 
the  reasonableness  and  validity  of  the  above  stipulation  on 
the  blank  of  the  telegraph  company  upon  which  the  message 
was  written  by  appellee's  agent  and  sent  over  appellant's  tele- 
graph line. 

It  has  bean  several  times  held  by  this  court  that  a  common 
carrier  may  limit  its  liability  by  contract,  though  it  cannot 
stipaUte  against  its  own  negligence  or  the  negligence  of  its 
servants.  The  question  is  not  one  of  power  or  right  to  make 
regulatione,  but  of  reasonableness  of  the  regulations.  The 
stipalation  that  the  company  would  not  be  liable  where  the 
claim  is  not  presented  within  nxty  days  was  an  agreement  of 
the  plaintiff  with  the  telegraph  company,  and  was  not  in  vio- 
lation of  any  statute,  and  if  reasonable  and  not  against  public 
poKey,  was  binding  upon  him.  We  know  of  no  principle  of 
the  common  law  that  would  prohibit  it  It  was  not  a  oon« 
traet  to  cover  the  negligence  of  the  telegraph  company.  It 
was  a  stipulatioa  against  the  delay  and  neglect  of  the  plain- 
tiff in  presenting  his  claim,  and  it  does  not  appear  unreason- 
abisu     By  reason  of  the  character  of  the  husinesSi  and  the 
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great  number  of  moBBages  sent  over  the  lines  of  a  telegraph 
company,  and  the  importance  of  early  information  of  claima 
to  enable  the  company  to  keep  an  account  of  its  transactional 
and  the  imposBibility  of  recalling  them  all  and  accounting  for 
them  from  memory  after  the  lapse  of  a  considerable  period  of 
time,  it  doep  not  appear  that  a  stipulation  that  a  claim  for 
damages  should  be  presented,  in  writing,  within  sixty  days 
from  the  time  the  message  is  sent  is  unreasonable:  Wolf  r. 
WesUrn  U.  Td.  Co.,  62  Pa.  St  87;  1  Am.  Rep.  887;  Young  r. 
Western  U.  Tel.  Co.,  66  N.  Y.  163;  Cole  ▼.  Weetem  U.  Tel.  Oo^ 
33  Minn.  227;  Heimann  y.  WesUm  U.  Tel.  Co.,  57  Wis.  662. 

Such  a  condition  is  not  only  not  a  stipulation  against  the 
negligence  of  the  company,  but  it  implies  that  a  liability  may 
be  incurred  for  negligence;  and  it  requires  that  one  who  seeks 
to  recoYcr  damages  for  such  negligence  shall  present  his  claim, 
in  writing,  within  sixty  days,  or  be  held  to  have  waived  it. 
Conventio  vineit  legem:  Meseengale  v.  Western  U.  Tel.  Co.^  17 
Mo.  App.  257.  ''  When  a  definite  term  is  fixed,  the  question 
of  its  reasonableness  is  to  be  determined  by  the  court":  Me9' 
sengaU  v.  Western  U.  Tel.  Co.,  17  Mo.  App.  257.  In  the  above 
case,  thirty  days  were  held  to  be  a  reasonable  time.  And 
twenty  days  have  been  held  sufiBcient. 

We  know  of  no  public  policy  that  would  be  violated  by  con- 
ceding to  a  competent  person  the  right  to  make  a  reasonable 
contract;  and  it  is  not  unlawful  for  such  a  person  to  limit 
himself  to  less  time  than  would  be  allowed  by  the  statute  of 
limitations  within  which  to  assert  his  claim  for  damages  for 
violation  of  a  contract.  Such  a  one  may  renounce  a  privilege 
allowed  him  by  law,  and  such  renunciation  will  bind  him.  It 
is  said  that  '*  statutes  of  limitation  prohibit,  not  the  limita- 
tion  of  actions,  but  the  indefinite  postponement  of  them": 
Greenhood  on  Public  Policy,  505;  North  Western  Ins.  Co.  y. 
Phcsnix  OU  etc.  Co.,  31  Pa.  St  448;   Wolf  v.  WesUm  U.  Tel.  Co.^ 

62  Pa.  St.  87;  1  Am.  Rep.  387;   Western  U.  Td.  Co.  v.  Raine^ 

63  Tex.  27;  see  Gray  on  Telegraphs,  62. 

The  authorities  are  almost  uniform  in  maintaining  the 
reasonableness  and  validity  of  such  a  stipulation. 

The  third  declaration  of  law  made  by  the  circuit  court  was 
erroneous  for  the  reasons  above  indicated;  wherefore  the  judg- 
ment is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 

TiLBQiuPH  CoMPAirnn  —  Dakagbs  —  Stipulatioii  Lncrmio  Tnca  worn 
CLAiMora.  ~  A  talegrmph  company  may  lavfally  contract  that  any  claim  for 
damagM  mnat  be  made  within  ilzty  dayti  Wedem  U.  TA.  (h.  t.  «/ofMi^  M 
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Lid.  S28;  48  Am.  Bap.  718»  and  note;  Woff  t.  WuUm  U.  TeL  Co.,  92  Pa. 
Si  83;  1  Am.  Bop.  887;  Wedem  U.  TeL  Oo.r.  MorrU,  71  Tex.  178.  8m 
•xtended  notes  to  Capehari  t.  Secxboard  ete.  A.  A.  Oa,  81  Am.  Rep.  610t  6H| 
■od  Wederu  U.  Tel  Co.  t.  BUMehard,  46  Am.  Rep.  401»  492.  In  Weaiem  U. 
TtlCo.^.  Dtmjieid,  11  OoL  335,  and  Wedem  U.  TeL  Co.  t.  Culbermm,  79 
Tax.  66^  it  was  hald  tliat  a  etipalaUon  limiting  raeb  time  to  thirty  daya  was 
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MoRsoiGB  ^  FoBBCLoavBB  AGinm  Bqihtablb  OwHsm—PAirmi.  ^Tlie 
equities  of  a  grantor  in  an  abeolnte  deed,  who  retains  an  nnreoorded  de- 
faemnee^  are  postponed  only  to  the  lien  of  the  subsequent  mortgagee  of 
his  grantee  without  notice,  and  cannot  be  extinguished  or  foreclosed  by 
suit  to  which  he  is  not  a  party.  He  may  therefore  redeem  from  the 
pnrehaser  under  foreclosure,  especially  when  he  gives  notice  of  his  equi* 
ties  at  the  f orecloeure  sale,  and  prior  thereto  records  his  defeasance^ 

MoBTOAon — FouxoLoeuBB  PnBOHAsxB — SuBBOOAnoM.  —  A  purchaser  at 
foreclosure  sale  under  a  mortgage  succeeds  to  all  the  rights  of  the  holder 
of  the  mortgage  f oredoaed. 

MotraAOBB  —  Pbiobitt  abd  Eztbht  ov  Lixb  — Nono&  —  A  second  mer^ 
gsgee  with  notice  of  his  mortgagor's  mortgage  on  the  same  land  can 
enforce  hie  lien  only  to  the  extent  of  his  mortgagor's  claim.  If  he  is 
without  notioe^  he  can  enforce  his  lien  to  the  extent  of  hii  entire  mort* 
gegedobt 

SaoianuTioB  —  Ubbxoobobb  Dbbd  Nboltgbbtlt  Withdbawb  bbom  Rb* 
00BDBB*8  OmoB  IB  NOT  NoTiOB.  —  Where  the  holder  of  a  deed,  after 
filing  it  for  record,  negligently  withdraws  it  from  the  recorder's  office 
before  it  is  recorded,  and  before  attaching  thereto  any  certificate  of  ite 
leeord,  such  deed  is  not  notice  to  an  innocent  purchaser  for  ralne^  so  as 
to  protect  such  holder. 

HonOB  —  PO88S8SIOV  BT  GbABTOB  AITBB  OOHTBTAVaB  AS  KOTIOB  OB  EquI* 

m.  —  Where  a  grantor  who  has  given  a  warranty  deed  continues  in 
open  and  notorious  possession  of  agiioultural  land  at  the  time  of  the 
grant,  and  for  a  considerable  time  thereafter  during  crop  season,  subse- 
quent purchasers  are  put  upon  notioe  and  under  duty  to  make  inquiries 
se  to  his  rights  and  equities  in  the  land,  unices  he  has,  either  expreesly 
er  by  a  recognised  ooarse  of  dealing,  held  out  his  grantee  as  authoriaed 
to  convey. 

PBAoncB —  Pabtibb.  —A  co-defendant  to  a  cross-complaint  must  be  made  a 
perty,  or  must  appear,  before  his  rights  can  be  adjudicated. 

Hbw  Tbial  IB  Bquitt  wnA  bb  Obabtbd,  when  the  caee  cannot  be  intelll> 
gentiy  determined  because  both  parties  have  without  fault  failed  to  in« 
troduce  material  OTidence. 

Bun  to  remove  cloud  on  title.  Turman,  the  appellant^  con- 
ireyed  the  land  in  diepate  to  one  Oilbreath,  as  security  for  a 
loftn,  retaining  a  written  defeasanoo.  Gilbreatb  afterwarde 
mortgaged  the  land  to  the  National  Bank«    The  bank  fore- 
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olooed  without  making  Turman  a  partj,  and  the  appelleee^ 
Bell  and  others,  purchased  at  the  forecloBure  Baloi  and  after- 
wards brought  this  snit  to  cancel  Turman's  defeasance, 
making  Gilbreath's  administrator  a  party.  Turman,  hj 
cro88«complaint,  asked  to  redeem  upon  payment  of  the  debt 
due  by  him  to  Oilbreath's  estate,  but  he  failed  to  make  the 
latter's  administrator  a  party,  nor  did  the  latter  appear. 
Judgment  dismissing  Turman's  cross-complaint  and  cancel- 
ing his  deed  of  defeasance.  Other  facts  appear  in  the  opin- 
ion. 

/.  M.  Moore^  Oeorge  H.  SariderSf  and  T.  P.  Wineheiter^  for 
the  appellant 

L.  P.  SandeU  and  C,  E.  Warner^  for  the  appellees. 

HfiMiNawAT,  J.  As  a  general  rule,  no  person  can  be  affected 
by  any  judicial  proceeding  to  which  he  is  not  a  party;  and  a 
judgment  takes  effect  only  between  the  parties,  and  gives  no 
rights  to  or  against  third  persons:  Freeman  on  Judgments, 
sec.  154.  So  a  foreclosure  is  effectual  against  only  those  per- 
sons interested  in  the  equity  who  were  parties;  and  while  th# 
foreclosure  of  a  paramount  lien  conveys  title,  it  is  subject  to 
the  right  of  redemption  of  junior  encumbrancers  who  were  not 
parties  to  the  proceeding:  2  Jones  on  Mortgages,  sec.  1395. 
In  this  case,  the  parties  have  treated  the  transactions  between 
Oilbreath  and  Turman  as  a  mortgage,  and  we  think  properly. 
Turman  was  therefore  the  equitable  owner  of  the  land,  and 
Gilbreath  held  the  legal  title  only  by  way  of  security.  The 
mortgagees  of  Gilbreath  could  not,  therefiue,  foreclose  Tur- 
man's  equity  of  redemption  in  a  suit  to  which  he  was  not  a 
party. 

It  is  argued  that  Turman  is  estopped  to  assert  his  equities 
against  the  bank,  the  mortgagee  of  Gilbreath,  because  he  per- 
mitted the  bank  to  take  its  mortgage  and  kept  his  equities 
hidden.  If  the  fact  be  as  alleged,  the  estoppel  would  only 
operate  to  postpone  the  rights  of  Turman  to  the  lien  of  the 
bank.  It  would  not  extinguish  his  rights  or  authorise  the 
bank  to  foreclose  them  by  a  snit  to  which  he  was  a  stranger. 

It  is  further  argued  that  he  is  estopped  to  assert  his  equities 
against  the  plaintiffs,  purchasers  at  the  foreclosure  sale, 
because  he  permitted  them  to  purchase  without  disclosing  his 
interest.  This  contention,  we  think,  rests  upon  no  basis  of 
fkct  Before  the  sale  under  the  decree,  he  filed  with  the 
recorder,  and  had  recorded,  Gilbreath's  deed  of  defeasance,  and 
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thai  gave  noliee  of  bis  rights  under  It  to  all  pereons  dealing 
with  the  property.  Moreover,  he  was  present  at  the  sale,  and 
befeire  tho  land  was  offered  he  gave  notice  of  his  equities  to  all 
persons  in  attendance.  It  is  true  that  there  is  a  conflict  of 
evidence  as  to  the  latter  fact,  bnt  we  think  the  fair  preponder- 
ance sustains  our  statement.  He  testified  positivelj  that  he 
gave  the  notice  by  reading  a  paper  which  be  had  previously 
prepared.  To  strengthen  his  statement,  he  produced  the  paper 
tnd  incorporated  it  in  his  testimony.  His  narrative  is  either 
true  or  corruptly  false;  for  if  he  in  tkct  did  not  give  the  notice, 
he  eoold  not  believe  that  he  had  given  it,  or  innocently  produce 
as  a  paper  read  one  which  in  fact  he  had  not  read.  He  is  cor- 
roborated in  his  statement  by  a  number  of  witnesses.  On  the 
other  side,  several  witnesses  testified  that  they  heard  him 
read  no  such  notice,  and  one  testified  that  he  did  not  read  it 
They  may  be  honest,  and  nevertheless  Turman's  statement 
may  be  true.  That  he  read  one  notice  all  agree;  and  it  may 
be  that,  although  he  read  another,  these  witnesses  failed  to 
observe  that  the  reading  included  more  than  one  paper.  Or, 
as  several  years  intervened  between  the  day  of  sale  and  that 
of  testifying,  they  may  not  have  recalled  on  the  latter  date  all 
that  they  observed  on  the  former. 

So  we  hold  that  Turman  had  an  interest  in  the  property  of 
which  he  could  not  be  deprived  by  a  foreclosure  to  which  he 
was  a  stranger,  and  that  he  is  not  estopped  to  assert  it  in  a 
proceeding  to  redeem  from  the  purchaser  under  the  foreclosure. 

Upon  what  terms  is  he  entitled  to  redeem?  In  approach- 
ing that  question,  it  may  be  well  to  say  that  the  plaintiffs,  as 
purchasers  at  the  foreclosure  sale,  succeeded  to  all  the  rights 
of  the  bank  as  holder  of  the  mortgage  foreclosed:  2  Jones  on 
Mortgages,  sec.  1895,  and  cases  cited.  What  those  rights 
were  as  against  Tnrman,  we  shall  now  proceed  to  consider. 

If  the  bank  took  the  mortgage  with  notice  that  Oilbreath 
held  the  lands  only  by  way  of  security,  and  that  the  equitable 
title  was  in  Turman,  then  the  rights  conferred  by  the  mortgage 
could  not  be  greater  as  against  Turman  than  Oilbreath  actu«> 
ally  held.  I(  on  the  contrary,  Turman  invested  Oilbreath 
with  the  legal  title  to  the  land  and  clothed  him  with  tho 
hidieia  ot  absolute  ownership,  and  the  bank  took  its  mortgage 
without  notioeof  his  qualified  rights,  then  Turman  cannot  set 
up  his- claim  to  prejudice  the  collection  of  its  mortgage  debt. 
'Thni  does  not  imply  that  Turman  may  not  set  up  his  right  to 
redeem  as  against  the  mortgage,  but  only  that  he  cannot  set 
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it  up  BO  as  to  prejadice  or  defeat  the  oollection  of  the  claim 
secured.  We  hold  that  if  the  bank  took  the  mortgage  with 
the  notice  of  Turman's  rightSi  it  can  collect  from  the  land  no 
more  than  Qilbreath  could;  but  if  it  took  without  notice,  it  can 
collect  the  entire  amount  due  on  its  mortgage. 

Turman  contends  that  the  bank  took  with  notice  given,  — 
1.  By  the  filing  of  the  instrument  of  defeasance  for  recordi 
and  2.  By  his  open  and  notorious  possession  of  the  land, 
continued  from  the  time  that  Gilbreath  received  his  deed 
until  the  bringing  of  this  suiU 

The  facts  as  bearing  upon  the  alleged  notice  by  registry  are: 
that  on  the  day  the  defeasance  was  executed,  —  being  about 
one  month  after  the  execution  of  the  deed,  —  Turman  left  it 
with  the  recorder  of  the  county  to  be  recorded,  and  it  was 
then  indorsed  by  the  recorder  ae  filed  for  record.  Some  time 
afterwards  (the  date  cannot  be  definitely  fixed  from  the  proof), 
Turman  called  for  the  defeasance,  and  it  was  delivered  to  him 
by  the  recorder.  It  had  not  been  recorded,  and  there  was 
attached  to  it  no  certificate  of  the  recorder  that  it  had  been. 
Subsequently,  after  having  made  a  search  of  the  records  which 
failed  to  discover  the  defeasance,  the  bank  took  its  mortgage. 
It  appears  that  the  bank  had  no  knowledge  of  the  defeasance. 
Turman  believed  that  it  had  been  recorded,  and  did  not  dis- 
cover his  mistake  until  after  the  bank  obtained  the  decree  of 
foreclosure.  Upon  these  facte,  it  is  contended  that  notice  of 
the  defeasance  was  given  from  the  time  it  was  filed  for  record. 
That  contention  is  supported  by  the  decision  of  this  court  in 
the  case  of  Oats  v.  WaUa^  28  Ark.  244;  and  if  it  is  to  be  fol- 
lowed without  limitation,  it  is  decisive  of  this  case.  In  the 
opinion  in  that  case,  the  court  used  the  following  language: 
'*  In  this  case,  Oats  took  his  deed  to  the  proper  office,  placed 
it  in  the  hands  of  the  person  there  in  charge,  and  paid  the  fees 
for  recording;  this  was  all  he  was  required  to  do.  And  any 
acts  thereafter  to  be  done  to  perfect  the  record  and  make  the 
notice  full  to  all  subsequent  purchasers,  etc.,  devolved  upon  the 
clerk,  and  could  not  operate  to  the  prejudice  of  the  mortgagee." 

That  the  holder  of  the  deed  has  done  all  that  is  necessary 
under  our  registry  laws  to  give  notice  of  its  contents  when  he 
files  it  for  record,  and  that  the  subsequent  misconduct  or 
neglect  of  the  recorder  cannot  prejudice  his  rights,  is  the  es- 
tablished law.  But  while  such  holder  is  exempt  from  preju- 
dice by  the  misconduct  or  neglect  of  the  clerk,  we  do  not  think 
the  exemption  should  extend  to  his  own  acts  that  through  de- 
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sign  or  negligence  aflTect  othera.    If  A  should  file  a  deed  to  be 
recordedi  and  the  recorder  should  so  indorse  it,  and  A  should 
immediately  take  it  out  of  the  office,  it  would  not  be  contended 
that  such  filing  imparted  any  notice.    Suppose  that  A,  instead 
of  taking  the  deed  immediately  after  it  is  indorsed  by  the  offi- 
cer, should  remain  long  enough  in  the  office  for  the  officer  to 
record  it^  and  should  then  take  it  out,  knowing  that  it  had  not 
been  recorded,  would  any  one  contend  that  such  filing  imparted 
Qotioe  to  subsequent  purchasers  from  A's  grantor?    If  not, 
then  if  A  took  the  deed  out  of  the  recorder's  office  without 
knowing  whether  it  had  been  recorded  or  not,  and  when  he 
might  have  known,  by  examining  it  for  a  recorder's  certificate, 
that  it  had  not-  been  recorded,  can  he  insist  that  such  filing 
imparts  notice  to  subsequent  bona  fide  purchasers?    The  stat- 
ute requires,  when  a  deed  has  been  recorded,  that  the  recorder 
attach  to  it  a  certificate  of  the  fact  of  record.    When  the 
owner  takes  a  deed  from  the  recorder's  office,  he  can  easily 
ascertain  either  that  the  certificate  is  or  is  not  attached;  and 
if  it  is  not,  he  has  no  right  to  conclude  that  the  deed  has  been 
recorded  or  to  remove  it  from  file.    If  he  remove  his  deed  be- 
fore it  is  recorded,  he  places  it  in  the  power  of  the  grantor  to 
exhibit  a  clear  title,  and  thus  to  mislead  and  deceive  subse- 
quent purchasers.    By  the  exercise  of  slight  care  and  caution, 
he  could  have  averted  such  a  possibility;  but  if  he  fails  to  do 
it,  persons  ignorant  of  the  deed,  who  have  examined  the  rec- 
ords, may  be  induced  to  purchase,  when  they  have  exhausted 
all  usual  means  of  inquiry  and  information.     If  they  do  thus 
purchase,  a  loss  must  be  borne.    Where  should  it  fall?    Upon 
him  whose  care  and  caution  could  not  prevent  it,  or  upon  him 
whose  slight  care  and  caution  would  have  prevented  it?    The 
question  implies  its  own  answer.    The  party  whose  negligence 
made  the  loss  possible  should  bear  it,  and  should  be  estopped 
to  set  up  his  prior  right  against  the  party  without  fault. 

The  doctrine  of  constructive  notice  by  registration  rests 
upon  the  idea  that  all  persons  may  learn  and  actually  know 
that  of  which  the  law  gives  notice  and  implies  knowledge; 
and  it  would  contravene  every  principle  of  right  and  fair  deal- 
ing to  permit  one  to  insist  upon  this  constructive  notice,  and 
claim  the  benefit  of  this  implied  knowledge,  when  his  act  had 
made  such  knowledge  unattainable.  We  do  not  think  the  fil- 
ing gave  the  bank  notice  of  Turman's  defeasance. 

These  are  our  views,  after  a  careful  and  serious  considera- 
tion of  OaU  V.  WaUa,  28  Ark.  244.    The  cases  cited  in  support 
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of  thai  ease  liave  been  examined  and  eerntfaiiaed  hj  usy  and 
do  not  oonffiei  with  the  views  beiein  expressed.  In  them  it 
was  held  that  where  the  holder  of  a  deed  filed  it  fcr  noord, 
and  sabeeqnent  adverse  interests  were  created  befora  it  wa» 
recorded,  the  notice  was  complete  bj  the  filing;  bnt  thej  were 
cases  in  which  the  fiulnre  to  recoid  wee  doe  to  the  delay  of 
the  recorder,  the  loss  or  destruction  of  the  deed,  or  its  abetrae- 
tion  ftom  the  files;  in  none  of  them  did  thme  enter  the  el^ 
ment  of  the  owner's  miseondact,  either  willfol  or  negligent. 
In  so  Car  as  that  case  holds  that  a  deed  is  notice  of  its  provis- 
ions from  the  time  it  is  filed  for  lecord,  and  that  the  effect  of 
sufh  notice  cannot  be  impaired  by  tiie  miseondact  of  the  offi- 
cer, it  is  approved;  bat  in  so  far  aa  it  holds  that  tiie  notice 
continnes,  as  against  those  who  in  good  faith  and  for  valoe 
acqnire  adverse  interests  after  the  deed,  onrecorded  and  with* 
ont  a  certificate  ot  record,  is  withdrawn  from  the  files,  it  i» 
overruled. 

Turman  continued  in  the  possession  of  the  lands  from  tha- 
date  of  his  deed  to  Oilbreath,  in  August,  1884,  until  the  ex^ 
cution  of  the  mortgage  to  the  bank,  in  February,  1885, — in 
fact,  until  the  trial  of  this  cause  in  the  court  below;  and  it  ]» 
contended  that  this  gave  notice  of  all  his  rights.  As  a  general 
rule,  the  possession  of  land  gives  notice  to  all  the  world  of  tho 
rights  of  the  occupant,  when  there  is  no  record  evidence  of  hia^ 
right  of  possession;  but  to  this  rule  there  are  well-established 
exceptions.  Whether  the  continuing  possession  of  a  grantor^ 
after  he  has  executed  a  deed  of  general  warranty,  comes  withii^ 
the  rule  cnr  its  exceptions  was  suggested,  but  not  decided,  by 
this  court  in  the  case  of  OiU  v.  H<irdin,  48  Ark.  409.  Wo 
know  of  no  other  case  in  which  the  question  has  been  alluded 
to  by  this  court  Between  the  appellate  courts  of  other  8tatea> 
there  is  an  irreconcilable  conflict  of  ruling,  and  upon  either 
side  are  to  be  found  courts  of  the  highest  authority. 

Those  that  sustain  the  application  of  the  rule  say  that,  by^ 
the  terms  of  the  deed,  the  grantor  has  not  the  right  of  possee-^ 
sion,  and  that  his  continuing  possession  gives  notioe  that  he- 
has  rights  reserved  not  expressed  in  the  deed;  that  inasmuch 
as  the  records  disclose  no  right  of  possession,  it  is  but  reason*- 
able  to  conclude  that  the  continuing  possession  rests  upon 
some  right  not  disclosed  by  the  records,  and  that  the  reMon* 
ableness  of  such  conclusion  imposes  upon  persons  about  t» 
deal  with  the  land  the  duty  to  make  inquiry:  lUin^ie  Central 
Ry  Co.  V.  MeCvtUmgiK,  69  IlL  166;  Daubentpeeh  v.  FlaU,  2» 
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Cal.  S30;  New  y.  Whetttm^  24  Minn.  406;  RopKns  ▼.  Oartard^ 
7  B.  Men.  312;  Wtbtfter  ▼.  MaddiKc,  6  Me.  266;  Seymour  r.  Afe- 
Kinshy,  108  N.  Y.  230;  Wriyhi  v.  Bates,  13  Vt  841. 

On  the  other  side,  it  is  eaid  that  the  execution  of  a  warranty 
deed,  without  reservation,  is  a  most  solemn  declaration  by  the 
grantor  that  be  has  parted  with  all  his  rights  in  the  property, 
and  directly  negatives  the  reservation  of  any  right;  that  those 
iriio  see  the  deed  are  warranted  in  relying  upon  such  declara- 
tion as  much  as  if  it  had  been  made  to  them  orally  upon  an 
inquiry;  and  that  if  they  acquire  interests  in  faith  of  such  re- 
liance, the  grantor  in  possession  will  be  estopped  to  assert  any 
right  secretly  reserved  from  the  grant;  that  as  the  grantor  baa 
declared  that  he  parted  with  his  entire  estate,  strangers  about 
to  deal  with  the  property  would  reasonably  refer  his  continu* 
ous  possession  to  the  sufferance  of  the  grantee,  and  would  not 
reasonably  think  to  refer  it  to  a  reserved  right:  Eylar  v.  Eylar^ 
60  Tex.  815;  Van  Keuren  v.  Central  R.  R.  Co.,  38  N.  J.  L.  165; 
Scott  V.  Gallagher,  14  Serg.  &  R.  333;  16  Am.  Dec.  608;  Jaquea 
V.  Weeks,  7  Watts,  261;  Koon  v.  Tramel,  71  Iowa,  132;  Bloomer 
V.  Henderson,  8  Mich.  404;  77  Am.  Dec.  458. 

If  the  possession  has  continued  after  the  making  of  the  deed 
but  a  short  time,  it  might  be  reasonably  referred  to  the  suffer- 
ance of  the  grantee;  but  where  it  was  long  continued,  it  would 
much  more  strongly  imply  a  right  in  the  occupant,  and  the 
implication  would  be  sufficient  to  east  upon  strangers  the  duty 
ef  inquiry.  Where  the  lands  were  used  for  agriculture  and 
■old  during  a  crop  season,  it  would  not  be  reasonable  to  pre* 
same  that  tiie  grantee  would  permit  the  grantor  to  hold  by 
sufferance  after  the  time  when  lands  were  usually  entered 
upon  fbr  the  purpose  of  the  next  year's  cultivation;  and  pos- 
sesslmi  continued  after  that  time  could  not  be  explained  upon 
the  pfesumption  of  sufferance. 

We  think,  with  all  deference  to  those  who  deny  the  application 
ef  the  rule  fas  ench  cases,  that  the  controlling  fact  upon  which 
their  argument  proceeds  is  assumed.  Ordinarily,  the  terms  of 
a  general  warranty  deed  import  a  declaration  that  the  grantor 
has  reserved  no  rights  in  the  subject  of  the  grant,  and  by 
themselves  may  always  bear  such  implication.  But  posses- 
Bon  is  ordinarily  notice  of  a  claim  of  right;  and  where  a 
grantor  eontinnes  in  possession  at  the  time  of  the  grant  and 
tor  a  eonsiderable  time  thereafter,  should  not  the  fact  of  pos- 
iossion  be  construed  as  an  assertion  of  reserved  rights,  and  as 
t  limitation  upon  the  provisions  of  the  deed?    True,  the  deed 
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alone  denies  the  reservatioa  of  squities,  but  it  denies  equally 
the  right  to  continue  in  possession.  If  the  grantor  then  holds 
open  possession  against  the  terms  of  his  deed,  is  it  not  a  rea- 
sonable implication  that  he  has  rights  not  expressed  in  it?  If 
possession  thus  qualifies  the  terms  of  the  deed,  and  it  is  open 
and  continued,  then  the  doctrine  of  estoppel  cannot  apply,  for 
the  grantor  may  as  well  expect  persons  to  take  notice  of  his  pos- 
session as  of  his  deed.  We  conclude  that  open  and  notorious 
possession  of  the  lands  by  Turman  from  the  date  of  his  deed 
till  the  date  of  the  bank's  mortgage  would  give  notice  to  the 
bank.  But  such  notice  only  imposes  a  duty  to  make  inquiry 
as  to  the  rights  of  the  occupant;  and  if  he  explain  his  posses- 
sion in  consonance  with  the  right  of  his  grantee  to  convey,  he 
cannot  attack  the  conveyances  of  the  latter.  If  Turman  held 
out  Gilbreath  as  authorized  to  convey  the  land,  either  ex- 
pressly or  by  a  recognized  course  of  dealing,  then  the  bank 
would  have  been  warranted  in  treating  Turman's  possession 
as  in  subordination  to  Oilbreath's  right  to  convey,  and  would 
not  be  prejudiced  by  the  notice. 

It  appears  in  a  general  and  indefinite  way  that  Gilbreath 
made  sales  of  portions  of  the  property  conveyed  to  him  by 
Turman,  but  the  evidence  does  not  disclose  the  dates  or  cir- 
cumstances thereof;  and  we  cannot  determine  what  effect  they 
should  have  upon  the  notice  by  possession.  Moreover,  the 
parties  directed  their  attention  to  the  development  of  the  facts 
with  reference  to  the  filing  and  withdrawing  from  file  of  the 
instrument  of  defeasance,  and  did  not  fully  develop  the  facts 
relative  to  Turman's  continued  possession.  They  treated  the 
case  of  OaU  v.  WalU^  28  Ark.  244,  as  settling  the  law  of  notice 
by  registry,  and  limited  their  evidence  to  the  good  fiuth  of 
Turman  in  withdrawing  his  unrecorded  defeasance  from  the 
files.  Justice  demands  that  further  proof  be  permitted  to  sup- 
ply the  omission  as  to  the  matters  above  indicated. 

It  is  contended,  and  the  record  contains  suggestions,  that 
Turman  received  a  part  of  the  money  secured  by  the  bank 
mortgage,  in  addition  to  the  amount  he  owed  Gilbreath;  if 
so,  he  can  redeem  only  by  paying  it  as  well  as  his  original 
debt.  But  if  the  mortgage  represented  money  borrowed  by 
GHlbreath  for  his  own  use,  or  for  the  purpose  of  discharging 
debts  of  Turman  which  he  was  bound  by  the  terms  of  his 
agreement  with  Tarman  to  pay,  then  the  amount  charged  on 
the  land  in  favor  of  plaintiffs  should  be  oredited  on  Turman's 
debt  to  Gilbreath* 
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It  doM  not  appear  that  Qilbreath's  administrator  was  made 
a  party  to  Tarmaa'a  cross-complaint,  or  that  he  appeared  to 
it  In  order  that  the  rights  of  the  parties  may  be  fally  adju« 
dicated,  he  should  be  made  a  party. 

We  do  not  usually  remand  an  equity  cause  for  a  new  trial; 
but  we  should  vary  the  practice  where  it  is  obvious  that  a 
cause  cannot  be  otherwise  intelligently  determined,  and  such 
condition  exists  without  fault  of  the  parties.  We  therefore 
reverse  the  judgment  for  the  reasons  indicated,  and  remand 
the  cause  for  further  proceedings  and  retriaL 

MOROAaBB  —  FOBBCLOSUaS  AQAIlVirr  PaBTIBB  HoLDDTO  BqUTTABLB  IlfTBB* 

vi9b  —  Holders  of  oatstanding  toz  liena  may,  in  Kanaiig,  be  brought  in  and 
tbeir  validity  determined  in  a  snit  to  foreclose:  Broquet  ▼.  Warner,  43  Kan. 
48;  19  Am.  SU  Kep.  124.  No  valid  decree  for  the  sale  of  the  property  can 
be  obUuned  at  foreclosare  againat  an  equitable  owner  nnless  he  has  had  his 
day  IB  ooort:  Ooodenow  ▼.  Ewer,  16  Gal.  461;  76  Am.  Deo.  540,  and  note; 
Bogga  v.  F6mlerf  16  GaL  669;  76  Am.  Deo.  561,  and  note.  Parties  interested 
in  the  SBbjeot-matter  of  a  snit  in  equity  to  foreclose  must  be  brought  in  as 
psrties.  though  their  interesto  are  dififerent:  Wo^F  ▼•  Ward,  104  Mo.  127;  HiU 
r.  Toumiey,  45  BAinn.  167. 

MOBTQAOBB  —  RiOHTB  OF  PUBOHASBB  AT  F0RB0U)6I7BB  BaLB.  — The  pur- 

chsser  at  a  foreelosnre  sale  is  entitled  to  be  subrogated  to  all  the  rights  whieh 
the  mortgagee  originally  had:  Duiker  t.  HMf^,  86  GkL  198;  22  Am.  St  Bepb 
444f  ^Bsofi  T.  ^luon,  20  Iowa»  65;  89  Am.  Dea  514,  and  note. 

MoBioAOBs — Rights  ov  Juniob  Mobtqaobb.  — A  junior  mortgagee  who 
wss  not  made  a  party  to  a  foreelosnre  suit  by  the  senior  mortgagee,  and  who 
has  notiee  of  his  rights,  may  foreclose  against  the  mortgagor,  er  may  redeem 
irom  the  first  mortgagee  or  his  assignee:  Antonr,  Anmm,  20  IowBi  55;  89  Abl 
Dsa.  6K  ikad  note.    See  Malimeif  t.  Eaheart^  81  Tex.  881. 

Dbbos —  Rboibtbatioh  as  Notiob.  — The  mere  depositing  el  m  deed  for  % 
vsssrd  doe*  not  oonstitnte  notice  to  the  public.  It  mast  be  duly  recorded 
•ad  indozed:  RUekk  ▼.  OiigUh§,  1  Wash.  429;  22  Am.  St.  Bepu  155,  and 
BOfesu  An  vnrecorded  deed  Is  not  notioe  to  ereditors:  WUkhu  ▼.  Bevier,  43 
HiBa.  818;  19  Am.  8k  Rep.  238,  and  note.  And  the  same  rule  applies  in 
the  ease  of  snbeequent  purchasers:  AnlthnK(f  t.  Whedtr,  130  HL  188;  17  Am. 
8t^  Rep.  881,  and  extended  note;  SlaUr  t.  Moor€^  86  Va^  26;  Btberi$(m  t. 
Dwilo^  89  Ala.  500;  TtwmoMy.  BumeU,  128  UL  87. 

Bbal  Pbopbbtt  —  OoouPATXoH  AS  NoTiOB  OF  Trlb.  —  The  ooonpation  of 
fnptgij  by  a  tenant  is  notioe  to  a  Judgment  creditor  of  the  landlord's  title 
thereto:  WiUimB  r.  Bevier,  43  Minn.  213;  19  Am.  St.  Rep.  288^  and  note. 
The  poesessioo  of  real  estate  Is  constmotiTO  notioe  of  the  title  of  the  oooo* 
pint:  Jdmmm  r.  Ohmqf,  4  Blaokf.  94;  28  Am.  Dee.  45,  and  note.  Continued 
pnsssssiqn  nnder  an  unrecorded  deed  givee  rights  prior  to  those  of  a  sabae* 
qneat  rsoorded  deed:  DmMf,  HeUer^  29  Si  01  147. 
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Ghbismav  V.  Statb. 

Amuim  wim  Ivmrr  to  Kill — Pfeoov  or  farmm.  ^UMtr  mi  In^HetaMBt 
lor  Mmdt  vitb  iatamt  «•  kill,  tke  ipMifio  iatant  mwt  U  provsd.  It 
will  Bot  btt  piMiimed  iran  prool  of  ah  MMtnlt  with  *  dndlj  wm^tm 
wilhout  proTOoation. 

AlBAULT  WITH  InTEVT  TO  KlLL  —  iRTBffT  QUSSTIOR  fOft  JURT.  —  Oa  th«  trUI 

of  an  indictment  for  MMttH  with  intmt  to  kSl,  it  is  olMu-ly  withia  the 
frovinot  of  tho  fmij  te  oonoidir  the  native  of  the  weapon  vaed  and  tiM 
manner  of  naing  it^  together  with  all  the  other  ouronaiatanoee  in  the  eaee^ 
in  determining  whether  or  not  the  asiaalt  waa  oommitted  with  the  in* 
tent  alleged. 
LrxoziOATiON  AS  Defbfsb  to  Criks.  — Yolnntary  intoxieation  will  not  ez« 
ease  the  commtesion  of  a  oriminal  act;  yet  where  a  person  is  aoonsed  of  a 
erime  which  can  be  oommitted  only  by  doing  a  partionlar  thing  with  a 
speoiflo  intent^  it  may  be  shown,  in  defense,  that  at  the  time  of  doiai^ 
the  act  charged,  the  aocnted  was  so  drnnk  that  he  oonld  not  have  e&terw 
tained  the  intent  necessary  to  eonstitnte  the  offense. 

A.  8.  McKennan  and  J.  E.  CrwotmM^  for  the  appellant. 

W.  E.  Athin$on^  atiomey^eneral^  for  the  appellees 

Manbfixld,  J.    The  appellant  was  conyicted  of  an  assault 
with  intent  to  kill  and  murder  F.  J.  Stanfield.    The  statute 
under  which  the  indictment  was  found  declares  that ''  wbcH 
ever  shall  feloniously,  willfully*  and  with  malice  afoi^thoughi 
assault  any  person,  with  intent  to  murder  or  kill,  ....  shall^ 
on  conviction  thereof,  be  imprisoned  in  the  penitentiary  not 
less  than  three  nor  more  than  twenty-one  years  ^:  Mansfield'a 
Digest,  sec.  1567.    It  has  been  frequently  held  by  this  court 
that  an  indictment  under  this  section  of  the  criminal  law  can- 
not be  sustained,  unless  the  evidence  would  have  warranted  a 
conviction  for  murder  if  death  had  ensued  from  the  assault 
charged  to  have  been  committed:  Lacefield  v.  State^  34  Ark. 
275:  86  Am.  Rep.  8,  and  cases  there  cited.    But  it  has  never 
been  ruled  here  that  such  evidence  will  in  every  case  be  euffi-^ 
cient.    On  the  contrary,  the  decision  in  the  case  of  Laeefield 
V.  State,  34  Ark.  275,  86  Am.  Bep.  8,  and  that  in  Seott  v. 
State^  49  Ark.  156«  both  distinctly  recognize  the  doctrine  laid 
down  by  Bishop,  that  an  attempt  to  commit  a  crime,  such  as 
the  attempt  charged  in  this  indictment,  is  an  offense  consist- 
ing of  two  elements.  —  *' an  evil  intent  and  a  simultaneous 
resulting   act."     Commenting  on  this  class  of  crimes,  Hr. 
Bishop  says:  *^  When  we  say  that  a  man  attempted  to  do  a 
thing,  we  mean  that  he  intended  to  do,  specifically,  it,  and 
proceeded  a  certain  way  in  the  doing.     The  intent  in  the 
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Mind  oovwB  the  tbiag  in  ftdl;  tte  ftot  oovmi  It  only  in  pari. 
Thus  to  oonstitiite  nrarder,  the  guilty  penoD  need  not  intend 
te  take  life;  but  to  ooofltitate  an  attempt  to  murder,  be  muet 

8o  intend Tbe  intent  must  be  epecific  to  do  some  act 

wUdk,  if  it  were  fully  peifiNruMd,  would  constitute  a  aubetan- 
tire  crime.  Tberefoie  ....  general  malevolenoe  it  not  aof* 
fldeoti  eywk  though  of  a  aort  which,  added  to  tbe  appropriate 
aet,  would  oonstitote  an  ordinary  aubatantive  offense."  After 
farther  comment  on  thia  aubject,  the  same  author  says:  '^  Tbe 
doctrine  of  an  intent  in  law,  differing  from  the  intent  in  fkct, 
ia  not  applicable  to  these  technical  attempts;  and  if  the  pria> 
ener'a  real  purpose  were  not  the  same  which  the  indictment 
specifies,  he  must  ....  be  acquitted.  •  .  •  •  For  the  charge 
a%  that  the  defendant  put  forth  an  act  whose  criminal  quality 
or  aggraTation  proceeded  from  a  apecially  evil  intent  prompt- 
ing it;  and  in  reaaon,  we  cannot  first  draw  an  evil  intent  from 
an  aet^  and  then  enhance  the  evil  of  the  act  by  adding  this 
intent  back  again  to  it  **i  1  Bishop's  Crim.  Law,  sscs.  729-731, 
7S6.  In  LaufiM  ▼.  Staie^  34  Ark.  S75,  36  Am.  Rep.  8,  the 
court  said,  that  while  'Mt  ia  true  that  every  person  is  pre* 
smued  to  contemplate  the  ordinary  and  natural  consequences 
of  his  acta,  such  presumption  does  not  arise  where  the  act  fails 
ef  effect,  or  is  attended  by  no  consequences;  and  where  such 
act  ia  charged  to  have  been  done  with  a  specific  intent,  such 
intent  roust  be  proved,  and  not  presumed  from  the  acU"  As 
an  application  of  this  doctrine,  it  waa  held  in  that  case  that 
where  one,  *' intending  to  kill  A,  shoots  and  wounds  B,  .  •  .  . 
he  cannot  be  convicted  of  an  assault  with  intent  to  kill  B." 
In  Seoti  v.  iStala,  4»  Ark.  166,  the  defendant  was  charged  with 
an  assault  upon  one  Bannister,  with  intent  to  kill  and  murder 
him;  and  tbe  trial  court  instructed  the  jury  that  if  they  be- 
lieved from  the  evidence  that  the  defendant  shot  at  some  one 
other  than  Bannister,  or  if  they  had  "a  reasonable  doubt  as 
to  whom  the  defendant  intended  to  shoot,"  they  should  acquit 
tbe  defendant,  unless  they  further  found  from  the  evidence 
that  the  defendant  shot  into  the  house  of  Bannister,  and  into 
a  oowd  where  he  (Bannister)  was  at  the  time  situated,  with- 
out provocation,  and  when  all  the  circumstances  of  the  shooting 
showed  an  abandoned  and  wicked  disposition  and  a  reckless 
disiegurd  of  human  life."  But  this  court  held  that  as  the 
'^ essence"  of  the  crime  charged  was  the  specific  intention  to 
take  the  life  of  Bannister,  it  was  necessary  to  prove  the  intent 
laid  in  the  indictment  to  the  satisfaction  of  the  jury;  and  the 
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judgment  was  roTersed  on  the  ground  that  the  concluding 
portion  of  the  charge  quoted  above  was  *Miable  to  mislead  the 
jury  into  the  belief  that  proof  of  the  particular  intent  alleged 
could  be  dispensed  with.'' 

In  this  case,  the  eyidence  shows  that  the  defendant  as- 
saulted Stanfield  with  a  knife,  inflicting  upon  the  person  of 
the  latter  a  dangerous  wound.  The  testimony  furnishes  no 
description  of  the  knife  used  by  the  defendant;  but  from  the 
nature  of  the  wound  received  by  Stanfield,  and  from  what  is 
said  of  the  knife,  it  may  well  be  inferred  that  it  was  a  deadlj 
weapon.  There  was  evidence  showing  that  the  defendant  was 
intoxicated  at  the  time  of  making  the  assault,  and  that  he 
had  been  drinking  to  excess  for  about  four  weeks.  It  was 
also  shown  that  he  had  been  intemperate  for  several  years; 
and  one  of  the  witnesses  stated  that  when  intoxicated  he 
seemed  to  be  irrational,  and  had  t&e  appearance  of  ''  a  raving 
maniac."  Another  stated  that  for  a  week  or  more  before  the 
assault  on  Stanfield,  the  defendant  did  not  appear  to  know 
"  what  he  was  about"  Others  described  his  condition  during 
the  same  time  by  saying  that  they  did  not  think  he  '*  was  at 
himself."  Several  witnesses,  however,  on  the  part  of  the  state, 
testified  that  although  drunk  at  the  time  of  the  assault,  the 
defendant  did  not  appear  to  be  irrational.  The  court,  against 
the  defendant's  objection,  gave  to  the  jury  the  following  in- 
struction:— 

*'  5.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant assaulted  and  stabbed  the  prosecuting  witness  with  a 
knife,  calculated  ordinarily  to  produce  death,  without  provoca- 
tion, the  law  presumes  that  he  did  it  with  the  felonious  design 
to  kill;  and  the  burden  of  proof  is  on  the  defendant  to  show 
to  the  contrary,  either  by  proof  on  the  part  of  the  state  or  de- 
fense." 

Tested  by  the  ruling  of  this  court  in  the  cases  cited  above, 
and  by  numerous  decisions  in  other  states  having  statutes 
similar  to  that  on  which  the  indictment  is  based,  this  instruc- 
tion was  erroneous.  Whether  the  defendant  assaulted  Stan- 
field with  the  specific  intent  alleged  in  the  indictment  was  a 
question  of  fact  which  it  was  his  right  to  have  determined  by 
the  jury,  upon  the  whole  evidence  in  the  cause.  But,  under 
the  instruction  copied  above,  the  jury  were  at  liberty  to  pre- 
sume the  existence  of  a  felonious  intent  to  kill,  from  the  facts 
mentioned  in  the  court's  charge,  without  considering  any 
others.    We  do  not  hold  that  it  would  have  been  improper  to 
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instruct  the  jury  that  the  defendant  ehonld  be  preirained  to 
have  intended  the  natural  and  probable  consequences  of  his 
act  in  stabbing  the  prosecuting  witness.  For  it  was  clearly 
the  province  and  duty  of  the  jury  to  consider  the  nature  of 
the  weapon  used  by  the  defendant,  and  his  manner  of  using  it, 
together  with  all  the  other  circumstances  of  the  case,  in  deter- 
mining whether  the  assault  was  in  fact  committed  with  the 
intent  alleged  in  the  indictment:  1  Bishop's  Grim.  Law,  sec. 
735^  note  1.  But  the  objectionable  charge  shifted  the  burden 
of  proof  as  to  the  question  of  such  intent,  which  would  still 
remain  for  the  determination  of  the  jury,  although  they  be- 
lieyed  that  the  facts  recited  by  the  court's  instruction  had 
been  established  by  the  evidence:  Ogletree  v.  StaU^  28  Ala. 
693;  Suue  v.  Neal,  37  Me.  468;  1  Starkie  on  Evidence,  10th 
ed.,  72;  Slate  v.  Jefferwn,  8  Harr.  (Del.)  571. 

We  do  not  think  it  necessary  to  review  on  this  appeal  the 
ether  rulings  of  the  circuit  court  complained  of  by  the  defend- 
ant  But  as  the  cause  must  be  remanded,  we  think  it  proper 
tosay^  that  although  voluntary  drunkenness  cannot,  as  the  jury 
were  told  by  the  court,  excuse  the  commission  of  a  criminal 
act,  yet  where  a  person  is  accused  of  a  crime  such  as  can  be 
committed  only  by  doing  a  particular  thing  with  a  specific 
intent,  it  may  be  shown  that  at  the  time  of  doing  the  thing 
charged  the  accused  was  so  drunk  that  he  could  not  have 
entertained  the  intent  necessary  to  constitute  the  offense:  1 
Bishop's  Crim.  Law,  sec.  418.  Thus  in  Wood  v.  SUUe^  84 
Ark.  341,  86  Am.  Rep.  13,  it  was  held  that ''  if  one  at  the  time 
Df  taking  property  is  so  under  the  influence  of  intoxicating 
liquor  that  a  felonious- intent  cannot  be  formed  in  his  mind, 
he  is  not  guilty  of  larceny."  The  law  on  this  subject  is  fur- 
ther illustrated  by  a  ruling  in  ComlI  v.  SiaU^  40  Ark.  611.  In 
the  latter  case,  it  was  held  that  voluntary  intoxication  cannot 
reduce  murder  in  the  first  degree  to  a  lower  degree  of  homi- 
cide, unless  it  is  accompanied  by  a  temporary  destruction  of 
reason,  and  that  it  is  not  suflBcient  to  prove  a  condition  of 
mere  nervous  excitement  produced  by  drinking. 

For  the  error  we  have  indicated,  the  judgment  must  be  re* 
wrsed,  and  the  cause  remanded  for  a  new  triaL 


hrnkviM  WITH  LmnT  to  Kill— Pboov  ovIxtbiit.  — An  manlt  with  % 
tedly  wMipon  does  nol  niae  a  premmption  of  intent  to  kill,  where  no  kilUng 
iottowB:  PaUamm  v.  8tat€^  86  Gn.  181;  21  Am.  St.  Rep.  152;  and  note;  and 
tiM  ipceifie  intent  which  is  an  essential  element  of  the  erime  charged  must 
hsptoredi  ITsMr  v.  Pwpk,  132  HI.  686|  BUxU  v.  CMU,  42  Kan.  611$  PwpU 
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T.  09Um  Bmg  Quonff^  79  OsL  553.  Tlie  intent  to  oommit «  orioM  k  pnnimed 
whenever  the  means  used  are  snch  as  would  ordinarily  result  in  the  commia* 
•ion  of  the  forbidden  act:  High  ▼.  8taCe^  26  Tex.  App.  545;  8  Am.  St.  Rep. 
488;  ByManU  r.  Siate,  88  Ala.  100;  8iaU  r.  Muikk,  101  Mo.  98L  Intent 
at  tha  tiBM  of  the  aseaalt  ia  il  question  far  tka  jmj  to  doeids  apoA:  BaU  r. 
SkUe,  9  Via.  203;  76  Am.  Deo.  617. 

Criminal  Law — iNTOZiOATioir  as  a  DEnxsx  to  Okuo. — Volnntaxy 
intoxication  is  no  excuse  for  oommitting  a  crime;  StaU  t.  Skorta^  81  W.  Va. 
491;  13  Am.  St.  Bep.  875,  and  note;  unless  it  is  proved  that  at  the  time  tha 
olfonsa  was  oommiitad,  ha  was  tao  drunk  to  form  an  intent:  WaUeer  t.  8tate^ 
86  Ala.  7;  7  Am.  St.  Bap.  17,  aad  noto;  StaU  t.  HmUom.  82  Yk  884,  8oa 
astandad  noto  to  FkuiiffUM  t.  Ptofk,  40  Am.  B^  560-«7a 


St.  Lours,  Iron'  Mountain,  and  Southern  Bail- 
way  Company  v.  Davis. 

[M  AaxAHSAS,  Sai.] 

Bailsoads  —  R18K8  Absumsd  bt  Emplotu — Unblookko  Fbocul  «->  Whart 
an  employee  enters  the  service  of  a  railway  company,  knowing  that  it 
usee  nothing  but  unblocked  frogs,  ha  aasumea  the  risks  inoident  to  their 
use,  and  cannot  recover  for  an  injury  thaiaCroniy  although  tha  duty  of 
reasonable  eare  wonld  require  the  company  to  suhetitato  blacked  for 
blocked  frogs,  to  pronioto  the  safety  of  its  amployeea. 

Masteb  and  Skbtart — Safb  Machihbrt — R18X8  AasuxBD  bt  Bmploi 
—When  a  master  employs  a  servant  to  do  a  particular  work,  with  a  par- 
ticular kind  of  implement  or  machine^  he  agrees  timt  it  is  sound,  and  fit 
for  tha  purpoas  intended,  ao  far  as  ordinary  eara  and  prudsMoa  oaa  di^ 
cover,  but  not  that  it  ia  free  from  danger  in  its  use.  13ia  aarvant  agiasa 
to  use  in  the  service  the  particular  kind  of  implement  or  machine  fur- 
nished, and  if  ha  is  injured,  his  injury  must  ha  ranked  among  tha  riska 
of  tha  employment  aasumed  by  him  in  entering  tba  oervioa. 

IIabise  axd  SsBTAirr — Rukb  AaaoiCBD  bt  Sivtavt.— Ab  anployaa^ 
when  he  antors  into  service,  agrsas  to  assauM  all  liaka  ordinarily  inoi- 
dent to  his  employment;  and  if  ha  is  of  mainre  year%  axparianoad  ia  tlsa 
business  undertaken,  and  knows  what  instrumentalities  are  to  be  oaad 
by  him,  he  assumes  the  risks  incident  to  their  use,  as  well  as  any  other 
riak  incideiit  to  tiia  busiaasL  If  tha  master  uaas  proper  oara  in  pnivid- 
lag  tha  kind  of  inatrameBt  oantamplatad,  tha  anployaa  Mnoot  eoBiplato^ 
although  some  other  kind  wonld  have  been  less  dangerous. 

Raiuu>ads — Liability  vob  Dsfbcfitb  Maohimbrt.  —  When  «  lailwaj 
.  employee  is  injured  while  using  a  draw-head  which  haa  a  patent  atmo- 
tonl  delect,  he  ia  entitled  to  recover  without  praof  that  the  oompaay  had 
notice  of  such  defect;  h«t  if  the  defeat  haa  oeonrred  ao  luoently  as  to  ear* 
iat  in  spito  of  all  proper  care  on  the  part  of  the  eompany,  the  employee 
ia  not  entitled  to  recover. 

Acmoif  to  reoovw  ton  persoiial  injuries  raeoltlnf  in  deafh. 
Thej  were  receiTed  bj  one  Davis,  a  brakeman  in  the  employ 
of  the  appellant  oompanyi  while  uncoupling  a  car»  and  were 
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Alleged  to  have  been  e&ased  hy  reasoa  cf  a  defeotivB  «ad  as- 
fab  coupling,  and  a  dangerous  axul  anblooked  frog  or  awitehi 
vUch  detained  him  longer  than  was  oauol  4Mr  aeoeeaary  mt 
the  railway  track,  where  he  wag  ran  over  by  the  oaxs  and 
killed.  The  court  instructed  the  jury  as  follows:  ^  L  It  was 
the  duty  of  defendant  to  exercise  reasonable  oara  and  prudenee 
tofornieh  and  keep  safe  tools  and  appliances  tai  its  employees 
to  use  in  carrying  on  its  busLness  of  running  trains;  and  if  yoo 
believe  from  the  evidence  that  de£9ndant  neglected  to  perform 
this  duty,  and  that  by  reason  thereof  Davis,  while  in  the  per- 
fermance  of  his  duties  as  an  employee  of  the  defendant,  was 
killed,  without  fault  or  negleot  on  his  part  contributing  directly 
thereto,  you  must  find  for  the  plaintiff;  2.  Davis  did  not  for- 
ka  the  right  to  recover  for  injuries,  if  any  oocurred  by  reason 
of  defendjmt's  neglect  of  duty,  from  merely  using  defective 
sppliances,  unless  the  defect  was  so  apparent  that  a  prudent 
man  would  not  have  continued  in  defendant's,  employ  while 
soeh  appliances  were  in  use;  nor  does  the  knowledge  of  Davis 
that  open  frogs  were  used  excuse  defendant,  if  such  frogs  were 
defective  or  improper  appliances,  and  caused  the  injury,  unless 
you  believe  that  the  defect  was  such  as  that  it  was  known  to 
Davis,  or  ought,  in  the  exercise  of  ordinary  care,  to  have  been 
known  to  him,  to  be  dai^rous  and  unsafe  to  remain  in  de- 
fendent's  employ  while  such  frogs  were  used;  4.  If  the  jury 
believe  from  the  evidence  that  defendant  furnished  to  Davis  a 
defective  draw-head  and  coupling-pin,  and  knew,  or  br  rea- 
Bonable  diligence  should  have  known,  of  such.defect,  and  that 
by  reason  thereof,  while  in  the  performance  of  his  duty  as  a 
Imkeman  of  defendant,  Davis  was  delayed  in  his  efforts  to 
ancouple  the  cars,  and  while  so  engaged,  and  in  eonsequenoe 
of  such  delay,  he,  without  negligenoe  on  his  part,  was  caught 
in  a  frog  and  injured,  and  that  he  would  not  have  been  caught 
and  injured  if  the  coupling  had  not  been  defective,  you  must 
find  for  the  plaintiffs.''  Other  facts  are  stated  ia  the  opinion. 
Judgment  for  plaintiff.    Defendant  appealed. 

Dodg9  ani  MimMn^  for  tiie  appellant 

BUuhoood  ani  TTtQiama,  and  Samud  W.  IPiRtanis,  for  the 
appellee. 

Heminowat,  J.  Whether  the  defendant  would  have  pro- 
moted the  safety  of  its  operatives  by  substituting  upon  its 
road  blocked  for  unblocked  frogs,  and  whether  its  duty  of  rea- 
sonable care  exacted  this,  are  questions  that  cannot  affect  the 
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reBalt  in  this  case.  The  plaintiff  charges  negligence  in  the  use 
of  unblocked  frogs,  not  because  they  were  badly  constructed, 
out  of  repair,  or  exposed  operatives  to  latent  dangers,  but  be- 
cause a  different  kind  of  frog  would  have  been  less  dangerous 
to  operatives.  Unblocked  frogs  were  in  universal  use  on  the 
roads  in  this  state,  including  the  entire  road  of  the  defendaai. 
The  injured  employee  knew,  when  he  entered  the  defendant's 
service,  that  its  frogs  were  unblocked;  and  if  there  was  danger 
in  their  use,  he  knew  it  was  an  incident  to  the  service  he  was 
entering.  When  a  master  employs  a  servant  to  do  a  particu- 
lar work  with  a  particular  kind  of  implement  or  machine,  he 
agrees  that  they  are  sound,  and  fit  for  the  purpose  intended, 
so  far  as  ordinary  care  and  prudence  can  discover,  but  does 
not  agree  that  they  are  free  from  danger  in  their  use.  The 
servant  agrees  to  use  in  the  service  the  particular  kind  of  ioa- 
plement  or  machine,  and  if,  under  such  circumstances,  harm 
comes  to  him-,  it  must  be  ranked  among  the  risks  he  assumed 
when  he  entered  the  service:  Lake  Shore  etc.  IPy  Co.  v.  McCor^ 
wick,  74  Ind.  447;  McGxnnu  v.  Canada  8.  B.  Co.,  49  Mich. 
466;  Sweeney  v.  BeHin  etc.  Co.,  101  N.  Y.  520;  64  Am.  Rep. 
722;  Diehl  v.  Lehigh  Iron  Co.,  140  Pa.  St  487.  Such  is  the 
express  holding  of  the  courts  of  Massachusetts,  Illinois,  and 
Kansas  in  cases  in  which  the  negligence  charged  was  in  the 
use  of  unblocked  frogs:  Chicago  etc.  R.  R.  Co.  v.  Lonergan,  118 
III.  41 ;  Wood  V.  Locke,  147  Mass.  604;  Rush  v.  Missouri  Pae.  IPy 
Co.,  86  Kan.  129;  and  this  court  so  ruled  in  the  case  of  DavtM 
V.  Railway  Co.,  63  Ark.  117.  See  Orand  v.  Michigan  Cent. 
R.  R.  Co.,  83  Mich.  664. 

We  think  confusion  has  sometimes  crept  into  cases  like 
this  from  the  effort  to  determine  them  by  the  rules  of  contrib- 
utory negligence.  We  do  not  think  they  necessarily  furnish 
the  correct  criterion  for  determination,  but  that  the  contract  of 
employment  is  a  necessary  element  of  consideration.  It  is  an 
elemental  principle  that  an  employee,  when  he  enters  into 
service,  agrees  to  assume  all  risks  ordinarily  incident  to  his 
employment;  and  if  he  is  of  mature  years,  experienced  in  the 
business  undertaken,  and  knows  wLat  instrumentalities  are 
to  be  used  by  him,  he  contracts  that  he  will  assume  the  risks 
incident  to  using  that  class  of  instrumentality,  as  well  as  any 
other  risk  incident  to  the  business,-  and  if  the  master  uses 
proper  care  in  providing  the  kind  contemplated,  the  employee 
cannot  complain,  although  some  other  kind  would  have  been 
less  dangerous;  his  contract  hushes  his  complaint,  regardloBB 
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of  the  employer'B  negligence.  Such  case  is  to  be  distingniBhed 
from  that  of  the  traveler  upcm  a  highway  who  enooantera  an 
obstraction  negligently  erected  by  another,  which  he  reason- 
ably  believes  he  can  pass  in  safety,  bat  is  injured  in  attempt- 
ing it,  as  was  the  case  in  8L  Loui$  etc.  Ry  Co.  v.  Box^  62  Ark. 
368;  for  in  the  latter  case,  the  right  of  recovery  is  unfettered 
by  the  doctrine  of  assumed  risks,  and  will  be  defeated  only  if 
the  negligent  act  of  the  traveler  contributed  to  his  injury. 
Whether  it  can  be  distinguished  from  the  cases  in  other  states, 
where  an  employee  continued  service  after  an  instrumentality 
fell  out  of  repair,  and  thereby  received  injury,  is  a  question  we 
need  not  consider:  See  Snow  v.  Houtaionie  R.  IL  Co.^  8  Allen, 
441;  86  Am.  Dec  720;  Pattenon  v.  PitUburg  R.  R.  Co.^  76 
Pa.  St  889;  18  Am.  Rep.  412;  Colorado  Central  R.  R  Co.  v. 
Ogden,  S  C6L  600;  Lasure  v.  GranUeviUe  Mfg.  Co.,  18  8.  C. 
276.  As  the  deceased  took  employment  contemplating  the 
use  of  unblocked  frogs,  no  instruction  should  have  been  given 
as  to  negligence  predicated  upon  that  fact,  and  the  court 
erred  in  giving  the  first  and  third  instruction  on  the  prayer  of 
the  plaintiff. 

Defendant  insists  that  the  court  erred  in  giving  plaintiff's 
fourth  instruction,  for  the  reason  that  there  was  no  evidence 
to  justify  it.     We  think  otherwise.    The  deceased  went  be- 
tween two  cars  to  uncouple  them;  while  thus  engaged,  he  was 
injured.    There  was  evidence  that  he  attempted  to  draw  the 
eoupling-pin  while  the  cars  were  slowly  moving,  and  that  the 
pin  was  fast,  and  detained  him  in  this  attempt  until  he  reached 
a  frog,  wldere  his  foot  was  caught,  and  the  injury  done.    It  also 
tended  to  show  that  the  hole  in  which  the  pin  rested  was  too 
small,  and  held  the  pin  fast,  and  that  this  was  the  reason  why 
it  was  not  drawn  before  the  frog  was  reached.    If  this  is  true, 
it  tended  to  prove  a  discoverable  structural  defect  in  the  draw« 
head,  and  was  proper  for  the  jury  to  consider  in  determining 
whether  the  injury  was  caused  by  defendant's  negligent  failure 
to  furnish  safe  cars.    If  there  had  been  no  evidence  except  as 
to  the  depression  of  a  draw-head,  the  instruction  would  not  have 
been  justified,  for  there  was  no  proof  that  the  defendant  knew 
or  could  have  known  of  it.    It  might  well  have  occurred  dur- 
ing that  trip,  and  existed  in  spite  of  all  proper  care  by  defend- 
ant; and  as  the  burden  of  proof  was  on  plaiiitiff,  it  would  not 
justify  a  finding  of  negligence:  St.  Louxb  etc.  Ry  Co.  v.  Gaineo. 
46  Ark.  567. 
Reversed,  and  remanded  for  a  new  triaL 
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Mjkanm  ab»  Saravv — DAwowtoPB  AFruAHen — Kukm  Amomba  ht 
SvRVAiiT.  —Where  a  eeiTmnt  knowt  that  the  appluuioee  osed  by  the  muter 
are  defectiye  and  dangeixMW,  and  oontinnei  to  nee  them  without  any  prooiiaa 
of  change  by  the  maatsr,  he  Mnimea  aH  riskt  therefrom:  Maddf  ▼•  MimomH 
P.  M'yC^^  ItM  Mcb  XM|  M  Am.  St.  Rep.  888»aiid  noln  W^mitr  ¥,  BmUkmmm 
€ic  M.A09k^92Ud.  411{  S  Am.  Bap.  143,  and  extended  notes  ^ote* «.  Ov- 
tft/c  df/ff.  Co.,  126  Pa.  8t  888;  PoiHeh  t.  i9«^2fr<,  42  La.  Ann.  023;  TaU§  r« 
MeCuOough  €le.  C^,  89  Md.  870;  Benuid  T.  BobaiM,  148  Flk  St.  1;  Radmamm 
T.  CObdo^o  ete.  Jt*y  Co.,  78  WU.  SS. 

XamB  MTD  SsBTMiT — RnD  AnnmaD  sr  m  SotTAine.  —  A  eervaat 
aMmnea  the  ardinai7  neks  of  the  employment:  iii«9TiM»  V*  J^MM^  138  Pa.  8^ 
174$  28  Am.  St.  Rep.  174,  and  note^  where  the  caaee  on  this  tnbject  are  ool* 
looted;  Dartnumth  tic  Co.  t.  J  chord,  84  Ga.  lA  See  note  to  Murraif  ▼« 
SotUh  CaroUna  i7.  it.  Ok,  88  Aol  Dea  281,  282. 

MAsraB  Ain>  Ssstast — Liabiutt  iok  DBynrm  MAOHnmr.  —  If 
there  are  inereoeed  perila  In  a  basineei  by  reason  of  the  «m  of  defeetiva  m^ 
plianoae,  of  wbieh  tbe  eervant  had  lao  knowledge,  and  he  ■  injared  thereby, 
he  can  Moover  from  the  maater:  Jokmon  v.  J^st  NaL  Sumk,  79  Wie.  414;  24 
Am.  St.  Rep.  722,  and  note;  note  to  Surtka  Co.  ▼.  Ba»%,  60  Am.  Rep.  167; 
extended  note  to  Jte/2qf  v.  SUmt  Spring  Co,,  84  Am.  Rep.  621-825;  extended 
note  to  Ckieago  ek.  IL  R,Co.r.  8w$a,  92  Am.  Deo.  8113;  eortended  note  to 
BmmU  T.  Laamkt  Mfg.  Co..  Tl  Am.  Dea  218-226;  PUmm  Ootd  Ck  t.  M6^ 
NmU^,  190  Pa.  St.  414|  Burm  r.  0mm  &  &  Cb.,  84  Ga.  709. 


Simpson  v.  Grayson. 

{M  Arkansas,  404.) 

■BKS^uanon  —  Damaobs  ior.  —  A  Fatubk  may  maintain  hb  notion  for  dam* 
ages  for  the  eedaotion  of  his  minor  daughter,  althoiigh  ehe  is  not  a  men- 
ber  of  hit  hbasehold,  bnt  is  in  the  aotnal  employment  of  another, 
<en]o]ring  the  fmiti  of  her  labor  with  her  father's  ooneent,  if  he  has  not 
relinqmished,  past  the  power  to  recall,  bis  right  to  oontrol  her  servioee. 

SxDVOTioN  —  Mbasubb  ow  Damaoks—  Evidkncb  ov  Prxvioob  UNOHASTrnr. 

In  an  action  by  a  father  to  recover  damages  for  the  seduction  of  bis 

minor  daughter,  he  is  entitled,  as  master,  to  recover  for  the  loes  of  her 
■erviees  end  her  lyiug-in  expenses,  and  also,  as  parent^  for  the  shame  and 
mortification  which  the  wrong  brings  upon  him  and  his  family  if  hia 
daughter  was  previously  chaste;  but  proof  of  her  previous  nnchastity  is 
admissible  in  mitigation  of  the  damages  dne  bim  as  parent;  and  if  it 
Ik  proved  that  she  was  notorioosly  nnchaste  prior  to  defendant's  inter* 
oonrse  with  her,  and  hsd  thereby  disgraced  her  family  to  such  extent 
that  defendant's  conduct  added  nothing  to  her  parent's  suffering,  or  to 
the  danger  of  corrupting  the  family's  morals,  no  damages  can  be  awarded 
beyond  those  suffered  by  the  father  as  master. 

Action  by  a  father  to  recover  damagee  for  the  seduction  of 
hia  minor  daughter  while  ehe  was  living  at  defendant's  house, 
working  for  wages.  While  she  was  in  the  employ  of  the  de- 
fendant she  was  subject  to  her  £ather's  right  of  recall,  and  ha 
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hsd  not  emsneipsted  her,  aKhoogb  he  did  not  leceive  any 
part  of  the  wages  paid  her.  After  the  daughter's  return  from 
defendant's  emplojment,  she  was  deliTered  of  a  child.  The 
ixpenaes  of  her  confinement  were  alleged  hj  her  father  to  be 
thihj  dollars,  and  his  loss  of  serrices  fifty  dollars,  besides 
great  mental  snfiering  on  account  of  his  daughter's  condition* 
Judgment  fi»r  9760  in  friYorcf  plain  tiff*  Defendant  appealed. 

F.  a.  Tayhr  and  W.  S.  McCain^  for  the  appellant. 

9.  K  (XtMr,  for  ttie  mppAlm. 

CocKRiLL^  C.  J.  The  common  law  regarded  the  father's 
action  for  the  seduction  of  his  daughter  as  an  action  of  tres- 
pass for  assaulting  hie  servant,  whereby  he  lost  her  serrices. 
U  was  based  upon  the  relation  of  master  and  servant,  and 
not  upon  that  of  parent  and  child;  and  the  measure  of  dam* 
ages  was  such  only  as  a  master  would  recover  for  a  disabling 
physical  injury  to  his  servant  The  extent  of  the  recovery 
has  been  enlarged  by  the  courts,  from  the  necessity  of  the 
case,  rather  than  from  the  principles  which  govern  the  ac- 
tion (see  remarks  of  Lord  Ellenborough  in  Irmn  v.  Dear* 
sMfi,  11  East,  27),  until  compensation  is  awarded  to  the 
parent  as  such  for  the  shame  and  mortification  which  the 
wrong  brings  upon  him  and  his  family.  No  action  could  be 
maintained  by  the  father  for  the  injury  in  his  parental  capa- 
city; but,  in  the  struggle  between  substantial  justice  to  the 
parent  and  the  precedents  in  actions  for  seduction,  the  courts 
m  England  and  America  have  clung  to  the  latter  and  striven 
to  attain  the  former,  until  the  anomaly  has  been  produced 
of  requiring  the  action  to  be  prosecuted  by  the  father  for  an 
iBJary  inflicted  upon  him  in  his  relation  of  master,  and  per- 
mitting a  recovery  in  his  relation  of  parent.  The  theory  of  an 
injury  to  the  master  is  pertinaciously  retained  as  the  essential 
basis  of  the  father's  action,  but  it  is  now  little  more  than  a 
legal  fiction,  used  as  a  peg  to  hang  a  substantial  award  of 
damages  upon  as  compensation,  not  to  the  master,  but  to  the 
head  of  the  family. 

It  is  a  logical  sequence  from  that  state  of  the  law  that  proof 
of  the  mere  nominal  relation  of  master  and  servant  should  be 
sufficient  to  give  the  parent  a  footing  in  court  to  recover  dam- 
ages commensurate  with  his  injury.  It  is  accordingly  estab- 
lished, in  this  country  at  least,  that  the  father  may  maintain 
his  action  for  the  seduction  of  his  minor  daughter,  although 
ihe  is  not  a  member  of  his  household,  but  is  in  the  actual 
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employment  of  another,  enjoying  the  fruiti  of  her  labor  with 
her  father's. consent,  if  he  has  not  relinquished,  past  the  power 
of  recall,  his  right  to  control  her  services:  Patterson  v.  Thomp* 
Sony  24  Ark.  65;  Kennedy  v.  Shea^  110  Mass.  147;  14  Am.  Rep. 
584;  note  to  Weaver  v.  BacJiert,  44  Am.  Dec.  166;  Bishop  on 
Non-contract  Law,  sec.  880. 

The  plaintiff  in  this  case  brought  himself  within  the  rule 
above  stated,  and  was  entitled  to  maintain  his  action. 

There  was  proof  in  the  case  tending  to  show  that  the  de- 
bauched daughter  had  had  illicit  intercourse  with  other  men 
prior  to  her  intercourse  with  the  defendant  It  is  argued  that 
the  court  should  have  instructed  the  jury  that  if  they  found 
that  to  be  true,  they  could  return  damages  only  for  the  loss  of 
services  and  lying-in  expenses.  That  brings  us  to  the  other 
feature  of  the  case,  already  adverted  to. 

As  the  injury  which  the  father,  as  distinguished  from  the 
master,  sustained  by  the  seduction  of  his  daughter  depends, 
as  Addison  expresses  it,  '^upon  the  value  of  her  previous  char- 
acter" (2  Addison  on  Turts,  *89),  it  is  competent  for  the  de- 
fendant to  show  that  she  did  not  have  a  good  character  for 
chastity  before  his  intercourse  with  her.  Such  proof  diminishes 
the  father's  right  of  recovery,  for  the  damages  should  be  com- 
mensurate with  the  pain  and  disgrace  which  follow  the  wrong, 
and  must  vary  according  as  the  daughter  h^s  been  unblem- 
ished or  profligate:  1  Taylor  on  Evidence,  sec.  856.  If  it  is 
proved  that  she  was  notoriously  unchaste  prior  to  the  defend- 
ant's intercourse  with  her,  and  had  thereby  disgraced  her 
family  to  such  extent  that  the  defendant's  conduct  added 
nothing  to  her  parent's  suffering  or  to  the  danger  of  corrupting 
the  family's  morals,  no  damages  could  be  awarded  beyond 
what  is  suffered  by  the  master  as  distinguished  from  the  par- 
ent: 2  Hilliard  on  Torts,  3d  ed.,  518.  If  the  proof  falls  short 
of  that  mark,  evidence  of  previous  incontinence  only  mitigates 
the  damages,  for  to  whatever  extent  the  defendant's  act,  when 
it  can  be  made  the  foundation  of  a  suit,  has  contributed  to  the 
girl's  downward  tendency,  to  that  extent  he  has  injured  the 
parent,  and  must  respond  to  him  in  damages:  2  Greenleaf  on 
Evidence,  sec.  577;  1  Taylor  on  Evidence,  sec.  856;  2  Addison 
on  Torts,  589;  Moak's  Underhill  on  Torts,  348;  Stoudt  v. 
Shepherd,  73  Mich.  588,  598.  The  action  is  in  this  respect 
like  that  of  criminal  conversation  by  the  husband,  in  regard 
to  which  it  has  been  ruled  that  proof  that  the  wife  had  formerly 
been  unchaste,  and  sought  illicit  intercourse  with  the  defend- 
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ant,  did  not  excuse  his  adultery  with  her,  but  mitigated  the 
husband's  damages:  Ferguson  ▼•  Smeihera,  70  Ind.  519;  86  Am. 
Rep.  186. 

It  has  been  held  that  when  carnal  intercourse  with  a  girl 
takes  place  without  seduction, — that  is,  without  the  aid  of 
flattery  and  artifice,  no  recovery  can  be  had  by  the  father  be- 
yond the  loss  of  service  and  incidental  expenses:  Hill  v.  fFtl- 
nm,  8  Blackf.  123;  Comer  v.  Taylor^  82  Mo.  846. 

As  the  girl's  willing  assent,  in  the  absenoe  of  the  seducer's 
arts,  is  only  evidence,  at  most,  of  a  want  of  chastity,  it  would 
follow  that  direct  proof  of  unchastity  should  have  the  same 
effect  upon  the  father's  recovery.  But,  as  we  may  have  seen, 
inch  proof  goes  only  to  mitigate  the  damages.  The  oases 
holding  that  criminal  oonnection  without  seduction  cannot  be 
the  basis  of  the  father's  action  appear  to  be  based  upon  a  false 
analogy.  They  seem  to  confound  the  statutory  right  conferred 
ID  8ome  of  the  states  upon  the  female  for  the  redress  of  her 
own  grievance  against  her  seducer  with  the  father's  common- 
law  action  for  the  injury  which  he  sustains.  In  the  statutory 
suit  by  the  girl,  aa  in  the  criminal  prosecution  for  the  offense 
there  must  be  proof  of  seduction  in  its  technical  signification: 
PoUt  V.  StaU,  40  Ark.  482;  48  Am.  Rep.  17.  But  the  father's 
action  is  independent  of  the  daughter's,  and  is  based  upon  a 
different  injury.  When  the  ignominy  which  is  heaped  upon 
him  is  the  measure  of  damages,  the  daughter's  willingness 
does  not  excuse  the  defendant,  for  without  his  act,  the  father 
had  not  been  injured.  It  is  not  a  case  for  the  application  of 
the  maxim.  Volenti  non  fit  injuria^  unless  the  father  himself 
is  at  fault,  as  by  connivance  at  the  act. 

It  follows  that  the  court  did  not  err  in  rejecting  the  appel- 
lant's prayers  for  instructions.  The  charge  of  the  court  indi- 
cates a  clear  conception  of  the  law  applicable  to  the  case  when 
read  in  the  light  of  the  testimony.  None  of  the  assignments 
of  error  was  prejudicial  to  the  appellant  The  judgment 
ehould  therefore  be  affirmed. 


SsDuonoH  — Right  ov  Father  to  MAurTAur  Action  ior  Damaobs.  — A 
fkther  may  recover  for  the  ledaetioii  of  bis  minor  daughter,  thoagh  she  doea 
Mi  reside  with  himt  and  had  the  right  to  use  her  wages  as  her  own:  Boyd  ▼. 
Bfrd,  S  Blackf.  113;  44  Am.  Deo.  740|  and  note;  Hornkeih  ▼.  Barr,  8  Serg.  & 
E.  36;  II  Am.  Dee.  668,  and  note;  Dodd  ▼.  Facht^  72  Iowa,  679;  extended 
note  to  Weaver  r.  Bactaf,  44  Am.  Dec.  164-179. 

SiDUonoM  —  What  Damaois  RiooviRABLa  —Loss  of  social  standing 
mmj  be  considered  by  the  jury  in  estimating  damages  for  sednction:  Hawn  ▼. 
Btmghmi^  76  Iowa,  683;  14  Am.  St.  Rep.  861.     Exemplary  damages  an 


SS  Wwrnnmrn  t*  Tatvk  [Ark»mai», 


6  Uwi«  87;  71  Aou  Deo.  39$^  mA  note.  Lam  of  McvitM  am!  lyJag-iA  az- 
penses  may  b«  reoovered  by  a  father  in  an  action  for  the  eedaoiiiA  of  hi* 
daughter:  Clark  T.  FUch,  2  Wand.  459;  20  Am.  Dea  639,  and  note.  Png- 
Mui0y,  cfaiM-Urt^  and  licknese  may  be  eonsidered  by  tiie  Jory  in  eaUmnliiig 
damagee:  M<^  iR.  9VMcik%  121  Ind.  89a  Qmantl  dtmngm  nmf  be  mwv- 
Md:  AteMM  «.  jBM»y»  119  Ind.  Hi     Bea^Mif^  m>  SJiepkar^  73  Mieh.  CaS. 

ftB>uam»— SramMm  ov  Pasvioas  UscnAann  i»  Mafsuunou  or  D^Ji- 
▲an.  —  In  an  aotion  for  damagea  far  ndnction^  evideitoa  of  plaimtiff 'a  pre- 
Tiona  nnohaatity  ia  admiaaible  in  mitigation  of  damages:  Lctee  t.  Maatmer^  6 
Bazi.  8#;  92  Am.  Rep.  522;  ite  ▼.  Tmeker,  61  HL  110;  99  Anu  Dm.  MO; 
r.  Mpmik  ttlod*  47|  74  Aa^  Daa  SSCI^  and 


Whitmobb  u  Tatum. 

lioBTOA<}i— Bali  io  Pat  Fntsr  Imbtaju.mxiit  Don  sot  Kxlsasb.  —  Pub. 
CHASER  or  Equity  ov  Rkdkmftioh  in  land  told  under  execution  to  aat- 
isfy  an  inatallment  of  the  mortgage  debt^  with  notice  of  tbe  fact%  takes 
wibjeei  ta  the  Ben  id  tbe  martgageu. 

Action  to  foreclose  a  mortgage.  Tatum  took  a  mortgage 
on  land  sold  to  R.  A.  Whitmore,  to  secure  the  payment  of 
four  notes  given  for  the  purchase  price.  Upon  default  in  the 
payment  of  the  first  note,  Tatum  obtained  judgment  upon  it 
and  had  the  land  sold  ander  execution,  publicly  announcing 
his  mortgage  lien  for  the  balance  of  the  purchase-money,  and 
that  the  purchaser  would  take  subject  to  such  lien.  J.  B. 
Whitmore  became  the  purchaser  at  such  sale,  and  now  con- 
tends that  he  took  a  fee  in  the  land  freed  from  the  mortgage 
lien.    Judgment  for  plaintiff.     Defendant  appealed. 

U,  AC.  and  0.  B.  Bo8a,  for  the  appellauU 
Tkomtm  B.  Martin^  for  the  appellee^ 

CocicitTLL,  C.  J.  It  has  been  commonly  considered  oppress- 
hre  to  the  mortgagor  for  the  mortgagee  to  levy  an  execution 
issued  upon  a  judgment  for  the  recovery  of  an  installment  of 
the  mortgage  debt,  upon  the  equity  of  redemption  in  the  mort- 
gaged premises,  while  he  retains  his  title  and  lien  as  mort- 
gagee. To  avert  that  evil,  some  courts  have  lield  that  a  sale 
under  the  execution  extinguishes  the  lien  of  the  mortgage. 
Chancellor  Kent,  however,  expressed  the  opinion  that  the  true 
and  only  remedy  for  the  mischief  (where  the  equity  of  re- 
demption is  the  subject  of  sale  under  execution,  as  it  is  in  thia 
•Ute)  vaa  for  th#  eoari  of  equity  to  prevent  tbo  mortgagee 
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kom  proceeding  at  luir  to  teH  tiie  eqiAf  of  redemption: 
v:  Junm,  3  Johoa  (9i.  ISO.  The  Bopretne  oonrt  of  Neir  York^ 
wUe  Kent  vas  obief  jnotiee,  in  a  per  ewriam^  opinion  ntost. 
pvokiaUjr  deliiravod.  bj  bim,  liad  prerxonely  ruled  that  the  in«^ 
Ineet  of  tiw  mortgagor  passed  by  snob  an  exeeniion  sale,  and 
that  the  interest  of  the  mortgagee  was  affected  no  farther  tbao. 
lbs  prioe  paM  for  eqaHj  of  ledemption  wont  to  diminish  tho 
■nrtgago  debt:  Jacfaen  r.  HtM^  lO  Johns.  481.  In  the  easo 
if  Jim  T«  WObum,  81  Ark.  IW,  26  Am.  Rep.  549,  this  court 
Mlowed  th«  latter  ease  and  otbors  in  line  wrth  it,  in  prefer- 
enee  to  thoso  adopting  tho  remedy  irst  mentioned.  Tbe  qneo- 
tien  whether  tho  salo  in  'this  eaee  might  hafo  been  enjoined 
at  tbe  suit  of  the  mortgagor  is  not  presented  hy  the  record, 
for  be  did  not  complain.  Bat  the  ease  of  IKce  ▼.  Wittum^  SI 
Ark.  108^  n  Am.  Rep.  549,  is  controlling  anthority  against  the 
complaint  of  the  pnrehaser  at  the  execntion  sale.  It  is  thero 
ruled  that  he  takes  only  the  eqnity  of  redemption,  and  tbe 
laling  is  adhered  to. 

The  appellant  in  this  ease  was  sneh  a  pnrehaser,  and  was 
apprised  by  tbe  record  of  the  lien  which  he  now  seeks  to 
Meat  He  had  also  actual  knowledge  of  the  fact  that  there 
was  a  balance  due  upon  the  mortgage  debt,  and  be  must  have 
beard  the  announcement  at  the  execution  sale  that  the  land 
was  to  be  sold  subject  to  tbe  mortgage  lien.  There  is,  then, 
nothing  upon  which  to  base  ao  estoppel  by  oonduot  against 
the  mortgagee^ 

Finding  no  error,  the  judgment  is  affirmed. 


Moina«BM.---SmniBawPuBiHAflBaoFBQmTrevRs»nirTioiv:  8e«noto- 
ft»#U»  V.  TobmatK  26  Aan.  Bepw  6Ct.    8aa  also  oxtondMl  note  to  Aikhu  ▼• 
fawfM,  11  Am,  Deft  103-ie8»  whcN  thia nbjaot  la  dUoaaMd  at  IsngUu 


BuDisiLL  t;.  Cross. 

(64  AntLAVBAn,  519.) 

BtAima  er  PaAim — VAnvmov  PairoB.  — A  oontraol  for  tbe  oonTeyance- 
fll  ••  aadivided  interest  in  a  partition  fenee  between  buide  ef  adjoining 
ovaen  ia  a  eootraot  for  the  leleeea  of  an  intoreet  in  real  eetate,  and,  to- 
be  binding  mast,  in  the  abaenoe  of  oart  perf ormaaoey  be  ia  writing,  to- 
ntiafy  the  statnte  of  frauds. 

/.  J7.  Crawford^  for  the  appellanL 
Mwrry  amd  KimmooHhy^  for  the  appellea 
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HuoHE8,  J.  The  appellant  sued  the  appellee  in  the  court 
of  a  justice  of  the  peace  for  half  the  cost  of  a  partition  fence, 
and  recovered  judgment  for  118.47,  from  which  appellee  prose- 
cuted an  appeal  to  the  circuit  court,  where  judgment  was  ren« 
dered  in  his  favori  from  which  the  appellant  prosecutes  this 
appeaL 

The  parties  agreed  to  build  a  partition  picket  fence  betweea 
their  town  lots.  Appellant  built  the  entire  fence,  and  appellee 
refused  to  pay  for  half  the  entire  fence,  contending  that  h# 
was  to  pay  for  half  of  that  part  only  of  the  fence  used  by  hinu 
Appellee  had  joined  his  fence  to  the  partition  fence.  Appel- 
lant afterwards  proposed  to  appellee  ihat  if  he  would  not  pay 
half  the  cost  of  the  fence,  and  would  cut  loose  from  it,  and  not 
use  it  at  all,  and  build  a  fence  of  his  own,  he  (appellant) 
would  keep  the  fence  built  by  him  as  his  own;  and  in  that 
event  the  appellee  need  not  pay  anything  for  it  Appellee 
continued  to  use  the  partition  fence  and  did  not  take  his  fence 
loose  from  it,  paid  nothing  towards  the  cost  nor  for  the  use 
of  the  partition  fence.  He  says,  in  his  testimony,  that  at  first 
he  did  not  accept  the  proposition  of  appellant,  but  that  he  did 
afterwards  agree  to  it,  and  told  appellee  that  he  could  keep 
all  the  fence. 

The  court  instructed  the  jury  that  '*  if  the  jury  find  from  the 
evidence  that  there  was  a  second  contract,  and  that  Cross  re* 
leased  his  interest  in  the  fence  to  Rudisill,  this  is  a  sufficient 
consideration  to  bind  the  second  contract,  and  they  will  find 
for  the  defendant." 

^'  The  obligation  of  a  land-owner  to  build  and  maintain  a 
division  fence,  in  whole  or  in  part,  for  the  benefit  of  adjoining 
land,  is  something  more,  indeed,  than  an  obligation  to  furnish 
the  materials  and  labor  necessary  from  time  to  time  for  the 
erection  and  reparation  of  the  fence;  it  imposes  a  burden  upon 
the  land  itself.  A  partition  fence  ordinarily  must  rest  equally 
upon  the  land  of  the  respective  proprietors.  Hence  an  agree- 
ment of  one  of  those  proprietors  to  maintain  such  a  fence  neces- 
sarily imports  a  dedication  of  the.  use  of  the  land  required  to 
support  half  of  it.  To  that  extent  it  is  therefore  an  estate  in 
the  land  itself.  In  accordance,  then,  with  the  general  rule 
that  an  easement,  being  an  interest  in  realty,  cannot  be  con- 
veyed or  reserved  by  parol,  an  agreement  by  an  owner  of  land 
to  maintain  a  partition  fence  between  such  liind  and  that  of 
an  adjoining  proprietor  cannot  ordinarily  rest  in  parol,  but,  to 
be  bin  ling,  must  be  in  writing":  7  Am.  &  Eng.  Ency.  of  Law, 
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897y  note  2,  and  auihorities  cited.  ^  An  agreement  for  a  diTie- 
lon  of  the  line  fencey  by  adjoining  owners,  in  order  to  be  bind- 
iog  on  them  and  their  privies,  must  be  in  writing ":  Knox  y. 
Tucker,  48  Me.  878;  77  Am.  Dec  288;  Kdlogg  ▼.  AoKfuon,  6 
Vt  276;  27  Am.  Dec.  650. 

We  are  of  the  opinion  that  the  partition  fence  in  this  case 
was  real  estate,  and  that,  nnder  the  agreement  between  the 
parties  and  the  evidence  in  the  oasci  one  half  of  it  belonged  to 
appellee,  and  that  he  was  indebted  to  the  appellant  for  one 
half  the  coat  of  erecting  the  same;  that  appellee  did  not  convey 
his  interest  in  any  way;  that  the  contract  to  release  his  inter- 
est in  it  to  the  appellant  was  a  parol  contract;  that  appellee, 
nnder  the  contract  (referred  to  as  the  second  contract),  did  not 
place  the  appellant  in  poBsession  of  his  interest  in  the  parti- 
tion fence,  becaase  he  continued  to  use  it,  and  did  not  detach 
bis  fence  from  it 

There  was,  therefore,  no  part  performance  of  the  parol  agree- 
ment  by  appellee  to  release  his  interest  in  the  fence  that,  in  a 
eonrt  of  equity,  would  have  taken  it  out  of  the  statute  of  frauds. 
If  there  was  a  contract  resting  in  parol  for  the  release  of  the 
appellee's  interest  in  the  fence  to  appellant,  it  nught  have  been 
taken  oot  of  the  statute  of  frauds  by  part  performance  by  ap- 
pellee by  placing  appellant  in  possession  of  his  part  of  the 
fence  nnder  the  contract,  and  this  would  have  been  a  good 
equitable  defense  which  appellee  could  have  made  in  this  ao- 
tkiQ  at  law:  Mansfield's  Digest,  sec  5088,  subd.  4;  TrvXoeh  ▼. 
Aybr,  26  Ark.  64. 

The  *^  second  contract "  was  therefore  void  under  the  statute 
of  frauds,  being  a  contract  for  the  release  of  an  interest  in  real 
estate  not  in  writing.  It  formed  no  consideration  for  an  agree- 
ment by  appellant  to  release  appeUee  from  his  obligation  to 
pay  one  half  the  cost  of  the  entire  partition  fence,  erected  by 
the  appellant  under  an  agreement  between  them  that  each 
would  make  half  of  the  same. 

The  action  was  based  upon  the  oontraot  between  the  parties 
to  build  a  partition  fence,  and  not  upon  the  statute:  Mansfield's 
Digest,  sec.  8664. 

As  this  disposes  of  the  real  issue  in  the  case,  it  is  unnecessary 
to  discuss  other  instructions  given  and  refused  by  the  circuit 
oonrt 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
WaL 
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iMf  eumol  nooT«r,  m  againat  th»  h—band,  for  lagal  aarvioaa  landaraA 
hia  wifa  in  a  oontampUtad  anit  foe  divoroa  on  the  ground  of  hia  onial^, 
for  tlia  raaaon  that  proaeonting  w  dSafanding  a  aiiit  for  dxYoroa  has  o» 
rriniion  to  liar  ptotortion  tm  wilti 

/.  ff.  Harrodj  for  the  appellant 

Sam  FrrnmfUhal  and  ML  M.  Jfommoii)  tar  tha  appellea. 

Hughes,  J.  The  appellee  sued  the  appellant  for  an  attoi^ 
ney'g  fee  for  services  rendered  the  wife  of  appellant  in  ooonsel* 
ing  and  adrising  her  in  reference  to  a  svit  which  the  wili» 
contemplated  bringing  against  the  appellant  for  diesirfirtimi  of 
the  bonds  of  matrimonj  upon  the  ground  of  oru^  and  bap» 
barous  treatment  of  the  wife  bj  her  husband.  Appelleo  at* 
leged  in  his  complaint  that  it  was  absolutely  necessary  for  the- 
wife's  protection  and  safety  that  she  should  have  legal  adTice. 
The  contemplated  suit  for  divorce  was  compromised,  and  not 
instituted.  A  demurrer  to  the  complaint  was  overruled,  an# 
judgment  was  rendered  for  appellee,  from  which  the  appcflani 
prosecuted  this  appeal.     Was  the  appellant  liable? 

Under  our  statute,  the  allowance  of  alimony  and  suit 
money,  pending  a  suit  for  divorce,  is  in  the  sound  discretion 
of  the  court,  and  before  the  court  will  make  the  allowanoe, 
the  wife  must  show  meritt:  Mansfield's  Digest,  sec.  2668^ 
Hecht  ▼.  Heeht,  28  Ark.  93;  Ofmntt  v.  Cotmtt,  80  Ark.  78. 
There  is  no  other  provieion  in  onr  statute  in  reference  to  soit 
money  in  divorce  cases.  If  the  allowanoe  is  discretionary 
only  with  the  court  pendente  Kto,  can  it  be  said  that  the  wife 
has  absolute  right  to  counsel  fees  in  a  divorce  suit? 

In  2  Bishop  on  Marriage  and  Divorce,  sea  888,  it  is  said 
that  ^  the  English  doctrine  is,  that  a  legal  person  who,  in 
good  feith  and  on  probable  cause,  earries  on  or  defends  a 
wife's  divorce  suit  with  her  husband  can  recover  at  law  of  the 
latter  the  proper  compensation  for  his  service  and  expensea 
therein,  to  the  extent  to  which  he  does  not  obtain  it,  by  order 
of  the  court,  in  the  suit  itselt^ 
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Lord  CampbeU  heM^  im  Brman  t.  Adtfyd^  5  EL  A  &  S19^ 
827,  829,  that  m  wife  has  aattMuity  to  pledge  her  hiaeband'e 
credit  for  the  coate  of  a  divocee  aiiit,  where  there  are  reaeon* 
aUe  as  well  aa  wbeia  thane  are  abeoluts  grouodB  lor  inaiittt^ 
iog  the  BvdL  Under  each  circametancea  the  eoji  would  be 
necessary  and  fit  for  the  wife's  proteotioD,  and  ebe  would  be 
aatboriied  t»  employ  a  prootor,  and  her  husband  woukl  be  li- 
able far  his  feaa.  And  it  waa  said  in  that  case  by  Cronipton, 
J^  that  *'  where  there  is  resaonahle  apprehension  of  violence, 
a  divorce  may  be  the  most  effieotoai  protection,  and  it  may  be 
a  necessary,  within  the  rule  which  authorizes  a  wile  who  has 
left  her  hoaband  from  resaenaUe  apprehension  of  cruelty  to 
pledge  hia  credit  for  what  is  necessary  to  her." 

This  doctriae  was  ooo&rmed  in  the  court  of  oomroen  pleas, 
and  held  to  applyi  though  the  petition  for  divorce  waa  not 
proceeded  with,  and  counsel  omitted  to  pursae  the  practice 
of  the  court  for  obtaining  costs.  Erie,  C.  J.,  saying:  *'  No 
doubt  such  costs  come  under  the  desoriptioii  of  a  '  necessary.' 
The  wife  pledges  her  husband's  credit  at  the  beginning  of  the 
suit;  and  I  see  nothing  in  the  practice  of  the  divorce  court  to 
take  away  the  wife's  common-law  right":  Rice  v.  Shepherd^ 
12  Com.  &,  N.  &,  322. 

In  the  courts  in  this  oountry,  there  is  a  divennty  cf  Judicial 
determination  upon  this  question.  In  2  Bishop  on  Marriage 
and  Divorce,  sea  291,  it  is  said  that  "the  propositiQa  that 
neither  the  obtaining  of  a  divorce  nor  the  resisting  one  has 
aoy  relation  to  her  protection  as  wife,  k,  ea  applied  to  the 
marriage  dissolution,  not  altogether  without  reason.  And 
fliere  is  a  great  deal  of  American  authority  to  this,  namelyi 
that  the  wife's  legal  agent  cannot  recover  compensation  of  the 
husband  for  his  services  in  suits  for  divorce  from  the  bonds 
of  matrimony,  whether  she  is  plaintiff  or  defendant ":  Wing 
Hurlburiy  15  Vt.  607;  40  Am.  Dec.  695;  Dor$ey  v.  Ooodenow^ 
Wright,  120;  Shdton  v.  PendieUm,  18  Conn.  417;  Coffin  v. 
Dunham,  8  Cush.  404;  64  Am.  Dec  769;  MeCtdUmgh  v.  Rob- 
inson,  2  Ind.  630;  fPfUtams  v.  Monroe,  18  B.  Mon.  514;  John^ 
am  V.  WUiiatMf  8  O.  Greene,  97;  64  Am.  Dec.  491;  Dow  v. 
Eystetj  79  IIL  254;  Cooibs  v.  Newell,  40  Conn.  596;  Morrison  v. 
HoU,  42  N.  H.  478;  80  Am.  Dec.  120;  Ray  v.  Adden,  60  N.  H. 
82;  9  Am.  Rep.  175. 

We  cannot  well  understand  how  a  suit  for  divorce  could  be 
aecessary,  or  actually  afford  protection  to  the  wife  against 
personal  abuse  upon  the  part  of  the  husband.    A  proceeding 
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against  him  to  compel  him  to  keep  the  peace  might  be  neoes* 
sary,  and  might  have  the  desired  effect;  and  for  services  ren- 
dered for  the  wife  in  such  a  proceediQg  the  husband  would 
be  liable^  on  the  ground  that  the  wife  has  the  right  to  pledge 
her  husband's  credit  to  procure  services  which  are  necessary 
to  her  protection  and  safety. 

In  the  cases  of  Olenn  v.  HUl^  60  Oa.  94,  Sprayberry  ▼• 
Merk,  30  Ga.  81,  76  Am.  Dea  637,  Gossett  v.  Patten,  28  Kan. 
840,  and  some  others,  the  husband  was  held  liable  for  the 
wife's  counsel  fees  in  an  independent  action  at  law,  and,  in 
some  of  the  cases,  even  though  the  suit  for  divorce  was  dis- 
continued, or  not  brought  But  the  preponderance  of  author- 
ity in  the  American  states  is,  that  for  service  rendered  a  wife 
in  a  suit  for  divorce,  an  attorney  cannot  recover  in  an  action 
at  law  against  the  husband,  for  the  reason  that  prosecuting  or 
defending  a  suit  for  divorce  has  no  relation  to  her  protection 
as  wife. 

The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint The  judgment  is  reversed*  with  directions  to  sustain 
the  demurrer  to  the  complaint 

MABBIiaS    AHD    DiVOBOS  —  LlABTUTV  €9  HUSBAITD  fOB  WiVS'S  AtTOB- 

■bt's  Fbss  nr  Aonov  loa  Divorob.  —  A  hubuid  is  not  liable  mfe  oomniatt 
law  for  tb«  feat  of  hii  wife's  attorney  in  a  snit  bronght  by  her  for  divorast 
OlarhB  T.  Bwrhe,  66  Wis.  869;  66  Am.  Bep.  631,  and  note;  Ea^  w.  Addm,  60 
N.  H.  82;  9  Am.  Rep.  176;  Morrlmm  v.  ffoU,  42  K.  H.  478;  80  Am.  Dm 
120;  Johmm  V.  WiUkms,  S  O.  Greene,  97;  64  Am.  Dea  491,  and  aol^ 
BMerwim  v.  Mabem,  78  Iow%  467;  Blair  v.  Alotr,  74  Iow%  SlI.  fiee  alee 
extended  note  to  Ommb^ffham  v.  Irwin,  10  Am.  Dee.  463^  The  rale  appean 
to  be  different  in  California,  where  the  eonrt  may  gtaat  a  wife  reesiwiiliis 
attorney's  fseex  TVnMr  t.  TWiMr,  80  GaL  141|  BMuom  ▼•  BMuot^  79  (ML 
6U|  imii  ▼•  rAiMb  86  Qd.  SIS^  P^yiv  ▼.  Piyrv^  79  OhL  886. 
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Forbes  v.  Board  of  Health  of  Esoambia  Go. 

[37  Florida,  USl] 
RxpBAL  OF  Statutb  bt  Act  Which  RB-iiiAon  PBOvmom  of  Aov  R» 
FBALSD,  Effbct  OF.  —  When  m  repealing  aot  re-enacU  subttantially  tbt 
proTisions  of  tho  act  repealed,  the  latter  aot  ia  not  thareby  destroyed  or 
faitamiptod  in  ita  operation  Where,  therefore^  a  state  legislatora  pswes 
an  aet  repealing  a  statnte  providing  for  tha  appointment  of  eonnty 
boards  of  health,  and  oonstituting  them  oorporations,  bnt  by  another 
■aotioii  of  the  sama  act  enaots  snbstantially  the  prorisions  of  the  aot  ra- 
paaled,  tha  repealing  aot  most  be  oonstmed  as  an  amandment  of  the  aet 
repealed,  and  the  boards  created  under  the  latter  aot  are  eontionad  la 
esiatenoe  with  snoh  modifioationa  as  are  contained  in  the  formar  ael 

Acnoif  to  reooTer  damages.    The  opinion  Btatei  the  bioiB. 
John  C.  Avery^  for  the  motion  to  dismiss  the  appeaL 
R.  L.  Campbell  and  P.  W.  Whiie^  wnira. 

Mabrt,  J.  In  September,  1888,  appellant,  D.  8.  Forbes, 
master  of  the  British  bark  Tiber,  sned  the  board  of  health  of 
Bscambia  Coonty,  a  eorporation  existing  under  the  laws  of 
Florida,  for  two  thousand  dollars  damages  for  detaining  said 
bark  for  the  spaoe  of  twelve  days,  and  compelling  her  to  undergo 
and  pay  the  cost  of  fumigation,  and  the  discharge  of  her  bal- 
last, at  a  quarantine  station,  under  an  order  and  proclamation 
of  said  board  made  on  the  twenty-third  day  of  April,  1888. 

A  demurrer  to  the  declaration  was  sustained  by  the  court 
below  on  the  twenty-second  day  of  October,  1888,  with  leare 
for  complainant  below  to  amend  the  declaration.  On  the  rule 
day  in  November,  1888,  he  filed  an  amended  declaration,  to 
which  defendant  below  again  demurred.    The  demurrer  to 
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the  amended  declaration  was,  on  the  twelfth  day  of  Noyera- 
'ber,  1888,  sustained,  and  plaintiff  below  not  wishing  to 
further  amend,  it  was  ordered  and  adjudged  by  the  court  be* 
low  that  said  plaintiff  take  nothing  for  his  writ,  and  pay  the 
•costs  of  this  suit,  for  which  defendant  have  execution.  From 
this  decision  of  the  court  plaintiff,  on  the  fourteenth  day  of 
December,  1888,  in  open  court  entered  an  appeal  to  this  court, 
«nd  the  transcript  of  the  record  was  filed  here  on  tbe  eleventh 
■day  of  January^  1889. 

Counsel  for  appellee  filed  in  this  court  on  April  17,  1890, 
the  following  suggestion  and  motion:  **And  now  comes  John 
O.  Avery,  an  attorney  of  this  court,  and  attorney  of  record  for 
appellee,  and  suggests  to  the  court  the  dissolution  of  appellee 
as  a  corporation  by  virtue  of  chapter  3859  of  the  laws  of 
Florida,  and  that  the  said  case  is  accordingly  abated,  and 
should  be  dismissed  by  order  of  court,  aftd  he  moves  the  court 
to  so  order.''  The  question  now  to  be  disposed  of  is,  Has  th« 
this  suit  abated  for  the  reason  stated  in  the  foregoing  sugges- 
tion? It  is  insisted  on  behalf  of  appellee  that  the  act  of  the 
legislature,  chapter  360S,  laws  of  Florida,  ap^Mroved  February 
16,  1885,  creating  eonnty  boards  of  health,  has  been  repealed 
by  the  ninth  section  of  the  act  of  the  legislature,  chapter  8859, 
laws  of  Florida,  approved  June  7, 1889,  and  that  the  corporate 
•existence  of  appellee  under  the  former  act  has  become  ex« 
tinguiahed.  The  record  shows  that  this  soit  has  been  insti- 
tuted and  was  pending  on  appeal  in  this  court  at  the  time  of 
the  passage  of  the  act  of  1889.  In  support  of  his  motion, 
counsel  for  appellee  cites  several  authorities  sustaining  the 
proposition  that  upon  a  dissolution  or  extinction  of  the  legal 
existence  of  a  corporation,  all  suits  pending  against  it  are 
thereby  abated,  the  same  as  the  death  of  a  natural  person 
pendeaU  lite  abates  suite  against  him.  Without  questioning 
the  correctness  of  this  propositioa,  we  proceed  to  inquiiB 
whether  or  not  the  effect  of  the  act  of  1889  was  to  abrogate 
the  law  of  1885  in  the  creation  of  oounty  boards  of  health. 
The  ninth  section  of  the  act  of  1889  provides,  in  reference  to 
the  act  of  1885,  that  ^an  act  entitled  an  act  to  provide  tor  the 
appointment  of  boards  of  health  for  the  several  counties  of  the 
state  of  Florida,  and  define  their  powers,  approved  February 
16,  1885,  be  and  the  same  is  hereby  repealed."  Along  with 
this  repealing  section,  however,  and  taking  effect  at  the  aame 
with  it,  the  legislature  re-enacted  substantially  the  provisions 
ef  the  act  of  1885  providing  for  the  creation  of  county  boards 
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of  health  mnd  oonsiitating  them  eorporationfl.  Tb«  firii  ieo- 
tioD  of  the  act  of  1885  provides  that  '*  the  governor  of  the  etate 
of  Florida  shall  appoint  for  every  county  in  this  state  a  board  of 
health,  consisting  of  five  discreet  persons,  not  less  than  two 
ef  whom  shall  be  physicians  of  skill  and  experience,  to  serve 
without  pay,  as  hereinafter  provided."  The  fifth  section  of 
this  act  provides  that  **  every  board  of  health  appointed  under 
the  provisions  of  this  act  shall  be  a  c<H'poration,  with  power  to 
sue  and  be  sued,  contract  and  be  contracted  with,  and  to  ac- 
quire and  dispose  of  at  pleasure  property,  both  real  and  per- 
sonal, and  to  do  every  other  act  necessary  to  the  proper  exercise 
of  such  powers."  The  first  section  of  the  act  of  1889,  chapter 
8859,  iHt>vides  that  '*  the  governor  of  this  state,  with  the  ad- 
vice and  consent  of  the  senate,  may,  as  socm  as  practicable 
after  the  passage  of  this  act,  appoint  for  every  county  in  this 
state  a  board  of  health,  consisting  ojf  three  discreet  persons, 
provided  that  members  of  county  boards  of  health  now  es- 
tablished may  serve  out  the  term  of  office  for  which  they 
were  appoioted."  The  eighth  section  of  this  act  provides  that 
**  every  board  of  health  existing  under  the  provisions  of  this 
act  shall  be  a  corporation,  with  power  to  sue  and  eootraet,  and 
to  acquire  and  dispose  of  property,  both  real  and  personal,  and 
do  every  other  act  necessary  to  the  proper  discbarge  of  its 
functions  as  a  board  of  health."  It  is  a  well-settled  rule  that 
wheu  a  repealing  act  re-enacts  substantially  the  provisions  of 
the  act  repealed,  the  latter  is  construed  not  to  be  thereby 
destroyed  or  interrupted  in  Its  operation.  Bndlich  on  the  In- 
terpretation of  Statutes,  sec.  490,  states  the  rule  as  follows: 
^  It  seems,  indeed,  to  be  the  general  understanding,  that  the 
rs-enactment  of  an  earlier  statute  is  a  continuance,  not  a  re- 
peal, of  the  latter,  even  though  the  latter  act  expressly  repeals 
the  earlier."  This  author  further  says>  in  the  same  section: 
**  But  even  a  repealing  act  le-enaotiug  the  proviflions  of  the  re- 
pealed statute,  in  the  same  words,  is  construed  to  continue 
them  in  force  without  intermission,  the  repealing  and  re-en- 
aetiiig  provinoDS  taking  efifect  at  the  same  time.'*  To  repeal 
a  law,  and  at  the  same  time  rs-enact  it,  does  not  destroy  it,  or 
break  its  continuity.  This  rule  of  construction  is  sustained  by 
wuuerous  authorities:  Wright  t.  OakUy,  5  Met  400;  Middle- 
iem  w.  New  Jmey  Wui  Um  R.  R.  Co.,  26  N.J.  Eq.  269;  UnUed 
Aftms  Be%.  Amf%  t«  BenMmdl^  180  Mass.  825;  FMerUm  v. 
J^mn^  3  Wis.  667;  Laude  v.  Chicago  eU.  Wy  Co.,  88  Wis.  640; 
SchefteU  ▼.  Tabert,  46  Wis.  439;  Sieamihip  Co.  y.  Joliffe,  2 
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Wall.  450;  Lisbon  v.  Clari,  18  N.  H.  234.  This  rule  of  con- 
Btruction  has  also  been  applied  to  criminal  statutes,  and  where 
the  statute  repealed  is  re-enacted  in  substantial  terms  by  an 
act  which  takes  effect  at  the  same  time  as  the  repealing  act, 
it  is  continued  in  uninterrupted  operation,  and  judgment  may  be 
rendered  upon  a  conviction  under  it,  though  the  offense  was 
committed  and  prosecution  commenced  before  the  repeal: 
State  V.  Oumber,  37  Wis.  298;  State  v.  Wuh,  15  Neb.  448.  An 
examination  of  tliese  two  statutes,  chapters  3603  and  3859, 
satisfies  us  that  the  legislature  did  not  intend  by  the  latter  to 
abolish  county  boards  of  health  created  and  existing  under 
the  former.  At  the  time  of  the  passage  of  the  act  of  1885,  the 
constitutional  provision  requiring  the  legislature  to  establish  a 
state  board  of  health,  and  also  county  boards  of  health,  con- 
tained in  article  15  of  the  constitution  of  1885,  had  not  been 
adopted,  and  we  think  the  object  of  the  legislature  in  passing 
the  act  of  1889  was,  not  to  extinguish  the  existing  county 
boards,  but  to  so  modify  the  law  as  to  adjust  them  to  the  workings 
of  a  state  board  of  health.  Not  only  did  the  legislature  manifest 
its  intention  not  to  abolish  the  county  boards  of  health  created 
under  the  act  of  1885  by  re-enacting  substantially  the  provis- 
ions of  this  act,  but  other  evidences  of  such  intention  are 
apparent  in  the  act  of  1889.  The  language  of  the  first  section 
of  this  act  plainly  recognizes  the  existence  and  continuance  of 
such  boards.  After  enacting  that  the  governor  may,  with  the 
advice  and  consent  of  the  senate,  appoint  a  board  of  health  to 
consist  of  three  members,  it  provides  **that  members  of  county 
boards  of  health  now  established  may  serve  out  the  term  of 
ofiSce  for  which  they  were  appointed."  Under  the  act  of  1885, 
five  members  constituted  the  board,  and  under  the  act  of  1889, 
three  members  were  to  be  appointed.  If  the  act  of  1889  re- 
pealed the  act  of  1885,  and  abolished  county  boards  of  health 
existing  at  the  date  of  the  repeal,  it  is  difficult  to  perceive 
how  the  members  of  the  boards  so  abolished  could  serve  out 
their  terms. 

The  conclusion  to  which  we  have  arrived  after  an  examina- 
tion of  these  two  statutes  is,  that  the  act  of  1889  must  be  con- 
strued as  an  amendment  of  the  act  of  1885  in  creating  county 
boards  of  health,  and  that  the  boards  created  under  the  latter 
act  were  continued  in  existence  with  such  modifications  as  are 
contained  in  the  former  act  This  being  the  case,  it  follows 
that  the  motion  made  by  counsel  for  appellee  most  be  over- 
ruled, and  it  so  ordered. 
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SvATum — Rkpbau  —  *' Whea  ttatates  mn  repealed  by  aoto  which  mib- 
•taatially  retain  the  provisioiis  of  the  old  lawt,  the  Utter  are  not  held  to  have 
been  deatroyed  in  their  binding  effect ":  Bcmeoek  ▼•  Dutriti  Township,  78 
Iowa»  550.  A  atatute  amendatory  of  a  ttatnte  neing  tabetantially  the  Ian* 
piage  employed  in  the  latter  doea  not  deprive  the  atate  of  the  right  to  proee* 
ento  an  offense  committed  'under  the  latter  act:  Sage  ▼.  8taU^  127  Ind.  15. 
Uanally  a  reTision  of  a  statnte  simply  iterates  the  former  expression  of  the 
intent  of  the  leipslatare:  Cummimgs  ▼.  BvereU,  82  Me.  280.  See  note  to  Frier^ 
«o«  ▼.  Harr%M^  94  Am.  Dea  220^  where  the  effect  of  the  re-enactment  of  re- 
pealed atatntea  is  discussed. 
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[27  PLOBin^  196w] 
Hi  Wit  OOBPITS  DOSS  HOT  Lll  TO  CORBBCT  AnT  IbBBOVLABRT  OF  PROOB- 

DVKS  where  there  is  Jnrisdiotion.  This  writ  is  not  the  proper  remedy 
for  relief  against  defectiTe  indictments  for  acts  which  are  offenses  under 
eriminal  laws,  although  it  may  be  a  remedy  where  an  indictment  charges 
as  a  criminal  offense  an  act  which  was  not  made  so  by  the  law  obtaining 
at  the  time  the  act  was  done.  It  cannot  be  used  as  a  substitute  for  a 
demurrer,  a  motion  to  quash,  a  writ  of  error,  or  an  appeal,  or  eerUorari, 

liiTlMT,  iMDICnUNT  lOB,  SOTFIOIBNOT  OF,  GANliOT  BB  iNQtHBU)  OTTO  CM 

Habbab  Cobfus  WHBJff.  —  Under  a  statute  which  punishes  the  crime 
of  laroeny  of  any  money,  goods,  or  chattels,  or  bank  notes,  the  snffi- 
eiency  of  an  indictment  which  charges  the  larceny  of  divers  bills  com* 
monly  known  and  denominated  as  national  enrreney,  giving  their 
denomination  and  value,  cannot  be  inquired  into  on  kabea»  earptu, 
LaaoBiiT,  Orbbhbaoks  ajtd  Katiobal  Bank  Bills  Subjbot  of.  —  Both 
greenbacks  and  national  bank  biUs  are  the  subject  of  larceny  in  Florida; 

Habsab  ooBPua    The  opinion  states  the  (acts. 

John  8.  Beard  and  F.  T.  MyerSf  for  the  petitioner. 

Ths  AUomej^Cfensralf  for  the  state. 

Rankt,  C.  J.  The  return  to  the  writ  of  habea$  e&rpu$  shows 
that  the  petitioner  is  held  by  the  sheriff  of  Leon  County  to 
answer  mn  indictment  found  bj  the  grand  jury  at  the  late 
spring  term  ci  the  oircuit  court  of  that  county,  charging  that 
the  petitioner,  on  the  twenty-seventh  day  of  March  of  the  pres- 
ent year,  in  that  county,  **did  feloniously  steal,  take,  and 
carry  away  divers  bills,  commonly  known  and  denominated 
national  currency  of  the  United  States  of  America,  of  divers 
denominations,  to  wit:  one  bill  of  the  denomination  of  twenty 
dollars,  of  the  value  of  twenty  dollars;  two  bills  each  of  the 
denomination  of  ten  dollars,  each  of  the  value  of  ten  dollars; 
one  bill  of  the  denomination  of  five  dollars,  of  the  value  of  five 
dollars;  a  more  particular  description  of  which  said  bills  is  to 
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the  jvraPTt  vsknewB,  and  which  said  bilk  eircolated  aad 
passed  in  the  said  state  of  Florida  as  morraj,  and  which  were 
then  and  there  the  property  of  one  John  Q.  Collins/* 

The  statute  under  which  this  indictment  is  claimed  to  be 
fcund  is  seetioa  17,  page  360,  McCleil&n'B  Digest^  which  pro- 
vides that  ^  whi9e"ror  cmmD'itB  the  crime  of  krceny  by  8teaii«g 
the  property  of  another,  any  money,  goods,  or  chattels,  or  any 
bank  note,  bond,  promissory  note,  bill  of  excliange,  or  other 
bill,  order,  or  certificate,  or  any  book  of  account  for  or  concern- 
ing money  or  goods  due,  or  to  become  due,  or  to  be  delivered, 
or  any  deed  of  writing  containing  a  conveyance  of  land,  or 
any  other  valuable  coartraot  hi  fovot,  or  any  writ,  process,  or 
public  record,"  shall  be  puiiished,  if  the  value  of  the  property 
itoien  cveceds  the  vakn  of  one  hundred  dollars,  by  imprison- 
ment in  the  state  penitentiary,  or  by  fine  and  imprisonment 
in  the  county  jail,  or  if  it  does  not  exceed  such  value,  by 
inxprisoniDent  in  the  state  penitentiary  or  county  jail,  or  by 
fine;  the  aeetLon  specifying  the  mazimum  punishmeot  of 
either  kind. 

The  ground  upon  which  the  petitioner  elains  a  discharge 
ia,  that  the  indictment  does  no  allege  **  any  sufficient  offense" 
laiftder  the  laws  of  this  state,  and  it  is  argued  that  it  "  charges 
no  offemfw." 

A  primary  question  involved  in  this  ease  is  that  of  the 
fiinction  of  the  writ  of  haheca  corpus  where  the  petitioner  is 
held  to  answer  an  indictment,  which  is  the  status  of  this 
prisoner. 

In  In  rs  Corryellj  22  Cal.  179,  the  petitioner  was  under 
indictment  for  altering  '^a  certain  record  of  and  belonging 
to  the  office  of  the  secretary  of  state  of  the  said  state,  the  same 
beiiig  an  engrossed  copy  of  a  bill  which  was  introduced  into 
the  senate  of  the  state"  at  ita  session  in  1861,  doscribing  the 
same,  and  alleging  it  to  be  ''by  law  a  record  of  and  belonging 
to  the  office  of  said  secwtary  of  state,"  and  specifying  the 
aliteraiion.  The  statute  of  California  upon  which  it  wmb 
aAtemp<ed  to  found  the  indictment  punished  the  alteration  of 
any  minute,  decumeiit,  book,  or  other  proceeding  whatever  of 
or  belonging  to  any  public  office  in  the  state.  There  was, 
however,  at  the  time  of  the  alleged  alteration,  as  decided  by 
the  court,  no  law  requiring  engrossed  hills  to  be  transferred  to 
the  office  ef  the  secretary  of  state  or  kept  there,  and  it  was 
eonsequently  held  that  the  petitioner  was  not  charged'  with 
any  offense  known  to  the  criminal  laws  of  the  state,  and  there- 
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tkat  tfa«  ooart  bs^  no  jtmadfeiicn,  as  its  jurisdiction  or 
poweF  extended  only  to  socfa  matters  as  tlie  law  declared  to 
im  erimiDal,  and  that  the  petitioner  must  for  this  reason  be 
discbarf^,  the  function  of  the  writ  being  to  grant  relief  where 
the  detention  is  wHbout  jurisdiction,  or  in  other  words,  illegal. 
In  Bx  jNirM  Kearny^  55  Cal.  212,  the  same  doctrine  is,  in  effect, 
approved,  though  tfrere  had  been  a  conyiction  in  that  case  by 
aa  inferior  court  of  limited  jurisdiction,  and  the  further  fea- 
ture of  the  legal  necessity  that  its  records  should  afSrmatively 
show  jurisdiction  entered  into  the  decision.  A  municipal 
oreKnance  provided  that  ^' no  person  should  address  to  another, 
or  utter  in  the  presence  of  another,  any  words  having  a  tend- 
ency to  create  a  breach  of  the  peace,"  and  it  was  held  that 
the  ordinance  meant  that  the  words  must  be  uttered  in  the 
presence  of  the  person  whom  they  intend  to  provoke  to  such 
breach,  and  the  complaint  failing  to  aver  that  the  words 
alleged  to  have  been  uttered  were  addressed  to,  or  uttered  in 
the  presence  of,  the  person  of  whom  they  were  spoken,  the 
prisoner  should  be  discharged,  as  it  aflSrmatively  appeared 
from  the  record  that  he  had  been  convicted  of  an  act  which 
under  the  then  existing  law  was  not  a  criminal  offense.  In  In 
re  Buellj  8  Dill.  116,  the  petitioner  was  arrested  in  Missouri,  and 
proceedings  were  taken  under  the  act  of  Congress  for  remand- 
ing him  to  the  District  of  Columbia  for  trial  under  an  indict- 
ment found  there  charging  him  with  libel,  and  he  obtained  a 
writ  of  habeas  corpus,  and  was  ordered  to  be  discharged  on  the 
ground  that  the  indictment  failed  to  allege  a  publication  of 
the  libel  in  that  district,  but  made  only  such  an  allegation  as 
could  be  held  to  have  intended  a  publication  in  Michigan, 
and  consequently  not  an  offense  against  the  laws  of  the  United 
States  governing  the  District  of  Columbia.  It  is  said  in  the 
opinion,  by  Judge  Dillon,  that  mere  technical  defects  in  an 
indictment  should  not  be  regarded,  but  a  district  judge  who 
should  order  the  removal  of  a  prisoner  when  the  only  probable 
cause  relied  on  or  shown  was  an  indictment,  and  that  indict- 
ment fiiiled  to  show  any  offense  against  the  laws  of  the  United 
States,  or  showed  an  offense  not  committed  or  triable  in  the 
district  to  which  the  removal  is  sought,  would  misconceive 
his  duty  and  fail  to  protect  the  liberty  of  the  citizen. 

It  is  unnecessary  to  say  more  of  these  cases  than  that  they 
are  founded  upon  the  theory  that  an  indictment  alleging  as  a 
criminal  offense  that  which  is  not  made  so  by  the  law  obtain- 
ing at  the  time  the  act  was  done,  confers  no  jurisdiction  to 
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hear  and  to  determine,  and  that  a  detention  of  the  person 
under  such  circumstances  may  be  relieved  against  by  thia 
writ  as  one  without  jurisdiction;  that  if  there  is  no  law  punish- 
ing the  act,  there  can  be  no  jurisdiction  to  detain  or  try:  2 
Hale  P.  C.  144;  Bac.  Abr.,  tit  Habeas  Corpus,  B,  10. 

The  doctrine  upon  which  these  cases  must  rest  is  not  to  be 
confounded  with,  nor  should  the  decisions  based  upon  it  be 
permitted  to  invade  or  impair,  another  rule,  both  well  estab- 
lished and  essential  to  a  due  administration  of  criminal  law; 
which  rule  is,  that  this  writ  is  not  the  proper  remedy  for  relief 
against  defective  indictments  for  acts  which  are  offenses  under 
criminal  laws.  In  Ez  parte  Kearny,  55  Cal.  212,  it  is  said,  in 
recognition  of  this  distinction:  *'  This  is  not  the  case  of  a  com* 
phiint  inartificially  drawn  which  intimates  the  existence  of 
tlie  facts  necessary  to  the  constitution  of  the  offense,  or  even 
of  an  attempted  statement  insufficient,  but  indicating  a  pur- 
pose to  declare  on  the  essential  facts.  It  is  a  total  failure  to 
allege  any  cause  of  action,  and  however  objectionable  the  con- 
duct imputed  to  the  petitioner,  he  is  no  more,  in  the  eye  of  the 
law,  charged  by  the  complaint  with  any  crime  than  if  the 
paper  had  ascribed  to  him  the  most  innocent  of  deeds.'' 

Though,  under  the  above  authorities,  the  inquiry  upon  AoAeos 
corpus  may  extend  to  the  question  whether  the  indictment 
charges  any  offense  known  to  the  law,  as  this  goes  to  the 
jurisdiction,  and  if  it  be  found  that  it  does  not  charge  any, 
the  prisoner  may  be  discharged  as  imprisoned  without  color 
of  law:  Ex  parte  Prime,  1  Barb.  340;  the  purpose  of  the  writ 
is  not  to  correct  any  irregularity  of  procedure  where  there  is 
jurisdiction.  In  Ex  parte  Kowahky,  78  Cal.  120,  it  is  said 
that  where  an  indictment  has  been  found  which,  although  8ub« 
ject  to  attack  and  overthrow  Upon  demurrer,  contains  enough 
to  show  that  an  offense  has  been  committed  of  which  the  court 
has  jurisdiction,  the  partv  charged  cannot  be  discharged  on 
writ  of  habeas  corpus,  but  will  be  remitted  to  the  court  in 
which  the  indictment  is  pending  for  such  proceedings  as  the 
law  may  warrant  by  way  of  defense,  and  it  was  held  that  the 
defects,  if  any,  in  the  indictment  under  which  the  petitioner 
was  held  were  of  such  a  character  that  they  oould  only  be 
reached  in  the  court  where  it  was  pending,  and  by  appeal 
therefrom.  See  also  Ex  parte  Whitaker,  43  Ala.  323;  Parker 
V.  State,  5  Tex.  App.  579;  Ex  parte  Harris,  47  Mo.  164;  Eman" 
uel  V.  State,  36  Miss.  627;  Davis's  Case,  122  Mass.  324;  Church 
on  Habeas  Corpus,  sees.  246,  251.  The  writ  cannot  be  used  as 
a  substitute  for  a  demurrer,  a  motion  to  quash,  a  writ  of  Arr'^, 
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or  an  appeal,  or  certiorari:  Ex  parte  SfcCullough^  35  Cnl.  97; 
Ex  parte  Grantee,  51  Cnl.  375;  O'Malia  v.  Wentworih,  65  Me. 
129;  Ex  parte  Boland,  11  Tex.  App.  159;  Meljaughlin  v.  Etchu 
son,  127  Iiid.  474;  22  Am.  St.  Rep.  658;  Ex  parU  Bowen,  25 
Fla.  214. 

If  the  indictment  before  us  is  one  charging  an  act  to  be  a 
criminal  oflense  which  is  in  law  not  so,  the  authorities  first 
cited  would  justify  us,  if  they  are  to  be  regarded  as  correctly 
announcing  the  law,  in  discharging  the  prisoner.  It  is  clear, 
however,  that  nothing  of  the  kind  can  be  affirmed  in  this  in- 
dictment. The  statute  punishes  the  crime  of  larceny  of  any 
money,  goods,  or  chattels,  or  bank  notes.  The  indictment 
charges  the  larceny  of  divers  bills,  commonly  known  and 
denominated  as  national  currency,  giving  their  denomination 
and  value.  Of  course,  the  indictment  is  not  for  the  larceny  of 
coin;  yet,  admitting  for  the  purposes  of  this  case  that  the 
national  bank  bills,  which  are  a  kind  or  part  of  the  national 
currency,  are  not  legal  tender,  and  that  the  term  ''  money " 
includes  only  that  which  is  a  legal  tender  (see  15  Am.  ft 
Eng.  Ency.  of  Law,  tit.  Money),  still  the  larceny  of  such  bank 
bills  is  an  offense  under  the  bank-note  provision  of  this  stat- 
ute, and  the  larceny  of  greenbacks  or  United  States  treasury 
notes,  which  are  a  legal  tender  {JuUliard  t.  Oreenman^  110 
U.  8.  421,  and  cases  cited),  is  an  offense  under  its  ^* money '* 
provision.  Whether  the  indictment  sufficiently  charges  the 
larceny  of  either  greenbacks  or  national  bank  bills,  so  as  to 
stand  the  test  of  a  demurrer  or  motion  to  quash,  is  a  question 
with  which  we  have  nothing  to  do  in  this  proceeding,  and  have 
not  given  our  attention,  but  it  is  certainly  indisputable  that 
the  language  of  the  indictment  is  broad  enough  to  cover  and 
does  include  both  greenbacks  and  national  bank  bills,  and 
that  both  are  the  subject  of  larceny  in  this  state. 

There  is  nothing  in  the  case  of  Lefttritch  ▼.  C(minumvfealthj 
20  Grati.  716,  inconsistent  with  the  above  conclusions.  It  was 
not  a  Jiabeae  corpus  proceeding,  but  a  writ  of  error.  The  de- 
scription of  what  was  alleged  to  have  been  obtained  by  false 
pretense  —  the  statute  making  this  offense  larceny  —  was  *'  the 
sum  of  ninety  dollars  in  United  States  currency,"  giving  its 
value  ai|d  stating  whose  property  it  was.  The  indictment  was 
demuned  to  as  not  containing  a  sufficient  description  of  the 
property  so  obtained  or  stolen,  the  words  *'  United  States  cur* 
rency  "  being  merely  nomen  generalissimum.  The  court  held 
(A.  D.  1870)  that  United  States  ourrency  might  be  gold  or 
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Bilver,  or  treflsury  notes,  or  bank  notes:  See  HamilUm  w.  State^ 
60  Ind.  193;  28  Am.  Rep.  653  (A.  D.  1877);  and  that  either  oC 
these  subjects  would  be  consistent  with  the  indictment,  and 
that  the  indictment  should  show  what  kind  of  onrrency  waa 
obtained,  and  that  it  was  too  vague. 

We  have  not  felt  it  to  be  our  duty  to  trace  the  legislation  of 
Congress  authorizing  the  issue  of  silver  and  gold  oertificateSy 
and  define  their  9taiu$  under  the  above  statute  of  this  state. 

The  prisoner  should  be  remanded,  and  it  will  be  so  ordered. 

Habsas  Corpus  will  not  lis  to  Qorr«ot  erron  of  trial  courts  and  oaooot  hm 
•nbstitutod  for  appeals  aad  writs  of  error:  iSe  parte  MUdieli,  104  Ma  121 ;  24 
Am.  St.  Rep.  324,  and  note;  extended  note  to  Commontofri/M  ▼.  Leeky,  26  Aia. 
Dec.  40;  /n  rt  Thompatm,  S  Mont.  3S1;  In  f  Rqfir^,  1  Wash.  3S2;  /«  rm 
Bkm,  60  GbiM.  372. 

U ABBAS  Comras^  iMvujruMnir,  --*Th6  anffieienoy  of  a  oompIaiBt  or  indioU 
meot  eannot,  in  general,  be  inquired  into  on  habeoi  eorpma:  Ex  parte  McNiUig^ 
77  Gal  164;  11  Am.  St.  Rep.  257.  See  extended  note  to  CommoawealtA  r, 
Lecky,  26  Am.  Deo.  47,  48. 

Larcbnt  — Bank  Bills  as  tob  Subjbct  ov:  See  note  to  StaU  ▼.  ffcme§, 
S7  Am.  Dee.  27«|  OomrnonweaUk  v.  iUmd,  7  Mst  476;  41  Am.  Deo.  466. 


Armstrong  v.  Statb. 

[27  FLoaio^aoa] 

IvBANrrr  as  Dbfbksb  in  Criminal  Cabb  —  Aoousbd  kov  Rbquirbd  t» 
Pbovb,  bbyond  Rbasonablb  Doubt.  — In  criminal  oaeea,  where  the  plea, 
of  insanity  i«  set  np  as  a  defense,  and  evidenoe  is  introdnoed  which  tendo 
to  rebnt  the  presumption  of  sanity  on  the  part  of  the  aoonsadt  if  Iko 
Jury,  after  oonsideriag  all  the  eridenoe,  entertain  a  reasonable  doabt  aa 
to  his  sanity,  it  is  their  duty  to  acquit  him.  It  is  therefore  error  for 
the  trial  judge,  in  such  a  case,  to  charge  that  "  when  insanity  is  set  n|^ 
as  a  defense  in  a  criminal  case,  it  must  be  established  to  the  satisfaction 
of  the  jury  by  a  preponderance  of  the  OTldence,  and  a  reasonable  doabt 
of  the  defendanti  maitj  raised  by  all  tho  tridaaoe  does  aot  jvstify  an 
acfnittaL" 

Ikdiotmemt  fer  nmrder.    The  apinion  Atatei  the  facta. 

Frank  W.  Pope,  for  the  plaintiff  in  error. 

Ths  AUom$y*QeH$ral^  for  the  defendant  in  error. 

Mabrt,  J.  The  plaintiff  in  error,  Robert  Armstrong,  was  in- 
dicted in  the  DuTal  circuit  court  on  the  eighth  day  of  Maj,  A.  D. 
1890,  for  the  murder  of  Carieton  Lowe.  After  arraignment 
under  this  indictment,  and  a  plea  of  not  guilty,  the  plaintiff 
in  error  was,  at  a  term  of  the  circuit  court  of  DuTal  County^ 
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Florida,  and  on  tbe  fourteenth  day  of  May,  A.  D.  1890,  con- 
victed of  murder  in  tbe  firet  degree,  and  the  sentence  of  death 
was  passed  upon  him.  From  the  final  judgment  of  the  court 
imposing  the  death  penalty,  Robert  Armstrong,  defendant 
l)elow,  and  plaintiff  in  error  here,  prosecutes  a  writ  of  error  to- 
this  court. 

The  record  reveals  the  fact  that  Carleton  Lowe  was,  on  the> 
twenty-sixth  day  of  February,  1890,  about  the  hour  of  nine 
o'clock,  p.  M.,  in  the  city  of  JackeonTille,  Duval  County,  Plor* 
ida,  shot  and  instantly  killed  by  the  accused,  Robert  Arm- 
strong.    On  the  trial,  testimony  was  introduced  which  tended 
to  show  that  Armstrong  was  insane  at  the  time  Carleton  Lowe 
WHS  killed.     On  the  subject  of  insanity,  the  trial  judge  charged 
the  jury  as  follows:  ^  When  insanity  is  set  up  as  a  defense  in 
a  criminal  case,  it  must  be  established  to  the  satisfaction  of 
tliC  jury  by  a  preponderance  of  the  evidence,  and  a  reasonable 
doubt  of  the  defendant's  sanity  raised  by  all   the  evidence 
does  not  justify  an  acquittaL''    Again:  ^  When  insanity  is  set 
op  as  a  defense  in  a  criminal  case,  it  must  be  proved  by  a  pre- 
poiideranoB  of  evidence;  a  reasonable  doubt  on  your  part  as  to- 
tbe  sanity  of  the  defendant  is  not  sufficient;  to  be  acquitted 
under  the  plea  of  insanity,  the  defendant  must  prove  his  sanity 
by  a  preponderance  of  evidence."    The  court  gave  to  the  jury 
other  instructions  on  the  subject  of  insanity,  but  the  sufficiency 
of  evidence  required  to  sustain  a  plea  of  insanity  presented  in 
the  foregoing  charges  was  not  modified  by  the  court  in  any 
other  instructions  given.    The  view  of  the  law  presented  by 
the  trial  jadge  on  the  subject  of  insanity  was,  that  under  a 
plea  of  insanity  the  defendant  must  prove  it  by  a  preponder-> 
ance  of  evidence,  and  is  not  entitled  to  the  benefit  of  a  reason-^ 
able  doubt  as  to  his  insanity  arising  from  all  the  evidence 
introduced  on  the  triaL    This  court  has  recently,  in  tbe  case 
of  Hodge  ▼.  Stale,  26  Fla.  11,  decided  in  June,  1890,  an- 
nounced tbe  rule  on  this  subject  in  force  in  this  state.    The 
decision  in  the  Hodge  case,  it  may  be  stated,  had  not  been 
promulgated  when  the  plaintiff  in  error  was  tried.    In  this 
case  it  is  said  by  Judge  Mitchell^  in  delivering  the  opinion  of 
the  court,  that  **  the  rule  of  evidence  contended  for  in  behalf 
of  the  accused  is,  that  when  the  defense  of  insanity  is  relied 
upon,  and  evidence  is  introduced  which  tends  to  overthrow  the 
presumption  of  sanity,  if  upon  the  whole  evidence  the  jury  en- 
tertain a  reasonable  doubt  of  his  sanity,  they  must  acquit, 
regardless  of  whether  it  be  adduced  by  the  prosecution  or  the 
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defendant,  and  that  the  accused  is  not  required  to  establish 
his  insanity  beyond  a  reasonable  doubt;  and  in  this  we  think 
they  are  correct,  and  that  the  charge  of  the  trial  judge,  that 
the  accused  was  required  to  prove  his  insanity  beyond  a  rea- 
sonable doubt,  Was  erroneous."  The  more  huuiane  and 
advanced  rule  on  this  subject  is,  that  if  the  jury,  upon  a  con- 
sideration of  the  entire  evidence,  have  a  reasonable  doubt  as 
to  the  insanity  of  a  party  charged  with  crime  at  the  time  of 
committing  it,  it  is  their  duty  to  give  him  the  benefit  of  such 
doubt,  and  acquit;  but  the  jury  are  to  act  upon  a  reasonable 
doubt  of  sanity  in  such  cases,  and  are  not  to  acquit  upon  any 
fanciful  ground.  The  law  as  announced  in  the  charges  of  the 
judge  to  the  jury^in  the  case  before  us  is  directly  in  conflict  with 
that  declared  by  this  court  in  the  Hodge  case.  We  think  that 
case  is  based  upon  correct  principles  on  the  subject  of  insanity, 
and  it  controls  absolutely  the  disposition  of  the  present  case. 

In  criminal  cases,  where  the  plea  of  insanity  is  set  up  as  a 
defense,  and  evidence  is  introduced  which  tends  to  rebut  the 
presumption  of  sanity  on  the  part  of  the  accused,  and  the  jury 
entertain  a  reasonable  doubt,  after  considering  all  the  ovi* 
dence,  as  to  his  sanity,  it  is  their  duty  to  acquit  him. 

There  are  other  assignments  of  error  in  the  record,  but  we 
do  not  deem  it  necessary  to  pass  upon  them.  The  judgment 
in  this  cause  is  reversed  for  the  erroneous  charges  above  men- 
tioned given  to  the  jury  on  the  part  of  the  judge,  and  as  to  the 
other  errors  assigned  we  express  no  opinion. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  de- 
fendant ordered  to  remain  in  the  custody  of  the  law  to  await 
a  trial  de  novo.  ___^ 

iNBAKrrr  as  a  Dbvbnsb  iir  Crixtnal  Casbb— Dutt  ov  Aootokd  to 
Pbovb,  bbtond  a  Rbasonablb  Doubt.  —  A  reasonable  doubt  m  to  the  emn- 
ity  of  the  accused  at  the  time  the  offense  was  oommitted  entitles  him  to  an 
acquittal:  Plate  r.  State,  121  Ind.  433;  16  Am.  St.  Rep.  408,  and  note; 
People  T.  McOann,  16  N.  T.  68;  69  Am.  Dea  642,  and  note.  For  ao  ex- 
tended discnssion  of  this  subject,  see  Pareom  v.  State,  60  Am.  Rep.  212-225. 
Insanity  need  not  be  clearly  proved,  to  entitle  the  defendant  to  an  aoquittal: 
Qkbel  T.  State,  28  Tex.  App.  163.  A  reasonable  doubt  as  to  the  sanity  of  the 
aeonaed  doee  not  entitle  him  to  an  aoquittal:  Pwpk  t.  Bawdem,  90  CaL  196i 
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PiNDEB  V.    StATI. 

[27  Flobida,  870.] 

VoiA  Dirk,  BxAMnrATiON'  of  Jubob  utoh,  Scora  or. — Th«  examination 
of  jurors  upon  their  voir  dim  ia  not  to  be  confined  atriotly  to  the  qneo- 
tiooa  formulated  in  the  atatnte,  hat  shoald  be  varied  and  elaborated  aa 
the  circmnataaoea  anrrounding  the  juror  under  examination  in  relation 
to  the  caae  <m  trial  may  aeem  to  require,  so  aa  to  obtain  a  fair  and  im- 
poffiial  jury  whoee  minds  are  free  and  clear  from  all  interest,  bias,  or 
prejudice  Uiat  might  prevent  their  finding  a  just  and  true  verdict. 

Tmr  DnjK,  Propbb  QuxsnoN  to  Ask  Juror  upon  bis,  im  Trial  of 
Kkoboi  —  In  testing  a  juror  upon  his  voir  dire  as  to  his  competeney,  ete., 
te  serve  upon  the  trial  of  a  oolored  prisoner,  it  is  pertinent  and  proper 
to  aak  him,  "  Could  you  give  the  defendant^  who  is  a  negro,  as  fair  and 
impartial  a  trial  as  yon  oould  a  white  man,  and  give  him  the  same  ad- 
vantage and  protection  as  you  would  a  white  man,  upon  the  same  evi* 
daneet  "  and  it  is  error  for  the  trial  court  to  refuse  to  allow  such 
qoeation  to  be  propounded  to  the  juror. 

PBACnOK —  EXAMINATIOM  OF  JUROB  OH  YoiB  DiBl,  BT  WhOM  TO  BR  CON« 

vucnuK  —  Although  there  is  nothing  in  the  statute  to  prohibit  the  court 
from  exdnsively  conducting  the  examination  of  jurors  on  the  voir  dite, 
it  is  the  most  convenient  and  better  practice,  having  the  sanction  of  long 
and  almost  universal  usage,  to  allow  such  examinations  to  be  conducted 
hf  the  counsel  in  the  cauae,  the  court  judicially  supervising  and  direct- 
ing the  same,  and  taking  part  therein  either  to  supplement  or  to  rectify. 

MrBDBB  OB  Manslavohtbr,  Killihg  must  bb  UniiAwfot.  to  Ck>N8TrnrrB. 
—  To  constitute  the  crime  of  either  murder  or  manslaughter,  the  killing 
flraat  have  been  unlawful,—  that  is,  without  authority  of  law,  —  and  the 
trial  courts  in  its  instructions  to  the  jury,  in  defining  murder  and  man* 
aUagfaterin  the  different  degrees,  should  not  fail  to  give  to  the  defendant 
tiie  benefit  of  the  idea  that  the  killing  must  have  been  unlawful  or  with- 
ont  legal  excuse  or  justification. 

MasaLAvoBTKB  in  Fourth  Dbgbbi^  Omibbiov  to  Mbhtiov,  ib  Coabob 
Xbbokboub  whbh.  —  Where  a  conviction  for  manslaughter  in  the  fourth 
degree  might  have  been  warranted  by  the  evidence  in  a  cause,  it  is 
erroneous  for  the  court  to  omit  entirdy  any  mention,  in  its  charge  to 
t^  jury,  of  the  fourth  degree  of  manslaughter,  after  instructing  them 
tiiat  under  the  indictment  they  might  convict  the  defendant  of  either 
■mrder  in  the  first  or  second  degree,  or  of  manslaughter  in  the  second 
or  third  degree,  especially  if  it  omits  to  intimate  to  the  jury  that  they 
had  the  power  to  acquit  the  prisoner  if  the  evidence  warranted  an  ac- 
quittaL  Such  omissions  tend  to  mislead  the  jury  into  a  belief  that  they 
ahoold  not  do  otherwise  than  to  convict  of  murder  in  the  first  or  second 
degree^  or  of  manslaughter  in  the  second  or  third  degree,  and  that  they 
could  not  convict  of  manslaughter  in  the  fourth  degree. 

lumFIABLB  HOMIOIDB,  DUTT  OF  COUBT  TO  StATB  TO  JUBT  CIROUIC8TANOB8 

WmoH  Show  Killino  to  bb.  —  When  the  court  undertakes  to  instruct 
Mm  jury  as  to  the  several  degrees  of  homicide  and  the  facts  that  consti* 
tate  each  ae  defined  by  statute,  it  should  also  give  to  them  the  ciroum* 
staaoec  that  oonatitnte  the  exceptions  mentioned  in  the  statute  wherein 
the  killing  Is  declared  to  be  justifiable  or  excusable. 
HoMictDB  Jurtiftablb  nr  Sslf-drvrksb,  though  Slatbr*s  Fbab  not  Wbll 
FoviiDKik  —  To  make  a  homicide  excusable  on  the  ground  of  self -defenss^ 
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it  is  notneeeaaary  that  the  acoased  should  have  done  the  killing  under  th* 
well-gronuded  belief,  jaitified  by  fte  Mrranadiaga,  that  it  was  neoenary 
to  take  the  life  of  the  penoQ  sUia  ia  oidar  to  save  his  own  life  or  to  pr»* 
vent  great  bwlily  harm,  to  himself.  All  that  is  required  of  tha  slayer  im^ 
fa>  ahow  tha^  at  tha  time  of  the  killing,  he  wsa  sarrouadad  by  saoh  » 
oonditiou  of  affairs  aa  made  ik,  from  hia  stand-pointy  reasonable  for  a  oau« 
tious  and  prudent  man  to  believe  that  it  was  necessary  to  fire  tha  fatal 
shot  or  to  strike  the  fatal  blow  in  order  to  save  himself  from  death  or 
great  bodily  harm,  evon  though  it  msy  turn  out  afterwards  that  the 
surrounding  appearances  were  deceptive,  and  that  in  reali^  hia  life  or 
persoa  was  in  no  danger  at  the  time. 

DlXSNSB  THAT  KiLUNO   WAS  ACCIDBNTAL,  RiGUT  OF  AOOVIBD  VO  MaXX.  

Where  the  defense  that  the  killing  of  the  deceased  by  the  defendant 
wsa  uiiiiiteiitional,  aad  accidentally  brought  abont  by  the  excusable  or 
justifiable  defease  of  himself  against  impendiog  danger  from  a  third 
party,  is  deducible  from  the  evidence  in  the  cause,  it  ia  error  for  the 
court  to  instruct  the  jury  that  in  order  to  avail  himself  of  the  plea  of 
self-defense,  he  must  show  that  it  was  necessary  to  take  the  lila  of  the 
person  slain  ia  order  to  save  hie  life. 
Accidental  Klllikg  ot  By-standkr  by  Shot  Fikkd  at  Anothxs,  whks 
Excusable.  —  If  the  killing  of  the  party  intended  to  be  hit  would, 
under  all  the  circumstances,  have  been  excuaable  or  justifiable  upon  the 
theory  of  self-defense,  then  the  unintended  killing  of  a  by-stander  by  a 
random  shot  fired  in  the  proper  and  prudent  exercise  of  auch  self-de- 
fense is  also  excusable  or  justifiable.  And  if  the  killing  of  the  intended 
victim  would  have  been  reduced  by  the  eireumstancea  to  murder  in  tha 
aeoond  or  third  degree,  or  to  manslaughter  in  any  of  the  degrees,  then 
the  unintended  and  accidental  killing  of  the  by-etander  resulting  from 
any  act  designed  to  take  effect  upon  the  intended  victim  would  be  like- 
wise reduced  to  the  same  grade  of  offense  as  would  have  followed  the 
death  of  the  victim  intended  to  be  killed. 

Indictment  for  murder.    The  opinion  states  the  facts. 

8.  F.  FMey,  for  the  plarntifr  in  error. 

Tke  Atianuy-Chneraly  (or  the  delendant  ia  enror. 

Taylob,  J.  At  the  spring  terxn,  1890,  of  the  oircoit  court 
for  Clay  County,  Peier  Pinder,  tbe  plaintiff  in  error,  wae  in- 
dicted for  tbe  murder  of  one  Joseph  Tillman,  on  October  11, 
1889,  the  alleged  instrument  of  death  used  being  a  Win- 
Chester  rifle.  At  the  next  ensuing  fall  term  of  said  circuit 
court,  Pinder  was  tried,  eoovioied,  and  eentenced  to  death, 
and  from  such  conviction  and  sentence  the  cause  is  brought  to 
this  court  upon  writ  of  error.  It  appears  from  the  record  that 
when  the  jury  was  being  impaneled  who  tried  the  accuaed, 
and  when  the  jurors  were  being  tested  upon  the  9oir  dire  aa  to 
their  competency,  etc.,  the  prisoner's  counsel  propounded  to 
J.  F.  Geiger  and  to  other  jurors  the  following  question:  "  Could 
you  give  the  defendant,  who  is  a  negro,  as  £&ir  and  impartial 
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A  trial  as  joa  coaU  a  wUia  rnkMn^  and  give  him  tiie  aaise  ad* 
▼antaga  and  protootiaa  aa  you  would  a  white  maA,  xxfosk  the 
•aaae  e^wleafie?"  which  queation  the  ooort  below  refuaed  te 
allew  to  be  propoiuided  to  the  juicea  upon  their  eotr  dir$^  aad 
reCiieed  to  allew  oeiuaael  in  the  cause  te  piopouiid  aay  quae* 
tioiia  to  the  jaroca  upon  the  voir  dtre,  the  court  itself  insiatiiig 
Qpoa  prepoandkig  all  qaeetioDa  te  the  jurora  touehing  their 
awnytwiey^  aod  piopeiHidiag  onlj  auch  qaestiooa  to  them  aa 
a«e  in  expreaa  terma  fcovided  for  in  aectien  10^  page  446,  Mo- 
CJBllaa'a  Digeat  The  reAiaal  ef  the  eouri  below  to  allow  the 
queetioQ  quoted  above  to  be  prepeunded  to  the  jwora  upon 
the  woir  dire  is  aaaigped  aa  error,  and  will  be  eoDaidered  first. 
We  tittsk  the  court  erred  in  refusing  to  permit  this  question 
to  bo  ppopouttded  to  the  jurora  Though  the  question  ia  not 
in  express  tarma  provided  for  in  the  statate  above  died,  yet  it 
waa  a  pertiaent,  and  aa  we  think  proper,  qoestioQ  to  test  fully 
tha  existonce  of  biaa  or  prejudice  in  the  minda  of  the  jurors. 
It  sought  to  elicit  a  fact  that  was  of  the  tnoBt  Tital  import  to 
the  defendant,  and  a  £act|  too,  that,  if  existenti  was  locked  up 
entirelj  within  the  breaafea  of  the  juroors  to  whom  the  question 
waa  propounded,  a  knowledge  of  the  existonce  of  which  could 
oalj  be  aoqoired  by  intorrogating  the  jaror  himself.  The 
anawer  to  it  if  in  the  affirmative  could  have  worked  no  harm 
to  the  juror  er  to  any  one  else,  but  woald  haime  done  credit  to 
the  humanity  and  intoUigenoe  of  the  juror,  and  would  have 
aatia£aetorily  exhibited  to  the  court  and  to  the  defendant  his 
entire  oompetoney,  so  far  aa  the  element  of  bias  or  prejudice 
waa  inTolTed.  But  if  the  answer  to  it  from  the  jurors 
had  been  in  the  negative,  then  we  have  no  hesitoncy  in  say- 
ing that  it  woold  have  shown  them  to  be  wholly  unfit  and 
incompetent  to  sit  upon  the  trial  of  a  man  of  the  negro  race, 
wboee  right  to  a  trial  by  a  fair  and  impartial  jury  is  as  fully 
gaaranteed  to  him  under  our  conetitntion  and  laws  as  to  the 
whitest  man  in  Chriatondom.  And  auch  incompetency  asserts 
itoelf  with  superadded  force  in  anch  a  ease  as  this,  where  the 
life  or  death  of  the  defendant  was  the  issue  to  tip  the  acale  in 
the  jury's  hands  for  adjustment 

Tlie  examination  of  jurors  upon  their  eetr  dtrt  is  not  neces- 
aary  to  be  confined  strictly  to  the  questions  formulated  in  the 
said  section  10,  page  446,  McClellan's  Digest,  but  should  be  so 
"nDied  and  elaborated  as  the  ciroumstances  surrounding  the 
JOTor  under  examination  in  relation  to  the  case  on  trial  would 
seem  to  require,  in  order  to  obtoin  in  every  cause  a  fair  and 
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impartial  jury,  whose  minds  were  free  and  clear  of  all  such 
interest,  bias,  or  prejudice  aa  woald  seriously  tend  to  militate 
against  the  finding  of  such  a  verdict  as  the  very  right  aad 
justice  of  the  cause  would  in  every  case  demand.  The  pro- 
vision of  the  law  above  referred  to  does  not  so  expressly 
provide,  but  upon  the  voir  dire  it  is  the  universal  practice  to 
propound  to  jurors  questions  as  to  their  age,  whether  they  are 
regibcered  voters  or  not,  where  they  reside,  whether  there  ex- 
ists any  unusual  relations  of  friendship  between  them  and 
either  of  the  parties  litigant  in  the  cause;  and  we  think  this 
practice  correct  and  proper,  and,  as  we  think,  fully  sanctioned 
by  that  clause  of  the  section  of  the  statute  quoted,  which  pro- 
vides for  the  inquiry  in  general  as  to  whether  the  juror  ^  ie 
otherwise  incompetent'':  Stater.  Madoilj  12  Fla.  161;  Pierce 
V.  StaU,  18  N.  H.  636;  People  v.  Reyes,  6  Cal.  347;  People  y. 
Car  Soy,  67  CaL  102;  Peo^e  v.  Christie,  2  Park.  Cr.  679;  Jonee 
V.  State,  2  Blackf.  476;  LeeUr  v.  State^  2  Tex.  App.  432;  Milan 
y.  Statej  24  Ark.  346. 

While  section  10,  page  446,  McClellan's  Digest,  in  enumerat- 
ing the  grounds  of  challenges  to  jurors  for  cause,  uses  the  lan- 
guage, ^  The  court  shall,  on  the  motion  of  each  party  in  any 
suit,  examine  on  oath  any  person  who  is  called  as  a  juror  therein, 
to  know  whether  he  is  related  to  either  party,"  etc.,  yet  there  is 
nothing  in  the  statute  that  inhibits  the  conducting  of  the  ex- 
amination of  jurors  on  the  voir  dire  by  the  counsel  in  the 
cause  for  the  state,  and  for  the  defense,  or  that  necessarily 
imposes  upon  the  judge  himself  the  burden  of  the  conduct  of 
such  examination.  It  has  been  the  universal  practice  in  this 
state,  so  far  as  we  know,  for  such  examinations  to  be  conducted 
by  the  counsel  in  the  cause,  the  court,  of  course,  judicially 
supervising  and  directing  the  same,  and  taking  part  therein 
either  to  supplement  or  rectify.  And  we  think  this  is  the 
most  convenient  and  better  practice,  certainly  having  the 
sanction  of  long  and  almost  universal  usage.  Still,  there  is 
nothing  in  the  statute  to  prohibit  the  court  from  exclusively 
burdening  itself  with  the  entirety  of  such  examinations  if  it 
sees  proper  to  do  so. 

The  next  error  assigned  is,  that  the  charge  of  the  court  to 
the  jury  was  misleading  and  erroneous.  While  the  exception 
to  the  charges  of  the  court  does  not  specifically  point  out  any 
particular  part  or  portion  of  the  charges  that  are  relied  on  for 
error  by  the  defendant's  counsel,  and  might,  for  that  reason, 
be  declined  to  be  considered  by  this  court,  according  to  its 
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repeated  rulingg  in  other  causeBi  yet,  as  hnman  life  is  involvedy 
and  as  the  cause  will  have  to  go  back  for  another  trial,  we 
think  it  proper,  without  intending  to  change  or  modify  the 
former  precedents  of  the  court,  to  make  some  suggestions  in 
reference  to  the  instructions  of  the  court  below  to  the  jury  in 
this  cause.  And  to  a  proper  understanding  on  the  applicabil* 
ity  of  these  charges  to  the  evidence  adduced  in  the  cause,  we 
irill  give  the  evidence  in  full  as  disclosed  by  the  record,  as  it 
18  not  voluminous.  Ansel  Oillison,  for  the  state,  testified:  '*  I 
know  Peter  Pinder,  the  defendant,  by  sight;  I  knew  Joseph 
Tillman,  the  deceased,  by  sight;  I  saw  Tillman  die;  it  was  in 
Clay  County,  Florida,  on  the  11th  of  October,  1889.  There 
was  a  big  crowd,  dozens  of  them,  all  there  by  my  shanty,  play- 
ing on  a  chicken-coop,  gambling  and  standing  around.  The 
fdss  was  between  Pinder,  the  defendant,  and  Dozier  Paskell. 
Pinder  said,  'Give  me  my  fifty  cents';  Paskell  said,  'I'll  give 
yon  nothing;  I  won  it.'  Pinder  said, '  I  will  show  that  you 
will  give  it  to  me.'  Press  Coleman  was  there  with  a  pistol 
when  they  were  gambling.  Paskell  said  to  Press  Coleman, 
^Oive  me  my  aid,  — my  pistol ';  he  called  it  his  aid.  Then  Pin- 
der raised  up  on  his  feet,  saying  to  Paskell,  '  What  are  you 
gping  to  do  with  it? '  Then,  backing  off,  he  shot  in  the  crowd 
three  different  times.  Then  Pinder  started  to  run,  and  three 
men  shot  at  Pinder  where  he  was  running.  Pinder  had  a 
Winchester  rifle  lying  across  his  lap  when  he  was  playing, 
and  rose  up  with  it.  Don't  know  whether  Coleman  gave  Pas- 
kell the  pistol;  could  not  Fee  for  the  crowd.  Heard  Pinder 
ask  Paskell,  ^  What  are  you  going  to  do  with  it?'  This  was 
before  the  shooting,  and  Paskell  was  ten  or  fifteen  feet  away 
from  Pinder.  I  was  there  when  Tillman  was  examined  after 
he  was  dead.  Tillman  fell  over  a  log  near  my  shanty,  with 
the  ace  of  diamonds  in  his  hand;  he  was  shot  in  his  left  side; 
law  the  wound  in  Tillman's  side;  am  satisfied  that  it  was  a 
bullet-hole.  I  did  not  notice  them  before  the  row  commenced; 
don't  know  what  time  of  day;  it  was  in  the  forenoon  of  the 
day.  Don't  know  whether  Paskell  got  up  or  not,  or  whether 
he  took  the  pistol;  the  crowd  was  around  the  players,  and  I 
could  not  see;  neither  do  I  know,  and  cannot  say,  who  fell 
after  the  first  shot;  I  saw  a  man  tumble,  but  cannot  say  who 
it  was.  Don't  know  whether  it  was  Tillman  or  Paskell  who 
was  shot  first;  saw  Tillman  tumble  over  a  log  in  front  of  my 
ihanty  dooi:  Can't  say  what  space  of  time  between  the  two 
shots,  nor  how  soon  after  the  shots  the  men  felL    Three  men 
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«hot  at  Pinder  when  he  wm  ranning;  Finder  shot  back  when 
he  got  away  down  on  Uie  railroad.  Finder  abot  three  times 
when  he  backed  off.  Don't  kn<yw  who  waa  shot  first.  I  aaw 
the  shooting  through  the  crack  of  the  hotise*  The  defendant 
is  a  colored  person,  and  so  were  all  the  others." 

Allen  Franklin,  for  the  state,  testified:  **  I  know  Peter  Pin- 
der,  the  defendant;  I  knew  Tillman;  saw  him  dead;  saw  him 
alive  about  twei\^y  minutes  before  his  death;  saw  him  playing 
<$ards  with  Finder  and  a  big  crowd.  The  qnestiofi  aroae  be- 
tween Finder  and  Paekell  about  fifty  cents  over  the  game. 
Finder  asked  for  the  fifty  cents  from  Paskell;  Paskell  said,  'I 
will  give  yoo  nothing.'  Finder  had  bis  rifle  on  his  Up.  When 
Paskell  asked  for  his  pistol.  Finder  got  up  and  asked  once, 
tirice,  and  three  times,  *  What  are  you  going  to  do  with  it  ?^ 
backing  off  all  the  time.  Finder  then  shot,  and,  backing  back, 
Pinder  shot  three  times  into  the  crowd;  saw  Tillman  fall  where 
I  cook,  and  Paskell  fell  against  my  shanty;  saw  Tillman  fall 
dead.  Did  not  hear  Tillman  say  anything  to  Pinder,  nor 
Pinder  to  Tillman.  Tillman  had  no  weapons  on  him  at  the 
time  he  was  killed.  Pinder  was  the  only  man  that  shot  in 
the  crowd.  Finder  did  not  get  up  until  after  he  asked  Paskell 
what  he  was  going  to  do  with  the  pistol;  he  had  his  rifle  in 
his  hand  when  he  rose.  Paskell  had  already  said,  *  Press, 
give  me  my  "  thirty-eight," '  rising  at  the  same  time  be  asked 
for  tiie  pistoL  I  did  not  see  Paskell  get  the  pistoL  There  was 
a  big  crowd  around." 

With  this  testimony  the  state  rested  its  case.  The  defend- 
ant introduced  no  evidence.  The  court  then  charged  the  jury 
as  follows:  *'l.  The  prisoner  stands  indicted  for  murder  in 
the  first  degree.  In  order  to  find  the  defendant  guilty  as 
charged,  you  must  be  satisfied  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant,  Peter  Pinder,  killed 
Joseph  Tillman  in  the  county  of  Clay,  and  state  of  Florida, 
before  the  finding  of  this  indictment,  by  shooting  him  with  a 
Winchester  rifle,  and  thai  he  killed  said  Tillman  willfully, 
and  with  malice  aforethought,  from  a  ])remeditated  design  to 
effect  the  death  of  said  Tillman  or  some  human  being.  2.  If 
the  jury  should  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  had  a  premeditated  design  to  kill 
some  other  human  being,  and  in  the  effort  to  effect  such  pre* 
meditated  design,  he  killed  the  deceased,  he  would  be  as  guilty 
as  if  he  had  effected  his  purpose  and  killed  the  person  in« 
tended.    8.  To  constitute  excusable  homicide  by  reason  of 
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tiie  defendant  acting  in  Belf-defensei  it  is  neceMary  that  the 
defendant  should  have  perpetrated  the  act  under  the  well- 
grounded  belief,  justified  by  the  surroundingSi  that  it  was 
necessary  to  take  the  life  of  the  person  slain  in  order  to  save 
his  own  life,  or  to  prevent  great  bodily  harm  to  himself,  at  the 
time  he  fired  the  fatal  shot.  4.  The  premeditation  which  the 
law  requires  need  not  exist  any  particular  length  of  time;  it 
is  sufficient  if  you  are  satisfied  from  the  evidence,  beyond  a 
reasonable  doubt,  that  he  had  deliberated,  even  if  but  a  mo* 
ment,  before  acting,  and  that  his  action  was  the  result  of  such 
deliberation.  5.  Murder  in  the  second  degree  consists  in  the 
killing  of  a  human  being  by  any  act  imminently  dangerous  to 
others,  and  evincing  a  depraved  mind,  regardless  of  human 
life,  although  without  any  premeditated  design  to  efifect  the 
death  of  any  particular  individual.  6.  Manslaughter  in  the 
second  degree  consists  in  the  killing  of  a  human  being,  with- 
out design  to  effect  death,  in  the  heat  of  passion,  but  in  a 
cruel  and  unusual  manner,  unless  the  killing  be  under  such 
circumstances  as  to  constitute  excusable  or  justifiable  homi- 
cide. 7.  Manslaughter  in  the  third  degree  consists  in  the 
killing  of  another  in  the  heat  of  passion,  without  a  design  to 
effect  death,  by  a  dangerous  weapon,  in  any  case,  except  where 
such  killing  is  excusable  or  justifiable.  8.  Under  this  indict- 
ment the  jury  may  convict  the  defendant  either  of  murder  in 
the  first  degree,  murder  in  the  second  degree,  manslaughter  in 
the  second  degree,  or  manslaughter  in  the  third  degree,  accord- 
ing as  they  may  think  that  the  evidence  proves  the  commis- 
sion of  such  offense  beyond  a  reasonable  doubt.'' 

These  instructions,  in  defining  murder  in  the  different 
degrees,  and  manslaughter  in  the  different  degrees,  wholly  fail 
to  give  to  the  defendant  the  benefit  of  the  idea  that  the  killing 
must  have  been  ^  unlawful,"  —  that  is,  without  ''authority  of 
law,** —  in  order  to  constitute  the  crime  of  either  murder  or  man- 
slaughter: McClellan's  Digest,  p.  850,  sees.  1,  2  et  seq.  And 
again,  in  these  instructions,  the  statute  definition  of  murder  in 
the  first  and  second  degrees,  and  of  manslaughter  in  the  seo- 
<md  and  third  degrees,  is  given  (with  the  omission  above 
pointed  out),  but  there  is  a  total  absence  of  definition  of  man* 
slaughter  in  the  fourth  degree,  a  conviction  for  which  might 
lutve  been  warranted  by  the  evidence;  and  in  this  connection 
we  think  the  eighth  charge  confines  the  jury  to  too  narrow  a 
BmiL  In  this  charge  they  are  instrncted  that,  "  under  this 
bdictment,  they  may  convict  the  defendant  of  either  murder 
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in  the  first  or  second  degree,  or  of  manslaughter  in  the  second 
or  third  degree,"  omitting  entirely,  as  in  the  other  charges, 
any  mention  of  the  fourth  degree  of  manslaughter;  the  effect 
of  which  might  have  tended  to  mislead  the  jury  into  the  belief 
that,  under  the  law,  they  could  not  in  this  case  convict  of  the 
lesser  offense  of  manslaughter  in  the  fourth  degree.  Again,  in 
this  eighth  charge,  there  is  absent  any  intimation  to  the  jury 
that  they  had  the  power  to  acquit  the  prisoner,  if  the  evidence 
warranted  an  acquittal,  and  from  its  phraseology  might  have 
a  tendency  to  mislead  the  jury  into  a  belief  that  they  should 
not  do  otherwise  than  to  convict  of  murder  in  the  first  or 
second  degrees,  or  of  manslaughter  in  the  second  or  third  de- 
gree; and  for  this  latter  reason  we  think  the  eighth  charge 
erroneous.  We  think,  too,  that  there  should  have  been  to  the 
jury  instructions  explanatory  of  the  circumstances  that  con* 
stitute  the  exceptions  mentioned  in  the  statute  wherein  the 
killing  is  declared  to  be  justifiable  or  excusable.  We  think  it 
the  correct  and  better  practice  in  all  such  cases,  when  the  court 
undertakes  to  instruct  the  jury  as  to  the  several  degrees  of 
homicide  and  the  facts  that  constitute  each  as  defined  hy 
statute,  that  he  should  also  give  to  the  jury  the  circumstances 
that  constitute  the  exceptions  mentioned  in  the  statute  wherein 
the  killing  is  declared  to  be  justifiable  or  excusable:  Cato  v. 
State,  9  Fla.  163;  Gladden  v.  StaU,  12  Fla.  662;  Brovon  v. 
State,  18  Fla.  472. 

We  do  not  wish  it  to  be  inferred  from  anything  said  in  the 
preceding  paragraph  that  we  mean  thereby  to  decide  whether 
or  not  the  omissions  therein  pointed  out  would  of  themselves 
cause  us  to  reverse  the  judgment  upon  the  evidence  before  us, 
but  as  the  case  goes  back  for  a  new  trial  upon  other  grounds, 
we  think  the  views  suggested  should  be  called  to  the  attention 
of  the  court,  to  be  applied  should  they  be  warranted  by  the 
circumstances  that  may  be  developed  on  a  new  trial. 

But  the  most  serious  error  —  the  one  that,  we  think,  tended 
most  to  the  prejudice  of  the  prisoner  —  was  the  giving  of  the 
third  charge,  above  quoted.  When  applied  to  the  evidence  in 
this  case,  this  charge  is  erroneous  from  two  stand-points.  1.  It 
is  erroneous  because  it  misstates  the  law  of  excusable  homi- 
cide upon  the  theory  of  self-defense,  as  defined  by  this  court  in 
Smith  V.  State,  26  Fla.  617.  In  this  charge  the  jury  are  in- 
structed that,  in  order  to  sustain  the  theory  of  self-defense,  **  it 
is  necessary  that  the  defendant  should  have  perpetrated  the 
act  under  the  well-grounded  belief,  justified  by  the  surround* 
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ingB,  that  it  was  necesBary  to  take  the  life  of  the  person  slain 
in  order  to  save  his  own  life,  or  to  prevent  great  bodily  harm 
to  himselfy  at  the  time  he  fired  the  fatal  shot"  In  the  case 
last  cited,  this  court  has,  in  efiect,  defined  the  law  to  be,  that 
the  belief  or  fear  of  imminent  danger  to  life  or  person  need 
not  in  fact  be  *^  well  grounded/'  but  if  the  conduct,  the  actions, 
coupled  with  the  threatening  language  of  the  prisoner's  assail- 
ant, be  such  as  to  induce  a  reasonable,  cautious  man  to  believe 
from  the  circumstances  bj  which  he  was  surrounded  that  his 
life  or  x)erson  was  in  imminent  danger  unless  he  fires  the  fatal 
shot,  then  the  killing  would  be  excusable;  and  from  these  cir- 
cumstances, as  they  appeared  to  the  slayer,  in  the  light  of  the 
evidence,  must  be  deduced  the  excusing  belief  of  the  existence 
of  imminent  danger  to  life  or  person.  All  that  could  be  re- 
quired  of  the  prisoner  in  such  cases  would  be  to  show  that 
he  was  surrounded  by  such  a  condition  of  afiairs  as  made  it, 
from  his  stand-point,  reasonable  for  a  cautious  and  prudent 
man  to  believe  that  it  was  necessary  to  fire  the  fatal  shot  or 
to  strike  the  fatal  blow  in  order  to  save  himself  from  death 
or  great  bodily  harm,  even  though  it  may  turn  out  afterwards 
that  the  surrounding  appearances  were  deceptive,  and  that  in 
reality  his  life  or  person  was  in  no  danger  at  the  time.  The 
reasonableness  of  the  belief  or  fear  of  the  existence  of  such 
peril  as  will  excuse  the  killing  is  for  the  jury  to  determine 
from  all  the  fiicts  and  circumstances  adduced  in  evidence. 
Though  it  may  be  proven  at  the  trial,  in  the  calm  solemnity 
of  the  court-room,  after  the  heat  and  excitement  of  the  affray 
has  long  subsided,  that  in  point  of  fact  the  prisoner  was  in 
oo  danger  at  the  time,  yet  if  the  jury,  after  mentally  putting 
themselves  in  the  prisoner's  shoes  at  the  time  of  the  killing, 
seeing  from  the  evidence  only  as  he  then  saw,  and  hearing 
from  the  evidence  only  as  he  then  heard,  believe  from  the 
whole  evidence  that  a  cautious  and  prudent  man  would, 
under  like  circumstances,  have  been  led  reasonably  to  believe 
his  life  or  person  in  imminent  danger  unless  he  did  the  act 
that  caused  death,  then  they  should,  under  the  law,  by  their 
verdict  excuse  the  killing.  Under  this  view  of  the  law,  it  was 
error  to  instruct  the  jury  that  the  belief  of  danger  must  be 
''well  grounded."  2.  This  third  instruction  is  erroneous  when 
applied  to  the  facts  in  this  case,  because  it  deprived  the  de- 
fendant of  the  defense  founded  upon  the  theory  that  the  kill- 
ing of  Joseph  Tillman,  the  deceased,  was  unintentional,  and 
accidentally  brought  about  by  the  excusable  or  justifiable  de- 
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fense  of  himself  against  impoiduig  danger  from  a  ttiird  party. 
Wliiie  we  do  not  pretend  to^sa^  that  thia  dfefenae  waA  main^ 
tained  by  the-  evidence  before  oa^  yet  we  do  think  that  such 
a  defense  waff  deducible  from,  the  evidenoei.and  the  prisoner 
should  not  have  been  shut  off  therefrom,  as  he  was^  by  this 
third  instruction,  wherein  the  jury  ia  told  that  in  order  to 
excuse  the  homicide  upon  the  theory  of  self-defense,  the  de- 
fendant must  show.  **  that  it  was  necessary  to  take  the  life  of 
the  person  slain  in  order  to  save  his  own  life,"  eto.  It  waa  for 
the  jury  to  determine  from  the  evidence  whether  the  killing 
of  Tillman,  under  the  circumstances,,  was  unintentional,  and 
purely  the  result  of  a  random  shot  fired  by  the  defendant  at 
another  party,  and  whether  the  defendant  fined  that  random 
shot  with  the  degree  of  prudenoe,  discretion,  and  oare  for  the 
lives  of  others  as  the  surrounding  oircumstancea  at  tha  time 
would  justify  in  the  excusable,  or  justifiable  defense- of  hia^li^s 
or  person  from  impending  imminent  peril  at  the  handa  of  the 
party  shot  at  but  missed.  If  the  killing  of  the  party  intended 
to  be  hit  would,  under  all  the  ciroumstanoeSy  have  been  excm 
sable  or  justifiable  homicide  upon  the  theory  of  self-defensB) 
then  the  unintended  killing  of  Tillman,  a  by-staoder„b}ra  rmai> 
dom  shot  fired  in  the  proper  and  prudent  exwciaeof  aoeh  s^fr 
defense,  was  also  excusable  or  j[uatifiable»  We  think  forther, 
that  had  the  killing  of  the  intended  vintim  beenimducedi  bjr 
the  circumstances  to  murder  in.  the  second  or  third,  degree*,,  or 
ta  manslaughter  in  any  of  the  degrees,,  then,  the-  umnteoided 
and  accidental  killing  of  a. byrstander,. resulting  fbomiany  aei 
designed  to  take  effect  upon  the  intended  viotim^  wonld  he 
likewise  reduced  to  the  same  grade:  of  offense  aa^  would  haiva 
followed  the  death  of  the  victim  intended  to  be^killedc  1.  Biah.* 
op'a  Cnim.  Law,  sec  334;,  PZummar  ▼•  £f/b^„4Tex..Appi  810; 
SO  Am.  Rep.  lfi&;  Ajaron  v..  SlaUi  iL  (2a..  167;,  KesB  tti.  Homi- 
cide, sees.  154,  198. 

From  what  has  been,  said^  under  tha.  etaoumatanoui  of.  thia 
case,  the  error  of  the.  third  instruction,  becomes  apparenii 
wherein  it  requires  the,  defendant  in  a  caee.  lika.thi&  to.phofa 
that  the  killing  of  the  person  actually  slata  waanaceasary  to 
save  his  own  life,  eto.. 

Upon,  the  ground  that  the:  oonrt  below  erred  in.  not  permit- 
ting the  examination,  of  the  jurora  upon  the*  voir  dire  on  the 
line- herein  pointed  out,  we  think  the  judgment  and  sentence 
of  the  court  below  should  be  raversed^  and  a>  new  tdaL  granted^ 
and  it  is  so  ordered. 
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JuKT  An>  JvBom — EzAimATioii  ov,  OK  VoiB  Dnui~8cx>PB  ov.  —  Onlj 
fttatatory  qawiions  ahmild  be  propounded  to  a  juror  on  hit  ezaminatioii  on 
woir  dir^-  Monday  t.  Siaie^  82  Qa.  672;  79  Am.  l>ea  314,  and  note,  tiee 
exten<led  note  toSiaie  T.  Onmk  28  Am.  Dee.  128-131;  Woo(folk  r.  StaU^  86 
Ga.7L 

HOMldDB  —  KlLUHO    MU9r   BK  '  UllLA WFUIi,   TO    CONSTITOTC    MUftDBB. '-> 

Homicide,  withoat  malice  being  ahowQ,  does  not  oonstitnte  mnrder:  Mawrff 
T.  Siate,  68  Miaa.  605;  2i  Am.  Stltep.  881»  and  note;  note  to  Duhu  t.  StaU, 
71  Am.  I>aa  881. 

Hoiuaii>»^-8Bi»-BUKBaB — SiMiKBli 'Fbax  mat  Wkix  J'Ouvded. — A 
defendant  ie  excusable  in  acting  according  to  sarronnding  oircnmstanoee  as 
they  appealed  to  him:  PatUn  ▼.  P^^pU^  IS  Mieh.  814;  100  Am.  Dec  173,  and 
note;  and  it  it  not  indispensable,  to  justify  self-defense,  that  the  danger  was 
real:  Campbell  T.  People^  16  111.  17;'fll'Ain.  J>eo.  49,  and  note;  extended  note 
to  Shorter  t.  /Vopfe,  51  Am.  Deo.  293;  8taU  t.  Om^tom^  42  La.  Ann.  758; 
HtaU  T.  Uatrod^  102  Mo.  591;  PerHm  t.  Statt^  78  Wis.  551;  8taU  t.  Wfm, 
33S.C.  582: 

HoMiciDB  —  AooiDBNTJkL  KiLLiHO  OF  Tbibd  Pbbsok.  —  One  who^  in  an 
attempt  to  kill  one  panan,  <kills*anolber  iiy  mistake,  is  gnUty  of  murder  or 
manslaughter:  Bviler  r.  Pwpk^  125  CL  841;  8  Am.  St.  Rep.  423,  and  note. 
One  who^  in  self-defenae  againat  another,  accidentally  killa  another  is  gnilty 
el  no  erimo:  Phtmtnmr  ▼.  8iMU^  4Tez.  App.  810;  80  Am.  Bep.  185;  extended 
note  to  Barem  t.  Stated  19  Am.  Rep.  8. 

MAJtmujaaana^jM  thb  FonoB  Dboebb.  —  Aa  to  what  eTidaaoe  will  aa» 
late  a  ooATietiea  for  this  crime,  tee  8dd9d  ▼.  Afctfe,  75  Wia.  488b 
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Hazleton  v.  Rbbh. 

(4f  kawbam,  n,] 

Wills  —  Oonstbvotiov  aw  Ih8tbumkrt  nr  Form  or  Dnn.  ^Ab  infltrameal 
in  the  form  of  a  deed,  or  a  ooatract  for  a  deed,  diialodng  tho  intenttoa 
of  the  maker  respecting  the  poethamona  deetiaatioD  of  hia  property,  and 
which  ia  not  to  operate  antil  after  hia  death,  is  a  will,  and  may  bo  ro- 
▼oked. 

Oarver  and  Bond^  for  the  plaintiffs  in  error. 

W.  E.  RicKardi  and  R.  R.  Rcea^  for  the  defendants  in  error. 

HoBTON,  C.  J.  This  was  an  action  brought  in  the  court 
below  by  the  widow  and  minor  children  of  John  Hazleton, 
deceased,  against  James  G.  Reed,  executor  of  the  last  will  of 
Henry  Ricket,  deceased,  and  other  parties,  to  enforce  an  al« 
leged  contract  for  the  conveyance  of  certain  real  estate,  exe- 
cuted  on  the  9tb  of  March,  1883,  by  John  Hazleton  and  Henry 
Ricket.  Henry  Ricket  died  on  the  15th  of  September,  1883. 
John  Hazleton  died  on  the  9th  of  April,  1888.  Upon  the  part 
of  the  plaintiffs,  it  is  claimed  that,  within  the  terms  of  the  con* 
tract,  Ricket  was  under  obligation  to  make  such  provision  by 
deed  or  will  as  would  vest  the  title  to  the  land  in  Hazleton; 
that  the  mere  method  or  form  adopted  for  this  purpose  cannot  be 
held  to  be  material,  so  that  the  intention  of  the  parties  is  carried 
out;  that  it  is  the  duty  of  the  court  to  ascertain  the  intention 
of  the  parties  with  reference  to  the  subject-matter  of  their 
agreement,  when  that  can  be  done;  that  it  was  the  intention 
of  both  Ricket  and  Hazleton  that  the  land  should  become  the 
property  of  the  latter  upon  the  former's  death,  and  therefore 
that  the  district  court  erred  in  sustaining  the  demurrer  of  the 
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defonSaDts  upon  fhA  ground  that  the  petition  did  not  stato 
Boffident  IkciB  to  oonstitute  a  oaoao  of  action.  The  written 
memorandum  of  the  alleged  contiaet  was  under  consideration 
by  thiB  court  in  the  caee  of  Reed  y.  HaMleUm^  87  Ean.  321. 
Tlie  facta  of  this  caaci  together  with  a  copy  of  the  memoran* 
dum,  are  recited  in  full  in  the  foregoing  case,  and  need  not  be 
repeated  here.  In  the  former  opinion  handed  down,  it  waa  aaid: 
*'  Under  the  view  which  we  take  of  this  instrument,  it  will  be 
unnecessary  to  examine  the  nature  of  a  contract  of  bargain  and 
sale,  and  a  coyenant  to  stand  seised  to  the  use  of  the  grantee, 
which  are  discussed  in  the  briefs  filed  in  this  action.  We  he* 
lieye  that  it  ought  not  to  be  placed  in  either  of  those  classes 
of  eonyeyances.  •  .  •  .  This  article  of  agreement  does  not 
contain  any  of  the  usual  operatiye  words  of  a  conyeyance,  with 
the  possible  exception  of  this  clause:  *  After  the  death  of  said 
Henry  Ricket,  of  the  first  party,  the  right  and  title  of  the  land 
in  question  shall  yest  in  the  said  John  Hasleton,  of  the  second 
party.'  That  provision  has  no  present  operation,  and  could  be 
reyoked  by  the  grantor  at  any  time.  It  was  testamentary. 
....  The  old  man  wisely  kept  possession  and  control  of  his 
home,  to  prepare  for  the  possible  change  in  the  feelings  of  him* 
self  and  Hazleton.  Hazleton  was  not  without  recourse  if  he 
had  performed  services  for  which  he  bad  not  been  paid.  He 
could  have  presented  his  claim  against  the  estate,  and  the 
courts  were  open  to  aid  him  in  obtaining  his  dues." 

This  disposes  of  the  case.  In  Turner  y.  Scottj  51  Pa.  St  126, 
on  the  22d  of  November,  1849,  the  father,  John  Scott,  exe- 
cuted an  instrument  to  his  son,  John  W.  Scott,  purporting  to 
conyey  his  farm.  The  consideration  for  the  execution  of  the 
instrument  was  the  natural  love  and  affection  which  the  father 
had  for  his  son,  and  also  an  agreement  from  the  son  that  he 
was  to  live  with  the  father,  assist  him  in  his  work  on  the 
land,  and  maintain  the  mother  during  her  natural  life,  if  she 
suryiyed  her  husband.  The  instrument  contained  the  follow- 
ing provisions:  '*  Excepting  and  reserving,  nevertheless,  the 
entire  use  and  possession  of  said  premises  unto  the  said  John 
Scott  and  his  assigns  for  and  during  the  term  of  his  natural 
life,  and  this  conveyance  in  no  way  to  take  efiect  until  after 
the  decease  of  the  said  John  Scott,  the  grantor.'' 

The  son  commenced  to  live  with  his  father  upon  the  land 
mentioned  in  the  instrument,  but  after  a  time  they  quarreled. 
The  father  turned  the  son  out,  and  on  the  28th  of  February, 
1861,  made  a  will  revoking  the  instrument  executed  to  his  son 


88  Hazlbton  «•  Bbsd,  [Kansas^ 

which  had  been  put  upon  record  in  the  proper  county.  The 
chief  justice  of  the  court,  in  construing  the  written  instrument 
from  John  Scott  to  his  son,  John  W.  Scott,  said:  "We  see 
nothing  in  the  covenant  of  warranty  to  change  our  construc- 
tion of  the  operative  words  of  the  grant  As  these  words  were 
expressly  limited  to  take  effect  only  after  the  death  of  the 
grantor,  they  were  necessarily  reyocable  words.  The  doctrine 
of  the  cases  is,  that  whatever  the  form  of  the  instrument,  if  it 
▼est  no  present  interest,  but  only  appoints  what  is  to  be  done 
after  the  death  of  the  maker,  it  is  a  testamentary  instrument. 
It  signifies  nothing  that  the  parties  meant  to  make  a  deed  in- 
stead of  a  will.  If  they  have  used  language  w^ich  the  law 
hcdds  to  be  testamentary,  their  intention  is  to  be  gathered  from 
the  legal  import  of  the  words  they  have  employed,  for  all  par- 
ties must  be  judged  by  the  legal  meaning  of  their  words.*' 

Tn  Leaver  v.  Oauss^  62  Iowa,  814,  Leaver  and  wife  executed 
to  Oauss  an  instrument  somewhat  in  the  form  of  a  deed,  bat 
it  was  provided  therein  that  it  should  take  effect  only  after  the 
death  of  himself  and  wife.  It  is  claimed  that  a  valuable  con- 
sideration was  paid  therefor  by  Qauss.  One  of  the  provisions  of 
the  written  instrument  was,  "that  the  grantee  is  to  take  no  es- 
tate during  the  lives  of  the  grantors."  In  that  case  it  was  held 
that  "a  deed  which  recites  as  one  of  its  express  provisions 
that  ^  the  grantee  is  to  take  no  estate  during  the  Hves  of  the 
grantors'  is  testamentary  in  its  character,  and  even  if  consid- 
eration was  paid  for  it,  may  be  revoked,  no  present  estate  sub- 
jeot  to  a  life  estate  being  created  thereby.'' 

In  Sperier  v.  Baieter^  66  Oa.  S17,  August  Kohler executed  a 
written  instrument  purporting  to  convey  to  Sophestina  Sper- 
her  650  acres  of  land,  in  consideration  c^  services  rendered 
him  by  Sophestina  as  a  nurse.  The  instrument  provided  "'that 
it  should  have  foil  effect  at  his  death." 

The  chief  justice  <rf  the  court  said  in  that  case;  ^It  is 
wholly  unnecessary  to  cite  cases  or  invoke  precedents  in  con* 
struiog  a  paper  like  this,  with  a  view  to  get  at  his  meaning  in 
respect  to  the  time  when  he  intei>ded  title,  right,  property,  to 
pass  out  of  himself  into  the  object  of  his  bounty.  It  is  enough 
to  lay  down  the  universal  principle  embodied  in  our  code,  sec- 
tion 2395,  which  is  in  these  words:  *No  particular  form  of 
words  ia  necessary  to  constitute  a  will;  and  in  all  cases,  to 
determine  the  character  of  an  inatrument,  whether  it  is  testa- 
mentary or  not,  the  test  is  the  intention  of  the  maker  from  the 
whole  instrument,  read  in  the  light  of  the  surrounding  cir^ 
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OTmalanoes.  If  bjhA  intention  be  to  convey  a  present  estate^ 
thoogh  ibe  poeseesion  be  poatponed  nntil  after  his  death,  the- 
inati'Muieot  ia  a  deed;  if  the  xntention  be  to  convey  an  interest 
accroing  and  having  effect  only  after  his  death,  it  is  a  will.^ 
80  reading  this  instrument,  we  constrne  it  to  be  clearly  a  will; 
at  all  evonta,  we  all  hold  that  sacb  ia  the  better  legal  view 
of  it.* 

Id  JTinnefrraw  t.  KfnndnrWy  8S  Ala.  628,  it  was  decided  that 
''an  inatmment  under  seal,  in  form  a  deed  of  gift,  by  which 
the  grantor,  in  consideration  of  the  natural  love  and  affection^ 
for  the  grantee,  who  was  his  grandson,  and  the  present  pay- 
ment ot  five  dollars  by  the  grantee,  conveys  to  the  latter,  by 
the  worda  'do  by  these  presents  give  and  grant,'  a  slave,  ^and 
fifteen  hundred  dollars  in  cash,  to  be  paid  to  him  out  of  my 
[grantor's]  estate  at  my  death,  by  my  executor  or  administra- 
tor,'— held,  a  deed  of  gift  as  to  the  slave,  but  as  to  the  money/ 
a  purdy  voluntary  executory  trust,  which  a  court  of  equity 
wonld  not  enforce  as  an  instrument  inter  frivo$j  but  which  was- 
valid  and  operative  as  a  wilL'' 

On  the  part  of  the  plaintiffs,  counsel  refer  with  great  confi- 
dence to  the  case  of  Sutton  v.  Hayden^  62  Mo.  101.  In  4hat 
ease  an  arrangement  was  made  by  Mrs.  Green  with  her 
brother  to  take  his  daughter,  her  own  niece  and  godchild,  and 
make  ber  her  heir  at  her  (Mrs.  Green's)  death.  Subsequently,. 
she  promised  that  if  the  niece  would  come  and  life  with  her 
(Mrs.  Green),  and  would  be  a  daughter  to  her,  and  nurse  and 
taka  care  of  her  the  remainder  of  her  life,  all  that  she  had 
ahoald  be  hers  (the  neice's)  at  her  (Mrs.  Green's)  death.  The^ 
niece,  Nancy  A.  Button,  accepted  the  offer,  and  relying  upon 
the  promises  of  her  aunt,  entered  into  ber  service,  and  con- 
tinued with  her  about  fifteen  years.  Mrs.  Green  failed  U> 
make  any  deed  or  will,  and  died  intestate.  In  that  case  the 
court  held  that  a  specific  performance  of  the  agreement  of 
Mrs.  Green  could  be  compelled  in  equity,  and  that  case  is  fol- 
lowed in  several  other  Missouri  cases.  This  case,  however,  ia 
quite  different  from  them  in  many  particulars,  especially  in 
this,  that  Hazleton  did  not  care  for  Ricket  but  a  compara- 
tively short  time,  —  from  the  Tst  of  April,  1882,  until  the  15th 
of  September,  1883,  when  Ricket  died.  By  the  express  pro- 
visions of  the  article  of  agreement,  Ricket  was  to  retain  during 
his  lifetime  full  and  peaceable  possession  of  all  the  land,  and 
HasletoD  waa  to  live  with  Bicket,  —  not  Ricket  with  Hasleton, 
"—and  Hazleton  was  to  have  no  right  or  title  in  the  land  until 
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after  the  deuih  of  Ricket  The  provision  in  the  article  of 
agreement  concerning  the  land  in  dispute  was  held  by  ub  ia 
the  former  opinion  to  be  testamentary  only.  We  adhere  to 
this  ruling. 

^  It  may  be  laid  down  as  a  general  rule  that  an  instrument 
in  the  form  of  a  deed,  signed,  sealed,  and  delivered  as  such, 
if  it  discloses  the  intention  of  the  maker  respecting  the  poet- 
humous  destination  of  his  property,  and  is  not  to  operate 
until  after  his  death,  is  a  will,  and  not  a  deed'':  19  Cent. 
L-J.47. 

The  difference  between  the  cases  cited  in  the  former  opin* 
ion  and  the  case  of  Sutton  v.  Hayden^  62  Mo.  101,  and  other 
similar  cases,  is  this:  That  in  the  former  cases,  the  courts 
seem  to  think  that  the  grantees  could  have  recovered  for  any 
claim  or  service  which  they  could  establish  without  seeking 
-relief  in  a  court  of  equity.  In  the  latter  cases,  the  courts  evi- 
dently proceeded  upon  the  theory  that  the  law  furnishes  no 
standard  whereby  the  value  of  such  services  can  be  estimated, 
and  equity  can  only  make  an  approximation  in  that  direction 
by  decreeing  the  specific  execution  of  the  contract. 

In  Sutton  V.  Hayden,  62  Mo.  101,  the  niece  gave  for  many 
years  to  the  discharge  of  her  manifold  cares,  down  to  the 
period  of  her  aunt's  death,  an  unhesitating  and  unwearied 
tenderness  and  attention,  which  are  only  bestowed  where  af- 
fection prompts  them. 

In  Barkweather  v.  Young^  4  Drew.  1,  A,  on  the  marriage  of 
his  daughter  with  B,  agreed  to  leave  his  daughter  an  equal 
portion  with  his  other  children.  Of  course,  in  such  a  case,  no 
compensation  could  be  agreed  upon  or  established,  and  equity 
alone  could  afford  relief. 

In  Rhode$  v.  Rhodes^  3  Sand.  279,  the  services  therein  con- 
tracted for  could  not  and  were  not  intended  to  be  compen- 
sated with  money,  and  were  also  incapable  of  computation  by 
any  pecuniary  standard. 

In  this  case,  the  services  of  Hazleton  with  Ricket  were  so 
brief — being  only  for  about  eighteen  months  —  that  the  value 
of  the  same  could  easily  be  computed. 

The  judgment  of  the  district  court  will  be  afSrmed. 


WiLU — Inbtrumbnt,  whrthrr  Will  or  Dksd  —  Rules  fOR  Dktkr- 
MiHUro.  —  In  determining  whether  an  inBtmrnent,  posthuinons  in  it«  opera- 
tion, IB  a  wiU  or  a  deed,  the  intention  of  the  maker,  to  be  gathered  from 
Um  langnage  and  the  attendant  ciroamiitanoea,  should  oontrol:  Sharp  r. 
HaU,  S6  Ala.  110;  11  Am.  St  Rep.  2S,  and  note;  CarUo»  r.  Camerom,  5i 
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Tax.  72;  38  Am.  Eapw  620^  and  note.  For  ao  •ztended  dlsounon  of  thia 
Mbjeetk  n«  note  to  Burtkigkm  UmwenU^  ▼.  BarreU,  92  Am.  Dm.  8aft-3a9| 
■oto  to  Smgieiam  t.  ^rsmor,  17  Am.  Doe.  702.  An  iiittniiiient^  though  in 
form  A  deod,  wbioh  b  to  operate  only  after  the  death  of  the  maker,  ia  a  wUlt 
JBrfiiin  qf  LaMten§klagerf  80  Mioh.  28S.  '  Wliether  an  instmment  is  a  will  or  a 
eoDtraet  moat  be  determined  fsom  iti  oontent%  rather  than  from  its  formi 
gHaaqfCkmpie^,  138  Pa.  8k  62a 


Hentiq  V.  Reddbn. 

—  Rb  Judicata.  —  A  judgment  or  decree  of  a  oonrt  of  oompetent 
jnriadietioQ  is  final  not  only  ae  to  the  snbjeet-matter,  bat  also  aa  to 
every  other  matter  which  the  partiea  might  hare  litigated  and  had  de- 
etded  in  the  case. 

JgBonirr  ni  EncTiiKiiT — OoivaLUSiYKirEas  or,  as  to  Title.  —  Judgment 
lor  plainttf  in  ejectment  is  oonclaaire  against  defendant  on  the  qneation 
of  title,  from  whatever  source  derived,  and  forever  estops  him  from  as* 
aerting  a  olaim  of  title  which  existed  at  the  time  of  the  rendition  of  the 
Judgment. 

JvDOMSirr  ur  Ejicnnirr  as  EBTomL  — Nkw  1*itli,  when  mrar  be  As- 
■■BTSDw  *-  Where  defendant  in  ejectment  acquires  a  new  title  during  the 
pendency  of  the  aetion,  he  must  assert  it  therein  before  final  judgment 
is  rendered  against  him.  Such  judgment  estops  him  from  afterwards  as- 
serting it  against  the  sncoeesf ul  plaintiff  therein. 

F.  O.  Hentig^  and  lioyd  Z>.  Simpson^  for  the   plaintiff  in 
error. 

Redden  and  Schumacher^  for  the  defendant  in  error. 

HoRTON,  C.  J.  This  was  an  action  in  the  court  below, 
brought  on  the  eighteenth  day  of  July,  1887,  by  Mrs.  A.  J. 
Hentig  against  J.  W.  Redden,  asking  that  her  title  to  four  cer- 
tain lota  on  Clay  Street,  in  the  city  of  Topeka,  be  quieted,  and 
that  the  defendant  be  forever  barred  from  asserting  any  claim 
or  interest  to  said  lots,  or  any  part  thereof.  The  defendant 
filed  an  answer  containing  a  general  denial,  and  also  the  plea 
of  re$  adjudienia.  The  place  of  trial  of  the  action  was  trans* 
ferred  from  the  district  court  of  Shawnee  County  to  the  dis- 
trict court  of  Jackson  County.  Trial  was  there  had  before  the 
court  without  a  jury.  No  special  findings  were  requested  or 
nmde  by  the  trial  court,  but  the  court,  after  hearing  the  evi- 
dence and  the  arguments,  made  a  general  finding  in  favor  of 
the  defendant  and  against  the  plaintifl*.  Of  this  judgment, 
plaintiff  complains. 

We  need  refer  only  to  the  plea  of  res  adjuiUcata^  and   the 
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eyidenoe  offered  In  Bujpgport  thereofl  Prior  to  ICarch  1, 1878, 
J.  J.  Paterbaugh,  of  LqgaDapoisti  IndiaiMki  was  ihe  owner  of 
ihe  lotoin  oootaMrongp;  <0n, Iff snh  1,  ttTV,  Pnlerbangfay  then 
raridiDgin^LogBnBport,  indinnayinade  on^aBBignment  ^T  cer- 
Inm  i«al  *and  'perBonal  property  to  Thomae  H.  Bxinghurst,  in 
trust  for  the  benefit  of  his  creditors.  The  lots  in  dispute  were 
not  mentioned  in  the  deed  of  assignment  On  the  22d  of 
August,  1883,  J.  J.  Puterbaugh  and  wife  sold  and  conveyed 
by  quitclaim  deed  to  J.  W«  Redden,  for  the  consideration  of 
$120,  the  lots  descnbed  in  the  petttiim.  On  the  second  day 
of  August,  1878,  Thomas  iL  Bringhurst  sold  and  conyeyed, 
by  quitclaim  deed  to  Charles  8.  PuterbaQgfa,of  CassGoinity, 
Indiana,  the  lote,  for  the  eonsideration  of  nine  dollars.  On 
the  twenty-fifth  day  of  September,  1883,  Thomas  H.  ^ring- 
burst  sold  and  conyeyed  the  same  lots  to  Mrs.  A.  J.  Hentig  by 
quitclaim  deed,  for  the  consideration  of  one  dollar.  On  the 
eighteenth  day  of  May,  1887,  Charles  S.  Puterbatrgh  sold  and 
conveyed  to  Mrs.  A.  J.  Hentig,  the  same  lots  by  quitclaim 
deed,  for  the  consideration  of  ten  dollars.  There  is  also  evi- 
dence that  he  executed  to  Mrs,  Hentig  a  prior  deed,  intending 
to  convey  these  lots,  in  1883.  On  October  1,  1888,  J.  W.  Red- 
den brought  his  action  against  Mrs.  A.  J.  Hentig,  in  the  dis- 
trict court  of  Shawnee  County,  in  the  nature  of  ejectment,  to 
recover  the  possession  of  the  same  lots.  Mrs.  A.  J.  Hentig,  in 
her  answer  in  that  case,  alleged  that  J.  J.  Puterbaugh,  prior 
to  the  execution  of  his  deed  of  August  22,  1883,  to  J.  W.  Sod- 
den, had  sold  and  assigned  all  of  his  real  and  personal  prop- 
erty to  James  H.  Bringhurst,  in  trust  for  the  benefit  of  his 
creditors.  She  further  answered  that  she  was  the  owner  and 
in  the  possession  of  the  lots  by  virtue  of  a  tax  deed:  'Hentig  v. 
Redden,  35  Kan.  471. 

Upon 'the  trial,  Charles  S.  Puterbaugh  testified  as  follows:  — 

"  Q.  Was  it  at  public  or  private  sale  that  you  bought  these 
lotB?    A.  Public  sale. 

'''Q.  Was  your  father,  Jacob  J.  Pnterbaugh,  present  at  that 
sale?  A«  If  all  his  real  estate  was  sold  at  one  sale,  he  was 
present;  if  not,  lam  not  sure. 

*^  Q.  What  was  the  price  at  which  the  lots  were  eold  to  you 
by  the  assignee?    A.  One  dollar  each,  I  think. 

"Q.  Did  you  pay  for  them?    A.  Yes,  sir.  •  •  .  . 

*'Q.  When  did  you  make  the  first  deed  to  Mrs.  A.  J.  Hen- 
tig? A.  I  think  it  was  in  1883  I  made  the  first  deed  to  Mrs. 
A.  J.  Hentig. 
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me  two  hundred  doUaK%  I  belicrve^ 

'^Q.  Did  yoQ  make  her  a  deed  for  M    iw  YM,.iiB. 

<'4  What.  bMame  of  thai  deed  ^  A.  Sent  it  to  hv;  Ihave 
imec  seen  it  anoa^  to  thabeat  of  my  knovrladga* 

'^  Q.  Did  yoa  sell  those  lots  and  ooorair  them  in  that  deed 
by  the  same  deectiptioa  aa  that  need  by  th*  assignee  in  his 
oonvByanoe  ta  yonT  A.  I  baliene  I  did,  nat.  knowing  there 
was  an  error  in  the  deed  of  aasigmttent. 

**  Q,  What  becMna  af .  tbat  aaatgnmant?    iw.  I  sent  it  to 


'^Q,  Did  yon  get  any  maney  for  the  aeoHid] dtoed  y«i  aaade? 
A..  Yea,,  air.;  I  did^ 

''  Q.  How  much]  money  did  yoni  gpt.  tiiat  timaf  A«  Tan 
ddlaim.. 

''  Q.  How.  did  yon  eome  tor  maka  ttiia  saoaad  deed?  A 
Soma  Umani  1866,.Hantigwn)te:ma,.alaiming  thara-waa  aame 
enaor.  in.  the  deed^aad  aaked  for  a  qnifcclaim  deed^kubery  in 
1887..  H»  sent  ia  Jcidga'  Nelaaa  a  qnitolaim/ dead  for  aaa  to 
ezacutai  which  I  did.'* 

J.  W.  Redden  testified  on  the  trial,  among  other  things  aa 
faUowa;. — 

**Q»  Ware  yon  present  in  the;  ooort^ioom  in  Topeka,  Sk»ww 
aaa  CooAty ,  Kansas,  when,  tha*  oasa  aC  J.  W.  Redden  «l  Hentig 
was  on  trial,  which  inyoWed  the  title  to  tfaiaisamefpmperlgF? 
A.  I  waa. 

'*Q.  An  action  of  ejectment  of  thia  sama  pnopertyf  A» 
YeapSir. 

"^  O.  Did  yom  sea  F.  G.  Haniig  thereT    A  I  did. 

**  Q..  What  atatemeai  did  ha  make  then  in  your  preaanise'  or 
haariwg  velatifia  iD  his.  wife  than  haraig  a  deed  from  Bring- 
homt  or  Charlaa  Potorbaugh  for  the  property  in  controversy  ? 
A  Mr.  Heutig  had  in  hia  hand  a  papee  thai  he. said,  I  think 
(haaddiMaad  the  ooDversaMon'to  Mr.  Harria],  waa  a  deed  from 
Gkarlaa  SL  Pntacbaugh  to  A.  J.  Hentig  for  these  lota  in  eontro*^ 
^rsy^boi  bar  did  not  pcopose!  to  offer  it  in  eTidence  at  that 
time;  he  bad  though  of  doing  it»  but  he  would  net 

~  4>  What  waa  the  fimt  name  of  the  Pnterbaugh  that  he 
said  the  dead  waa  fmm?    A.  Chaflas  8.  Puterbaugh,  I  think 

itWBSi 

^Q,  When:  was  thia  oonwersatienf  A.  My  recollection  now 
ia»  thai  it  was  in  tiie  trial  of  the  case,  in  the  spring  of  1885i 

At  the  time  the  case  was  being  tried,  and  before  the 
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trial  was  over  with«  and  before  judgment  was  rendered?    A. 
Yes,  sir;  daring  the -progress  of  ibe  case." 

H.  H.  Harris  testified: — 

*'  Q*  Were  you  present  at  the  trial  of  the  case  of  J.  W.  Red* 
den  V.  A.  J.  Hentig,  in  Shawnee  County,  when  the  title  of  this 
property  was  in  dispute?    Yes,  sir. 

"  Q.  When  was  that?    A.  February,  1885. 

'*  Q.  Did  you  see  F.  G.  Hentig  at  that  time?  A.  Yes;  he 
appeared  for  himself  and  his  wife. 

*'  Q.  He  was  also  a  witness?    A.  Yes,  sir. 

*'  What  statement  did  he  make  about  his  wife  having  a  deed 
from  Charles  S.  Puterbaugh?  A.  After  we  had  submitted  the 
evidence  upon  each  side,  and  submitted  to  the  court  (Jadge 
MarUn,  who  was  trying  it  pro  tern.),  Mr.  Hentig  got  up,  and 
pulled  a  paper  out  of  his  pocket  that  looked  like  a  deed,  and 
said  to  me,  *  There  is  a  deed  to  my  wife  for  those  lots,  but  I 
do  not  propose  to  try  that  title  now;  I  am  trying  the  tax  title.' 
I  wondered  why  he  did  not  offer  it,  and  immediately  turned 
around  to  Dr.  Redden,  and  told  him  it  was  a  surprise  to  me 
that  he  had  such  a  deed.  I  did  not  know  why  be  did  not 
offer  it. 

'*  Q.  If  Mr.  Hentig  made  any  statement  as  to  whom  that 
deed  was  from,  state  what  it  was.  A.  He  said  it  was  a  deed 
from  Charles  S.  Puterbaugh  to  his  wife,  Mrs.  A.  J.  Hentig,  the 
plaintiff  in  this  suit 

''Q.  For  what  lots?  A.  For  lots  Nos.  408,  410,  412,  and 
414  Clay  Street,  Topeka,  Kansas.*' 

Upon  rebuttal,  F.  0.  Hentig  testified  that  the  statements  of 
J.  W.  Redden  and  H.  H.  Harris  were  incorrect,  and  that  he 
never  had  any  deed  from  Charles  S.  Puterbaugh  to  his  wife  in 
his  possefision  until  long  after  the  trial  of  Redden  v.  Hentig, 
referred  to;  that  the  only  deed  his  wife  ever  had  from  Charles 
8.  Puterbaugh  was  dated  July  9,  1887. 

The  judgment  of  February  18,  1885,  rendered  in  the  case  of 
J.  W.  Redden  v.  Mrs.  A.  J.  Hentig,  recites,  among  other  things, 
as  follows:  '^The  court  finds  that  at  the  commencement  of 
this  suit  the  plaintiff,  J.  W.  Redden,  was  the  owner  in  fee- 
simple  of  lots  408,  410,  412,  and  414,  on  Clay  Street,  in  the 
city  of  Topeka,  Kansas,  and  is  such  owner  now,  and  that  all 
the  material  allegations  in  the  petition  are  true;  2.  The 
court  further  finds  that  Mrs.  A.  J.  Hentig  is  in  possession 
under  two  tax  deeds,  one  recorded  May  9,  1877,  and  the  other 
September  30,  1882,  both  issued  on  the  tax  sale  of  1874,  for 
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tba  taxes  nf  1878;  8.  That  said  tax  aala  was  To!d,  lint,  be* 
eaose  there  was  wa  imlawftil  oombiDati<m  of  bidden  at  the 
•atoi  which  prevented  oompetitioD;  the  sale  was  made  tot  ille* 
gal  oostB  charged  against  the  lots.'' 

Under  the  general  finding  of  the  trial  coorti  we  must  as- 
sume that  Mrs.  A.  J.  Hentig  bad  in  her  possession  a  deed 
from  Charles  8.  Poterbaugh  during  the  trial  of  the  former 
case  of  J.  W.  Redden  v.  Mrs.  A.  J.  Hentig,  in  the  month  of 
February,  1886.  It  is  possible  that  Dr.  Redden  and  Mr. 
Harris  were  mistaken  as  to  what  deed  Mr.  Hentig  exhibited, 
and  therefore  that  the  trial  court  was  led  into  error;  hot, 
upon  the  evidence  presented,  we  cannot  now  interfen  or  dis- 
turb the  finding.  There  was  sufficient  eyideace  to  support  it, 
and  the  trial  court's  finding  is  conclusiye.  Therefore,  under 
the  evidence  and  the  general  finding  of  the  trial  court,  we 
think  its  judgment  must  be  affirmed|  as  the  plea  of  na  a^ju' 
dieata  was  fully  sustained. 

It  has  been  said  several  times  by  this  court,  and  also  by 
many  other  courts,  that  ^'  a  judgment  or  decree  of  a  court  of 
competent  juriBdiction  is  not  only  final  as  to  the  subject-mat* 
ter,  but  also  as  to  every  other  matter  which  the  parties  might 
have  litigated  in  the  case,  and  which  they  might  have  had 
decided." 

Under  the  provisions  of  the  civil  code,  an  action  in  the  na- 
ture of  ejectment,  like  the  former  case  of  J.  W.  Redden  v.  Mrs. 
A.  J.  Hentig,  settles  the  title  between  the  parties  in  favor  of 
the  one  recovering  the  judgment:  Hurd  v.  CommWs  of  Harvey 
Co.^  40  Kan.  92;  Barrows  v.  Kindred^  4  Wall.  403;  Mahoney  v. 
Middletarij  41  Cal.  41;  Marvin  v.  Denniaon,  1  Blatchf.  159;  Ed' 
wards  v.  Roys,  18  Vt  473;  Reed  v.  Douglae,  74  Iowa,  244;  7 
Am.  St.  Bep.  476.  This  court,  in  Commissioners  of  Marion  Co. 
V.  Wdehy  40  Kan.  770,  said  'Hhat  a  general  finding  of  title  in 
the  plaintiff — consequently  of  no  title  in  the  defendant — is  a 
conclusive  and  binding  decision  against  the  defendant  on  the 
question  of  title,  frotn  whatever  source  it  may  be  derived,  and 
forever  estops  him  from  asserting  a  claim  of  title  which  existed 
at  the  time  of  the  decree." 

If  Mrs.  Hentig  had  in  her  possession  the  deed  from  Charles 
8.  Puterbaugh  for  the  lobs  during  the  pendency  of  the  former 
action  of  Redden  against  herself  (as  we  are  bound  to  assume 
she  did  have,  from  the  finding  of  the  trial  court),  she  could 
have  offered  that  deed  in  evidence  for  what  it  was  worth,  to 
sustain  her  title  and  her  right  of  possession.    If  necessary. 


1M  HiMTia  «.  BiiODcii.  [KaoBM, 

*«he  oottld  lyt¥«  filed  «  sappknientel  answer.  The  law  doea 
-not  fayor  a  moltiplicity  of  saite,  and  where  all  niaUere  in  con* 
troversy  between  pardea  as  to  the  title  or  poeeesaioD  of  real 
-estate  might  be  finally  ended  in  one  aotioni  the  law  requires 
that  this  should  be  done.  Parties  cannot  try  title  to  real  es- 
state  by  piecemeal,  in  separate  and  independent  actions  upon 
separate  deeds  or  chains  of  title,  when  they  have  in  their  poa- 
session  during  the  trial  separate  and  different  deeds.  If  the 
deed  from  Charles  8.  Puterbaugh  to  Mrs.  Hentig  executed  in 
1883  did  not,  on  account  of  a  mistake  of  the  parties,  contain 
a  proper  description  of  the  lots,  yet  if  Charles  8,  Puterbaugh 
had  any  title  or  interest  therein,  that  title  or  interest  was 
transferred  to  Mrs.  Hentig  in  equity,  if  not  in  law,  and  there- 
fore she  ought  to  have  asserted  in  the  former  action  the  deed 
which  she  first  obtained  from  Puterbaugh.  If  Mrs.  Hentig 
•had  obtained  a  new  and  distinct  title  to  the  lots  after  the  final 
judgment  in  the  former  action,  then  that  judgment  would  not 
have  been  re$  adjudicaia  against  her.  But  that  is  not  this 
case.  Under  the  finding  of  the  trial  court,  she  obtained  her 
new  and  distinct  title  to  the  lots  pending  the  former  action. 
It  was  not  used  in  that  action.  It  was  too  late  to  use  this 
«title  after  the  final  judgment  in  the  former  actioi^. 
The  judgment  of  the  district  court  will  be  afiSrmed. 

lu'DOwm — Rss  Judicata.  —  The  estoppel  of  a  former  judgment  extends 
to  erery  material  matter  inthm  the  iasnes  which  was  expressly  litigated,  and 
also  to  those  matters  which  might  haTs  been  litigated  and  determined:  hmmt* 
(^  ▼.  HoU,  59  Conn.  102;  21  Am.  St.  Bep.  71,  and  noto;  iiofibp  t.  Bunch,  68 
Oa.  1;  20  Am.  St  Rep.  901,  and  note;  Tadiock  ▼.  EccUb,  90  Tex.  792;  73  Am. 
Dec.  213,  and  note;  extended  note  to  Lawrence  t.  BwU^  25  Am.  Dec  542; 
McCuihugh  r.  DomHUU,  85  Va.  37. 

JirBOMBNT  IH  BjBCTMBirT  AJi  Rx3  JUDICATA.  — An  exception  to  the  rule  cA 
res  Judieaia  exists  in  an  action  of  ejectment  on  a  legal  title,  in  whioh  snocesa- 

*ive  suits  may  be  prosecuted  until  two  concurring  judgments  are  obtained: 
MarsUller  ▼.  MarsUiler,  132  Pa.  St  517;  19  Am.  St  Rep.  604.  For  an  ex- 
iended  discussion  of  the  conclusiveness  judgments  in  ejectment,  see  note  to 

-Capertm  v.  Schmidt,  85  Am.  Dec  208.  See  Johnson  r.  Vance,  86  CaL  1 10. 
Purobatiers  after  a  judgment  in  ejectment  must  yield  to  the  process  on  anoh 
judgment  awardiug  possession  to  the  plaintiff:  Hawkma  v.  StaUf  125  IndL  571. 
A  judgment  in  ejectment  upon  an  equitable  title  is  a  bar  to  any  subsequent 

•ejectment  for  the  same  land,  and  includes  all  equitable  titles:  Schive  ▼.  Fau* 
mH  137  Pa.  St  83. 
JtTDaMCNTS  -^  Fatutkb  TO  Sbt  vf  DxRRSX  *-  EsTOFTSL.  ^  Where  a  party 

iiaa  had  an  opportnnity  to  set  up  a  defense,  and  negleota  to  do  so,  a  Judgment 

■xeoovered  against  him  will  be  binding:  JHorrUl  w»  Morriii,  20  Or.  96;  23  Am. 
St  Rep.  95,  and  note  As  to  when  a  former  judgment  acts  as  an  estoppel, 
see  Moore  v.   WiUi'tws,  13*2  Til.  589;   22  Am.  St  Rep.  563,  and  note;  Caper^ 

-Um  ▼.  Schmidt,  2t>  Cal.  479;  85  Am.  Dec  187,  and  note 
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Tru  AamiMMD  PsvBnm  Lm  may  gon«nUj  1m  tMerUdt  aotvitiMtoni- 
tBf  flw  judgment,  unleas  it  was  pleaded  by  tome  anj^plemental  plea»  and  thiia 
brought  within  the  iaanei  before  the  oonrt:  Freeman  on  Judgment^  eea  329; 
MtLmu  T»  BoMt.  35  Wia.  S7;  Peopk's  8.  B.  r.  Bcdgdom,  64  00.90;  Feopk 
^  tMadrng^^CtL  489;  Hamkigmagr.  Jhm^,  47  liiciL  6M;«Mi*-«^  Mmd  T. 
9.mgfaa,  74l0wa|  244;  7  Am.  8t  Repw  476;  and  the  priaaipal 


Bbdden  V.  MBTzasa 

[46  Kamsas.  286l) 

— Ton/mm  AvrmmD  bt  JinwicmT  ab  Rn  Judicata. — A 
iadiBK  of  fact  in  a  fsfecloeam  anil  in  laver  of  a  defendant  therein,  thai 
he  haa  a  ^lalid  fees  deed  aabeeqaeni  to  the  mertgagi^  and  ia  the  evmer 
and  in  tha  foaBession  of  certain  laud  deaeribed  therein,  which  finding  ia 
affirmed  by  the  judgment  of  lorecloeare  as  to  the  other  land  deeoribed, 
■peeiany  excepting  his  land  thereft^m,  is  eonelnsive  as  to  his  title  thereto^ 
aa  to  all  the  parties  and  thoee  eUtiming  nnder  them,  in  a  aabsequent  ac- 
tion. a£  ejeotiaent  fior  the  saaie  Um(i 


Redden  and  Schvmaeherj  and  H.  H.  Harris^  for  the  plaintiff 
in  6iTor» 

Johnson^,  Martin^  and  KeeUr^  and  O.  A.  JTunm,  for  the  d^ 
fendants  in  error. 

Garrm,  C.  Tliis  was  an  action  of  ejeetoieat  brought  by  the 
plaiatiff  in  error  againet  the  defendants  in  ecror,  in  tiie  die* 
Iricieeuri  of  Sbawnee  County,  te  recover  thesootheaet  quarter 
el  9e0tioa  il  ia  lownahip  10  of  range  141  The  defendaati 
id  up  a  dain  e£  title  under  a  certain  tax  deed,  and  aleo  al* 
kged  tiMi  tbe  qoeetWA  of  the  defendants^  title  had  been  finally 
«djodica4ed  ia  a  euit  cooMnenced  in  tbe  disftrict  cowrt  of  Lea^ 
eaiwertb  County^  and  set  uy  sueb  decree  and  judgment  aa 
being  rm  ac(;tNlicate.  The  ease  was  tried  by  tbe  court  without 
a  jury»  aski  judgmeai  rendered  ia  favor  of  tlie  delendante« 

It  seems  that  George  R.  Hinea  was  tiie  owner  of  the  un» 
dmdsd  half  of  this  land  Oft  the  fisst  day  ^  July,  1878.  In 
October  of  tbe  same  yeaa,  ho  conveyed  bob  faitenst  to  W.  H. 
G^iBOB,  who  deeded  to  Harrison  G.  Hioes^  and  he  sold  the 
same  to  the  plaintiff  ift  error  on  tba  eighteenth  day  of  August, 
1884.  The  defendants'  daam  ta  the  land  ia  based  upon  tbe 
liMSfsninn  of  Bli  W.  Metsger,  on  March  1,  1883,  under  a  cer- 
Isia  tax  deed,  and  a  ibsecloaiire  suit  commenced  by  W.  J. 
Bucban^  aa  trustee^  in  the  district  court  of  Leavenwortb 
Cocinty,  on  tbe  asventb  day  of  March,  1883,  against  George  0. 
Ifinea^  Harrison  C.  Hines,  Bli  W*  M^agmr  e<  oi.,  to  foreclose 
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a  mortgage  executed  by  George  R.  Hines  and  wife  on^tho 
property  in  controversy,  and  several  other  tracts  in  Leaven- 
worth, Shawnee,  and  other  counties.  In  this  foreclosure  case, 
summons  was  served  upon  Harrison  C.  Hines  and  Georji^e  R. 
nines,  in  Jefferson  County,  on  the  thirteenth  day  of  March, 
1883,  by  the  under-sheritf  of  the  county,  but  in  making  hia 
return,  he  signed  it,  "sheriff  of  Leavenworth  County,  Kansas, 
by  W.  S.  Van  Cleave,  under-sheriff."  The  summons  being 
from  the  latter  county,  the  officer  had  doubtless  neglected  to 
erase  the  printed  matter  on  the  summons.  On  the  twenty- 
fourth  day  of  December,  1886,  and  upon  proper  notice  to  the 
plaintiff,  but  without  the  knowledge  of  the  original  defendants 
named,  the  sherifi''s  return,  by  leave  of  the  court,  was  amended 
so  as  to  conform  to  the  facts,  and  was  signed  by  George  Davis, 
sheriff  of  Jefferson  County,  by  W.  S.  Van  Cleave,  under-sheriff*. 
The  defendants  Hines  made  default.  Metzger  by  his  answer 
alleged  that  he  was  the  owner  of  this  quarter-section  of  land 
in  controversy  by  virtue  of  a  tax  deed  made  subsequent  to  the 
mortgage,  and  that  therefore  the  land  was  not  subject  to  the 
mortgage.  In  the  trial  of  this  case  in  the  district  court  of 
Leavenworth  County  on  the  fifth  day  of  July,  1884,  the  fol- 
lowing finding  of  fact,  with  others,  was  made:  "  That  the  de- 
fendant Eli  W.  Metzger  has  a  valid  tax  deed  of  the  southeast 
quarter  of  section  U,  township  10,  range  16,  in  Shawnee 
County,  Kansas,  and  is  the  owner  and  is  in  the  actual  posses- 
sion thereof,  and  that  no  other  party  to  this  suit  has  any  lien 
thereon.  The  contention  of  the  plaintiff  in  error  is,  that  the 
district  court  of  Leavenworth  County  rendered  no  judgment 
whatever  upon  this  finding,  and  therefore  nothing  was  settled 
in  that  case,  so  far  as  the  rights  of  the  parties  to  this  suit  are 
concerned;  that  no  person  is  bound  by  any  litigation  until 
there  is  a  final  judgment;  that  until  a  court  renders  a  judg- 
ment upon  a  verdict  of  the  jury  or  its  own  findings,  it  is 
always  susceptible  of  further  investigation  and  of  further  liti- 
gation. It  is  conceded  by  the  defendants  in  error  that  plain- 
tiff in  error  has  shown  such  a  title  to  the  undivided  half  of  this 
land  sued  for  as  would  prevail  but  for  the  fact  that  it  has  been 
extinguished  by  the  foreclosure  proceedings  in  the  district 
court  of  Leavenworth  County,  and  that  the  tax  deed  through 
which  the  defendants  in  error  obtained  title  is  voidable,  upon 
the  evidence  offered  by  the  plaintiff  in  error,  provided  he  is 
not  estopped  by  a  former  adjudication  from  attacking  the 
validity  of  this  tax  deed.    This  concession  materially  simpli- 
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fies  the  caae,  so  that  the  question  of  a  former  adjudication  be« 
comes  the  controlling  one  here. 

A  final  judgment  and  decree  were  rendered  in  the  foreclos- 
ure proceedings  in  the  district  court  of  Leavenworth  County. 
A  personal  judgment  was  rendered  against  George  R.  Hines, 
and  in  favor  of  W.  J.  Buchan  as  trustee,  and  certain  lands 
were  ordered  sold  to  satisfy  that  judgment,  but  the  land  in 
controversy  was  not  included  in  this  decree.  The  question, 
then,  which  this  case  presents  is  this:  Did  the  special  finding 
in  favor  of  Eli  Metzger  concerning  this  land  become  a  part  of 
and  was  it  included  in  the  judgment  and  decree  finally  ren- 
dered by  the  district  court  of  Leavenworth  County?  If  it  did, 
the  question  must  be  answered  in  favor  of  the  defendants;  if 
it  did  not  enter  into  the  final  determination  of  the  case,  nothing 
was  settled  by  this  finding.  It  is  true,  as  counsel  for  plaintiff 
in  error  contend,  that  no  man  should  be  bound  by  any  litiga- 
tion until  there  is  a  final  judgment;  but  in  this  case  there  was 
a  final  decree,  and  our  judgment  is,  that  the  finding  was  con- 
sidered in  rendering  this  decree,  for  the  reason  that  the  land 
claimed  by  Metzger  was  not  included  with  the  other  tracts  of 
land  to  be  sold.  This  land  was  described  in  the  mortgage; 
the  plaintiff  in  the  foreclosure  suit  asked  that  it  be  sold  with 
the  other  lands  to  satisfy  the  mortgage.  The  defendant  Metz- 
ger answered  that  he  was  the  owner  by  virtue  of  a  tax  deed. 
The  ownership  of  this  land  thus  became  one  of  the  issuable 
questions  to  be  settled,  and  as  the  holder  of  such  title,  he  had 
the  right  to  make  full  defense:  Bradley  v.  Parlkurstj  20  Kan. 
462;  Pattie  v.  TFtZaon,  25  Kan.  826.  The  record  shows  a  trial 
and  finding  in  favor  of  Metzger,  and  this  finding  was  confirmed 
by  the  judgment  of  foreclosure  of  the  mortgage  as  to  the  other 
tracts  of  land  described  in  the  plaintiff's  petition,  which  ex- 
cepted this  land  so  found  to  belong  to  him.  This  decree,  we 
think,  recessarily  affirmed  the  finding  that  Metzger  had  a 
valid  tax  deed;  that  he  was  the  owner  and  in  the  actual  pos- 
session of  the  land  in  controversy;  and  that  no  other  parties  to 
the  foreclosure  suit  had  any  liens  upon  the  same.  The  rule 
of  res  adjudieata  applies  as  well  to  facts  settled  and  adjudicated 
as  to  causes  of  action:  Whitaker  v.  Hawley,  30  Kan.  326.  The 
judgroent  of  a  court  of  competent  jurisdiction  is  eonclusive  on 
the  parties  as  to  all  points  directly  involved  in  it  and  neces- 
sarily determined:  Shirland  v.  Union  Nat.  Bdnk^  66  Iowa,  96; 
Freeman  on  Judgments,  sec.  249. 

^  When  a  fact  has  been  once  determined  in  the  course  of  a 
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judicial  proceedings  and  a  final  judgment  baft  been  rendered 
in  accordance  therewith,  it  cannot  be  again  litigated  between 
the  same  parties  without  virtually  impeaching  the  correctness 
of  the  former  decision,  which,  from  motives  of  public  policy, 
the  law  does  not  permit  to  be  done.  The  estoppel  is  not  con- 
fined to  the  judgment,  but  extends  to  all  facts  involved  in  it 
as  necessary  steps,  or  the  groundwork  upon  which  it  must 
have  been  foutided.  It  is  allowable  to  reason  back  from  a 
judgment  to  the  basis  on  which  it  stands,  upon  the  obvious 
principle  that  where  a  conclusion  is  indisputable,  and  could 
have  been  drawn  only  from  certain  premises,  the  premises  are 
equally  indisputable  with  the  conclusion '^  BuHen  y.  Shannon^ 
99  Mass.  200;  96  Am.  Dea  783;  Board  etc  y.  Mineral  Point 
R.  IL  Co.y  24  Wis.  124;  Freeman  on  Judgments,  see.  257; 
Wells  on  Res  Adjudicata,  sec.  226;  1  H<drman  on  Estoppel,  see. 
111. 

Counsel  for  plaintiff  in  error  rely  upon  the  case  of  A^id  ▼. 
Smithy  23  Kan.  66,  where  this  court  saidr  "A  thing  contained 
in  the  findings  or  verdict,  but  not  included  in  or  eonfirmed  by 
Iha  judgment,  cannot  be  considered  as  an  adjudication  or  used 
as  evidence,  unless  some  other  ground  can  be  found  for  its  use 
than  merely  that  it  is  contained  in  such  findings  or  verdict." 

Our  view  of  this  case  doeft  not  conflict  with  the  principle 
there  decided.  We  think  the  judgment  rendered  in  the  fore- 
closure suit  in  Leavenwortii  County  was  in  accordance  with 
the  special  finding  in  favor  of  Metzger;  and  the  fact  that  the 
record  affirmatively  shows  that  the  land  that  he  set  up  a  tiUe 
to  in  hie  answer  was  not  ineluded  in  the  decrae  of  fiMPeelosure 
k  evidence  thai  the  q)ecsal  finding  most  have  eDtoiad  into 
and  becGoae  a  part  of  such,  daeree. 

We  recommend  an  affirmanee  of  the  jndgnMntL 

The  Court.    It  is  so  ordered. 

JvnMMnm  nr  Encrmvar  am  Rn  JmnatXAi  8m  aoto  W  IFmtig  i.  Mt^Mm^ 
j^  M;  slao  110U  to  Bmkm  ▼»  Skammm,  f$ Mm,  Bm.  74L 
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DAKAon  —  BrniBffCB—  OnHions.  —Hie  testimony  of  a  witness,  not  based 
«&.ipooifio  fnofes,  bat  csnaisting  of  «n  opiaion  as  to  the  Inmp  amoont  of 
dsBssgss  snstsiaed  hf  bwch  sf  a  ooatrMl^  b  nisdinissihio  as  »  bans  to 
tho  estimation  of  damages. 

Umasurm  of  Damaoxs — Bkbach  of  CoxraAOT — Pbosfsotitb  Profrs. — 
When  a  breach  of  contract  results  in  tiie  loss  of  definite  profits  which 
ate  aseertalaaUe  aod  withm  the  eontemplatieii  of  the  parties,  they 
may  generally  be  nsooYered^  bat  when  proapeetiiw  prettts  aie  remots, 
eanjeetasal,  andapeealativek  thqy  cannot  be  said  to  be  the  dirset  and 
aaavoidable  result  of  the  breach,  and  oaunot  be  recovered. 

Damaobs  iob  Brbach  of  Contraot  —  DuTT  TO  Diminish.  —  A  party  sning 
to  breach  of  eontraet  Is  required  to  do  what  be  reasonably  can,  and  im- 
prove all  reasonable  epportunity,  to  lessen  the  injury  and  rednee  the 
damages  oaoeed  by  the  breach. 

Mbasoui  of  Damaois  for  B&kach  of  OovrmAor  to  Motb  Uoxbl  —  PBOFin, 
Loss  OF.  —  Where  a  coatract  for  the  removal  of  a  hotel  from  one  town 
to  another  is  broken  by  the  contractor,  after  he  has  been  paid  for  the 
remoTal,  it  is  the  duty  of  the  owner  to  have  the  hotel  remored  at  once, 
and  be  ie  then  entitled  to  reoorer,  as  damagee  for  the  breach,  the  neces- 
sary ezpenaes  of  removal  and  of  avoiding  the  direct  and  unavoidable 
eonaeqneuoes  of  the  breach  of  the  contract*  but  he  is  not  entitled  to  re- 
eover  the  prospective  profits  which  he  would  have  possibly  gained  if  the 
bnilding  had  been  removed  according  to  the  contract. 

Hardy  and  Sterling^  for  the  plaintiff  in  error. 

Batfis^  and  Andreu^^  for  the  defendant  in  error. 

Johnston,  J.  Thomas  P.  Leonard  recovered  a  Judgment 
for  six  hundred  dollars  against  the  Sherman  Center  Town 
Company,  as  damage  for  the  breach  of  a  contract.  Leonard 
owned  a  hotel  in  Itasca,  and  Sherman  Center,  which  was  three 
miles  away,  was  a  candidate  for  county  seat  of  Sherman 
County.  The  town  company,  desiring  to  increase  the  popu- 
lation and  influence  of  Sherman  Center  and  strengthen  its 
candidacy,  held  out  inducements  to  the  citizens  of  the  surround- 
ing towns  to  remove  their  buildings  and  establish  themselves 
in  business  in  Sherman  Center,  and  unite  in  an  effort  to  make 
that  town  the  county  seat  of  the  county.  Accordingly,  they 
entered  into  an  agreement  with  Leonard,  by  which  Leonard 
was  to  join  them  in  building  up  the  town,  and  remove  his 
hotel  from  Itasca,  in  consideration  of  which  the  company  waa 
to  convey  to  him  certain  lots  in  Sherman  Center,  and  provide, 
at  its  own  expense,  men  and  machinery  to  remove  the  hotel, 
and  place  it  over  a  cellar  of  equal  size  and  on  a  foundation  of 
a  similar  kind  as  it  was  then  resting  upon  in  Itasca.    The 
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plaintiff  alleged  that  the  company  bad  failed  and  refused  io 
remove  the  hotel  in  accordance  with  the  terms  of  the  con- 
tract; that  the  other  buildings  which  were  then  situated  in 
Itasca  have  been  removed  to  Sherman  Center,  and  the  town 
of  Itasca  has  become  depopulated^  and  the  business  of  hotel- 
keeping  of  no  value,  and  that  the  hotel  now  stands  alone,  with 
no  town  nearer  to  it  than  Sherman  Center,  which  is  nearly 
three  miles  distant.  He  further  alleged  that  it  was  a  large 
and  well-furnished  hotel,  and  that  the  cost  of  its  construction 
and  the  furniture  contained  therein  was  about  four  thousand 
five  hundred  dollars.  It  is  alleged  that  the  cost  of  removal 
would  be  about  the  sum  of  eight  hundred  dollars,  and  that  he 
suffered  damages  by  the  refusal  of  the  oompany  to  comply 
with-  the  contract  in  the  sum  of  twelve  hundred  dollars.  He 
therefore  asked  judgment  for  two  thousand  dollars.  The  com* 
pany,  by  its  answer,  denies  the  execution  of  the  contract,  or 
that  it  is  authorized  by  its  charter  to  enter  into  the  contract 
alleged  to  have  been  made. 

There  are  several  errors  assigned  by  the  company,  but  only 
one  of  them  requires  attention.  It  appears  that  the  company 
has  conveyed  the  lots  to  Leonard,  as  stipulated  in  the  oon- 
tract,  but  the  hotel  has  not  been  removed,  and,  according  to 
plaintiff's  testimony,  the  non-removal  is  owing  to  the  refusal 
of  the  company  to  furnish  the  men  and  machinery  for  that 
purpose,  although  frequent  demands  have  been  made  npon 
them.  In  the  course  of  the  trial,  the  plaintiff  testified  that, 
by  reason  of  the  removal  of  the  people  and  their  buildings 
from  other  towns,  Sherman  Center  became  a  flourishing  place 
of  several  hundred  people,  where  he  could  have  profitably 
carried  on  the  hotel  business,  but  that  the  town  of  Itasca  was 
practically  abandoned;  so  that  he  is  without  bnsiness,  and 
simply  remains  at  the  hotel  to  protect  the  goods  and  furniture 
therein.  In  order  to  prove  the  extent  of  his  injury,  the  fol- 
lowing question  was  asked,  and  allowed  by  the  court  over  the 
objection  of  the  defendant:  '*  State,  as  near  as  you  can,  what 
would  have  been  your  profits — or  what  your  damages  were, 
in  other  words  —  by  reason  of  the  non-fulfillment  of  this  con- 
tract, not  moving  your  hotel,  and  establishing  your  business 
at  Sherman  Center."  Another  question  which  was  allowed 
over  objection  was:  *'  State  what  the  damage  was  by  reason 
of  them  not  moving  your  hotel  to  Sherman  Center,  as  they 
agreed  to,  in  money."  He  answered  that  the  loss  or  profits 
would  have  been  $150  a  month,  and  that  the  total  damage 
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sustained  by  reason  of  not  having  the  hotel  located  at  Sher- 
man Center,  besides  the  cost  of  moving  the  building,  was  from 
$1,200  to  $1,500,  and  that  it  would  cost  about  $800  to  move 
the  building. 

The  questions  asked  were  objectionable,  and  the  testimony 
given  was  inadmissible,  upon  two  grounds:  !•  The  questions 
were  objectionable  because  they  did  not  call  for  specific  facts, 
but  permitted  the  witness  to  state  a  mere  opinion,  giving  in 
the  lump  the  amount  of  damages  thought  to  be  sustained.  It 
is  the  function  of  the  court  or  jury  trying  the  case  to  determine, 
from  evidence  properly  presented,  what  the  amount  of  dam- 
ages sustained  is,  and  while  it  might  be  very  convenient  for 
the  plaintiff  to  permit  him  and  his  witnesses  to  give  the  dam- 
ages suffered  in  a  lump,  it  would  be  a  very  unsafe  practice  to 
allow  them  to  state  the  amount  of  damages  supposed  to  be 
sustained,  without  regard  to  the  facts  or  knowledge  upon  which 
their  opinions  were  based.  It  is  well  settled  that  the  practice 
is  not  permissible:  Roberts  v.  Comm^rs  of  Brown  Co,^  21  Kan. 
248;  Wichita  etc.  R.  R.  Co.  v.  Kuhn^  38  Kan.  675;  Sharon  Town 
Co.  V.  MorrUf  39  Kan.  877;  Chicago  etc.  R^y  Co.  v.  Neiman^  45 
Kan.  533, 

Then,  again,  the  prospective  profits  that  he  lost  by  the 
breach  of  the  contract  are  too  remote,  uncertain,  and  specula- 
tive to  be  recoverable.  Who  can  tell  what  the  future  gains  of 
the  hotel  business  would  have  been  in  Sherman  Center,  if  he 
had  moved  there?  His  past  profits  in  Itasca  were  not  shown, 
and  there  is  no  testimony  of  the  gains  of  others  established  in 
the  same  business  at  Sherman  Center.  How,  then,  does  Leon- 
ard know  that  the  profits  would  have  been  $150  per  month? 
The  gains  to  be  derived  from  the  business  depended  upon 
many  contingencies  other  than  the  mere  removal  of  his  hotel 
(o  that  place.  The  growth  of  the  town,  the  location  of  the 
county  seat  there,  or  at  another  town  near  by,  the  immigra- 
tion and  travel,  the  competition  in  the  hotel  business,  the 
price  of  provisions  and  the  cost  of  help,  the  general  reputation 
of  the  house,  ahd  the  popularity  of  the  landlord  with  the  trav- 
eling public  and  the  people  of  that  community  are  suggested  as 
some  of  the  considerations  that  would  affect  the  anticipated 
benefits.  Where  the  breach  of  a  contract  reRults  in  the  loss 
of  definite  profits  which  are  ascertainable,  and  were  within  the 
contemplation  of  the  contracting  parties,  they  may  generally 
be  recovered,  but  the  prospective  profits  do  not  furnish  the 
correct  measure  of  damages  in  the  present  case*     Aside  from 
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the  remote,  eonjooitural,  and  ffpecnlative  character  of  the  anti- 
cipated beoefita,  it  eannot  be  «aid  that  the  loss  of  them  is  the 
direct  and  nnaroidable  con«equenee  of  the  breach.  The  plain- 
tiff could  not  ait  idle  an  indefinite  length  of  time  and  safely 
comit  on  the  reoofBiy  of  9150  per  month  as  damages.  If  there 
WM  a  breach  of  the  cootraet,  it  was  his  doty,  npon  learning  of  it» 
to  at  once  remove  the  building,  or  employ  others  to  do  so,  and 
ohaarge  the  cost  of  the  removal  to  the  town  company.  The  law 
requires  that  the  injured  party  shall  do  whatever  he  reason* 
ably  can,  and  improve  all  reasonable  opportunities,  to  lessen 
the  injury.  From  the  testimony  it  appears  that  Leonard 
could  have  procured  others  to  move  the  hotel;  and  in  such  a 
case,  the  ordinary  measure  of  damages  is  the  cost  of  removal 
and  the  reasonable  expenses  of  avoiding  the  consequence  of 
the  defendant's  wrong:  Kansas  Pae.  IPy  Co*  v.  Mihlman^  17 
Kan.  224;  Loker  v.  Danion^  17  Pick.  284;  1  Sedgwick  on  Dam- 
ages, 165,  and  cases  cited. 

Counsel  for  plaintiff  in  error  say  that  no  more  than  the  cost 
of  removal  was  allowed  by  the  court;  but  the  admission  of  the 
objectionable  evidence  against  the  opposition  of  the  plaintiff 
in  error  would  indicate  that  the  court  adopted  an  incorrtct 
measure  of  damages,  and  did  not  limit  the  recovery  to  the 
expense  of  the  removal.  The  liability  of  the  plaintiff  in  error 
for  any  loss  is  not  conceded.  It  is  shown  in  the  te&tinjony 
that  soon  after  the  time  for  the  removal  of  the  building  the 
people  of  Sherman  Center  abandoned  the  attempt  to  obtain 
the  county  seat,  and  all  or  nearly  all  of  them  moved  to  an- 
other place.  It  is  claimed  by  plaintiff  in  error  that  Leonard 
objected  to  the  removal  of  his  building  until  the  question  of 
the  location  of  the  county  seat  was  settled.  He  testified  at 
the  trial  that  he  did  not  intend  to  move  the  building  to  Sher- 
man Center,  and  that  he  would  not  move  the  building  at  all 
until  the  county  seat  was  permanently  located.  If  the  non- 
removal  of  the  building  was  due  to  the  fault  of  Leonard,  he  is 
not  entitled  to  recover  anything.  This  is  a  disputed  question 
of  fact,  which  must  be  settled  on  another  trial. 

For  the  error  of  the  court  in  admitting  testimony,  the  judg- 
ment of  the  court  below  will  be  reversed,  and  the  cause  re* 
manded  for  a  new  trial. 

Daxaok  —  FitosraoTTVB  Pbovits  *-  Wmrrant  RvooriRABLa —  Protpeei- 
ite  profits  cannot  be  leooverod  ts  damages  where,  iron  the  ciionnwtMioei^ 
there  ie  no  soffloieBt  basia  for  estimating  aneh  profits:  Wrifhi  t.  Mmhrntu^ 
78  Wis.  89;  23  Am.  St  Rep.  393,  and  note.    Prospective  profits  oannot  be  es- 
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tivyifesd  m  iMrMring  iJiiMgi  lor  *  ^rMoh  of  oBoirMil:  Catm  t.  Sporhman,  7S 
T«K.  619;  li  Am.  at  Bepu  800.  ud  notei  ^Mm  v.  MeDomald,  26  8.  C.  66| 
60  Am.  Rep.  484,  Aod  •xtonded  note;  extended  note  to  Hargrmmm  r.  Kkm^ 
boijf,  83  Am.  Hep.  123-139;  Mwigomer^  ComUif  tie.  8ock^  r.  Hmrwood^  19ft 
Ind.  440;  l>am»  r.  Dwrii,  84  Mich.  825;  Fiorttu»€le.  B.  B.  Co,  r.  Pwdm,  4ft 


JkAmAQwn  warn,  Brbms  ov  OMiTBAor — Dmr  ov  Pminnvv  io  Dnciyiso. 
— Ote  who  anfibn  fremft  brwaii  of  oentmet  mnet ook  oo  ■•  to  mke  hie  dam* 
agMMsmalloehereMOooblyouis  WHgki  t»  Bmk^MttrvfUt,  HON.  T, 
437;  ft  An.  St.  Rep.  856^  oad  aote;  FaOort^  iC6  /m.  iHi^  v.  Wmrkkh  49  1m. 
lOift;  Bmttimdete.  Ox  ▼•  Switom.  4ft  Km.  192. 


StBWART  9.   BOSLBT. 

C4S  KAnAl,  SIT.) 
JoBisDiotioir — BsracnvB  Pftooina.  — Where  the  copy  of  a  Jnstioe*!  origl- 
lud  sammoBii  Mvred  en  defeadant  by  leaTing  it  at  hie  uraal  place  of 
boaineaa,  ia^  by  miatake,  signed  by  the  oonatable  aerring  it  inatead  of 
the  jiiatioe  iaming  it»  bat  it  cootaina  the  name  of  the  joatioe  in  the  in« 
doraement  on  the  copy  aerred,  a  judgment  on  such  service  ia  Toidable 
en  direet  proceeding,  bat  ia  net  absolutely  void. 

ShepardL,  Orove^  and  Shepard,  for  the  plaintiff  in  erron 

OeoTffe  E,  MeMahon^  for  the  defendant  in  error. 

Grben,  C.  On  the  twenty-first  day  of  May,  1886,  William 
M.  Duncan  raed  E.  J.  Stewart,  before  A.  R.  Blackburn,  a  jus- 
tice of  the  peace  of  Harper  County,  to  recover  the  sum  of 
fifty-eight  dollars  for  services  rendered.  The  justice  of  the 
peace  issued  a  summons  which  was  regular  upon  its  face, 
and  delivered  it  to  C.  M.  Bodley,  a  constable.  The  summons 
was  returned  with  the  indorsement  that  service  had  been 
made  by  a  copy  left  at  the  residence  of  the  defendant.  On 
the  return  day  the  defendant  made  no  appearance,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiff  for  the  amount 
claimed.  On  the  following  day  an  execution  was  issued  on 
said  judgment,  and  delivered  to  Bodley,  as  constable,  which 
was  levied  upon  the  property  in  controversy  in  this  action. 
On  the  12th  of  June,  the  plaintiff  in  error  brought  an  action 
in  replevin  against  Bodley  and  Stewart  to  recover  the  prop- 
erty taken  on  execution.  The  defendants  in  this  replevin 
suit  gave  a  redelivery  bond,  retained  possession  of  the  prop- 
erty, and  it  was  sold  under  the  execution.  This  replevin 
action  was  never  tried,  hut  was  continued  from  term  to  term, 
until  June,  1887,  when  it  was  dismissed  by  the  plaintiff  with- 
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out  prejudice.  This  actioQ  was  commenced  in  tbe  district 
court  of  Harper  County  on  tbe  nineteenth  day  of  July,  1887, 
to  recover  the  value  of  the  property  sold  upon  execution  by 
Bodley,  as  constable. 

The  defendant  answered,  and  set  up  three  defenses:  1.  A 
general  denial;  2.  Justification  under  the  execution;  and 
3.  The  replevin  action.  Tbe  plaintiff  demurred  to  the  third 
ground,  which  was  sustained  by  the  court.  The  plaintiff 
then  filed  a  reply  to  the  second  defense,  denying  the  judg« 
ment,  and  alleged  that  Bodley  did  not  serve  a  copy  of  the 
summons  upon  the  plaintiff,  but  made  a  false  return;  thai 
the  copy  left  at  the  residence  of  Stewart  was  signed  by  C.  M. 
Bodley,  justice  of  the  peace;  and  that  no  appearance  was 
made  by  Stewart.  It  was  further  alleged  that  Bodley  knew 
that  said  return  was  false.  At  the  January  term,  1889,  tbe 
case  was  tried  by  the  court,  and  resulted  in  a  finding  and 
judgment  for  the  defendant,  and  the  plaintiff  brings  the  case 
here  for  review. 

The  assignment  of  error  is,  that  the  court  should  not  have 
overruled  the  plaintiff's  demurrer  to  the  evidence  of  the  de- 
fendant; and  this  raises  the  question  as  to  whether  or  not  the 
judgment  rendered  in  the  case  of  Duncan  v.  Stewart,  before 
A.  R.  Blackburn,  justice  of  the  peace,  was  void.    This  is  the 
main  question  in  the  case.     If  the  judgment  was  rendered 
without  service,  it  was  void.     To  determine  the  question  of 
service,  we  must  consider  what  was  left  at  the  usual  place 
of  residence  of  the  defendant.    The  summons  issued  by  the 
justice  of  the  peace  was  regular.    The  copy  served  was  signed 
by  the  constable  instead  of  the  justice  of  the  peace.     It  was 
addrepeed  to  Bodley,  as  constable,  and  contained  the  indorse- 
ment that  if  the  defendant  failed  to  appear,  judgment  would 
be  taken  for  the  sum  of  fifty-eight  dollars,  with  interest  at  the 
rate  of  seven  per  cent  per  annum  from  the  twenty-first  day 
of  Klay,  1886,  and  costs  of  suit,  and  signed  by  A.  R.  BIack« 
burn,  justice  of  the  peace.    It  could  be  seen  at  a  glance  that 
Bodley  could  not  have  been  the  justice  of  the  peace  and  con- 
stable too;  that  his  signature  to  the  copy  must  have  been  a 
clerical  error.    The  defendant  served  lived  in  the  same  town* 
ship  where  the  officers  resided,  and  would  be  presumed  to 
know  who  they  were;  and  the  fact  that  the  name  of  the  jus* 
tice  of  the  peace  did  appear  in  one  place  upon  the  copy,  and 
that  the  process  was  addressed  to  Bodley,  was  sufficient  to 
inform  him  that  he  had  been  sued.    There  is  no  question  but 
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that  the  service  would  haye  been  set  aside  if  a  motion  had 
been  made  for  that  purpose;  but  we  are  not  prepared  to  say 
that  the  judgment  was  absolutely  void,  but  might  have  been 
set  aside  in  a  direct  proceeding.  We  conclude,  therefore,  that 
the  service  made  upon  E.  J.  Stewart,  in  the  original  suit,  was 
only  voidable,  and  not  void:  See  Bassett  v.  Mitchell^  40  Kan. 
549;  Friend  v.  Green,  43  Kan.  167. 

Holding,  as  we  do,  that  the  judgment  rendered  in  favor  of 
Duncan  and  against  Stewart  was  not  void,  but  only  voidable, 
there  was  no  error  in  the  trial  of  this  action  in  the  court 
below,  and  we  therefore  recommend  an  affirmance  of  the  judg- 
ment 

The  Court.    It  is  so  ordered. 

Joancss  cm  tbs  Pbacb  ~  DiniOTivs  Bnvios  ov  Paocias.  —  A  defect 
ire  eecTice  of  a  sammone  in  a  jnatice's  eoort  renders  a  judgment  thereon 
▼eid  €or  want  of  jnnwliotion:  King  t.  £aU$,  80  Mich.  8(S7;  20  Am.  St  Rep. 
618^  and  note.  And  a  mere  recital  in  the  judgment  that  snmmone  wa«  duly 
eerred  ia  not  enflSeient  to  show  jurisdiction:  McDonald  t.  PreBcoU,  2  Ner. 
lOei  90  Am.  Dec  517,  and  note;  Moort  t.  Hamen,  76  Mioh.  664 


Paoipio  Express  Company  v.  Folbt. 

£40  KaHSAS.  457.) 
QOHMOS     G4BBISB8 — POWBE    TO    LdO*    LiAKUTT    FOB    NsOLiaSHOS. — 

Although  a  dommon  carrier  cannot  stipulate  for  absolute  exemption  from 
tesponsibiUty  for  his  negligenoe^  he  may  limit  his  liability  to  an  amount 
slated  in  a  written  receipt  or  special  contract  in  Uie  event  of  loss  or 
hijury  to  the  goods  or  property  through  his  ordinary  negligence,  pro- 
vided sneh  contract  is  freely,  rduntarily,  and  fairly  entered  into  by  the 
parties^  and  is  Just  and  reasonable  in  its  terms. 

Ommom  OUxukbs— LnoTATiDir  ov  IdABiurr  nr  GmnnuLor. —Where  a 
special  contract*  volnntarily  entered  into  by  the  shipper,  provides  that 
the  carrier  '*is  not  to  be  held  liable  for  any  Ices  or  damage^  except  as 
forwarders  ooly,  nor  for  any  loss  or  damage  cl  any  box,  package,  or 
Ihtng  for  over  fifty  dollars,  unless  ttie  just  and  true  value  thereof  is 
staled  therein,"  the  contract  is  binding  on  the  shipper,  and  is  the  limit 
and  measure  of  his  recoTcry  when  the  true  value  of  tiie  goods  shipped 
is  act  stated  in  the  receipt^  and  they  are  lost  through  the  ordinary  negli* 
genee  of  the  carrier. 

OnoiOH  Gakriibs  ^  CoHTRAor  OF  Sbipmsiit — PBMDMPTioir.  —  A  shipper 
of  goods  who  fills  out  a  blank  receipt  contsined  in  a  book  previously  fur- 
■ished  by  an  exprees  company  for  his  nse^  and  obtains  the  signature  of 
ihm  company's  sgent  thereto  upon  deliTcring  to  him  a  package  for  trans- 
portation, will  be  presumed  to  know  the  contents  of  the  receipt,  and  if 
he  reoeires  such  receipt  without  objection,  his  assent  to  its  conditions 
will,  in  the  abeence  of  fraud,  be  eondusirely  presumed. 
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A.  L.  WiUiamB  and  Okafle$  JfonfM,  tot  the  plaintiff  in 
error. 

John  HutehingB^  for  the  defendant  in  ecroc 

HoBTOK,  G.  J.    The  i^ineipal  question  in  this  ease  is,  What 


effect  is  to  be  given  to  the  following  language  of  the  receipt 
cuted  by  the  express  company:  ^  It  is  herebjr  expressly  agreed 
that  the  said  Pacific  Express  Company  is  not  to  be  held  liable 
for  any  loss  or  damage,  except  as  forvrarders  only,  nor  for 
any  loss  or  damage  of  any  box,  package,  or  thing  for  oyer  fifty 
dollars,  unless  tbejustand  true  value  thereof  is  herein  stated''  7 

It  appears  that  the  type  and  electrotype  plates  were  shipped 
from  Kansas  City  to  Lawrence  by  the  A.  N.  Kellogg  Newspaper 
Company,  which,  in  making  the  shipment,  acted  for  Peter  T. 
Foley.  It  also  appears  that  the  newspaper  company  had  a 
receipt-book,  furnished  by  the  express  company,  and  in  the 
heading  to  each  page  were  printed  conditions,  and  among 
others  the  one  quoted.  The  newspaper  company,  having  this 
book  in  its  possession  and  control,  and  using  it  from  day  to 
day,  must  be  presumed  to  have  known  of  its  conditions,  and 
to  have  shipped  with  reference  to  it.  In  this  the  company 
acted  for  the  plaintiff,  and  he  must  be  presumed  to  have 
assented  to  the  terms  and  conditions  of  the  receipt.  The  jury 
made  the  following  special  findings  in  answer  to  questions 
submitted  to  them:  — 

"  Q.  Was  not  the  box  containing  the  type  and  electrotypes 
in  controversy  broken  while  it  was  still  in  the  car  in  which  it 
was  brought  from  Kansas  City?  A.  It  was  found  broken  in 
the  car. 

"  Q.  If  you  should  find  that  said  box  was  broken  open  by 
any  negligence  of  the  company,  state  what  act  or  thing  caused 
said  box  to  be  broken.    A.   We  do  not  know. 

"  Q.  Do  the  jury  know  where,  on  the  journey,  the  box  was 
broken  open?    If  so,  state  where.     A.   We  do  not  know. 

''  Q.  Were  not  the  agents  of  defendant  negligent  in  taking 
the  box  out  of  the  oar?    A.   Yes. 

"  Q.  Could  they  not  have  saved  the  contents  of  the  box  by 
handling  the  box  carefully  when  it  was  taken  out  of  the  car? 
A.   Yes,  to  the  best  of  our  knowledge  and  belief.'' 

The  district  court,  among  other  things,  instructed  the  jury 
that  *' while  a  common  carrier  is  generally,  in  the  absence  of 
any  such  limitation,  liable  absolutely  as  an  insurer  against  all 
loss  except  that  caused  by  the  act  of  God  and  the  pnblie 
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enemy,  it  may  limit  sudi  Hability  by  special  conditions  such 
as  contained  in  this  receipt^  but  such  special  contract  cannot 
relievB  the  company  from  its  own  negligence*  It  follows  that 
in  this  case  the  company  is  liable,  if  at  all»  not  as  an  insurer, 
bat  solely  for  negligence  in  the  transportation  of  the  property. 
Negligence  is  a  negative  term,  implying  the  want  or  absence 
of  ordinary  care,  — that  is,  that  care  and  caution  that  men  of 
ordinary  prudence  usually  exercise  under  like  circumstances. 
Whether  the  defendant  company  was  so  negligent,  and  if  so, 
whether  such  negligence  caused  the  injuries  complained  of, 
are  questions  of  bust  for  the  jury,  to  be  determined  from  all 
the  evidence.  You  should  consider  the  condition  of  the 
material  when  delivered  to  them,  the  manner  in  which  it  was 
boxed,  the  nature  of  the  articles  so  far  as  they  could  be  seen 
and  known  by  the  shipper,  the  manner  in  which  such  prop* 
erty  is  handled,  the  condition  and  circumstances  in  which  it 
was  found  at  ths  place  of  destination,  and  taking  into  consid- 
eration all  the  surrounding  circumstances  and  facts  proven, 
and  using*  that  ordinary  knowledge,  observation,  and  experi- 
ence in  life  that  men  generally  possess,  you  must  say  whether 
ths  loss  ftnd  injury  were  attributable  to  the  want  of  ordinary 
eara  and  diligence  on  the  part  of  the  express  company.  If 
they  were,  the  plaintiff  may  recov^  his  actual  loss;  otfaerwiss 
hs  eannot  recover  beyond  the  sum  of  fifty  dollars.'* 

The  espreas  company  askied  ths  court  to  instruct  the  jury 
as  ialk>wa:  ^  L  The  jury  are  instructed  to  return  a  verdict  in 
lasior  of  the:  plaintiff  for  Hie  sum  of  fifty  dollars;  2^  The  agree- 
nani  in  the  raoeipt  that  defendant  will  not  be  liable  for  more 
than,  fifi^  dollais  for  any  shipment  unless  the  true  value  of 
BDsh  shipment  is-  stated  in<  the  recMpt,  is  a  valid  agreement, 
and  xsiienreB  the  defendant  of  liability  as  insurer  for  all  amounts 
over  fifigr  dollars^  leaving  itliahle  in  excess  of  fifty  dollars  only 
far  gsass  negligeficei  and  the  burden  of  proving  grosa  negli- 
psnoe  is  upon  the  plaintiff.'' 

1.  Ifc  is.  settled,  by  th«  decisions  of  this  eourty  and  by  the 
gMsi  waigbt  of  anthorilgr,  that  a  common  carrier  cannot  stip* 
idats  for  exemption  firom<  issponsihiHty  for  the  negligence  of 
hisMslf  or  his  servants^  on  grounds  of  publie  policy,  even  by 
tx^presa  continet:  Kan8a§  Cii^  $U.  K  R.  Co*  v.  Stsnpson,  80 
Kan.  6r46;  46  Am.  Bepu  104^  Railroad  Co.  vl  Loahoood,  17 
WidL  9Sly  and  Iha  aases  tbenun  cited;  2  Am.  ft  Bug.  Bncy. 
ef  LasF^  829L  But.  tbis-  is  not  the  question  presented  by  ths 
vseeid  in  this  cassw    The  receipt  executed  by  the  express  com* 
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pany,  and  knowingly  and  voluntarily  accepted  by  the  shipper 
through  his  agent,  expressly  provided  '*  that  the  express  com* 
pany  was  not  to  be  liable  for  any  loss  or  damage  to  the  box 
for  over  fifty  dollars,  if  the  just  and  true  value  thereof  was  not 
stated."  The  true  and  just  value  of  the  box  was  not  stated  iu 
the  receipt,  or  to  the  company  by  the  shipper.  The  trial  court 
very  properly  instructed  the  jury  "that  the  shipper  must  be 
presumed  to  have  assented  to  the  terms  and  conditions  of  the 
receipt."  Two  questions  are  therefore  presented  for  our  de* 
termination:  1.  May  a  common  carrier  limit  his  liability  to  an 
amount  stated  in  a  written  receipt  or  special  contract,  in  the 
event  of  loss  or  injury  to  the  goods  or  property  through  ordi- 
nary negligence,  if  such  special  cohtract  is  freely,  voluntarily, 
and  fairly  entered  into  by  the  parties,  and  such  contract  is 
just  and  reasonable  in  its  terms?  2.  Did  the  written  receipt 
or  special  contract  between  the  shipper  and  express  company 
in  this  case  limit  the  liability  of  the  company  for  loss  or  in- 
jury to  the  amount  of  fifty  dollars? 

The  better  authorities  declare  the  law  to  be,  that  the  value 
of  the  property  transported  maybe  agreed  upon,  and  the  dam- 
age or  loss  to  the  property  occasioned  by  the  negligence  of  the 
company  or  its  servants  will  be  limited  to  the  agreed  valua- 
tion. Hart  V.  Pennsylvania  R,  R,  Co.^  112  U.  8.  831,  may  now 
be  called  the  leading  cape  in  America.  Mr.  Justice  Blatch* 
ford,  delivering  the  opinion  of  the  court  in  that  case,  said, 
among  other  things,  that  '^it  is  the  law  of  this  court  that  a 
common  carrier  may,  by  special  contract,  limit  his  common- 
law  liability,  but  that  he  cannot  stipulate  for  exemption  from 
the  consequences  of  his  own  negligence  or  that  of  his  servants. 
....  There  is  no  justice  in  allowing  the  shipper  to  be  paid 
a  large  value  for  an  article  which  he  has  induced  the  carrier 
to  take  at  a  low  rate  of  freight,  on  the  assertion  and  agreement 
that  its  value  is  a  less  sum  than  that  claimed  after  a  loss.  It 
is  just  to  hold  the  shipper  to  his  agreement,  fairly  made,  as  to 
value,  even  where  the  loss  or  injury  has  occurred  through  the 

negligence  of  the  carrier The  limitation  as  to  value  has 

no  tendency  to  exempt  from  liability  for  negligence.  It  does 
not  induce  want  of  care.  It  exacts  from  the  carrier  the  meas* 
ure  of  care  due  to  the  value  agreed  on.  The  carrier  is  bound 
to  respond  in  that  value  for  negligence.  The  compensation 
for  carriage  is  based  upon  that  value.  The  shipper  is  estopped 
from  saying  that  the  value  is  greater.  The  articles  have  no 
greater  value  for  the  purpose  of  the  contract  of  transporta- 
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tioa  between  ihe  parties  to  that  ooiitract  The  carrier  mnst 
respond  for  negligence  np  to  thaiTalne.  It  is  jnst  and  rea- 
sonable that  such  a  contract^  fairly  entered  into,  and  where 
there  is  no  deceit  practiced  on  the  shipper,  should  be  upheld. 
There  is  no  violation  of  public  policy.  On  the  contrary,  it 
would  be  unjust  and  unreasonablci  and  would  be  repugnant 
to  the  soundest  principles  of  fair  dealing  and  of  the  freedom 
of  contracting,  and  thus  in  conflict  with  public  policy,  if  a 
shipper  should  be  allowed  to  reap  the  benefit  of  the  contract 
if  there  is  no  loss,  and  to  repudiate  it  in  case  of  loss.''  See 
also  Harvey  v.  Terre  Haute  etc.  R.  R.  Co.^  74  Mo.  539;  Brehme 
y.  Dinemarej  25  Md.  829;  Louisville  etc.  R.  R.  Co.  T.  Sherrod^  84 
Ala.  178;  DunUey  ▼.  Bo8ton  etc.  R.  R.  Co.^  Sup.  Ct  N.  H.,  1890; 
Magnin  v.  Dinemore^  62  N.  Y.  85;  20  Am.  Rep.  442;  Squire  ▼• 
New  York  Cent.  R.  R.  Co.^  98  Mass.  239-245;  98  Am.  Dec.  162; 
Craves  ▼.  Lake  Shore  etc.  R,  R.  Co.,  187  Mass.  83;  50  Am.  Rep. 
282;  HiU  ▼.  Boston  etc.  R.  R,  Co.^  144  Mass.  284;  Falkenau  w. 
Fargo,  8  Jones  A  S.  832;  55  N.  Y.  642;  Ghormley  ▼.  Dinsmore, 
21  Jones  A  S.  36;  Westeott  ▼.  Fargo^  6  Lans.  328;  Orctee  ▼. 
Adams,  100  Mass.  505;  97  Am.  Dec.  117;  1  Am.  Rep.  181; 
Pemberton  Co.  v.  New  York  Cent.  R.  R.  Co.,  104  Mass.  144.  See 
also  Breese  ▼.  United  State$  Tel.  Co.,  48  N.  Y.  132,  189,  141, 
142;  8  Am.  Rep.  526;  23  Am.  &  Bng.  R.  R.  Cas.  703;  42  Am. 
A  Eng.  R.  R.  Cas.  866  (Va.,  1879). 

2.  As  to  the  second  question  proposed,  we  think  that  the 
limitation  in  the  written  receipt  or  special  contract  not  to  be 
liable  for  any  loss  or  damage  over  fifty  dollars,  in  this  case, 
stands  as  if  the  carrier  had  asked  the  value  of  the  box  and 
its  contents,  and  had  been  told  by  the  shipper  '*  that  the  value 
was  fifty  dollars  only,"  or,  which  is  the  same  thing,  had  been 
told  by  ihe  shipper  **  that  if  loss  or  damage  occurred  to  the 
box  or  its  contents,  he  would  not  demand  over  fifty  dollars.'* 
In  KaUman  ▼•  United  States  Exp.  Co.,  8  Kan.  205,  it  was  said 
thai  ''no  value  was  given  in  the  bill  of  lading  which  was 
delivered  to  the  shipper  by  the  express  company,  and  xeceived 
by  him  without  objection,  thus  consenting  and  agreeing  that 
the  plaintiffs  should  be  bound  by  its  terms.  If  he  had  de- 
sired to  make  the  company  responsible  for  the  full  value  of 
the  goodSi  he  had  only  to  furnish  them  with  the  amount  and 
have  it  inserted  in  the  bill.  But  it  may  be  said  that  the  com- 
pany were  bound  to  make  inquiry  as  to  the  value  of  the  goods 
if  they  desired  to  obtain  the  benefit  of  this  limitation  upon 
their  liability.    We  confess  that  we  are  not  able  to  see  any 
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good  reason  foe  making  luiik  ft  rt qairemeiii  a  eondiiioQ)  praoe* 
dent  in  such  case.  Tho  ooiBtpaiiy  exiitbito  to  tbo<  emplojor 
the  exnct  coudition  upon  which  they  wilL  recexve  his  pnoperty 
(or  carriage^  to  which  he  may  assent  or  not,  as-  he  iMy  choose. 
If  he  assent,  we  Uunk  he  should  be  bo«iikl  thereby.  As  in  this 
case,  if  the  real  rklw^  of  the  propecty  wae  $592.53,  the  em- 
ployer,  in  ease  of  loss,  would  be  ae  uuch^  nay  more,  interested 
ill  having  sueh  Talue  truly  stated  in  tbo  bill  of  hiding  or  Be- 
ceipt  ae  the  eonrrpany  could  possibly  be  in  haTing  the  ▼alue 
understated.  He  ought,  then^  to  have  made  known  to  the 
company  the  true  value  of  the  goods,  and  more  especially  as 
t!te  Lirtiitation  upon  the  liability  of  the  company  was  so 
plainly  stated  in  the  receipt.'* 

We  do  not  quote  thia  part  of  the  opinion  in  the  above  case 
because  it  isnecessarily  conclusive  or  binding  as  a  prior  decis- 
ion of  this  courts  as  in  that  ease  the  trial  court  granted  a 
new  triaL  This  court  affirmed  the  action  of  the  court  below. 
Much  said  in  the  former  opinion,  outside  of  ftffirmiDg  the*  ac- 
tion of  the  court  in  granting  a  new  trial,  we  consider  obiter 
dictum.  The  trial  court  ia  thaA  ease^  in  granting  the  new  trials 
did  not  pass  upon  a  pure,  simple,  and  unmixed  qoestion  of 
law.  This  court  has  decided  time  and  again  thai  "the  grant* 
log  of  a  new  trial  ie  largely  iu  the  discretion  of  tJie  trial  court; 
and  where  a  new  trial  is  given,  and  the  vecond  does  not  show 
upon  what  grounds  the  court  granted  such  new  trial,  but  the 
record  does  show  errors  uponi  whieb  the  trinl  court  might  have 
granted  a  new  trial,  the  order  granting  suck  trial  will  not  be 
disturbed'*:  Samey  v.  Dudley^  40  Earn  347;  HavmU  v.  Pngh^ 
25  Kan.  9t^  City  qf  Sedcun.  v.  ChwcK^  Kan.  ISO;  see  Jfote  ▼; 
WilUcmM  eCff.  iMd  Co.,  4ft  Kaok  45.  ''It  ie  a  BHtxiin^  not 
tei  be  d!hsaiegardedv  thai  general  expressione.  in  every  epinioM 
are  eot  to  be  taken  in  connection  wath  tlM  ease  m  wUeh  thoae 
expressions  are  used.  If  they  go  beyend  tke  caee^  tiiey  mmj 
be  respected^  but  ought  not  to  control  the  jndgaient  in  a  snb* 
sequent. suit  wheat  the  vary  point  ie  preseaAed  te  dectsien. 
The  reason  of  tUe  leviaB  ie  obvieua'^t  Coftmi  vu  Kr^ttua,  8 
WheaL  264-399,  iXXk 

But  we  have  reiorred  ie  tl^t  part  of  tibe  Kallamn  epMan 
because  the  court  bek)*  charged  the  jwiy  ''  that  the  Kettogg 
Newspapev  CSompaay,  haviag  this  neeiplhboek  in  ite 
«on  and  coatnri^  and  oaing  it  from  da^  to  deyv  nuet  be 
earned  to  have  known  ef  snek  ooaditiene,  and  to  haspe  sU  nped 
with  refereaoe  to  iL    In  this  it  acted  fioi  tba  plainlifl^  and  ks 
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must  be  presaroed  to  haye  assented  to  the  terms  and  condi- 
tions of  the  receipt";  and  because  this  part  of  the  charge  of 
the  trial  court  and  the  part  of  the  opinion  quoted  from  the 
Kallman  case  are  in  accordance  with  reason,  fairness,  and  jua- 
tice.  This  part  of  the  opinion  also  answers  the  objection 
"  that  the  value  of  the  property  transported  was  not  agreed 
upon/' 

As  is  forcibly  argued  by  counsel,  *'The  express  company 
took  the  property,  and  signed  a  receipt  presented  to  it  by 
pUintiff's  agent.  It  is  true  that  it  was  one  of  a  book  of  re- 
ceipts furnished  by  the  express  company,  but  the  receipts  were 
all  in  blank,  the  printed  part  containing  all  the  regulations 
that  the  express  company  required  the  shipper  to  comply  with. 
The  blanks  were  all  left  for  the  shipper  to  fill  in  any  way  he 
pleased;  and  in  whatever  way  he  filled  the  blanks,  the  ex- 
press company  was  bound  to  receipt  for  the  property  covered 
by  the  receipt.  When  the  shipper  had  filled  the  blank  and 
presented  it  to  the  express  company  for  its  signature,  he  was 
io  the  attitude  of  proposing  an  agreement  to  the  express  com- 
pany for  acceptance.  The  signature  of  the  express  company 
was  the  completion  of  the  agreement,  and  the  agreement  as 
sompleted,  so  far  as  it  related  to  the  value  of  the  property, 
was  not  a  limitation  of  liability  for  negligence  in  any  way,  bat 
a  square  agreement  that  the  property  presented  for  carriage 
and  covered  by  the  receipt  was  worth  only  fifty  dollars/' 

In  Oppenheimer  v.  UniUd  Stai$8  Express  Co.^  69  111.  62,  18 
Am.  Rep.  596,  the  facts  were  about  as  follows:  Hay  and  Stern 
•hipped  by  the  United  States  Express  Company  a  box  weigh- 
ing twenty-five  pounds  from  New  York  City  to  Oppenheii^er 
ft  Cob  at  Chicago,  Ulinois.  It  contained  jewelry  of  the  value 
of  three  thousand  eight  hundred  dollars.  The  receipt  given 
by  the  express  company  was  similar  in  that  case  io  the  re- 
eeipt  given  by  the  Pacific  Express  Company  in  this  case. 
The  blank  for  the  value  of  tlie  box  aud  contents  was  not  filled 
in.  But  the  limitation  of  fifty  dollars  was  in  the  receipt  in 
that  case,  as  in  this.  The  box  and  its  contents  were  destroyed 
by  fire  in  the  office  of  the  express  company  at  Chicago.  Op- 
penheimer <&  Co.  brought  an  action  to  recover  for  the  value  of 
the  contents  of  the  box.  Judgment  was  rendered  in  their  favor 
for  fifty  dollars  only.  They  appealed.  The  judgment  of  the 
b>wer  court  was  afiirmed  by  the  supreme  court  of  Illinois.  In 
tendering  its  opinion,  tliat  court  said:  *'The  terms  and  con- 
ditions on    which   the  company  received   the    property  for 
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transportation  were  clearly  expressed  in  the  body  of  the  re- 
ceipt, and  in  a  way  not  calculated  to  escape  attention.  It 
must  be  supposed  that  these  men  paid  some  attention  to  th«: 
transaction  of  their  business,  and  were  reasonably  well  in- 
formed in  regard  to  the  nature  of  their  contracts.  That  they 
should  have  been  so  doing  business  with  this  company  foi 
years,  handling,  filling  out,  and  procuring  the  execution  of 
these  shipping  receipts,  without  a  knowledge  of  their  general 
character  and  effect,  it  is  difficult  to  believe.    They  must  be  ' 

held  to  have  had  such  knowledge A  distinction  exists 

between  the  effect  of  those  notices  by  a  carrier  which  seek  to 
discharge  him  from  duties  which  the  law  has  annexed  to  bis 
employment,  and  those,  like  the  one  in  question,  designed 
simply  to  insure  good  faith  and  fair  dealing  on  the  part  of  his 
employer,  —  in  the  former  case,  notice  alone  not  being  effectual 
without  an  assent  to  the  attempted  restriction,  while  in  the 
latter  case,  notice  alone,  if  brought  home  to  the  knowledge  of 
the  owner  of  the  property  delivered  for  carriage,  will  be  suffi- 
cient" 

A  part  of  the  syUahus  of  that  case  reads:  *'  An  express  com- 
pany has  the  right  to  demand  from  a  consignor  such  informa- 
tion as  will  enable  it  to  decide  on  the  proper  compensation  to 
charge  for  the  risk,  and  the  degree  of  care  to  bestow  in  dis- 
charging its  trust;  and  a  limitation  of  its  liability  not  toexceed 
fifty  dollars,  unless  the  value  of  the  goods  forwarded  is  truly 
stated,  if  brought  to  the  knowledge  of  the  consignor,  is  reason- 
able and  consistent  with  public  policy." 

The  court  finally  disposed  of  the  above  case  upon  the  ground 
that  there  was  a  *' designed  suppression  of  the  value  of  the 
goods."  It  was  said  in  the  opinion,  among  other  things,  that 
*'  there  was  an  actual  attempt  here  by  the  agent  of  the  ship- 
pers to  fill  in  this  blank  space,  but  instead  of  inserting  three 
thousand  eight  hundred  dollars  (the  value),  a  mark  or  char- 
acter  was  inserted  inexpressive  of  any  value..  This  shows  that 
there  was  a  designed  suppression  of  the  value  of  the  goods. 
That  was  unfair  conduct  on  the  part  of  the  shipper  of  the 
goods.  The  effect  of  such  conduct  to  relieve  the  carrier  from 
his  liability  as  insurer  is  asserted  in  many  cases  [here  de- 
cisions are  given].  Had  the  true  value  of  the  goods  been 
disclosed,  there  would  have  been  an  extra  charge  of  $9.60, 
increased  precautions  would  have  been  taken  for  the  safety  of 
the  goods,  and,  as  the  evidence  showsi  they  would  have  been 
saved." 
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It  may  be  said  in  every  case,  that  where  a  shipper  fixes  an 
agreed  valuation  upon  his  goods  to  be  transported,  or  enters 
into  a  special  contract  with  the  carrier  that  if  his  goods  are 
lost  or  injured  he  will  not  demand  over  fifty  dollars,  and 
thereby  obtains  cheaper  ratesv  that  he  is  guilty  of  fraud,  or 
attempted  fraud,  if  his  goods  are  lost  or  injured,  and  he  de- 
mands for  his  damages  an  amount  above  the  valuation  or 
limitation  agreed  to.  If  it  be  true,  as  the  trial  court  charged 
the  jury,  that  *Uhe  plaintitf  must  be  presumed,  under  the 
facts  of  this  case,  to  have  assented  to  the  terms  and  conditions 
of  the  receipt,"  then,  within  the  better  authorities,  the  limita- 
tioQ  of  the  carrier's  liability  not  to  exceed  fifty  dollars  was  the 
same  as  fixing  the  value  of  the  property  transported  at  fifty 
dollars  only,  and  the  limitation  of  the  express  company's 
liability  not  to  exceed  the  fifty  dollars  stated  in  the  receipt 
was  reasonable  and  just.  Boorman  v.  American  Exp.  Co.^  21 
Wis.  152,  is  a  case  like  this.  A  limitation  of  fifty  dollars  was 
contained  in  the  receipt  Chief  Justice  Dixon,  writing  the 
opinion,  held  that  ^an  express  company  may  exempt  itself 
by  special  contract  from  liability  as  insurer;  or  for  the  default 
or  negligence  of  any  person  to  whom  the  property  may  be  de« 
livered  by  it  for  the  performance  of  any  act  or  duty  in  respect 
thereto,  ofi*its  own  routes;  or  for  loss  or  damage  of  any  pack- 
age for  over  fifty  dollars,  unless  the  just  and  true  value  thereof 
is  stated  in  the  receipt" 

In  Duntley  v.  Boston  etc.  R.  R.  Co.,  Sup.  Ct  N.  H.,  1890,  it 
was  decided  that  '*a  regulation  of  a  carrier  with  respect  to  the 
transportation  of  live  animals,  which  fixes  the  ordinary  value 
of  horses  for  which  it  will  hold  itself  responsible  in  case  of  loss 
at  two  hundred  dollars  each,  and  requires  extra  compensation 
for  transporting  animals  of  greater  value,  is  reasonable  and 
valid.** 

In  Durgin  v.  Express  Co.,,  Supt  Ct  N.  H.,  1890,  the  receipt 
was  like  the  one  in  this  case,  and  limited  the  liability  to  fifty 
dollars.  It  was  held  that  **a  shipper  of  goods  who  fills  out 
one  of  the  blank  receipts  contained  in  a  book  previously  fur- 
nished by  an  express  company  for  his  use,  and  obtains  the 
signature  of  the  company's  agent  thereto  upon  delivering  to 
him  a  package  for  transportation,  will  be  presumed  to  know 
the  contenta  of  the  receipt;  and  if  he  receives  such  receipt 
without  objection,  his  assent  as  to  its  conditions  will,  in  the 
absence  of  fraud,  be  conclusively  presumed."  Clark,  J.,  in  de- 
livering the  Ofiinion  in  that  casOi  said:  *'The  receipt  signed  by 
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the  defendants'  agent  and  eervant  at  the  time  of  the  delivery 
of  the  package  was  taken  by  the  plaintiff  as  evidence  of  the 
fact  and  purpose  of  its  delivery,  and  of  the  terms  and  conditions 
on  which  the  defendants  received  it  The  receipt  was  con* 
tained  in  a  book  of  blank  receipts  previously  furnished  by  the 
defendants  for  the  use  of  the  plaintiff,  and  the  written  portions 
were  in  his  handwriting,  and  the  law  presumes  that  the  con- 
tents were  known  to  him.  The  plaintiff  understood  it  to  be 
the  shipping  contract,  and  in  the  absence  of  fraud,  by  receiv* 
ing  it  without  objection,  he  was  conclusively  presumed  to  as- 
sent to  its  conditions:  MerriU  y.  American  Exp.  Co.y  62  N.  H* 
614;  Grace  v.  Adams^  100  Mass.  605;  97  Am.  Dec.  117;  1  Am. 
Rep.  131.  It  is  now  generally  held  that  the  responsibility 
imposed  on  the  carrier  of  goods  by  the  common  law  may 
be  restricted  and  qualified  by  express  stipulation,  where 
such  stipulation  is  just  and  reasonable;  and  a  stipulation 
that  the  carrier  shall  be  informed  as  to  the  value  of  the 
goods  delivered  to  him  for  carriage,  as  affecting  the  risk  and 

the  degree  of  care  required,  is  clearly  reasonable The 

plaintiff  understood  that  he  was  securing  transportation  of  the 
box  to  New  York  at  a  reduced  rate  (in  fact,  at  one  fifth  of 
the  regular  rate)  by  calling  the  value  fifty  dollars,  and  as- 
/•uming  a  portion  of  the  risk  of  carriage  himself;  and  having 
agreed  upon  a  valuation  for  the  purpose  of  fixing  the  express 
charges,  he  cannot  insist  that  the  goods  are  of  greater  value 
for  the  purpose  of  increasing  his  claim  for  damages  for  the 
loss.  Nor  is  it  material  whether  the  loss  arose  from  the  negli- 
gence of  the  defendants,  or  some  other  cause.  The  defendants 
^reed  to  respond  in  a  sum  not  exceeding  fifty  dollars  in  case 
of  loss;  and  for  the  purpose  of  the  contract  of  transportation 
between  the  parties  to  the  contnict,  the  goods  had  no  greater 
value."  See  also,  to  the  same  effect.  Squire  v.  New  York  CenL 
R.  R.  Co.,  98  Mass.  239;  93  Am.  Dec.  162;  South  and  North  Ala. 
R.  R.  Co.  V.  Hanllen,  62  Ala.  615;  23  Am.  Rep.  578;  Magnin 
V.  Dinsmore,  66  N.  Y.  168;  .SV.  Ijonis  etc.  R'y  Co.  v.  Weakly^  60 
Ark.  397;  7  Am.  St.  Rep.  104. 

In  Louisville  etc.  R.  R.  Co.  v.  Wynn^  88  Tenn.  320,  special 
contracts  for  a  limitation  of  the  liability  of  a  carrier  are  not 
sustained.  It  is  said  in  that  case,  among  other  things,  that, 
^to  our  minds,  it  is  perfectly  clear  that  the  two  kinds  of 
-stipulation  —  that  providing  for  total,  and  that  providing  for 
partial,  exemption  from  liability  for  the  consequences  of  the 
carrier's  negligence  —  stand  upon  the  same  ground,  and  must 
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be  tested  hj  the  same  principles.  If  one  can  be  enforced,  the 
other  can;  if  either  be  invalid,  both  must  be  held  to  be  bo,  the 
earae  considerations  of  public  policy  operating  in  each  case.'' 

In  onr  opinion,  the  reasons  stated  are  wholly  untenable. 
They  proceed  upon  false  premises.  That  court  overlooks  the 
power  of  the  shipper  to  freely  and  fairly  fix  a  valuation  upon 
his  own  property.  The  carrier  has  the  right  to  make  reason* 
able  rates  for  carriage.  A  total  exemption  from  the  liability 
on  the  part  of  a  carrier  would  not  be  just  or  reasonable,  and 
no  person  having  reason  would  willingly  and  freely  contract 
with  a  carrier  that  the  property  which  he  wished  to  have  trans- 
ported  was  absolutely  worthless.  The  carrier  is  bound  to  re- 
ceive and  transport  the  property  of  the  shipper.  The  shipper 
can  place  his  own  valuation  upon  the  property  delivered  by 
him  to  the  carrier  to  be  transported.  The  carrier  cannot  arbi- 
irarily  fix  any  valuation  on  the  property  received  from  the 
shipper,  but  may  reasonably  insist  on  proper  information  as 
to  the  value  of  the  property  which  he  receives.  He  ought  to 
have  a  right  to  know  what  it  is  that  he  undertakes  to  carry, 
and  the  amount  and  extent  of  his  risk.  Upon  the  value  of 
the  property,  the  risk  incurred,  and  the  distance  the  property 
is  to  be  transported,  the  charges  for  carriage  are  fixed.  There- 
fore, it  would  seem  to  us  that  a  contract  fixing  the  value  of  the 
goods  delivered  to  the  carrier,  or  fixing  a  limitation  of  damage 
in  case  of  loss  or  injury,  is  clearly  reasonable,  as  afiecting  the 
risk  and  the  degree  of  care  required  concerning  the  property 
to  be  transported.  With  the  above  and  foregoing  limitations, 
we  cannot  conceive  how  the  carrier  can  evade  his  duty  or  nul- 
lify the  law.  Upon  the  authorities  cited,  the  instructions  of 
the  trial  court  were  erroneous,  and  the  instruction  prayed  for 
by  the  express  company  for  limitation  as  to  damages  should 
have  been  given. 

There  is  nothing  appearing  in  the  evidence  or  the  findings 
of  the  jury  that  shows,  or  tends  to  show,  gross  negligence,  fraud, 
or  intentional  wrong  upon  the  part  of  the  express  company.  In 
the  case  of  Kansas  City  etc,  R,  R.  Co.  v.  Simpson^  80  Kan.  645, 
46  Am.  Rep.  104,  the  limitation  was  arbitrarily  fixed  by  the 
carrier  without  the  consent  of  the  shipper.  That  contract 
was  not  just  or  reasonable,  or  freely  or  fairly  entered  into.  It 
was  in  violation  of  public  policy.  It  is  unlike  this  case,  be- 
cause, when  the  box  in  controversy  was  shipped,  the  6hipi)ing 
clerk  of  the  Kellogg  Newspaper  Company  filled  out  a  receipt, 
and  a  man  by  the  name  of  Glass,  a  driver  for  the  Pacific  Ex* 
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press  Company,  signed  it    No  deceit  or  unfairness  was  prao- 
ticed  by  the  express  company. 

In  the  case  of  WesUm  U.  TeL  Co.  y.  OraU,  88  Kan.  679,  5 
Am.  St  Rep.  795,  gross  negligence  was  involved.  Whether 
a  telegraph  company  could  exempt  itself  by  contract  from 
ordinary  negligence  was  not  passed  upon.  Tiiat  question  waj 
reserved.  We  do  not  think  it  is  necessary  to  follow  all  that  was 
stated  in  Kallman  v.  United  Siaiet  Exp.  Co.^  8  Kan.  205,  because^ 
although  that  decision  was  made  nearly  twenty-five  years  agO| 
the  question  now  at  issue  was  not  necessarily  embraced  in 
that  decision,  for  the  reasons  heretofore  named.  The  case  of 
Kansas  City  etc.  R.  R,  Co.  v.  Simpson^  80  Kan.  645,  46  Am. 
Rep.  104,  followed  Railroad  Co.  ▼.  Lochwood,  17  WalL  857. 
This  case  is  referred  to  and  clearly  distinguished  in  the  later 
case  of  Hart  v.  Pennsylvania  R.  R.  Co.^  112  U.  S.  331.  Again 
the  box  containing  the  type  and  plates  was  shipped  from, 
Kansas  City,  Missouri.  The  receipt  executed  by  the  expreaa 
company  was  executed  and  delivered  at  Kansas  City,  Mia* 
Bouri,  to  the  Kellogg  Newspaper  Company  for  P.  T.  Foley,  the 
plaintiff  below.  In  that  state  the  law  declared  by  the  supreme 
court  is,  that  a  ''contract  fairly  entered  into  between  carrier 
and  shipper,  specifying  a  fixed  sum  as  the  value  of  the  prop- 
erty, and  limiting  the  recovery  in  case  of  loss  to  that  sum,  ie 
binding  on  the  shipper  ":  Harvey  v.  Terre  Haute  etc  R.  R.  Co^ 
74  Mo.  538. 

We  niust  assume,  so  far  as  this  case  is  concerned,  that  the 
parties,  including  the  phipper  and  the  express  company,  con* 
tracted  with  reference  to  the  law  of  Missouri.  The  receipt  was 
signed  there,  the  box  was  delivered  there,  and  was  shipped 
from  Missouri  to  Kansas.  It  seems  to  us  that  the  shipper 
ought  not  to  complain.  If  he  had  desired  to  insert  in  the 
receipt  which  the  express  company  was  asked  to  sign  $144.55 
as  the  full  value  of  the  box,  or  if  he  had  desired  to  insert  any 
larger  amonnt,  he  had  the  option  so  to  do;  and  if  he  had  in- 
serted the  full  value  of  the  box  and  its  contents,  he  could  have 
recovered  the  value.  But  as  the  shipper  voluntarily  limited 
his  loss  or  damage  to  the  sum  of  fifty  dollars  only,  why 
should  he  refuse  to  receive  the  sum  of  fifty  dollars,  which  was 
tendered  him  by  the  superintendent  of  the  express  company 
when  he  presented  his  claim  for  damages?  The  receipt,  an 
executed,  was  just  as  he  desired  and  wished  it.  The  damage 
in  case  of  loss  or  injury  to  the  box  or  its  contents  was  liqui- 
dated  in   advance  by  the  voluntary  action  of  the  parties. 


Juk.  1891.]      Pacific  Express  Co.  v.  Folky.  119 

**  The  limitaiioa  as  to  the  damages  or  value  has  no  tendency, 
in  such  a  case  as  this,  to  exempt  from  liability  for  negli- 
gence": HaH  V.  Fennsylvania  R.  R.  Co.,  112  U.  8.  831.  Gen- 
erally, the  charges  for  transporting  a  box  or  package  valued 
at  $144.50,  $500,  or  $1,000  are  more  than  when  the  value  is 
ISO  only;  and  if  the  shipper  wishes  to  pay  full  charges  and 
recover  full  value  in  case  of  loss  or  injury  from  negligence, 
why  should  he  not  state  to  the  carrier,  or  write  in  the  receipt 
to  be  signed  by  the  carrier,  the  full  value? 

We  now  repeat  what  was  said  upon  this  point  in  Kallman 
V.  UniUd  States  Exprea  Co.^  3  Kan.  205,  where  the  receipt  was 
left  blank  as  to  the  value,  as  in  this  case,  but  where  a  limita- 
tion waj  inserted  in  the  receipt  in  case  of  loss  or  damage: 
**  The  company  exhibits  to  the  employer  the  exact  conditions 
npOD  which  it  will  receive  his  property  for  carriage,  to  which 
he  may  assent  or  not,  as  he  may  choose.  If  he  assents,  we 
think  he  should  be  bound  thereby.  As  in  this  ease,  if  the 
real  value  of  the  property  was  $592.53,  the  employer,  in  case 
of  loss,  would  be  as  much,  nay  more,  interested  in  having 
such  value  truly  stated  in  the  bill  of  lading  or  receipt  as  the 
company  could  possibly  be  in  having  the  value  understated. 
He  ought,  then,  to  have  made  known  to  the  company  the  true 
value  of  the  goods,  and  more  especially  as  the  limitation  upon 
the  liability  of  the  company  was  so  plainly  stated  in  the  re- 
ceipt" 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
eaose  remanded  for  a  new  trial. 


VALXxnuM,  J.,  ditaented  from  the  riow  •xprested  by  Iht  majoritj  of  Hm 
ooQrt  ooQoeming  the  consfcniotion  to  be  placed  opon  the  contract  of  shipment 
montioaed  in  the  foregoing  opinion,  and  in  rendering  hie  dissent  said:  "The 
■tipnlatioa  contained  in  the  receipt  given  by  the  express  company  in  the 
preeent  oase^  limiting  its  liability  for  loes  or  damage,  does  not  limit  its  lia- 
bility, exoept  with  respect  to  an  amount  in  excess  of  fifty  dollars.  Up  to 
that  amount^  the  express  company's  liabiUty  remains  precisely  the  same  as 
it  wonld  be  at  common  law,  or  as  it  would  be  if  no  contract  limiting  its  lia- 
bility bad  ever  been  made.  But  for  the  excess  abore  fifty  dollars,  the  ex- 
press company  claims  that  it  has  obtained  a  boundless  immunity  from  liability; 
that  it  has  not  only  obtained  an  absolute  exemption  from  all  liability  for  aU 
lose  or  damage  above  that  amount,  where  the  loes  or  damage  has  occurred 
without  fault  or  negligence  on  its  part,  but  that  it  has  also  obtained  such  an 
exemption  where  the  loss  or  damage  has  been  occasioned  by  its  own  negli- 
genoob  or  by  its  own  fraud  or  willful  wrongs,  indnding  the  willful  destruc- 
tion of  the  property,  or  the  greater  wrong  of  feloniously  stealing  it  This  can- 
not be  oorrect.  The  stipulation  in  such  receipt  ought  to  be  so  construed  as  to 
sxempt  the  company  from  liability  for  only  such  loes  or  damage  in  excess  of 
fifty  dollars  as  might  be  occasioned  by  the  fault  or  negligence  of  others,  or  as 
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might  refltilt  from  aome  Moidmil^  owwiltf,  «r  mA§hf9tmmB  cwer  vhioli  the 
ooiupMiy  QouUl  hare  no  ooBtrol.  I  think  tha  w«ight  of  Mithority  nmtaiua 
thia  Tiew.  While  a  common  carrier  luay  make  a  valid  conuraet  ezemptm|{ 
himself  from  his  commoa-Iaw  liability  aa  an  inanrer,  and  for  loaaea  occaaionad 
by  the  acta  of  othera  without  hia  faulty  or  oocaaionad  by  auch  of  hia  own  acta 
only  at  do  not  inyoWe  any  kind  of  wroug,  or  oooationed  by  circomatancoi 
over  which  ho  haa  no  oontral,  yet  bo  cannot  nako  a  valid  oontraet  ozempl- 
ing  himaelf  from  liability  for  loaaea  occaaiooed  by  hia  own  oareleaanem  or 
negligence  or  improper  acta.  Sach  a  contract  would  be  againat  pnbUo  pol- 
icy, and  void.  I  think  the  contract  in  the  present  case  ahonld  be  conatmed 
preciaely  aa  though  it  did  not  attempt  to  limit  the  express  oompany's  liabii^ 
ity  at  all  for  loaaeo  occaaioned  by  ita  own  negligence  or  impropor  conduct, 
and  I  would  refer  to  the  following  authoritiea  in  support  of  thia  view:  Kai^ 
flUM  V.  CTnUed  8UUe»  J&ep.  Co.^  3  Kan.  205;  Kanms  City  etc  R.  B.  Co.  t.  Simp- 
mm,  30  Kan.  645;  46  Am.  Rep.  104;  Kanxu  Pac  R'y  Co.  v.  Peavey,  29  Kan. 
160;  44  Am.  Rep.  630;  IfeHem  dniom  Tel,  Co,  r.  Crall^  38  Kan.  679;  6  Am. 
St.  Rep.  795;  Ihtmham  t.  Camtien  etc  It.  A,  Co,,  65  Pa.  St.  63;  American 
Maep.  Co.  r.  Sands,  55  Pa.  St.  140;  Grogan  t.  Adama  Asp.  Co.,  114  Pa.  Sk 
623;  60  Am.  Rep.  360;  WeiUer  v.  Penwtyhania  H.  B.  Co.,  134  Pa.  St.  310; 
19  Am.  St  Rep.  700;  SouUiem  Exp.  Co.  v.  Moon,  39  Miss.  822;  Chlrago  etc 
B.  B.  Co.  v.  AMs,  60  Mias^  1017;  Southern  Exp.  Co.  v.  Seide,  67  Miss.  600; 
Kirby  v.  Adams  Exp.  Co.,  2  Mo.  App.  370;  JlieFadden  r,  Missmu%  Pac  B^ 
Co.,  92  Mo.  343;  1  Am.  St.  Rep.  721;  Motfiton  v.  Sl  Paul  etc  B.  B.  Co.,  31 
Mmn.  85;  47  Am.  Rep.  781;  The  CVy  cf  Norwich,  4  Ben.  271;  Baiiroad  Co. 
V.  Loci-wood,  17  Wall.  357;  Liverpool  etc  Steara  Co.  v.  Pftmix  Inn.  Co.,  129 
U.  a  397;  Bosenfeld  t.  Peoria  etc  B.  B.  Co.,  103  Ind.  121;  53  Am.  Rep. 
900;  Ada^ns  &q>.  Co.  t.  ^arrtf,  120  Ind.  73;  16  Am.  St.  Rep.  315;  Mi^^souH 
P^ic  B.  B.  Co.  T.  Harris,  67  Tex.  166;  Southern  Pac  B.  B.  Co.  v.  Maddaa, 
76  Tex.  300;  Missoun  Pac  B.  J2.  Cc  t.  China  Mamifarturing  Co.,  79  Tax. 
26;  Erie  Dispatch  v.  Johnson,  87  Tenn.  490;  Louiwille  etc.  B.  B.  Co.  r.  Wynn, 
88  Teun.  320;  Louisvilie  etc  B.  B.  Co.  t.  Gilbert,  88  Tenn.  4.^0;  Black  r 
Goodrich  Transp,  Co.,  55  Wis.  319;  42  Am.  Rep.  713;  Mobile  etc  B.  B.  Co.  t, 
Hcfpkins,  41  Ala.  486;  94  Am.  Dec.  607;  Adams  Exp.  Co.  v.  Sfettaners,  61  IH. 
184;  14  Am.  Rep.  57;  Chicago  etc  B.  B.  Co,  v.  Chajmian,  133  III.  96;  23  Am. 
St.  Rep.  587;  Judson  v.  Western  B.  B.  Co.,  6  Allen,  486;  83  Am.  Dec.  646;  Om- 
dorffv.  Adams  Exp.  Co.,  ^B\x»K\^',  96  Am.  Dec.  207:  UmUd  StaUs  Exp.  Co. 
T.  Barkmnn,  28  Ohio  St  144;  Latnb  v.  Camden  rtc  B.  B.  etc  Co.,  46  N.  Y,  271; 
7  Am.  Rep.  327.**  Judge  Valentine  then  expresaed  the  opinion  that^  under 
the  contract  in  auit,  the  expreaa  company  waa  bound,  at  its  peril,  to  exerciaa 
reasonable  care  and  diligence  with  lespect  to  the  goods.  "There  was  ample 
evidence  to  show  negligence  on  the  part  of  the  expreas  company,  if  not  grnas 
negligence.  The  goods  were  ahipped  from  Kanaaa  City  in  good  order.  When 
they  arrived  at  their  destination  at  Lawrence,  the  box  containing  them  waa 
found  broken.  With  due  care,  however,  they  might  atill  have  been  aaved, 
aa  ia  fairly  inferable  from  the  eviilence,  and  aa  waa  the  opinion  of  the  jary»  ao> 
cor<liog  to  their  findings.  The  box,  however,  was  turned  over  by  one  of  tho 
express  company's  agenta,  and  a  piece  came  out  Afterward,  the  corapany*a 
agent  attempted  to  take  the  box  and  contenta  from  the  expreaa^car  in  whioh 
they  were  trauiiported,  and  to  put  the  same  on  a  truck,  and  in  doing  so  somo 
of  the  type  and  some  of  the  electrotype  plates  fell  down  between  the  car  and 
the  platform.  Afterward,  they  gathered  them  up,  and  put  them  into  a  ooal- 
scuttle,  and  took  them  to  a  house  l>elonging  to  the  express  company,  whese 
they  remained  for  soma  time^  and  were  afterward  removed  to  the  expi 
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ipaay's  off m^  whmn  %\mj  aftitt  rmnam,  m  fw  u  i»  ihown.  This  iMnM. 
like  gruM  negliganca.  It  was  not  neaestary,  however,  that  giou  nrgligenoo 
ihould  have  been  shown.  Ordinary  negligeuv^  only,  or  in  other  words,  a 
want  of  ordinary  care^  was  all  that  was  necessary."  Ho  was  therefore  in 
favor  of  cffirmiiig  tfao  jadgment  of  tb«  oonrt  b^ow,  which  was  for  the  foil 
valne  of  the  goods  shipped  and  lost. 

GAaaiBBB  —  PowBB  90  Limit  LiABniiTr  nm  Ksoijdbvck.  --  While  a 
carrier  ^*^»i"«fc  ezeoipt  himself  from  liability  for  loss  resolting  from  his  grom 
Bcgligenoe^  still  he  may,  by  express  contract,  limit  his  common-law  liability! 
Chkayo  etc  Iff  Co.  r.  Chapman^  133  IIL  06;  23  Am.  St  Rep.  6S7,  and  »• 
tended  note  disowsiiig  this  sabjoet;  BiaaeH  t.  Jfew  York  CenL  JL  R.  Co.,  25 
N.  T.  442;  %1  Am.  Dec.  360^  and  eztondBd  aate;  eatsndedl  noU  t#  CoAr  v^ 
Ooodmm^  32  Am.  Dec  i9&-507;  Central  R,  R.  He,  Co.  v.  AvatU,  80  Oa.  196| 
LtmiBmOe  etc,  R,  R.  Co.  v.  GUberi,  88  Tenn.  430;  MerriU  v.  Am^neim  Bkep. 
C4k,  62  N.  H*.  514.  A  carrier  cannot  limit  his  liabinty  for  his  own  negligence 
by  eootraet:  BoM  t.  Oiiatgo  e^  R'y  €b.,  44  Minn.  }91. 

CARRims — QBavmsL  ?MBima»  t»  Know  ahd  Asskft  to  CovDinovw 
n  CoNT&aor  or  Ssipiixmi.  —  A  shipper,  in  tho  absence  of  fnmd,  is  deemed 
to  have  assented  to  and  is  bound  by  the  terms  of  the  contract  of  shipment, 
whether  he  has  read  it  or  not:  Sl  Louia  eic  R'y  Co.  v.  Weakty^  50  Ark.  397| 
7  Am.  St  Rep.  104,  and  note;  Hitt  v.  Syraetue  etc,  R.  R.  Co.,  73  N.  Y.  351; 
29  Am.  Rep.  163,  and  extended  note;  note  to  Morrison  v.  PhiUvpt  etc.  Coi^ 
aruetfom  Csi,  44  Wia  405;  28  Am.  Rep.  509;  Bethea  v.  Northetutem  B*  A 
Ot^  2l»&  a  91i  Jomnr.  dadmiaUeU,  ^  JK.  Co.,  86  Ala.  376. 


Stumbaugh  V.  Anderson. 

[46  Kansas  Ml.] 

fAAUDUUDIT  CoKYKTAlfGB  TBOM   PaRENT  TO  CHn,D. — A    Aem^   OT    eOBV«yw 

anoe  of  property  made  by  a  paront  to  his  minor  child,  in  consideration  of 
services  performed  by  the  latter,  is  voluntary,  without  Icf^ai  considera- 
tion, and  Toid  as  against  the  eredrtors  of  the  parent,  if  made  when  hi* 
remaining  property  is  insufficient  to  pay  his  debts. 

Stumhatigh^  Arnold j  and  Hiltonj  for  the  plaintiffs  in  error. 

If.  E.  Matihswa^  for  the  defendante  in  error. 

Greeh,  C.  This  action  was  brought  by  the  plaintiffs  in 
error  to  Bet  aside  a  deed  made  by  Beverly  Anderson  anrl  wife 
for  two  lota  on  Clay  Street,  in  the  city  of  Topeka,  to  their  two 
sons,  Willi  am  Mack  and  Jones  Anderson,  on  the  twentieth 
day  of  January,  1886.  On  the  twenty-ninth  day  of  December, 
1884,  the  plaintiffs  recovered  a  judgment  against  Beverly 
Anderson,  before  a  justice  of  the  peace  in  Shawnee  County, 
and  caased  an  abstract  of  such  judgment  to  be  filed  in  the- 
office  of  the  clerk  of  the  district  court  on  the  thirtietli  dav  of 
Jaly,  1886.     An  execution  was  issued  thereon,  which  was  re- 
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iorned,  ^  No  property  found."  The  plaintiffB  then  oommencc^d 
this  8uit|  and  a  trial  was  had,  and  special  findings  of  fact  re« 
turned  by  the  jury,  and  judgment  was  rendered  for  the  defend- 
ants, and  the  plaintiffs  ask  a  review  of  the  record  by  which 
such  judgment  was  obtained. 

It  seems  from  the  evidence  upon  the  trial  that  Beverly  An- 
derson had  agreed  to  give  his  two  sons  $150  if  they  would  go 
ahead  and  do  the  best  they  could  in  working  on  the  home- 
stead £Burm  owned  by  the  father;  that  the  sons,  one  of  whom 
was  twenty-two  and  the  other  nineteen,  resided  with  their 
parents,  except  at  such  times  as  they  worked  out  for  them- 
selves; that  instead  of  paying  them  the  ll&O,  the  father 
deeded  to  them  the  two  lots  in  question,  and  the  jury  found 
this  consideration  in  support  of  the  deed.  Was  this  consider- 
ation sufficient  to  uphold  the  deed  as  to  Jones  Anderson? 
The  evidence  clearly  established  the  fact  of  his  minority  when 
the  promise  was  made  by  the  father,  and  there  was  no  evi- 
dence that  he  had  reached  his  majority  when  the  deed  was 
•executed.  The  jury  found  that  when  the  deed  was  signed  by 
Beverly  Anderson  and  wife,  he  was  indebted  to  his  two  sons 
in  the  sum  of  $150.  Now,  this  indebtedness,  so  far  as  it  re- 
lated to  the  minor  son,  was  created  by  the  promise  of  the 
father  to  pay  the  son  for  doing  that  which  the  law  says  it  was 
his  duty  to  dOb  The  father  had  not  relinquished  the  right 
he  had  to  the  son's  services  until  he  reached  his  majority. 
He  was  entitled  to  the  very  labor  the  son  was  to  perform, 
without  compensation;  and  it  is  difficult  to  see  how  any  debt 
or  obligation  could  be  created  which  would  support  a  consid- 
eration for  the  deed,  so  far  as  it  related  to  this  minor,  as 
against  existing  and  bona  fide  creditors  of  the  father.  The 
obligation  rested  upon  the  father  to  support  the  son,  who  in 
turn  owed  the  father  his  services  until  he  became  of  age.  The 
conveyance  was  voluntary  so  far  as  it  related  to  the  minor 
eon,  and  was  without  consideration.  A  promise  to  do  what 
•one  is  already  bound  to  do  is  not  a  consideration:  8  Am.  A 
Eng.  Ency.  of  Law,  834,  and  authorities  there  cited.  While 
a  voluntary  conveyance  of  land  from  a  parent  to  his  infant 
would  be  valid  where  the  claims  of  creditors  do  not  intervene, 
yet  if  creditors  are  prejudiced  by  such  conveyance,  they  would 
have  an  equitable  right  to  set  it  aside,  or  to  avoid  it  to  the  ex- 
tent at  least  of  the  debts  due  them:  Field  on  Infants,  sec.  51; 
Reeve  on  Domestic  Relations,  422;  Bump  on  Fraudulent  Con- 
veyances, 232;  Swartz  v.  HazUtt^  8  Cal.  118.     In  the  latter 
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eaae,  the  oonrt  Mdd:  ^  Where  a  parent  executes  to  his  infant 
ion  a  conyeyanoe  of  property  in  oonsideration  of  services  per- 
farmed,  it  most  be  considered  as  a  yolantary  conyeyanoe, 
vithoQt  legal  consideration,  as  he  is  not  legally  bound  to  pay 
bi  his  son's  seryices.  Snch  a  deed  is  therefore  void  against 
tht  creditors  of  the  parent^  if  made  when  his  remaining  prop- 
erty is  insafficient  to  pay  his  debts.*' 

We  think  there  was  no  eyidence  to  support  a  consideration 
b  the  deed  for  the  lots  in  question  from  Beverly  Anderson 
and  wife  to  their  minor  son.  We  do  not  deem  it  necessary  at 
tUs  time  to  pass  upon  the  sufficiency  of  the  consideration  of 
the  eonveyanoe  as  to  William  Mack  Anderson. 

We  recommend  a  reversal  of  the  judgment,  and  that  a  new 
irisl  be  granted. 

The  Court.    It  is  so  ordered. 


fftAUDvunn  GosYBTAHois  BRwxm  Pasbst  Am  Cbzlbu  —  A  eoBTej* 
•not  bf  tB  iDtolTttiit  fatlMT  to  hii  ton  of  propertj,  the  eonttderatkm  for  which 
ii  that  ihm  mb  ahoold  rapport  him  daring  his  lifo,  is  fnadnlent  and  Toid  m  to 
Uiaiatiiig sroditorsi  WcadaUw.  Kelly.  86  Ala.  868;  7  Am.  St.  Bop.  67|  John- 
ttm  T.  Harwift  S  Ponr.  k  W,  82;  21  Am.  Doa  426^  and  noto;  and  tho  same 
mis  ttdsts  whsro  tho  oonsideration  for  tho  oonTojanoe  was  the  earnings  of  a 
miasv  nomaiuiipatod  son:  HolUdap  w.  Miller.  28  W.  Va.  424;  S  Aak  St. 
Bsp.  161^  and  B0to| /Mid  ^os^  ^mA  V.  lfcL«Mk  S4  Mioh.  esfii. 


K088   V.    HlXOV. 
lU  KiirsAS,  66a] 

Mauoioub  PBoeBounoii  —  Pbobablb  Causb— Fkrane  le  Kvimnraa  — 
The  finding  of  a  committing  magittrato  that  an  oifenso  has  boon  oom* 
Mitted,  and  that  there  is  probable  oanse  to  belioTo  the  defendant  guilty 
th«reol^  is  only  prima  faeU  and  not  conolasiTO  OTidenoe  of  probable 
mss^  in  an  action  for  malicious  proseoation,  brought  hj  suoh  defendant 
aftir  his  discharge,  against  tho  complaining  witness. 

Mauhous  Pbosxcutioh—  Probabli  OAOfli.  —  OoMTionoK  is  generally  con* 
elasire  of  probable  cause  in  actions  for  malicious  proaecation,  yet  it  may 
bs  oTeroomo  by  showing  that  it  was  procured  by  fraud,  undue  meaa%  os 
the  faiss  testimony  of  the  prosooutioii. 

HvieU  and  Fletcher^  for  the  plaintiff  in  error. 
r  HiU  and  Ohenatdt^  for  the  defendant  in  error. 

SncpflON,  0.  On  the  geventeenth  day  of  January,  1887, 
Hixon  filed  an  affidayit  before  a  justice  of  the  peace  in  Bonr- 
Um  County,  charging  Ross  with  having  mixed  certain  Doinon 
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with  a  quantity  of  flour,  with  the  intent  and  for  the  purpose 
of  causing  the  death  of  certain  persone.  Upon  eaid  complaint 
a  warrant  was  issued,  and  Ross  was  arrested.  A  preliminary 
trial  was  had  on  the  4th  of  February,  before  the  justice  wlio 
issued  the  warrant.  At  the  preliminary  examination,  twelve 
witnesses  were  examined  for  the  state  and  seven  for  the  de» 
fendant  After  the  hearing  of  all  the  evidence,  the  justice 
bound  Ross  to  appear  at  the  district  court  and  answer  the 
charge.  He  failed  to  give  bond,  and  was  committed  to  jaiL 
The  finding  of  the  justice  was  as  follows:  **After  hearing  the 
evidence,  I  find  that  said  offense  has  been  committed,  and  thi^ 
there  is  probable  cause  to  believe  the  defendant  guilty  thereof!^ 

Ross  was  in  jail  from  the  seventeenth  day  of  January,  1887, 
until  May  2,  1887.  On  the  latter  date,  the  district  court  of 
Bourbon  County  being  in  session,  the  county  attorney  filed  a 
statement  showing  cause  for  non-prosecution,  and  Ross  was  die- 
charged.  On  the  eighth  day  of  August,  1887,  he  commenced 
this  action  for  malicious  prosecution  against  James  Hixon,  the 
prosecuting  witness.  A  trial  was  had  at  the  May  term,  1888. 
The  plaintiff  in  error  offered  evidence  showing  the  proceedinge 
before  the  justice  of  the  peace  on  the  criminal  charge,  and 
tending  to  prove  every  material  allegation  in  such  an  action. 
When  the  plaintiff  rested,  the  defendant,  Hixon,  introduced  a 
large  number  of  witneRses,  when  he  was  interrupted  by  the 
court,  the  trial  was  stopped,  and  a  verdict  was  ordered  for  the 
defendant.  The  jury  returned  a  verdict  for  the  defendant,  and 
a  motion  for  a  new  trial  was  overruled.  The  record  itself  die- 
closes  no  reason  for  the  ruling  of  the  court,  but  counsel  agree 
that  the  reason  assigned  by  the  trial  court  was,  that  the  ex- 
amining magistrate  had  made  a  finding  of  probable  cause, 
and  that  such  finding  was  conclusive  upon  that  question.  It 
is  further  claimed  by  counsel  for  the  defendant  in  error  that 
the  trial  court  made  the  further  statement:  *'That  aa  the 
petition  does  not  charge  fraud  or  undue  means  in  obtaining 
the  finding  of  probable  cause  by  the  magistrate^  the  aame  can* 
not  be  attacked.'' 

The  sole  question  discussed  in  the  oral  argument  of  counsel 
for  defendant  in  error  and  the  briefs  on  both  sides  is  as  to  the 
weight  to  be  given  to  the  finding  of  the  examining  magistrate; 
as  to  whether  it  is  prima  facie  or  conclusive  on  the  question 
of  probable  cause;  and  whether  or  not,  in  either  case,  the  find- 
ing must  be  attacked  for  fraud  or  undue  means  by  proper  al- 
legations in  the  petition.    In  the  case  of  Sweeney  v.  Pemey^  40 


Jan.  1891.]  Boaa  v.  Hizob;  ISf 

Kan.  102,  this  court  incidentally  noticed  the  conflict  in  an* 
thoritiea  as  to  whether  or  not  proof  of  arrest,  committal,  and 
indictment  is  prima  facie  proof  of  probable  cause;  and  the 
case  of  RicordY,  Central  Pae,  R.  R  Co,^  15  Nev.  167,  was  cited 
on  one  side,  and  that  of  Womack  v.  Circle^  29  Gratt.  192,  on 
the  other.  The  question  in  this  case  is  closely  allied  to  this 
controversy,  but  authorities  can  be  found  on  both  sides  of  this 
question.  In  the  case  of  Bauer  y*  Clay^  8  Kan.  580,  Mr.  Jus- 
tice Valentine  says:  "The  proof  showing  that  the  justice  or- 
dered that  Clay  should  be  bound  over  for  his  appearance  at 
court,  or  in  default  of  bail,  that  he  should  be  committed  to 
the  county  jail,  is  only  |)nt»ia/acM  and  not  conclusive  evidence 
of  probable  cause.'' 

The  cases  of  Ash  v.  Marlow,  20  Ohio,  119,  and  Ewing  v. 
Sanford^  19  Ala.  605,  are  cited  in  support  The  force  of  this 
decision  is  sought  to  be  destroyed  by  counsel  for  defendant  in 
error  by  an  assertion  that  it  is  a  dictum.  It  is  sometimes  dif- 
ficult to  draw  the  line  between  what  is  authoritative  and  what 
is  not  in  a  judicial  opinion.  The  report  of  the  case  does  not 
(ive  either  the  pleadings,  the  assignment  of  errors,  or  the 
briefs,  but  it  is  evident  that  the  question  was  necessarily  in- 
volved in  the  rulings  of  the  trial  court,  and  this  court  thought 
It  necessary  to  give  this  as  one  of  the  reasons  for  affirmance 
of  the  judgment  below,  because,  if  counsel  for  defendant  in 
error  are  now  right  in  their  contention,  Clay  had  no  cause  of 
action,  and  the  case  was  decided  wrongfully  in  both  the  trial 
and  the  appellate  courts.  However  the  rule  may  be  in  cases 
in  which  the  magistrates  have  jurisdiction  to  hear  and  pass 
judgment,  we  are  satisfied  that  the  case  of  Bauer  t.  Clay^  8 
Kan.  680,  states  the  true  rule  in  cases  in  which  the  magis- 
trates have  only  power  to  bind  over.  This  rule  is  upheld  by 
ttM  caaes  of  Aeh  t.  Marlow^  20  Ohio,  119;  Ewing  v.  Sanford^ 
19  Ala.  605;  Raleigh  t.  Cook,  60  Tex.  438;  Rieord  v.  Central 
Pq€.  B.  R.  Co.,  16  Nev.  167;  Hale  v.  Boylen,  22  W.  Va.  234; 
fiocon  T.  Towne,  4  Cush.  217;  Spalding  v.  Lowe,  56  Mich.  866; 
Oanea  v.  Southern  Pae.  R.  R.  Co.,  61  Cal.  140;  IHemer  v.  Her* 
br,  76  CaL  287.  These  are  all  express  adjudications  on  that 
particular  question.  In  one  of  these  cases,  decided  in  1885, 
being  that  of  Spalding  v.  Lowe,  66  Mich.  366,  the  defendant 
requested  the  trial  court  to  instruct  the  jury  as  follows:  **It 
appears  from  the  proofs  in  this  case  that  an  examination 
wss  had  upon  the  charge  made  against  Spalding,  and  that 
the  justice,  upon  such  examination,  determined  that  this  of- 
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feme  charged  against  Spalding  had  been  committed,  and 
that  there  was  probable  cause  to  believe  said  Spalding  guiltj 
thereof.  This  was  a  judicial  determination  the  justice  was  au- 
thorized to  make,  and  unless  such  action  and  determination 
of  the  justice  was  corrupt  or  collusive,  or  was  wrongfully  pn^ 
cured  by  the  defendant  herein,  it  is  final  as  to  the  question  of 
probable  cause,  and  your  verdict  should  be  for  the  defendant.'' 

The  trial  court  refused  to  so  instruct  the  jury,  and  this 
refusal  was  assigned  as  error  in  the  supreme  court;  but  that 
court  say  (page  372):  ^'No  authority  has  been  produced  in 
support  of  it,  and  we  think  none  exists."  We  have  been 
unable  to  find  a  reported  case  in  which  the  rule  is  held  as 
claimed  by  counsel  for  defendant  in  error.  There  are  cases 
that  so  hold  when  the  magistrate  has  power  to  render  a  judg- 
ment of  conviction. 

How  much  weight  as  proof  of  probable  cause  shall  be  attrib- 
uted to  the  judgment  of  a  court  in  an  original  action  when 
subsequently  reversed  for  error  is  elaborately  discussed  by 
the  supreme  court  of  the  United  States  in  the  case  of  0x6$^ 
cent  City  Livs  Stock  Co.  v.  Butcher^  Union  etc.  Co.^  120  U.  8. 
141, — a  case  much  relied  on  by  counsel  for  defendant  in  error. 
To  our  mind,  however,  the  distinction  between  that  case  and 
the  one  at  bar  is  plain  and  distinct.  If  the  magistrate  in 
Bourbon  County  had  possessed  the  statutory  power  to  bear  the 
evidence  and  determine  the  guilt  or  innocence  of  the  defend* 
ant,  and  to  punish  by  fine  and  imprisonment  if  guilt  was  fonnd, 
then  his  finding  and  judgment  would  come  within  tiie  rule 
established  by  that  case  to  be  the  law  of  the  land.  The  ques- 
tion in  this  case  is.  How  much  weight,  as  proof  of  probable 
oause,  shall  be  attributed  to  the  finding  of  an  examining  ma- 
gistrate that  ^  an  offense  has  been  committed,  and  that  there 
is  probable  cause  to  believe  the  defendant  guilty  thereof^'' 
when  the  defendant  is  subsequently  discharged,  the  prosecu- 
tion against  him  confessedly  ended,  and  he  has  instituted  a 
suit  for  malicious  prosecution  against  the  complaining  witness? 
In  the  one  case,  there  is  a  solemn  judgment,  rendered  by  a 
court  having  full  and  complete  jurisdiction  both  of  the  parties 
and  subject-matter,  binding  on  all  until  reversed  on  appeal  or 
error.  In  the  other  case,  there  is  a  finding  in  effect  that  suffi* 
cient  facts  have  been  developed  that  justifies  a  magistrate  in 
sending  the  parties  before  a  court  competent  to  ultimately 
deal  with  the  question  of  guilt  or  innocence. 

Again,  while  a  conviction  is  generally  conclusive  of  prob- 
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able  caase,  yet  it  maj  be  oyercome  by  a  showing  that  It  waa 
procured  by  fraud,  undue  means,  or  the  false  testimony  of  the 
prosecution:  Womack  ▼•  Cirde^  29  Oratt  192;  Olson  v.  Neal^ 
63  Iowa,  214;  Cloon  y.  Gerry,  13  Gray,  201;  Whitney  y.  Peek^ 
ham,  15  Mass.  243;  Peek  y.  Chotean,  91  Ho.  138;  60  Am.  Rep. 
236;  Bovnnan  y.  Brown,  62  Iowa,  437;  Palmer  y.  Avery,  41 
Barb.  290;  Rickey  y.  MeBean,  17  111.  63;  Pa^<on  y.  Caswell,  22 
Me.  212;  Herman  y.  Brookerhoff,  8  Watts,  240;  yon««  y.  ATtrib- 
•ey,  10  Ala.  839.  In  such  a  case  the  petition  in  the  action  for 
malicious  prosecution  must  directly  attack  the  judgment  of 
eonyiction,  or  it  will  be  suicidaL  It  is  therefore  unimportant 
whether  the  words  used  by  the  court  in  Bauer  y.  Clay,  8  Kan. 
680,  are  dicta  or  authoritatiye  in  that  case,  as  they  express 
the  law  as  uniyersally  held  by  all  courts  of  last  resort  that 
haye  spoken  on  this  subject.  It  follows  that  the  other  sug- 
gestion of  counsel,  that  the  finding  of  the  magistrate  must  be 
directly  attacked  in  the  petition  for  fraud  or  undue  means,  i» 
without  force;  because,  as  that  finding  is  only  prima  facie,  all 
that  is  necessary  for  the  plaintiff  to  do  to  win  is  to  overthrow 
it  by  a  preponderance  of  eyidence.  It  can  be  fairly  said  that 
there  was  eyidence  submitted  at  the  trial  by  the  plaintiff  in 
error,  other  than  the  transcript  of  the  proceedings  before  the 
examining  magistrate,  bearing  upon  the  question  of  probable 
cause,  which  the  court  below  permitted  to  go  to  the  jury,  from, 
which  they  might  haye  found  that  the  prima  facie  case  made 
by  the  magistrate's  finding  was  overcome. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  reversed,  and  the  cause  remanded,  with  instructions  ta 
grant  a  new  trial. 

The  Court.    It  is  so  ordered. 


KaUolOTUi  ProaaontloB  of  Orlminal  ObmxM^m** 

Boors  ov  This  Notb.  —  In  Tezaa,  and  perhaps  in  other  ■tatoa,  the  Inttit*- 
tloo  of  a  erimioal  proMontion  by  one  person  againtfc  another  lor  the  pnrpoeo 
of  eztoriing  money,  or  the  payment  or  secnrity  of  a  debt,  or  with  intent  to^ 
fOSg  harms,  or  injure  sneh  person,  is  made  an  offense  by  the  Penal  Code, 
paalshablo  by  fine  or  imprisonment:  DempMjf  r.  State,  27  Tex.  App.  269; 
11  Am.  BL  Bep.  l93.  It  is  not  the  porpoee  of  this  note  to  treat  of  malicioiis- 
10  a  crimflb  DOT  to  show  what  aots  may  oonstitnte  the  offense  do» 


*  BIFKBIVCB  TO  KOITOOEAPBie  ITOrHL 

Xillelnfai  pffoseoBtloB  of  elTli  notion^:  14  Am.  Dee.  SW-tti:  44  Ass.  Bep.  t46-84a 
lielleloas  proseootlon,  where  the  Indietment  doei  not  charge  a  crime:  22  Am.  Rop^ 

V-»«4. 

Maltdeas  psoaeeatton,  Ilah  Utj  of  eorporstlons  for:  t4  Am.  Bep.  496-4W. 
Mslleloas  proseention,  Jndffment  In,  as  a  bar  to  snbseqnent  aetion  for  Ubol  or 
v:»Am.  IliBSLSn.804.  ^ 

warn  impriso  .meat,  llaWWtles  and  m— dim  lort  54  Am.  Dosl  VS-^BL 
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'•oanoed  by  Ike  ftnal  MdM  of  maj  of  tlM  itatao.  Ov  ottentioii  will  bo  oob* 
Ined  to  the  eonsideratioii  of  tho  nulioioiu  proMcatioa  of  orimioal  procoodingii 
M  groondo  for  tho  oudntoDoneo  of  os^il  actiono  to  rodren  tnjorioo  oiLfforod 
thereby,  iaolading  tho  pleodiago  and  oridoaoo  ia  Mioh  ackiooa  and  tho 
•TO  of  damagoo  applioabk  tboroto. 

Naufmi  a»9  EnBHTiAia  ov  ram  Aanon,  — T»  namtaui  a  oiril 
'for  the  malieioua  proeeoation  of  a  oriminal  char|(ei,  tho  plaintiff  most  ohow^  — 
1.  A  proseeotion  of  him  each  as  may  oapport  a  reoovory;  2.  That  it  waa  in- 
itigated  or  prooared  by  the  defendant,  or  where  there  are  two  or  oioro 
defendaata,  by  tho  oo«operation  of  all  of  them;  S.  Thai  the  proeecvtioii  htm 
tomiiiiated  ia  the  final  acquittal  or  diachaiige  of  the  plaintiff;  4.  That  it  wao 
without  probable  eauee;  and  6u  That  it  was  malicionai  Vimul  w,  Care^  18 
W.  Va.  1;  ScoU  w.  Sfielor,  28  Oratt  891;  H'keeler  v.  NesbiU,  24  How.  644. 

The  essential  difference  between  an  action  for  malicioas  proeecntion  and 
OBO  for  falae  imprisonment  i%  thai  in  tho  former  the  imprisonment  moot  havw 
boon  nnder  legal  procoiB  iasoed  as  tfio  result  of  a  proaecatioa  ooairaooeod  or 
eontinaed  malieiously  and  without  probable  oanso,  while  tho  latter  lies  for 
an  imprisonment  which  is  extrajudicial  and  without  legal  process,  and  from 
which  tho  prosecutor  cannot  escape  liability  by  proTing  that  he  aoted  npon 
probable  oanse  and  without  malioe:  Boeger  ▼.  Lattgenberg,  97  Mo.  990;  10 
▲m.  Si  aop.  S22;  MwrpkgY.  Mmib^  M  Wia.  276;  MUeheU  v.  Siaie,  IS  Ark. 
M;  64  Am.  Deo.  253;  Utter  t.  Loimt.  U  Ind.  286;  9  Am.  Rep.  736;  SmUam 
T.  JoknMim^  I  Term  Rep.  403,  784;  Floyd  t.  Stai€^  12  Ark.  43;  64  Am.  Doe. 
IDO.  What  are  the  elements  of  damages  arising  out  of  a  malicious  prooeon- 
tion  which  may  properly  be  considered  by  the  jury  in  determining  the 
ponsation  to  be  awarded  tho  iajurod  party  will  bo  troatod  m  tho  latter 
of  thisnot^ 

Whether  an  action  bo  for  malicious  prosecotloB,  false  impriaonmont^ 
dor,  or  libel,  injury  to  the  plaintiff's  reputatioa  ia  one  of  tho  elements,  and 
ordinarily  tho  diief  element,  of  his  damages|  and  where  two  or  more  of  tbeoe 
MMiMB  of  aotioB  oxist  in  favor  of  tho  plain tiit  and  against  the  defendant,  thoy 
Miy  goneraUy  be  aaitod:  HtuJeim  t.  JloMen,  09  Mich.  Ui  IS  Am.  St  Sop. 
976;  BKart  t.  BmM^  16  Ohio  St.  173;  MUm  t.  OUJUid,  4  Yeatea,  423;  2  Am. 
Doa  418L  When  they  all  arise  out  of  the  same  transaolion,  it  is  evident  that 
all  may  bo  ooosidered  by  the  jury  and  reoompeueed  by  a  single  verdicts 
WUUcBma  v.  Pkaden*  /aa  Cp.,  67  Mias.  769;  NtU  v.  Tkorn^  88  N.  T.  270;  and 
that  one  recovery  in  favor  of  the  aeousod  must  preclude  any  further  aotioo 
by  him:  Bo^ffer  v.  Laagetihtrg,  97  Ma  390;  10  Am.  St  Rep.  322;  Jarmgtmr. 
Fitmimg,  43  Misa.  710|  6  Am.  Rep.  614;  Shekitm  v.  Omr^enier,  4  N.  Y.  678; 
66  Am.  Deo.  301. 

Wbat  PEoaacvnoMi  will  Sufpobt  rmm  Amov.  ~  With  respect  to  tho 
erimo  alleged  against  tho  plsintiff  in  the  proeecutioa  of  which  he  oomplaina, 
wo  apprehend  that  it  will  sustain  an  action  if  it  appears  to  have  lieon  a  proo- 
oontion  for  any  act  or  offsnse  for  which,  had  he  been  convicted,  he  might 
lawfully  have  been  punished.  As  already  indicated,  the  subject  of  the  mal^ 
oioos  prosecntion  of  oivil  actions  is  not  within  the  purview  of  this  notet. 
There  are  proceedings  for  which,  though  not  strictly  civil  actioua  nor  orim^ 
nal  prosecutions,  redreee  may  be  obtained  by  actions  for  malicious  prvMocn- 
tion.  as  where  one  is  arrested  or  prosecuted  on  the  suggestion  of  his  lunaoy: 
Loek£now  v.  SkUt,  67  Ind.  360;  26  Am.  Rep.  68;  Look  v.  Daim.  108  Mass. 
116;  11  Am.  Rep.  323;  Turner  v.  Turner,  Gow,  50;  or  a  search-warrant  is 
maliciously  or  without  probal>ls  cause  obtaineil,  authorizing  the  searching  of 
*his  premises  on  the  sUegation  that  stolen  goods  are  concealed  thorein:   Whi$- 
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mm  T.  Jftoy,  71  lad.  909;  Oarqf  t.  fflirft,  87  Lid.  875;  ^msw  t.  Ltutgrnbtrf^ 
97  Ma  lOOs  10  Am.  St.  iUp.  S22;  ili^te-  ▼.  ^ttmii,  8  Ma  127;  28  Am.  Doa 
€08;  OIms  t.  TweU,  46  Minn.  225;  ^ool  ▼.  Omper^  I  Tmrm  Rtp.  086. 

D^f9€i»  in  IA«  iJcciiaaltoi  #r  Froe$edimg$,  -^It  nwy  bt  tkal  feh*  chMg*  m 
a»d«  dDM  not  eooatitnto  a  pablio  offcnaa  «r  that  for  mom  other  rMaoB  ■• 
ooBvietioii  aaa  be  had  under  it,  «r  Uumgh  eoniiifciituig  eome  offenae,  it  doea 
not  jvitif  jr  the  prooeeding  taken  or  warrant  iesned  by  the  magiatrate,  and 
eannot  lor  that  reason  reenlt  in  a  eonTietiea  In  eaeh  el  the  inatanoeeanp- 
peeed,  there  eauBot»  il  the  law  ie  properly  oenetraed  and  applied,  be  any  coo- 
rieiian,  and  on  that  aeooant  it  haa  been  inaieted  that  there  ia  no  proeeovtien 
onch  aa  will  auatain  an  action*  though  it  ia  ahown  to  be  malidona  and  with- 
OBt  probable  eanaa  Aa  we  ahall  herealter  show,  it  ia  neoaasary,  to  maintain 
an  aetion  for  malieioaa  proteovtieo,  that  the  defendant  waa  gnUty  el  maliee 
Mid  aeted  without  probable  eanae  in  prelerring  the  charge  which  he  mada 
If  both  of  theee  elamenti  ate  ahown  to  have  been  preaenli  it  ia  not  material 
that  the  ptoeecntor,  in  the  complaint  whioh  he  made,  did  not  atate  facta  cnf* 
6eiont  to  oonatitate  a  crime,  or  that  eome  irregnlarity  of  proceeding  after 
the  oomplaint  was  preferred  made  the  arreat  nnder  it  improper  and  nnan- 
thoriaed.  Henoe  if  the  charge  ai  amde  waa  lalae,  malirioni,  and  without 
probable  eanaa,  the  peraon  proeeeated  cannot  be  deprived  of  eompeaaation 
lor  anoh  injury  aa  may  hare  reaolted  to  him  from  it^  by  prortng  that  the  aA- 
davit  er  oomplaint  waa  defectiTC  in  not  charging  a  enminal  offenae  or  that 
the  prooeedinge  wore  otberwiae  inegular:  BeU  t.  Kftpen,  87  Kan.  64;  Sknml 
w.  Browm,  28  Iowa.  37;  4  Am.  Rep.  161;  PoUer  t.  Ofertsen,  'il  Minn.  886; 
Fmnrmi  t.  ColUer^  20  Ala.  175;  66  Am.  Deo.  IQO;  Ward  r.  StUor,  70  Tex.  343; 
8  Am.  St.  Rep.  606;  ParU  y,  Be§d,  30  Kan.  534;  Farley  r.  Danh*,  4  £L  &  R. 
408t  Bariom  r.  Kavamaugh,  12  La.  Ann.  832;  Lhtmut  w.  Ryam,  65  N.  Y.  385; 
82Am.aep.636;  iC&iiC¥.iSA«^.6IredL484;  48Am.Dea402;  StreigfUv.  BeU. 
ZJ  Ind.  560;  Sloddng  v.  ^oiaoftl,  73  Mo.  25.  There  are  oaaes*  however,  which, 
without  denying  the  liability  of  the  prosecutor,  inciat  that  it  can  be  enforced 
only  by  an  action  of  treapaaa,  aa  though  the  arrest  were  not  justified  by  legal 
procom:  iloAer  v.  A^hmead,  30  Pa.  St  344;  72  Am.  Dec  708;  Kmmer  f.  IaM, 
60  Pa.  St.  4d5:  88  Am.  Dea  556;  iT/tniM  t.  ^vkegtL.  94  Oal.  370;  28  Am.  B«pb 

Iflh^  Chargt  Made  f^y  tiw.  Pronecutor  in  True^  but  the  legal  couolnsion  drawn 
from  it  is  errooeons  send  caunot  be  ■ustained,  and  the  proaecution  must  tbero- 
fore  fiail,  no  action  against  him  can  be  maintained,  aa  where  he  correctly  stated 
iho  facta  upon  which  he  relied,  and  the  magiatrate  erroneously  regarded  them 
aa  eriminal  and  issued  his  warrant  thereon:  Coften  ▼.  Morgan,  6  DowL  &  R. 
8;  CarraU  ▼.  Marley,  1  Gale  A  D.  45;  1  Q.  a  18;  Hakn  r,  Schmidt.  64  CaL 
284;  Newman  v.  DavU.  58  Iowa,  447;  MeNeely  t.  Dj-mIoH,  2  Blackf.  259; 
Ldgk  ▼.  WM^  8  Esp.  165;  Boeger  t.  Langenberg,  97  Mo.  390;  10  Am.  St 
Rep.  822;  or  the  grand  jury  found  an  indictment  for  a  crime  different  from 
tlmt  anpported  by  the  proeecutor'a  teatimony:  Leidig  r,  Mattmn,  I  Scam. 
272;  29  Am.  Dec  354;  and  whenerer  the  facta  are  truly  atated  in  the  proae- 
estor'a  complaint  or  affidavit  he  cannot  be  held  liable,  on  the  failure  of  the 
proeecntion,  becauae  he  drew  wrong  inferencea  from  those  facts,  and  his  affi- 
darit  named  a  particular  crime  aa  the  reenlt  of  the  acta,  when  they  did  not, 
aa  he  auppoaed,  lead  to  auch  result,  aa  where  the  proaecutor  charged  the  com« 
■liaaiofi  of  larceny,  but  ahowed  by  hia  affidavit  that  the  property  taken  was 
inch  that  larceny  could  not  lie  committed  by  taking  it:  BarUeU  t.  Brown,  6 
&  L  37;  75  Am.  Pea  675;  Thaule  r.  KrtUler,  81  N.  Y.  428. 

IFnaf  qf  JwrUdkikn  in  t/ie  Court  in  Which  the  PnMieeution  wa$  Ccmmenctd. 
—  Whether  a  proeoeatcr  may  in  all  caaea  ahield  himaelf  by  ihowing  that  thi 
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•OBii  or  triUanal  lii  which  h«  maintofned,  or  attemptod  to  mafaktaiiit  his  pro«> 
ocQtioB  wu  without  jnriadiotioii  to  ontertun  it»  is  a  qaettioa  upon  whioh  the 
oouru  are  almost  oquallj  dividod,  Oertaiuly,  if  a  eomplaint  woro  made  to 
a  ponon  noithor  po«eating.  nor  awaming  to  poasaM,  authority  to  ontartain  it^ 
or  to  oanae  the  penoa  charged  to  bo  apprehended  or  pnniahod,  there  i%  in  th« 
aye  of  the  law»  no  oriminal  prooecntion*  and  thia  haa  been  held  to  bo  equally 
true  when  the  charge  wm  made  beforo  or  to  a  magiitrato  poeaeeaing  aome 
jndibial  funotioniy  but  haring  no  authority  orar  the  aubjeot-matter  contained 
in  tho  charge  prafmedi  HMy  t.  Brumlige.  2  Gray,  129;  61  Am.  Deo.  443; 
BodweU  r.  Osgood,  t  Piok.  170;  16  Am.  Dec  228;  WkUing  r.  Jokmmm.  6Gray, 
246;  MartkaU  r.  BHmr.  17  Ala.  832;  Twrpbik  ▼.  Rtmg.  t  Blaokf.  210;  Painter 
▼.  Ivm,  4  Nob.  122L  ^lo  majority  of  tho  caaas  upon  tho  anbjeeti  in  <Hir 
judgment,  auatain  tho  prc^oaition,  that  though  the  court  in  which  the  prooe- 
eution  took  plaoe  did  not  haro  juriadietion  orar  it^  yet  if  it  waa  malioiooa 
and  without  probable  cauaCb  and  its  proaooation  inflicted  injury  upon  tho 
pereon  thua  proeeonted,  he  may  roooTori  MorrU  t,  ScoU,  21  Wend.  281 ;  84 
Am.  Deo.  236;  SmUk  ▼.  CaUd.  2  Wile.  376;  ^lone  t.  SUootu,  12  Conn.  219; 
SO  Am.  Deo.  611;  ElMe  t.  Bndik.  1  DowL  &  R.  97;  Botm  ▼.  Maml,  3  N.  J.  1^ 
863;  Half 9  ▼.  Yomngloioe,  7  &  Mon.  646.  If  the  court  had  juriadietion  over 
tho  anbject-mattar,  and  its  alleged  want  of  authority  to  proceed  with  tho 
proaaotttion  reated  upon  eome  irregularity  or  omiaaion,  but  the  warrant  iaauod 
waa  valid  upon  its  face,  and  the  want  of  jurisdiction  muat  be  estabiiahed  by 
extrinsic  eridenoe,  the  courta  will,  we  think,  agree  that  anch  want  of  juria- 
dietion will  not  defeat  the  action  for  malicioua  proaecntion:  8weH  t.  Negwt^ 
80  Mich.  406;  Oihba  r.  Ame9,  110  Maaa.  60;  IFanf  t.  ^tifor,  70  Tex.  343;  8 
Am.  St.  Repw  606. 

Arreai  o/Permm  Pro§eaUed,  whether  BuenOoL  —  When  we  come  to  tho  in- 
quiry, What  stage  muat  the  criminal  proeecution  reach  before  the  prosecutor 
hecomea  answerable?  and  consult  the  authorities  upon  tho  subject,  we  find 
that  they  "speak  a  raried  language."  The  majority  aeem  to  affirm  that  it 
la  not  until  an  arreat  haa  been  made  that  a  cause  of  action  ariaes  in  favor  of 
the  person  accused,  and  furthermore,  that  the  arreat  muat  be  made  under  a 
warrant  which  is  at  least  valid  on  ita  face,  ao  as  to  constitute  a  juatification 
to  the  officer  in  what  he  did  under  it:  Co6kfield  t.  Braveboy,  2  McMnll.  270; 
38  Am.  Dea  12^;  Vinal  t.  Core,  18  W.  Va.  1;  Lnoin  t.  Unuher.  66  Md.  341; 
Oooperr.  Armour,  42  Fed.  Rep.  215;  BartieU  r.  Ckriathaf,  60  Md.  210.  On  the 
other  hand,  it  ia  aaid,  apparently  with  the  better  reason,  that  the  person 
accuaed  is  injured  by  the  mere  fact  that  a  criminal  charge  is  maliciously  and 
wantonly  preferred  against  him,  whereby  his  reputation  ia  injuriously  affected 
and  he  is  expoeed  to  disgrace  and  infamy;  that  after  the  charge  has  been  made, 
and  the  person  accuaed  is  thereby  injured  in  his  reputation,  ita  dismissal  with- 
out  making  any  arreat  does  not  absolve  the  prosecutor  from  liability:  Coffey 
V.  Uyoro^  84  Ind.  105;  and  some  of  tliem  go  so  far  as  to  aasert  that  the  mere 
making  of  the  charge  before  a  magistrate  for  the  purpose  of  inducing  him  to 
entertain  it  aa  a  charge  of  felony  creates  a  liability  against  the  accuser,  though 
it  ia  not  taken  down  in  writing:  Clarke  v.  Poetan,  6  Car.  k  P.  423.  Koiic  of 
the  authorities  insist  that  any  actual  imprisonment  is  essential  to  support 
the  action.  It  ia  sufficient  that  the  officer  having  the  warrant  of  arrest  noti- 
6aa  the  person  to  be  arrested  of  that  fact,  reads  the  warrant,  and  proclaims 
the  arreat,  to  which  the  accused  submits,  and  then  procurea  sureties  for  his 
appearance  before  the  proper  magistrate  to  answer  the  charge  against  him: 
Malone  r.  fftuion,  17  Neh.  107.  Nor  ia  it  neoeasary  to  ahow  that  the  proao- 
outor  directly  procured  or  aaaented  to  tho  iasuing  of  the  warrant  on  which 
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iha  anert  wm  mftde^  If  lit  preferred  fhe  charge  In  raah  a  way  that  It  there- 
epon  beeame  the  duty  of  tome  public  oAoial  to  laene  a  warrant  thereon  M* 
qniring  the  apprehension  of  the  penon  aocnaed  to  anawer  the  aoonaation 
■ade  againet  him:  MeUod  r.  McLeod,  75  Ala.  483, 

Who  mat  bb  Hbld  Liablb.  —  The  question  who  may  be  held  answerable 
fsr  the  malicions  proeecntion  of  a  criminal  charge  may  be  considered,  —  1. 
With  reference  to  the  per&ons  who  may  be  guilty  of  or  chargeable  with  snch 
projecntion;  and  2.  What  acts  on  the  part  of  persons  who  have  espseity 
to  be  thos  guilty  ami  chargeable  fix  upon  them  responsibility  for  the  injury 
eaffered  by  the  person  prosecuted.  Upon  principle,  it  would  seem  that  all 
penona,  whether  natural  or  artilicial,  capable  of  instituting,  or  eaosing  to  be 
toelitated,  a  malicions  prosecution  without  probable  caase^  must  respond  Ib 
damagea  for  their  unlawful  and  malicions  ad 

The  LiabiSlif  qf  Privaie  Oorporaiion$  for  malicions  proeecntiona  has  been 
denied  in  a  few  easee,  partly  on  the  ground  that  they  are  incapable  of  enter- 
tauuBg  mnlioe  or  acting  from  malicious  motives,  and  partly  for  the  reason 
that  to  proeeeuto  any  person  maliciously  and  without  probable  cause  is  not 
the  scope  of  the  powers  oonferred  upon  them  by  law  or  by  their  ohar* 
and  eneh  proeecntion  must  therefore  be  ultra  vhet:  Owtkg  ▼.  M<nUgomer$ 
§lt,  A  M.  Oou.  87  Ala.  660;  oTcrmled  in  Jordan  t.  ii^o^ama  elc  R.  H.  Co.,  74 
Ala.  8ft;  49  Am.  Rep.  800;  and  OUUU  r.  Mi$touH  eU.  B,  R.  Co.,  56  Mo.  816; 
17  Ana.  Rep.  663;  Childt  t.  Bank  qf  Mi890uri,  17  Mo.  213;  overruled  In 
B^ogktr  t.  I^e  Am\  76  Mo.  819;  42  Am.  Rep.  413.  Probably  no  law  or 
charter  eiver  anthorlied  a  corporation  to  do  any  kind  of  a  wrong,  or  even  to 
negleet  or  omit  to  do  any  duty  devolving  upon  it,  and  if  It  may  not  be  held 
liable  for  doing  things  not  authorised  by  law  or  ito  charter,  it  cannot  be  held 
liable  for  anything  whatever;  for  certainly  it  ought  not  to  be  responsible  in 
daraagee  for  doing  anything  authorized  by  Its  charter,  for  in  thus  doing  it 
Brast  be  acting  not  only  by  the  warrant,  but  under  the  protection  of  the  law. 
The  American  conrte,  and  perhaps  the  English  also,  at  the  present  time,  will 
not  exonerate  a  corporation  from  responding  in  damages  for  a  wrong  done 
by  it^  OQ  the  ground  that  it  had  no  authority  or  power  to  do  It;  and  will 
tiierefore  bold  it  liable  for  a  malicious  prosecution  nnder  substantially 
tiie  aame  rules  of  law  as  apply  against  private  persons:  FtnUm  v.  Wil- 
Jen  Sewinf/'tnaekine  Co.,  9  PhiU.  189;  WilUams  v.  PlanUrs*  etc  Co.,  67  Misa 
759;  34  Am.  Rep.  494;  WfieUn  t.  Second  Nat.  BanJt,  1  Baxt  469;  26  Am. 
Rep.  783;  OoodJipffd  v.  BaH  Hmldam  Bank,  22  Conn.  530;  58  Am.  Dec.  439; 
Riewd  T.  CnUral  P.  R.  B.  Co.,  15  Nev.  167;  Woodtoard  v.  8l  Louis  etc  B.  B. 
Co,,  86  Ma  142:  Carter  t.  Hoice  Machine  Co,,  51  Md.  290;  34  Am.  Rep. 
811;  Beed  ▼.  Home  Savings  Bank,  130  Mass.  443;  39  Am.  Rep.  468;  Vance  v. 
grie  B.  B.  Co.,  32  N.  J.  L.  334;  90  Am.  Dec.  665;  Morton  v.  Meti-opolitan  I. 
Co.,  34  Hon,  366;  103  N.  Y.  645;  Qulfetc  B.  B.  Co.  v.  James,  73  Tex.  12; 
16  Am.  St.  Rep.  743;  //wiwy  v.  Norfolk  etc.  B.  B.  Co.,  98  N.  C.  34;  2  Am. 
8t.  Rep.  812;  NaUonnl  Bcmk  v.  Oraham,  100  U.  8.  699;  Denver  etc  R,  R,  Co. 
T.  Harris,  122  U.  S.  597;  Jordan  v.  Alabama  etc  B,  B.  Co.,  74  Ala.  85;  49 
Am.  Rep.  800;  Henderson  t.  Midland  R.  B.  Co.,  20  Week.  Rep.  23;  25 
L.  T.,  N.  S.,  881;  Edwards  r.  Midland  B.  B.  Co.,  L.  R.  6  Q.  a  D.  287;  60 
L.  J.  Q.  B.  281;  43  L.  T.,  N.  S.,  694;  29  Week.  Rep.  669. 

Corporations,  when  Liable.  —  The  difficulty  now  is,  not  in  showing  that 
private  corporations  may  be  answerable  for  a  malicious  prosecution,  what- 
ever be  the  nature  of  their  powers,  but  as  they  can  act  only  through  agents, 
sad  as  their  agents,  like  those  of  natural  persons,  may  act  in  matters  over 
vhioh  authority  has  not  been  delegated  to  them»  it  Is  often  qnestionabls 
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whether  a  particnlar  proiaontion  institoted  or  carried  im  by  an  agent  of  « 
eorporatioo  U  a  corporate  aot  or  not.  Of  conrae,  the  f aot  that  a  proaecntien 
waa  inatituted  by  an  Agent  of  a  eorporatioo,  even  thnngh  in  what  he  did  lae 
claimed  to  be  acting  aa  anch  ^eat,  does  not  subject  it  to  responsiUility  if  he 
acted  without  ita  knowledge,  and  not  within  the  scope  of  the  authority  com- 
mitted to  him:  Stetfens  T.  Midland  etc.  R.  R,  Co,,  2  Com.  L.  Rep.  1300;  10 
Ex.  352;  18  Jur.  932;  23  L.  J.  £z.  328;  S}iHwjfield  eU.  Co,  t.  Qrttn,  25  111. 
App.  106.  Formal  action  on  the  part  of  the  board  of  directors  of  a  corpora-' 
tion  need  not  be  eatablished:  Rkord  t.  CtntrcU  P.  R.  R.  Co.,  15  Nev.  176.  It 
the  entire  business  affairs  of  the  corporation  are  under  the  control  of  a  gen* 
oral  manager  who  has  authority  to  institute  criminal  prosecutions  arising  oat 
of  alleged  violations  of  its  rights  of  property,  the  corporation  is  liable  if  he  ez« 
ercises  his  authority  in  such  manner  and  under  snch  oircumstancee  aa  would 
support  an  action  against  a  private  person:  Oul/  He  ^^  Co.  t.  JamsM^  73 
Tex.  12;  15  Am.  St.  Rep.  743.  Perhaps  a  majority  of  the  great  transport 
tabion  companies  have  special  agents  or  detectives  whose  duties  include  the 
apprehension  of  all  persons  who  have  committed  crimes  by  which  the  prop- 
erty of  the  corporation  has  been  embeszled,  stolen,  or  destroyed,  or  ita  inter- 
ests otherwise  prejudiced;  and  while  it  may  be  said  that  the  delegation  of 
authority  to  do  these  things  does  not  imply  that  an  agent  thus  oonstituted 
shall  in  any  event  act  maliciously  and  without  probable  cause,  to  this  the 
unanswerable  reply  has  been  made  by  the  courts,  that  one  of  the  consequences 
liable  to  attend  the  delegation  of  the  authority  is  that  of  the  malicious  proae- 
cntion  of  persons  who  are  not  offenders,  and  that  when  this  consequence  does 
result,  the  corporation  must  be  held  answerable:  Amtricfm  Exp.  Co.  v.  Pat- 
terton,  73  Ind.  430;  Bvanaville  etc,  R,  R,  Co,  v.  McKee,  99  Ind.  519;  50  Am. 
Rep.  103;  OofY,  Orecu  NorUiern  R'y  Co,,  3  £1.  &  £.  672;  30  L.  J.  Q.  B.  138; 
Penmylvania  Co,  v.   WeddU,  100  Ind.  138. 

A  Proftrculion  InstituUd  by  a  Partner  for  an  alleged  crime  relatiijig  to  .the 
property  of  the  firm  cannot  impose  any  liability  on  another  .partner  who  did 
not  assent  to  nor  have  any  knowledge  of  the  prosecution  at  its  oomraenoe- 
ment,  and  especially  if  he  repudiates  it  as  soon  as  known  to  him:  Ro^nkram 
V.  Barker,  115  111.  331;  56  Am.  Rep.  169;  OUlyert.Y.  Einmoma,  AQ.  111.  143;  JBO 
Am.  Dec.  412. 

Soinetirnea  Aaaociatioru  are  Formed  for  the  purpose  of  contributing  money 
and  otherwise  aiding  in  the  prosecution  of  alleged  criminals  or  of  persons  sus- 
pected of  being  guilty  of  crimes  of  a  specified  class,  and  as  the  result  of  thia 
anses  the  qaesti<m  whether  all  the  members  of  the  association  are  answerable 
for  prosecutions  incited  or  aided  by  it^  whether  they  participate  therein  er 
not.  So  far  as  we  can  ascertain,  this  question  has  not  yet  been  adequately 
eonsidered.  In  one  instance,  where  the  organization  of  an  association  of  this 
character  was  proved,  and  that  those  of  its  members  who  were  assembled  on 
one  occasion  voted  to  pronecnte  a  particular  charge  and  to  raise  money  for 
that  purpose,  members  who  were  not  present  when  this  vote  was  taken,  and 
who  did  not  eontribute,  by  money  or  otherwise,  to  the  prosecution  of  the 
charge,  were  held  not  to  be  answerable,  though  they  made  contributions  to 
the  general  purposes  of  the  association:  Johnson  v.  Miller,  63  Iowa,  535;  60 
Am.  Rep.  758;  69  Iowa,  562;  58  Am.  Rep.  231. 

Whether  It{fancy  or  Coverture  NecesnarUy  Relieves  from  liability  for  a  ma- 
licious prosecution  is  a  question  which  has  been  but  little  considered.  Both 
infants  and  married  women  are,  in  general,  answerable  for  their  torte:  Note 
to  Humphrey  v.  Dougbisi^^  33  Am.  Dec.  178-185;  note  to  Crcdg  v.  V*m  Bebber, 
U  Am.  St  Rep.  720-724;  Cooley  on  Torts,  116;  except  that  a  wife  vnay,  in 


Jan.  1881.]  Btai  v.  Bixxau  188 


insteuoat,  «aeap«  liability  oo  the  presnmptioii,  when  the  wrongful  aol 
done  in  the  presence  of  her  hoaUand,  that  it  ia  to  be  imputed  to  him, 
rmther  than  to  her;  and  when  a  tort  involves  some  elemeut  oj  design  or  ol 
gailty  intent  or  purpose  not  imputable  to  an  infant  on  account  of  hU  teudor 
mfgp  or  his  want  of  capacity,  he  cannot,  unless  his  capacity  ia  affinnaiivol^ 
dbown,  be  adjudged' guilty  of  its  commission,  and  if  very  young,  the  pre- 
•eamption  of  his  incapacity  is  indisputable.  The  court  of  appeals  of  New 
York  appears,  in  Casain  v.  Delany,  38  N.  Y.  178,  to  have  proceeded  on  the 
assumption  that  when  a  husband  and  wKe  prosecute  a  charge  of  embeisle- 
ment^  ahe  may  be  held  liable  in  damages,  though  she  acted  in  his  presence, 
upon  proof  that  she  acted  upon  her  own  motion,  and  not  by  his  direction. 
If  a  etril  action  is  bn>ugtit~in  the  name  of  a  minor,  without  hit  authority  or 
knowledge,  by  a  frochSnn  ami,  the  infant,  though  he  subsequently  assents  to 
the  suit  npon  being  informed'  of  it^  cannot  be  held  liable  for  its  prosecution, 
for  the  reason  that  he  had  no  power  to  discontinue  it  during  bis  minority: 
Buntham  t.  Sfaverm,  101  Mass.  360;  100  Am.  Dec  123.  Hu  prosecution  of 
an  action  after  coming  of  age  would  undoubtedly  make  him  liable:  Sterling  w. 
AdtsaUf  S  Day,  411.  A  criminal  charge  may  be  preferred  by  a  minor,  and  if 
unfounded  and  malicious,  the  wrong  done  is  not  less  than  if  it  were  preferred 
by  a  person  of  more  advanced  years.  If  the  age  of  the  minor,  and  his  man* 
ifest  capacity  and  discrimination,  and  the  circumstances  accompanying  the 
making  of  the  charge,  are  such  as  to  demonstrate  that  his  act  was  malicious 
snd  without  probable  cause,  we  know  of  no  reason  in  the  law,  or  elsewhere, 
for  not  obliging  him  to  respond  in  damages  for  the  injury  maliciously  in- 
flicted by  him. 

iKeof  Pro9eaUor,  Evidence  to  Show  Who  wcu,  —  The  person  sued  for  malicious 
proeocatioa  is  generally  the  one  who  made  the  affidavit  or  complaint,  or  pre- 
ferred the  charge,  or  otherwise  set  the  machinery  of  the  law  in  motion,  and 
thereby  brought  about  the  arrest  of  the  accuse<l.  The  person  who  makes 
the  affiilavit  upon  which  the  arrest  is  effected  may  undoubtedly  be  regarded 
as  the  prosecutor,  and  held  liable  as  snch:  Weil  v.  Isi-ael^  42  La.  Ann.  955; 
WaUer  ▼.  77ue«,  56  Mo.  89.  Nor  is  it  essential  to  the  character  and  liability 
of  the  prosecutor  that  he  should  have  made  the  affidavit  for  the  purpose  of 
procuring  the  arrest.  Thus  it  has  been  decided  that  he  who  by  means  of 
his  perjnred  eridence  leads  a  judge  to  believe  that  another  witness  has  been 
gailty  of  perjury,  and  to  hold  the  latter  to  answer  and  be  tried  therefor,  is 
liable  in  damages  as  for  a  malicious  prosecution:  Fitzjohn  t.  Mackiuder,  0 
Com.  B.,  K  8.,  605;  7  Jur.,  N.  S..  1283;  30  L.  J.  Cora.  P.  257;  9  Week. 
Repw  477;  4  L.  T.,  N.  S..  149.  But  liability  does  not  attach  to  one  who 
fairly  discloses  to  a  magistrate  or  a  prosecuting  officer  all  the  information  in 
his  possession,  and  leaves  him  to  judge  of  the  propriety  of  proceeiiing  with 
the  charge:  SinUh  v.  AueUn,  49  Mich.  286;  Teal  v.  Fis8eU  28  Fed.  Kep.  351. 
When  one  haa  set  the  machinery  of  the  law  in  motion,  so  that  in  the  regular 
sad  ordinary  course  of  its  action  an  arrest  must  be  made,  or  will  probably 
follow,  it  need  not  be  shown  that  he  ordered  or  directed  the  warrant  or  other 
prooeas  to  issoe,  or  participated  in  its  execution:  WaUer  v.  Tides,  56  Mo.  89; 
UcLeod  ▼.  MeLecd,  75  Ala.  483.  On  the  other  hand,  he  is  not  answerable 
for  acta  which  do  not  properly  result  from  this  charge,  and  were  not  intended 
by  him,  as  for  a  wrongful  and  unauthorized  proceeding  of  the  officer  in  serr* 
ing  the  warrant:  BartleU  v.  Hawley,  38  Minn.  308.  The  liability  of  a  person 
for  the  proeecotion  of  a  criminal  case  need  not  appear  from  the  record  therein. 
The  question  is,  not  whether  it  proceeded  in  his  name,  but  whether  it  pr^ 
oseded  hfWVtU^  «f  his  authority  or  procurement.     If  he  was  the  real,  or  oat 
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of  the  real,  proeeeatof%  he  oeanol  eeeepe  liability  by  keeping  aoiiie  otb«r  per> 
■oo  in  the  poeltion  of  apparent  prooeontor.  Henee  endence  oataide  of  the 
record  is  always  admissible  to  show  who  was  in  fact  proseontort  Knamer  t. 
AToiTOiff,  23  Kan.  360.  For  he  who  oondncts  a  prosecntion  in  the  name  of 
another  is  not  less  liable  than  if  he  oonducted  it  in  his  own  name:  OaliereU  t. 
/ones,  11  Com.  ^  713;  16  Jar.  88;  21  L.  J.  Com.  P.  2;  ClemenU  t.  OJb/jf,  2 
Car.  k  K.  868.  If  the  defendant  Is  the  person,  or  one  of  the  persona^  who 
eaused  the  proeecution,  he  Is  liable,  whatever  may  be  the  means  he  employed. 
He  may  have  incited  some  other  person  to  preeent  and  wify  ^e  complaint^ 
or  have  procnred  the  action  of  some  prosecuting  officer,  or  have  acted  by  his 
servant  or  agent.  In  employing  either  of  these  supposed  means  of  action,  he 
is  equally  culpable  and  equally  liable:  SUxntbury  t.  Fogle^  87  Md.  369;  Klme 
V.  Shtiltr,  8  Ired.  484;  40  Am.  Dec.  402;  WtlU  v.  Panom,  8  Hair.  (Del.)  605; 
Orant  r.  Deuei,  8  Rob.  (La.)  17;  38  Am.  Deo.  228. 

A  Prmeipal  Acting  by  or  through  hU  Agent  may  be  answerable  for  a  maii- 
sious  prosecution.    If  he  directs  the  agent  In  what  the  latter  does,  there  can 
be  no  question  that  his  liability  must  be  the  same  as  if  he  had  acted  without 
the  aid  or  intervention  of  an  agent.     But  where  he  did  not  direct  the  agents 
and  the  latter  acted  without  his  knowledge,  then  the  questions  most  likely 
to  arise  are:  1.  Was  the  act  of  the  agent  within  the  limits  of  his  powers! 
and  2,  If  SO)  can  the  principskl  be  subjected  to  exemplary  damages,  where, 
from  his  ignorance  of  what  was  done  in  his  name,  it  is  not  poosible  to  impnto 
to  him  actual  malice,  desire  to  injure  the  accused,  or  reckless  and  wanton 
disregard  of  the  latter*s  rights  or  feelings?    With  respect  to  the  first  qnes- 
tion,  it  is  clear  that  the  agent  must  have  been  acting  in  the  business  of  his 
principal  and  within  the  power  delegated  to  him,  either  expressly  or  by  im- 
plication.    Hence  where  the  ticket-seller  of  a  railway  corporation,  acting  at 
the  suggestion  of  a  police-officer,  and  with  a  view  of  aiding  in  the  apprehen- 
sion of  persons  engaged  in  passinfr  counterfeit  money,  sold  tickets  and  re- 
ceived payment  in  a  bank  bill  which  the  agent  believed  to  be  counterfeit  and 
worthless,  and  then  caused  the  arrest  of  the  ticket-buyer  while  he  was  yet 
in  the  station  waiting  for  hii  train,  it  was  held,  by  a  divided  court,  that  in 
what  he  did  the  ticket-seller  was  not  transacting  Uie  business  committed  to 
him,  and  his  principal  was  not  answerable:  MuUigam  v.  New  York  etOm  R,  R. 
Oo,,  129  N.  Y.  506;  27  Am.  St.  Rep.     A  principal  is  not,  in  an  action  for 
a  malicious  prosecution,  necessarily  chargeable  with  whatever  knowledge  his 
agents  may  have  had.     "Actual  malice  impliee  a  wrongful  purpose  or  intent 
in  the  mind  of  the  person  whose  conduct  is  in  question.     It  is  not  to  be  oon- 
dttsively  presumed  or  legally  imputed  to  him  merely  because  of  the  mental 
eondition  or  the  knowledge  of  another  person,  however  related  to  him  ":  Reijfon 
T.  Motl,  42  Minn.  49;  18  Am.  St.  Rep.  489.    To  render  one  liable  for  a  criminal 
proeecution,  where  he  acts  by  his  agent,  it  is  not  neces><ary  that  he  know  of  or 
contemplate  the  action  taken  by  the  agent,  if  it  was  within  the  power  dele- 
gated to  him,  or  though  not  within  that  power,  was  ratified  after  being  done: 
Kinoe^  r,  Wallace,  36  Cal.  462;  Forbea  v.  Hagman,  75  Va.  168;  in  each  of 
which  events  both  the  principal  and  the  agent  are  liable,  and  may  be  joined 
as  defendants  in  the  same  action:  Hwsry  v.  Norfolk  etc  R^  R,  Co,,  98  N.  C. 
34;  2  Am.  St.  Rep.  312;  unless  the  agent,  in  what  he  did,  either  had  probable 
«au8e  or  acted  without  malice.     Therefore,  an  attorney  at  law  is  liable  as 
well  as  his  client  when  he  aided  in  a  prosecution  which   he  knew  to  be 
unfounded  and  malicious;  Stain;  v.  Turner,   21   Mo.   App.  244;    Warfield  T. 
Cnmphell,  35  Ala.  349;  Bumap\,  Marsh,  13  III.  538.     Ou  the  other  hand,  an 
attorney  is  not  liabls  who  does  not  know  that  the  action  is  groundless,  even 
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tbcmgb  he  Is  awsra  tiuil  hii  oliant  k  aotoAtod  by  malioai  He  mMj  Ml  vpott 
tha  ■iatemdiit  ol  facts  made  to  him  by  hu  diant*  aod  ie  not  aoder  a  duty  to 
tnatitate  an  inqviry  for  the  parpoie  of  Tertfying  his  statement  before  giving 
adriee  thereon.  Therefore^  an  instruotion  to  a  jury  that  an  attorney  is  liable 
if  he^  "by  the  eseroiae  of  reasonable  diligenoe,  might  have  known  that  there 
were  no  mots  snifioient  to  eonstitnte  probable  eanse  "  is  erroneoos:  Peek  v. 
ChamimM^  91  Mo.  138;  60  Am.  Rep.  236;  BiehneU  t.  Ihrkm,  16  Pick.  478. 

TmcoiATiov  ov  PKOsiounoii.  —  The  proeeention  on  which  the  action  is 
based  most  hsTS  terminated  without  resulting  in  the  conviction  of  the  plain- 
%aSL  It  is  eometimes  said  that  it  mnst  have  terminated  in  his  acquittal,  but 
this  is  not  true.  A  trial  on  the  merits  or  otherwiJie  b  not  essential.  It  is 
sufficient  that  the  prosecution  has  ended  so  that  it  cannot  be  reinstated  nor 
loriher  maintained  without  commencing  a  new  proceeding,  but  it  must  have 
terminated  in  eome  of  the  several  modes  in  which  it  is  possible  for  a  criminal 
proceeding  to  reach  a  stage  beyond  which  the  accused  cannot  be  further 
proseonted  thereini  aBse6esr  t.  DrahuMe^  13  Neb.  465;  MeWilUanu  t.  JEToiom 
42  Hd.  66;  Blalodtr.  RcmddU,  76  IlL  224;  Oak$pie  v.  Htidson,  11  Kan.  163; 
Stkippd  T.  NcrUm,  38  Kan.  667.  The  propriety  tA  this  rule  is  obvious,  for  if 
the  civil  action  could  be  maintained  before  the  termination  of  the  criminal 
proeeention,  it  might  happen  that,  after  the  defendaut  bad  been  called  upon 
to  respond  in  damages  as  a  malicious  prosecutor  acting  without  probable 
canssr  the  good  faith  of  his  prosecution  would  be  vindicated  by  a  verdict  of 
the  jury  convicting  the  accused.  In  Texas,  as  we  have  already  shown,  the 
malicloQs  proeeention  of  criminal  cases  for  certain  purpoees  has  been  made 
criminaL  As  the  Penal  Code  of  the  state  did  not  expressly  require  the  ter- 
Bunati<m  of  the  malicious  proeeention  before  the  proeecution  of  the  prosecu- 
tor  for  instituting  it,  an  information  against  the  defendant  for  instituting  a 
malieions  criminal  prosecution  need  not  aver  that  it  has  terminated:  Demp- 
eey  v.  Siaie,  27  Tex.  App.  260;  11  Am.  St  Rep.  193.  We  shall  now  refer  to 
the  different  means,  other  than  by  a  trial  on  the  merits,  by  which  a  criminal 
proeeention  may  so  terminate  as  to  support  a  civil  action. 

DUeharge  by  CominUUag  MoffisiraU,  —  The  criminal  practice  in  most  of  the 
eta  tee  requires  the  accused,  if  (he  offense  charged  is  of  a  serious  nature,  to  be 
brought  before  a  magistrate  for  a  preliminary  examination  for  the  purpose  of 
determining  whether  the  evidence  against  him  is  such  as  to  warrant  his  being 
held  to  answer  before  the  grand  jury,  or  before  some  court  having  jurindic- 
tion  to  try  him  after  the  information  shall  have  been  filed  by  the  proper 
prosecuting  officer.  If  the  examining  magistrate  finds  that  there  is  not  sutfi- 
eieot  cause  to  hold  the  accused  to  answer,  and  therefore  discharges  him,  that 
proseeution  is  thereby  en<ied;  and  the  consideration  that  other  prosecutions 
may  be  brought  sgainst  the  same  person  on  the  same  charge,  and  that  the  grand 
jury,  on  ite  presentation  to  them,  may  find  an  indictuient  thereon,  cannot  pre- 
vent the  action  of  the  magistrate  from  having  its  effect  as  a  termination  of 
the  prosecution  before  him,  sufficient  to  support  the  civil  action:  Afoyle  v. 
Drake,  141  Masa.  238;  CoUeUo  v.  Kniif/U,  4  Maokey,  65;  Fay  v.  O'NeUl,  36 
N.  Y.  11;  Jo*ir»  V.  Finch,  84  Va.  204. 

Failure  of  Orand  Jury  to  Find  [ndictmenU  —  If  the  grand  jury  considers 
the  charge  against  the  accused,  whether  after  he  has  been  held  to  answer  or 
'Otherwise^  and  refuaee  to  indict,  this  is  also  generally  regarded  as  a  final  ter* 
oination  of  a  prosecution  authorising  an  action  to  be  maintained  thereon,  if 
it  was  malicious  and  without  probable  cause:  Morgan  v.  Uughee,  2  Term 
Rep.  225;  Potter  v.  Cagtertinf,  41  N.  J.  L.  22;  Oravea  v.  Datmon,  130  Mass. 
78;  30  Am.  Rep.  429;  Apgar  v.  WooUton,  43  N.  J.  L.  67;  8iancl\ff  v.  Palniet^, 
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18  Ind.  8S1;  Sower  T.  Lew(9%  18  Fla.  828;  MUcheif  ▼.  WBHanu,  11  Mees.  A 
W.  '20b;  12  L.  J.  Ex.  19!);  thongh  in  sonifl  of  the  states  the  action  of  th« 
gr;iii(l  Jury  mnst  h«  supplemented  by  Au  order  of  eoort  fhsoharging  the  ao- 
eutied  from  cnstoily  or  from  the  daty  of  farther  appearing  to  answer  the 
oharge  against  faim:  Tfunmu  r.  JOeGrafenreki,  2  Nott  ft  McC.  143;  O'DriaeoA 
t,  MeBumeff,  2  Mott  ft  MeO.  M;  KnoU  ▼.  Sargent,  129  Mass.  98.  Whether 
an  order  of  court  iv  necessary  or  not  depends  oxkiu  the  practice  in  the  par- 
tiotilar  sttte  in  whioh  the  ^ettiou  arises.  It  is  not  the  mere  failore  of  the 
fp«nd  jury  to  indict  at  any  psrticular  time  which  terminates  the  proeectttioni 
for  their  non«ictiim,  instead  of  proceeding  from  their  jndgmeot  that  n«  catna 
for  prosecution  exists,  may  be  the  result  of  their  not  being  able  to  seume  tbe 
Attendance  of  the  requisite  witnesseSi  and  their  eonaequent  postponemeDt  of 
the  investigattnn  to  some  later  day,  in  which  event  it  ie  clear  that  the  proee* 
eutlon  is  Dot  yet  at  au  end:  KhcU  v.  Sargtnt^  128  Mass.  05;  and  whenever,  by 
the  practice  in  the  state,  the  oonrt,  notwithstanding  no  indiotment  baa  beea 
made,  retains  the  right  to  refer  the  charge  te  another  grand  jvry,  it  ia  protMk^ 
Me  that  a  formal  order  discharging  the  acensed  ia  a  eonditioo  precedent  t» 
the  maintenance  of  an  action  for  his  malicious  prosecution. 

Entry  qf  Nolle  Prosequi,  —  There  has  been  a  disinclination  to  admit  that 
the  termination  of  a  proseoutiou  by  the  entry  of  nolie  prosequi  will  support  aa 
action  for  malicious  prosecution,  and  some  cases  have  affirmed  in  general 
terms  that  it  cannot  be  so  supported:  Oaring  r.  Fraser,  76  Me.  37;  Parker  w, 
Farley,  10  Cash.  279;  Pei-her  v.  HmUin'jton^  2  Gray,  123;  Brown  r.  Lakemnn, 
12  Cush.  482.  Bat  we  think  they  must  all,  as  to  this  extreme  riew,  be  re» 
garded  aa  dicta.  If  some  action  or  proceeding  on  the  part  of  the  conrt,  or 
otherwise,  is  required  to  make  an  entry  of  nolle  prosequi  operative  as  a  final 
termination  of  a  prosecution,  then,  of  coarse,  such  action  or  proceeding  must 
supplement  such  entry;  but  when  it  is  manifest  that  the  prosecution  is  at  aa 
end,  and  cannot  be  revived,  it  is  not  material  how  it  came  to  its  end,  and  the 
right  of  the  party  injured  by  it  to  seek  redress  is  complete:  Kennedy  r,  ffoi* 
hday,  23  Mo.  A  pp.  503;  Lotoe  v,  Wartman^  47  N.  J.  L.  413;  Brown  v.  Ifai^ 
doM,  36  Conn.  66;  4  Am.  Hep.  35;  Yocmn  ▼.  Polly,  1  B.  Mon.  358;  36  Am. 
Dec.  5»3;  Hatch  v.  Coken,  84  N.  C.  602;  37  Am.  Rep.  630;  Briggs  r.  Buriom, 
44  Vt.  124;  Graves  r,  Dawmn,  130  Mass.  78;  39  Am.  Rep.  429;  133  Mass. 
419;  Woodwortk  v.  Mills,  61  Wis.  44;  5)  Am.  Rep.  136;  Richter  ▼.  Koster,  45 
Ind.  440.  Perhaps  if  the  accused  procuress  or  assents  to  the  entry  of  a  noOe 
prosequi,  he  thereby  waives  his  right  to  redress  by  civil  sction  asrsinst  his 
prosecntor:  Langford  r,  Boston  etc.  R,  R.  Co,,  144  Mass.  431;  Parker  t,  Far^ 
ley,  10  Cush.  279;  Coupal  v.   Ward,  106  Mass.  289. 

Other  Means  qf  Terminating  Prosecution.  — The  only  reasonable  ground  for 
denying  that  the  termination  of  a  prosecution  by  the  entry  of  a  nolle  prosequi 
will  support  an  action  for  malicious  iirosecution  was,  thst  there  bad  been  no 
triiil  on  the  merits,  and  therefore  no  acquittal  of  the  accused;  but  it  is  settled, 
as  we  think,  beyond  dissent  that  a  trial  on  the  merits  is  not  essential:  Schip^ 
pet  V.  Norton,  38  Ran.  667;  Bell  r.  Mat/hnos,  37  Kan.  666;  OUfiert  v.  Bmmon$, 
42  lU.  143;  89  Am.  Dec.  412.  To  hold  it  e8«;ential  would  be  to  permit  a 
prosecutor  to  do  all  the  damage  which  a  malicious  prosecution  can  possibly 
effect,  and  then  deny  the  accused  the  opportunity  to  vindicate  himself  by 
a  trial,  by  having  the  proceeding  quashed  or  dismissed,  and  thus  escaping  all 
liability  for  the  wrong  unlawfully  inflicted.  Tlierefore,  any  mode  by  which 
a  prosecution  may  be  dismissed  or  ended,  though  without  a  trial,  is  sufficient, 
rhe  indictment  may  be  insufficient  and  for  that  reason  may  be  quashed  be- 
fore trial,  or  upon  trial  may  require  the  jury  to  return  a  verdict  of  aoquittaL 
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b  either  event,  if  the  accnseii  is  discharged  by  the  court,  the  pronecation  it 
finally  terminated  in  the  sense  that  an  action  for  malicions  prosecation  may 
be  institute: (  and  sustained,  though  there  is  nothing  to  prevent  the  findini^ 
of  another  uidictmciit,  sufficient  in  form:  Hayn  ▼.  Bltmirdt  30  Ind.  457; 
Lytton  V,  Baird,  95  lud.  349;  Wkka  v.  FtnUmm,  4  Term  Rep.  247;  Pi]rpri  *. 
iJeam,  1  DowL  &  R.  200;  5  Bam.  k  Atlol.  U34.  A  prisoner  may  be  di8> 
charged  from  cu^toily  ^fter  a  hearing  upon  a  writ  of  h(ibe<u  coiyus.  If  the 
legal  effect  of  his  discharge  is  such  that  the  prosecution  against  him  can  be 
carried  no  further,  it  must  necessarily  be  such  a  termination  as  will  justify 
the  commencement  of  a  civil  aution  for  redress:  Zeljley  v.  Storey ^  117  Fa.  St. 
I78L  If,  on  the  other  hand,  the  prosecution  may  still  go  on  and  the  accused 
may  pntnibly  be  convicted,  his  discharge  on  haJieaa  corpus,  because  it  does  not 
relieve  him  from  the  duty  of  farther  defending  himself,  cannot  support  his 
action  for  malicious  prosecution:  WdUcer  r.  Mariin,  43  III.  508;  Merrinvin  r. 
iiorgati,  7  Or.  68.  If,  before  a  trial,  the  prosecution  is  terminated  in  any  way, 
as  by  the  failure  of  the  prosecutor  to  appear,  or  by  the  entry  of  a  dismissal 
by  competent  authority,  the  civil  action  may  be  at  once  begun:  Leever  r. 
HiVHiU^  57  Ind.  423;  Kellty  v.  Sag^,  12  Kan.  109;  Clegg  v,  Wattrhury,  88  Ind. 
21;  SwcnMjaard  r,  Dnwty  33  M  nn.  308;  Brown  ▼.  Randall,  30  Conn.  56;  4  Am. 
Rep.  35;  Fay  t.  (yNeUl,  36  N.  Y.  11.  But  if  the  prosecutor  dismisses  his 
prosecution  for  the  purpose  of  recommencing  it  in  another  court,  and  pro- 
oseda  without  delay  to  execute  such  purpose,  it  is  said  that  the  action  for 
naltcioos  prosecutitm  cannot  be  maintained  until  the  second  prosecution  has 
been  disposed  of:  Sdiiyptl  v.  Norton,  38  Kan.  507.  Whether  the  fact  that 
the  judgment  baa  been  a])pealed  from  will  destroy  its  effect,  io  that  the  action 
for  malicioiu  prcuecntion  cannot  be  maintained  while  the  appeal  is  pending, 
is  unsettled;  some  of  the  courts  conceding  this  effect  to  an  appeal:  RrynoUU 
V,  De  Qeer^  13  IIL  App.  113;  and  others  denying  it:  MarlcB  r.  Towrv^tnd,  97 
H.  T.  690. 

ProseaUhtu  Resulting  in  Convictions.  — The  reason  already  suggested  for  re- 
quiring a  final  disposition  of  a  Criminal  charge  before  permitting  any  civil  ac- 
tion to  be  maintained  for  having  instituted  the  prosecution  implied  that  if  such 
pnaectttion  shoiild  not  result  in  favor  of  the  person  accused  he  could  under  no 
etTBitmstaucea  recover  damages  on  the  ground  that  it  was  unfounded  and  ma- 
liciooa.    Hit  conviction,  in  ail  oases  where  ho  had  an  opportunity  to  be  heard 
IB  hii  defense,  is,  while  it  remains  in  force,  oonclasive  against  him  that  his 
prosecation  wa«  not  without  probable  canse,  and  that  he  cannot  recover  dam- 
sgea  from  hie  prosecation:  Severtmce  ▼.  Judkins,  73  Me.  376;  OriffU  r.  Sellara, 
t  Dev.  ft  Bb  492;  81  Am.  Dea  422.     If,  however,  the  proceeding  of  which 
plaintiff  complains  waa  er  parte,  or  one  in  which  the  conrt  waa  obliged  to  act 
apon  the  aocasation  alone,  as  where  an  affidavit  ia  filed  to  require  a  party  to 
pvo  mretiea  to  keep  the  peace,  upon  the  flHng  of  which  it  is  the  duty  of  the 
Bisgistntfr  to  exact  such  sureties,  the  fact  that  they  were  exacted,  and  the 
•oniaed  required  tofomish  them,  is  not  conclusive  against  him  that  his  pros- 
seator  did  not  proceed  without  probaUe  cause:  Steieari  ▼.  Orometi,  29  L.  J. 
Omb.  p.  170;  7  Com.  B.,  N.  8.,  191 ;  6  Jur.,  N.  8.,  770;  Hyder,  Oreueh,  62  Md. 
Vn.  Commitments  to  an  insane  asylum,  though  not  necessarily  ex  part^,  do  not 
flak  as  final  adjudications  of  probable  cause,  nor  preclude  the  person  com- 
nitted  trom  sustaining  an  action  against  Mie  person  proonring  his  commit- 
iRDt:  Keihgg  r,  Ooehxm,  87  CU.  I9Sl    In  eivil  actions  the  defendant  mttf 
be  arrested  and  imprisotted,  maliciously  and  without  probable  causa,  and 
jot  the  plaintiff  haYS  a  right  to  Jndgment  on   the  cause  of  action  upon 
vU^  hs  sned.     If  snoll  Jndgment  when  rendered  does  not  necessarily 
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ftffirm  the  exaibanoe  of  faoU  sustaining  and  warranting  th«  arreil^  il  MM* 
<aot  «it«ip  the  derendant  from  showing  that  hia  arreet  and  detention  wen 
malioiotts  and  without  probable  cause,  nor  from  reoovering  damages  therefor: 
Foriman  r.  RoUier^  8  Ohio  St.  548;  72  Am.  Dec.  606;  Bump  ▼.  BtiU,  19 
Weiid.  421. 

QuiUy  Pemon  cannot  Recover,  —  No  judgment  in  favor  of  the  plaintiff  ia 
snstaiuable  if  it  appears  that  there  was  probable  cause  for  his  prosecution. 
Before  proceeding  to  C(»usider  what  may  be  re^rarded  as  probable  cause  ou  tho 
.part  of  a  prosecutor,  we  wish  to  remark  that  the  plaintiff,  notwithstanding 
his  acquittal,  mnst  always  be  regarded  as  tendering  the  iasueof  his  iaiioceuoOt 
and  must  fail  in  his  action  if  that  innoceuoe  can  be  disproved,  whether  the 
prosecutor  acted  from  malicious  motives  or  not»  and  whether  or  not  he  knew 
of  the  facts  establishing  plaintiff's  guilt.  An  action  for  malicious  proaeca- 
iioQ  will  never  lie  in  favor  of  a  guilty  man:  Neteton  v.  Wtaner,  13  R.  I.  616; 
ParkhurU  v.  AtaMelkr,  57  Iowa,  474;  WlutefiurUr.  Ward,  12  Ala.  2G4;  Thre^ 
/x4  T.  NurkoU,  6S  Miss.  117;  JoJuiwrn  v.  ChamberB,  10  Ired.  287;  ^ar6er  r. 
QoHld,  20  Hun,  446;  Plummer  r.  Ofuen,  8  Hawks,  66;  14  Am.  Deo.  572;  Ad^ 
amir.  Linher,  3  Blackf.  241;  25  Am.  Dec.  102;  except  that  one  proeeoutod 
-on  two  or  more  charges,  of  one  of  which  he  was  ccmvicted,  may  recover  for 
his  prosecution  on  the  other  charge,  by  proving  that,  as  to  it,  his  pro^ecutioa 
was  without  probable  cause  and  malicious:  Rted  v.  ToyUtr^  4  Taunt.  616;  BUu 
V.  Abraham»,  8  Q.  B.  709:  10  Jur.  693;  15  L.  J.  Q.  B.  221.  Sometimes  th« 
courts  have  incautiously  said  that  probable  cause  did  not  depend  on  the  gnilt 
•or  innocence  of  the  accused:  LyUon  v.  Bait'd,  95  lud.  349;  King  v.  Caltim,  11 
R.  L  582;  Haaat-d  r.  flury,  120  N.  Y.  223;  Carl  v.  Ayert,  63  N.  Y.  14;  but 
when  they  have  so  said,  they  have  been  referring  to  the  fact  that  the  plaintiff 
had  urged  his  innocence  as  conclusive  in  favor  of  his  right  to  recover,  and 
•have  merely  intended  to  affirm  that,  notwithstanding  such  innooenoe,  the 
action  of  the  prosecutor  may  have  been  justided  because  of  incriminatory  oir> 
cnmstanoes  known  to  him,  and  not  that  the  guilt  of  the  accused  oonld  oo-axiat 
with  a  right  on  his  part  to  recover  for  being  prosaeuted  for  a  criminal  aot  of 
which  he  was  guilty. 

Pbobablb  Causb,  What  is.  —  Namerons  definitioBs  of  probable  eausa  hava 
"been  given,  some  of  which  will  be  here  quotedt  **  A  definition  of  probablo 
oausa  sufficiently  exact  to  meet  satisfaetorilj  sTery  possiblo  tost  would  ba 
difficult,  if  not  impoasible,  to  furnish.  The  complete  legal  idea  expresMd  bj 
that  term  ia  not  to  be  gathered  from  a  mora  definition.  B«t^  parhaps^  with 
foferenoa  to  many  practical  oasei^  it  may  ba  nearly  aoourata  to  say  that  prol^ 
able  oanaa  consists  of  a  belief  in  the  charge  or  facta  alleged,  based  on  anfll* 
eiant  eireumstanoea  to  reasonably  induoe  tuch  belief  in  a  paraoa  of  ordinaiy 
prudence  in  the  same  situation  "t  Boeger  ▼.  LamgenUrg^  97  Mo.  890;  10  Abu. 
St»  Repi  822.  Probable  cause  ia  *'  the  existence  of  such  facta  and  oircuBii- 
atanoea  as  would  azcite  belief  in  a  reasonable  nund,  acting  on  tho  facta  withia 
the  knowledge  of  tho  prosecutor,  that  the  parson  charged  was  guilty  of  tho 
offense  for  which  he  was  prosecuted  **!  Demptey  r.  Slate,  27  Tez.  App.  269;  II 
Am.  St.  Rep.  193;  Banvtey  ▼.  Amitl^  64  Tex.  820;  OUugow  r.  Owen,  69  Tax. 
167|  WkeOur  w.  NetbUt.  24  How.  644;  Beott  ▼.  Bhehr.  28  Qratt  906;  Tkon^ 
mm  T.  i^eocM  VaUey  Rubber  Ox»  66  Conn.  493.  '*'A  reasonable  ground  of  sub- 
pioion  supported  by  ciroumstancea  suffidantly  strong  in  themasiyas  to  warrant 
«  oaatioua  man  in  believing  that  tho  parson  eharged  ia  gnUtj  of  the  offenaa 
ohargBd''t  ifmef  ▼.  Snider,  69  HI  876;  Davte t.  Wieher,  78  DL  881  "Prab. 
able  cauaa  may  be  defined  to  be  that  apparent  atate  of  foots  found  to  axial 
«poB  reasonable  inquiry^  —  that  i%  suoh  inquiry  as  the  given  oasa  randared 
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convenient  and  proper, — which  wonld  indace  %  reuooabi/ Intelligent  and 
prud«nt  man  to  believe  the  acoased  person  had  oominittedt  in  a  criminal 
caae,  the  crime  charged,  and  in  a  civil  caae,  that  a  eaoaa  of  action  existed  ": 
Larjf  T.  Miichell^  23  Ind«  67.  *'  Where  the  facts  known  to  the  prosecutor,  or 
the  information  received  by  him  from  sources  entitled  to  credit,  are  snoh  as 
to  justify  the  belief,  in  the  inmd  of  a  persoa  of  reasouable  intelligence  and  cau- 
tiouy  that  the  accuseil  is  guilty  of  the  crime  charged,  and  the  prosecution  is 
induced  thereby,  such  a  state  of  facts  constitutes  probable  cause,  though  it 
ntky  subsequently  appear  that  the  accused  is  innocent  *':  Hays  r.  BBmard,  30 
Ind.  457.  *'  Probable  cause  is  such  a  state  of  facts  in  the  mind  of  the  proae- 
eutor  as  would  lead  a  man  of  ordinary  caution  and  prudence  to  believe^  or 
eltertain  an  honest  and  strong  suspicion,  that  the  person  arrested  is  guilty  "t 
ifaiis  V.  Duyont,  3  Wash,  a  a  31;  Bacon  r.  Totone^  4  Cush.  238;  Cole  T. 
Otrtis  16  Minn.  195;  Casty  r.  SevaUon^  30  Minn.  516.  "  If  the  apparent  facts 
are  snch  that  a  discreet  and  prudent  person  would  be  led  to  believe  that  a 
crime  haa  been  committed  by  the  person  charged,  he  will  be  justified,  though 
it  tnma  oat  that  he  was  deceired,  and  that  the  party  accused  was  innocent  "t 
Carl  T.  Ayert,  63  N.  Y.  14;  ffamard  ▼.  Fbtry,  120  N.  T.  223.  ••  What  is 
probable  caudel  It  is  constituted  by  such  fatits  and  circumstances  as,  when 
communicated  to  the  generality  of  men  of  ordinary  and  impartial  minds,  are 
sufficient  to  raise  in  them  a  belief  or  grave  suspicion  of  the  guilt  of  the  per- 
son*: GrigUr.  StUart,  2  Der.  A  B.  402;  31  Am.  Dec.  422.  To  constitute 
probable  cause^  **  the  facts  must  be  snch  as  would  reasonably  persuade  an 
impartial  and  reasonable  mind  not  merely  to  suspect  or  conjecture,  but  to 
believe^  the  plaintiff  guilty.  We  cannot  readily  perceire  how  there  can  be  a 
well-grounded  or  reasonable  suspicion  of  the  existence  of  a  fact»  without  there 
is  also  a  belief  of  it ":  Stom  ▼.  Stevens,  12  Conn.  219;  30  Am.  Dec.  611.  By 
the  cods  of  Oeorgta  it  is  declared  that  want  of  probable  cause  "shall  ex- 
ist when  the  circumstances  are  such  as  to  satisfy  a  reasonable  man  that  the 
aoeoaer  had  no  groand  for  his  proceeding  but  his  desire  to  injure  the  accused." 
The  iilnstiation  thus  given  by  the  code  has  not  been  treated  by  the  courts  ol 
the  state  as  excluding  other  cases  of  want  of  probable  cause,  and  a  prosecutor 
is  still  liable  in  that  state  for  acting  without  probable  cause,  if  he  did  not  act 
with  ordinary  oare^  nor  as  a  man  of  ordinary  prudence  wonld  under  like  dr- 
•smstanoes:  Ookmam  r.  AUen^  79  Oa.  637;  II  Am.  St  Rep.  449. 

Prefrndiee  or  Partiality  qf  tke  Accuser,  — There  ate  definitions  of  probable 
eanse  iwhiidi  ssem  to  exact  a  high  degree  of  impartiality  and  freedom  from 
fsijvdioe  OB  the  part  of  the  prosecutor,  but  the  eiroumstanoes  under  which  a 
pwsecntlflo  is  institntsd  ars  often  snch  as  to  reqnirs  sa  injored  person  to  act 
prenpilyy  and  while  smarting  from  loss  or  personal  injury,  and  therefore 
when  it  is  too  much  to  expect  of  him  that  he  can  fiee  himself  from  all  preju- 
dice sad  partiality.  Perhaps  a  definition  er  instruction  exacting  of  him 
frssdon  from  partiality  and  prejudice  may  be  mitigated  so  as  to  do  him  no 
wrso|^  if  the  jury  is  properly  reminded  that  he  csnnot  be  held  saswsrable 
anises  he  acts  with  malice.  The  more  prudent  courts  have,  howerer,  elim- 
inated frofn  their  definition  "impartiality  and  freedom  from  prejudice,**  and 
have  permitted  jnriee,  in  determining  the  question  of  probable  cause,  to  take 
into  consideration  the  ciromnstances  under  which  the  defendant  was  called 
upon  to  mot,  and  considering  that  these  eiroumstanoes  might  be  snch  as  to 
soavoidably  sffeot  the  judgment^  hare  said  that  **some  allowanos  may  be 
made  when  the  prosecutor  is  so  injured  by  the  offense  that  he  could  not  likely 
draw  his  eooelnsioiis  with  the  same  impartiality  and  abeonos  of  prejudice 
Uttl  a  pecsoa  entirely  disintereeted  would  deliberately  da    All  that  can  be 
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required  off  him  U^  fhat  he  shall  aist  m  a  reaaooabU  and  prndaat  man  would  bo 
likely  to  do  in  like  oiroamatanoei  "i  Spear  r.  ffilet,  67  Wia.  350;  Coie  ▼.  CWrOa, 
16  Minn.  182;  Carter  t.  SMeHatkl^  62  Mioh.  6iy7|  Caeep  r.  Sevatson,  90 
Minn.  6ia 

Belief  qf  the  Aeeaeer,  — Some  of  the  definitioDa  aeemto  make  the  qneatioo 
of  probable  oanae  depend  entirely  upon  the  facte  and  information  upon  which, 
the  accuser  acted,  irrespective  of  the  effect  which  they  had  upon  hi«  mind, 
and  to  giro  no  weight  to  his  belief,  or  want  of  belief,  in  the  gntit  of  the  person 
prosecuted.  It  is  doubtless  true  that  the  mere  belief  on  the  part  of  the  prooe- 
ontor  in  the  tmth  of  the  charge  made  by  him  does  not  constitnte  probable 
cause,  for  it  may  be  engendered  by  facts  and  circumstances  which  would  not 
produce  belief  of  guilt  in  the  mind  of  a  reasonable  and  prudent  person,  and 
which  would,  on  the  contrary,  satisfy  a  reasonable  person  of  the  innocence 
of  the  accused:  Mowry  r.  Whipple,  8  B.  L  860;  HaU  ▼.  Hawkint,  6  Humph. 
859;  Barron  r.  Magon,  31  Yt.  189;  Spear  r.  Hilea,  67  Wis.  361;  Lawrence  T. 
Lanning,  4  Ind.  194;  Hajfsr,  Bliaard,  30  Ind.  457;  Oraeter  r.  WHliatne,  65 
Ind.  461;  Turner  r.  Walker,  3  Gill  &  J.  377;  22  Am.  Dea  329;  Spaiding  r. 
Lowe,  66  Mich.  366.  "  While  it  is  not  necessary  to  show  that  the  crime  has 
in  fact  been  committed,  it  is  necessary  to  show,  not  only  that  the  defendant 
had  reasonable  ground  to  believe,  but  that  he  did  in  fact  bdiere,  that  the 
crime  had  been  committed,  aud  that  the  plaintiff  had  committed  the  cr^me  ": 
Ball  V.  Bowles,  93  Cal  222;  27  Am.  St.  Rep.  '*  It  is  claimed  by  appellant's 
counsel  that  the  defendant  is  not  liable  to  this  action  if  the  jury  found  that 
he  honestly  believed  the  plaintiff  guilty  of  the  offense  when  he  commenced 
the  prosecution  against  him.  This  cannot  be  the  law.  No  man's  lil>erties  or 
rights  can  thus  be  measured  by  even  the  honest  belief  of  another.  The  honest 
belief  of  a  person  commencing  a  criminal  prosecution  against  another  in  the 
guilt  of  the  accused  is  an  essential  element  or  fact  for  him  in  showing  probable 
cause,  or  in  disproving  the  want  of  it;  but  he  must  also  show  such  reasonable 
ground  of  suspicion,  supported  by  circumstances  sufficiently  strong  in  them- 
selves  to  warrant  a  cautious  man  in  that  belief,  before  his  belief  can  become  his 
vindication  or  shield.  If  he  should  show  such  ground  and  circumstances, 
and  yet  it  was  apparent  that  he  did  not  himself  believe  In  the  guilt  of 
the  accused,  they  would  not  protect  him.  Nor,  on  the  other  hand,  would 
he  be  liable,  if,  unknown  to  him,  and  beyond  the  range  of  inquiry  by  such 
cautious  man,  there  were  facts  which  would  negative  or  destroy  that  be- 
lief. The  belief,  therefore,  of  the  defendant,  is  a  proper  matter  for  inquiry 
in  making  out  his  defense,  but  does  not  of  itself  constitute  a  defense  ":  Shaul 
T.  Brown,  28  Iowa,  37;  4  Am.  Rep.  151.  His  belief  is  also  admissible  to  re- 
but the  idea  that  he  was  actuated  by  malice:  Lantford  v.  DHtrkh,  86  Ala. 
250;  11  Am.  St.  Rep.  37.  That  the  prosecutor  did  not  believe  the  accnsed 
was  guilty,  or  did  not  believe  there  was  probable  cause  for  his  prosecution, 
is  certainly  a  very  material  circumstance,  whether  it  nece<3sarily  negatives 
the  defense  of  probaljle  cause  or  not.  Whether  circumstances  sufficient  to 
create  a  belief  in  the  mind  of  a  reasonable  man  that  the  accused  was  guilty  of 
the  crime  charged,  and  which,  if  believed  by  the  prnsecutor,  Mould  sustain 
the  defense  of  probable  cause,  lose  their  power  to  shield  him  upon  proof  being 
made  that  they  did  not  generate  that  belief  in  his  mind,  is  not  clearly  settled* 
some  of  the  cases  indicating  that  his  want  of  belief  is  admissible  merely  to 
disprove  the  existence  of  probable  cause,  and  others  that  such  ^aist  of  belief 
Is  conclusive  against  this  defense:  Bell  v.  Pearey,  5  Ired.  83;  Broad  v.  Ham^ 
6  Bing.  722;  8  Scott,  40;  Jamett  v.  Pluelpe,  11  Ad.  ft  E.  483;  3  Perry  k  D. 
231:  Haddriek  v.  Heelop,  12  Q.  B.  267:  12  Jur.  600;  17  L.  J.  Q.  B.  313;  Skaml 
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V.  Browm^  2B  Iowa,  87t  4  An.  Bepb  161;  Sitme  ▼.  l^evenB,  IS  Oonn.  219;  SO 
Am.  Deo.  611;  Ball  ▼.  Rawle$t  93  GaL  222;  27  Am.  St  Rep. 

Prolabie  Cause,  to  Wkal  Xxtent  a  Qvettkm/or  the  Jury,  ~  Undonbtodly^  whoa 
tke  evidenco  bearing  apon  the  question  ad  probable  eanae  ia  oonflictizig,  it  la 
the  provinoe  of  the  Jory  to  determine  whioh  of  the  witneuee  speak  the 
truth.  In  aotions  for  malioiooa  proseoation,  as  in  other  oiril  cases,  the  joij 
aonst  decide  all  questions  of  fact  and  the  court  all  questions  of  law,  but  the 
mode  of  submitting  the  question  of  fact  to  the  jury  may  be  somewhat  di£EiM> 
ent  from  that  employed  in  other  causes.  The  authorities  agree  that  if  there 
is  no  dispute  oonceming  the  facts,  the  court  must  determine  the  Law,  and 
therefore  decide  whether  such  undisputed  facts  do  or  do  not  constitute 
p^bable  eause,  and  that,  on  the  other  hand,  to  the  extent  that  there  is  any 
dispute  upon  the  facts  arising  from  the  evidence*  such  dispute  must  be  sul> 
mittad  to  the  jury:  Walbridge  r.  PrutUn^  102  Pa.  St  1;  Bttwari  y.  Sonn^ 
Aww,  98  U.  S.  187;  Stone  ▼.  Crocker,  24  Pick.  81;  Speck  t.  Judeon,  63  Me. 
207;  Center  r.  Spring,  2  Iowa,  393;  Kidder  ▼.  Parkkurei,  3  Allen,  393;  Thaule 
T.  KrekeUr,  81  N.  T.  428;  Burton  v,  St.  Paul  etc.  R"y  Co.^  33  Minn.  189; 
Donmlly  ▼.  Daggett,  145  Mass.  314;  Oulf  etc.  B^y  Co,  r.  Jamee^  73  Tex.  12; 
16  Am.  St  Rop.  743;  Johteon  v.  MiUer,  69  Iowa»  662;  68  Am.  Rep.  231; 
McKuUy  T.  Walker,  64  Miss.  198;  MtdeaJfe  ▼.  Brooklyn  etc  Ine.  Co,,  46  Md. 
198;  Joftnatone  r.  Sutton,  I  Term  Rep.  646;  I  Brown  Pari.  C.  76;  James  v. 
Pkdps,  11  Ad.  ft  B.  483;  Panton  ▼.  WWiame,  1  Qale  ft  D.  604;  2  Q.  B.  169; 
Turner  r.  Ambler,  10  Q.  K  252;  6  Jur.  346;  11  L.  J.  Q.  K  158;  CaldufeU  w. 
BenneU,  22  a  C.  1;  Fretich  v.  SmUh,  4  Vt  363;  24  Am.  Dec.  616;  Ulmer  t. 
Lelawd,  1  Greenl.  135;  10  Am.  Dec.  48;  Nash  y.  Orr,  3  Brev.  94;  5  Am.  Dea 
547;  PUtnaner  y,  Oheen,  3  Hawks,  66;  14  Am.  Deo.  572;  Cockfield  v.  Bravehoy^ 
2  MoMull.  70;  39  Am.  Dec  123;  Coleman  y.  Heurich^  2  Mackay,  189;  Heldt 
▼.  W^jster,  60  Tex.  207.  In  some  of  the  states,  the  practice  saDctioned  by 
the  decisions  of  their  highest  courts  is,  when  the  evidence  is  conflicting,  to 
instmct  the  jurors  as  to  what  constitutes  probable  cause,  and  to  leave  them 
to  decide,  in  the  light  of  such  instruction,  whether  probable  cause  for  the 
proeecution  existed  or  not:  Landa  v.  Obert,  45  Tex.  539;  Oulf  etc  B'y  Co*  v. 
/antes,  73  Tex.  12;  15  Am.  St  Rep.  743;  Ash  v.  MarUno,  20  Ohio,  119;  CoU 
V.  Cwrtia,  16  Minn.  182.  In  other  states,  the  judgment  of  the  jurors  is  sought 
in  a  different  mode,  with  a  view  to  obtaining,  if  poesible,  their  conclusions 
en  the  facts,  disconnected  from  their  conclusions  of  law.  They  are  there 
required  to  make  special  findings  of  fact,  or  the  cause  is  submitted  to  them 
upon  hypothetical  instructions  in  which  the  evidence  is  stated,  and  they  ace 
t^d  that  if  they  believe  certain  evidence,  then  that  probable  causes  existed 
or  not,  as  the  case  may  be,  or  instructed  "that  if  they  find  the  facts  in  a 
designated  way,  then  that  such  facts,  when  so  found,  do  or  do  not  constituta3 
probable  cause":  Eostin  v.  Stockton  Bank,  66_Cal»J^  56  Am.  Rep.  77;  Ful- 
ton yr.  Onesti.6Q  Cal.  675:  Oreenwadey.  Mills,  31  Miss.  468;  L^gpeUy,  Blount, 
N.  C.  Term  Rep.  123;  7  Am.  Dec.  702;  Panton  v.  Williams,  1  Gale  ft  D.  504; 
2  Q.  B.  169;  Bulleley  v.  Keteltas,  6  N.  Y.  387;  Bulkeley  v.  Smith,  2  Dner,  261; 
Oiani  V.  Moore,  29  Cal.  644;  Chapman  v.  Heslf/p,  2  Com.  L.  Rep.  139;  18 
Jur.  348;  23  L.  J.  Q.  B.  49;  Lister  v.  Perrymnn,  39  U  J.  Ex.  177;  L.  R. 
4  H.  L.  521;  19  Week.  Rep.  9;  23  L.  T.,  N.  S.,  269.  And  in  some  of  the 
stateSi^  the  giving  to  the  jury  of  any  definitions  or  instructions  upon  abstract 
propositions  relating  to  probable  cause  is  discouraged,  on  the  ground  that 
they  "are  apt  to  lead  the  jury  away  from  their  function  of  passing  upon  the 
effect  of  the  evidence  in  support  ot  the  probative  facts  which  the  court  may 
direct  them  to  find  in  order  to  determine  in  which  way  their  general  verdict 
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well  known  that  there  are  many  Instaneee  in  whidi,  thoagh  eridenoe  ia  ao- 
eepted,  or  eoneeded  to  be  trae,  different  persona  may  honestly  draw  diveree  oon- 
elasione  from  il  The  definitions  of  probable  caose  are  svoh  as  to  require  the 
proseentor  to  aot  as  a  reasonable  and  prudent  man  would  under  like  eiroum- 
stances.  They  do  not  impoee  liability  upon  him  for  mistaken  oonclnsions 
drawn  by  him,  if  they  were  such  as  a  reasonable  and  prudent  man  would 
draw  if  placed  in  the  same  situation  as  the  proeecutor.  The  evidence  may 
be  without  substantial  conflict,  and  the  witnesses  by  whom  it  was  giren  not 
only  entitled  to  credit,  but  in  fact  implicitly  believed,  and  yet  one  jury  or 
court  might  reach  the  conclusion  that  the  prosecutor  acted  as  a  reasonable 
and  prudent  man,  and  another  that  he  did  not  so  act.  In  such  a  contingency, 
is  the  jury  or  the  oonrt  to  draw  the  inference  from  this  undisputed  evi- 
dence? We  have  seen  but  little  discussion  of  this  question,  but  tiie  author- 
ities which  unqualifiedly  assert  that  when  the  evidence  is  not  conflicting  the 
court  mast  decide  whether  probable  cause  existed  impl>  that  the  inference 
to  which  we  have  referred  must  be  drawn  by  the  court.  Nevertheless,  we 
think  it  should  be  submitted  to  the  jury:  Heyne  ▼.  Blair,  62  N.  T.  19;  by 
some  mode  which  will  ''leave  tiie  question  of  fact  to  tiie  jury  and  the  ab- 
stract question  of  law  to  the  judge  ":  Ponton  w.  WUUamM,  1  Gale  A  D.  60i; 
2  Q.  B.  192;  BaU  v.  BnwUs,  93  Cal.  222;  27  Am.  St  Rep.  If  there  is 
any  substantial  difference  between  the  two  modes  of  submitting  the  quee- 
tion  of  probable  cause  to  the  jury,  the  one  which  exacts  special  findings 
of  fact  or  requires  the  case  to  be  submitted  to  the  jury  hypothetically  seems 
best  adapted  to  enable  the  court  to  draw  all  inferences  which  are  neoessary 
to  determine  from  the  established  facts  whether  the  action  of  the  prosecutor 
was  that  of  a  reasonable  and  prudent  man  or  not.  The  prosecutor's  belief 
or  want  of  belief  in  the  guilt  of  the  accused,  or  in  the  information  upon  which 
his  action  was  based,  is  often  an  issue  in  the  case  upon  which  the  maintO' 
nance  of  his  defense  of  probable  cause  must  rest.  It  is  clear  that  thia  issue 
must  be  submitted  to  the  jury:  Stewart  v.  Sonnehornt  98  U.  8.  187. 

If  it  be  true  that  the  question,  What  is  probable  cause?  is  always  one  of 
law  for  the  court,  then  in  every  case  in  which  the  evidence  is  not  conflicting 
it  ought  to  be  possible  to  state  whether  or  not  it  establishes  probable  cause 
or  the  absence  of  it.  We  doubt  the  truth  of  the  assertion  that  probable  cause 
is  always  a  question  of  law,  even  when  there  is  no  conflict  in  the  evidence: 
Cochran  v.  Toher,  14  Minn.  3S5;  Atulernon  v.  Keller,  67  Ga.  58;  Stewart  v. 
Sonneborn,  9S  U.  S.  187;  though  there  have  been  and  must  again  be  many 
cases  in  which  it  is  perfectly  clear  that  undisputed  evidence  does  or  does  not 
establish  probable  cause.  We  shall  nuw  refer  to  cases  of  this  clisa,  showing 
many  instances  iu  which  it  has  been  possible  for  the  court,  from  the  evidence 
before  it,  and  without  the  aid  of  the  jury,  to  determine  that  the  defense  of 
probable  cause  had  or  bad  not  been  pro\  ed. 

Tke  Conviction  qf  the  Person  ProsectUrd,  while  it  remains  in  force.  Is  con- 
clusive evidence  of  probable  cause  on  the  part  of  the  person  prosecuting  him: 
Freeman  on  Judgments,  sees.  319,  417;  OriffU  v.  Sff liars,  3  Dev.  &  B.  492;  31 
Am.  Dec.  422;  Herman  v.  Brookerhoff,  8  Watts,  240;  though  no  remedy  by 
appeal  or  otherwise  conld  have  been  resorted  to  by  the  accused  for  the  pur- 
pose of  reviewing  or  setting  aside  the  judgment  against  him  as  being  contrary 
either  to  the  law  or  to  the  evidence:  BaneU  v.  Maillunos,  36  L.  J.  M.  C  93: 
L.  R,  2  Com.  P.  GS4;  16  Week.  Rep.  839;  16  L.  T..  N.  S.,  417.  If  a  convio- 
tion  has  been  set  aside  upon  appeal  or  by  the  granting  of  anew  trial,  eitiier  io 
the  court  in  which  the  conviction  was  had  or  upon  appeal  to  some  higher 
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eoarl^  It  is  donbtfal  whether  the  Judgment  does  not  still  oontinne  in  all  ease» 
lo  lie  conclnsiTe  evidence  of  proUable  cause.  In  ordinary  circanistaaces,  ita 
etfeoa  as  STideoce  of  probable  eaose  is  not  diminished  hy  the  granting  of 
a  new  trial  or  the  reversal  apon  appeal,  though  it  be  shown  that  the  evi« 
denoe  on  which  the  original  conviction  was  procured  was  false  and  perjured: 
Parker  v.  Jluatittjfton,  7  Gray,  36;  66  Am.  Dec.  455;  W/tUne^  ▼.  Peekham,  IS 
M>is8.  243;  Parker  v.  Fariey,  10  Cush.  279;  Cloon  w.  Gerry,  13  Gray,  203; 
Adam*  v.  BkkneU,  126  Ind.  210;  OriffU  v.  StUan,  3  Dev.  &  B.  492;  ^\  Am. 
Dec  422;  Welch  v.  Boston  etc  R,  R.  Co.,  14  R.  L  609;  Reynolds  v.  Ktnnfdy, 
1  Wils.  2X2\  Spring  v.  Brwre,  12  B.  Mon.  551;  PhiWpa  v.  Kaiamaxoo,  53  Mich. 
S3.  There  are  cases,  however,  declaring  that  a  coDviction,  after  it  has  been 
set  asiile,  no  longer  consti  lutes  conclusive  evidence  of  probable  cause,  thoagh 
H  is  still  rec-  ivable  in  evidence  and  entitled  to  great  consideration  if  the  trial 
spears  to  have  been  a  fair  one:  Ooodrieh  r.  Warner,  21  Oonn.  432;  Buri  v. 
Piaoe^  4  Wend.  691;  M<^aU  v.  Fisher,  47  Iowa,  474;  Bowman  v.  Brown,  52 
Iowa,  437.  In  our  judgment,  the  conviction  of  the  accused  must  be  accepted 
as  oonclusive  evidence  of  probable  cause,  unless  the  circumstances  attending. 
H  are  exceptional  in  their  character,  as  where  it  appears  to  have  been  founded 
on  evidence  suborned  by  the  prosecutor  or  known  to  him  to  be  false,  or  where 
it  appears  that  the  proceedings  in  the  court  in  which  he  was  tried  were  such 
ss  to  givs  him  no  opportunity  to  vindicate  himself:  Womack  v.  Circle,  29 
Grmti.  192;  32  Gratt  324;  Kaye  v.  JSTean,  18  B.  Mon.  839;  Sjn-ingv.  Beaore,  12 
R  MoQ.  655.  If  the  charge  was  of  a  felony,  and  the  accused  was  convicted 
«f  a  lesser  crime  involved  in  the  charge,  and  this  conviction  on  appeal  was 
reversed  and  a  judgment  of  acquittal  entered,  the  judgment  of  conviction  is- 
■ot  evidence  of  probable  cause  in  making  the  charge  a  felony:  Lobar  ▼.  Crane, 
49  Mich.  561. 

Indicting  or  Holding  Accused  to  Answer,  —  If  the  examining  magistrate  de* 
sides  that  the  evidence  is  such  as  to  warrant  the  holding  of  the  accused  to 
answer,  or  the  grand  jury  determines  that  it  is  sufficient  to  found  an  indiot- 
Bseat  upon,  or  the  jury  before  which  the  trial  takes  place  is  unable  to  agree, 
it  dearly  appears  that  other  persons  than  the  prosecutor  reaohed  the  same 
soDcliision  that  he  did  respecting  the  guilt  of  the  accused;  and  the  fact  that 
tbsy  did  reach  this  same  oonclusion  is  adraisdble  in  favor  of  the  prosecutor^ 
and  is  generally  treated  as  prima  fade  evidenoeof  probable  cause:  Johnson  v. 
MiOer,  tf3  Iowa,  629;  60  Am.  Rep.  758;  ^Aorpe  v.  Johnston,  76  Mo.  660;  Hals 
▼.  Boylen,  82  W.  Va.  234;  Peck  v.  Chouteau,  91  Mo.  138;  60  Am.  Rep.  239; 
Keord  T.  Oeniral  Pac  R.  R.  Co,,  15  Nev.  167;  Bell  r.  Pearcy,  11  Ired.  233; 
Brmm  t.  Or^n^  1  Cbeves,  32;  Ross  v.  Hixon,  46  Kan.  550;  ante,  p.  123. 
But  this  effect  is  not  oonoeded  to  the  finding  of  an  indictment  in  Alabama: 
Jfolcs  ▼.  Bates,  80  Ala.  882. 

Adoies  o/OosmseL  — It  has  been  said  that  the  fact  of  the  prosecutor's  con- 
ffii«aiig  oonnsel,  sad  obtaining  and  aoting  upon  his  advice,  should  be  consid- 
«sd  rathsr  as  tending  to  rebut  malice,  than  as  bearing  upon  the  issue  of 
yrobablo  oanass  Brewer  v.  Jacobs,  22  Fed.  Rep.  217|  and  that  there  is  a  sub- 
•te&tial  diffsrsnes  between  implying  the  evidence  of  such  advice  to  tiie  ques- 
t&sa  of  Hialioe^  and  implying  it  to  the  issne  of  probable  eanse.  For  if  it  be 
fis|pardsd  as  tending  merely  ts  disprore  malioe,  it  must  rest  with  the  jurors 
I*  fff  H  sooh  sfflset  as  they  beUevs  proper;  while  if  it  be  admissible  as  evi- 
don  Of  of  probabls  saose^  It  may  require  the  oourt^  aa  a  matter  of  law,  to  de» 
tannine  that  probaUs  caoss  existed,  from  the  fact  that  the  prosecutor  in  good 
frith,  and  npoa  n  full  disdosnra  of  the  eiroomstancsSt  sought^  obtained,  and 
nsM  upon  tho  ndnos  of  diainterostsd  oonnssl  of  onqnsstiooable  oompetenoy  t 
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Paddock  r.  WaiU,  116  Ind.  146;  9  Am.  St.  Rep.  Sit.  Perluipi  avideoM  of 
this  character  may  properly  be  considered  by  the  jnry  u  tending  to  disprove 
malice  as  well  as  to  establish  probable  cau»e,  but»  in  our  judgment,  its  chief 
purpose  is  to  show  the  existence  of  probable  cause,  aud,  when  entirely  satis* 
factory,  it  must  induce  the  court  to  decuie,  as  a  matter  of  law,  that  probable 
eause  did  exist,  and  therefore  that  the  prosecutor  caiuiut  be  liable  for  the 
prosecution*  As  we  shall  hereafter  show,  it  la  ludispeunable  tliat  Lhe  pros^ 
en  tor  act  iu  good  faith  by  not  proceeding  against  one  whom  he  supposes  to  be 
innocent,  and  that  in  seeking  tlie  advice  of  counsel  be  mu»t  make  a  full  and 
fair  disclosure  of  all  the  facta  and  circumstances  within  his  knowledge,  and, 
perhaps,  of  all  which  be  might  with  reasonable  diligence  have  discovered.  II 
his  counsel  then  advises  him  that  there  is  sufficient  cause  for  the  prosecution, 
and  he  acts  upon  such  advice,  the  majority  of  the  courts  will  protect  him  in 
thus  acting,  though  they  may  not  agree  as  to  whether  such  protection  is  to 
be  extended  to  him  because  probable  cause  for  his  action  Is  established,  or 
malice  in  wliat  he  did  disproved:  Ravcgna  v.  MaeiiUosh,  4  DowL  ft  R.  107;  2 
Bam.  ft  a  693;  1  Car.  ft  F.  204;  Paddock  v.  WalU,  1 IG  Ind.  146;  9  Am.  St, 
Rep.  832;  Adanu  v.  BickneU,  120  Ind.  210;  22  Am.  St.  Hep.  676;  CollmM  ▼. 
Hayte,  50  III  337;  99  Am.  Dec  621;  Rotts  v.  Inn'u,  26  IlL  259;  Murphy  ▼. 
Laraon,  TJ  III.  172;  Walter  v.  Sample,  25  Fa.  St.  275;  McLeod  v.  McLeod,  1% 
Ala.  42;  Andtrwm  v.  Friewl,  71  IlL  475;  PoUer  v.  CatUerUnt,  41  N.  J.  L.  22; 
Donnelly  v.  DagjeU,  145  Mass.  314;  Jonea  v.  Jones,  71  CaL  89;  Sek^ppd  w. 
Norton,  38  Kan.  667;  i/esAer  v.  Idtlingi,  72  Iowa,  653;  StOM  v.  Sw^f^  4  Pick. 
889;  16  Am.  Dec.  349;  BarUtU  v.  Bi^own^  6  R.  I.  37;  76  Abl  Deo.  676;  WkiU  v« 
Otn-,  71  Me.  555;  36  Am.  Rep.  353;  Wickers.  HotdikisM,  62  111.  107;  14 Am.  Rep. 
76;  SnOth  v.  Awtin,  49 Mich.  286;  Bmeraon  v.  CocJuaiK  HI  Fa.  St.  619;  TocMm 
V,  Polly,  1  B.  MoQ.  358;  36  Am.  Dec  683;  CoggmoeU  v.  Bokn,  43  Fed.  Rep.  4U| 
Dreyftu  v.  Aul,  29  Neb.  191;  Motn  v.  Bales,  80  AU.  382;  Blunk  v.  AuMtm 
ttc  R.  R.  Co.,  38  Fed.  Rep.  311;  Smiik  v.  WaUa-,  125  Fa.  St  463;  Mom 
V.  Korlktm  P.  R.  R.  Co,,  37  Minn.  147;  OUbertson  ▼.  FuUer,  40  Minn.  41J| 
Jackson  v.  LinningUm,  47  Kan.  396;  27  Am.  St.  Rep.;  Bali  v.  Rawka^  03  OsL 
222;  27  Am.  St.  Rep.  As  the  question  of  malioo  is  for  the  jnry,  if  it  bo 
eonceded  that  evidence  of  the  advice  of  oonnsel  is  receivable  merely  to  di^ 
prove  malice  or  to  prevent  the  jury  from  inferring  malioo  from  the  abeonoi 
of  probable  cause,  it  follows  logically  that  the  jury  may  disregard  evidence  ol 
the  advioe  of  eounsel,  if,  notwithstanding  such  evidenoo,  they  still  believe  the 
prosecutor  to  have  been  actuated  my  malice.  Tbereforo,  in  those  aftatos  i« 
which  this  evidence  is  applied  to  the  issue  of  malice,  it  does  not  necosaarily* 
however  satisfactory  the  proof,  make  oat  the  defense,  and  the  prooecator  mof 
be  liable  if  the  jury  think  proper  to  so  hold  him,  after  hearing  evidenoo  show- 
ing that  he  in  good  faith  sought,  obtained,  and  acted  upon  the  advioe  of  oom* 
potent  counsel:  Ltmay  v.  WilUwrns,  32  Ark.  168;  Glasgow  v.  Owen,  60  Toz.  167| 
Ouifeic.  R'y  Co.  t.  Jamts,  73  Tex.  12;  16  Am.  St  Rep.  743|  Sammy  v.  ArrvU^ 
64  Tex.  320;  Shannon  v.  Jones,  76  Tex.  141;  Tmmer  v.  WmOet.  8  Oil!  ftX  I77| 
22AmI>ec329;  O^^En  v.  CAt<&6,  7  Tex.  603;  68  Am.  Doo.  8&.  XhododsioM 
in  Qeorgia  upon  this  subject  are  governed  by  the  oodo  of  that  static  whioh.  m 
oonstmed  by  its  oourta,  does  not  admit  the  advioe  ol  oounsol  as  a  dofense  to 
the  notion,  bat  merely  as  a  circnmstanoo  tending  to  show  absoaee  of  malioo 
and  the  existence  of  probable  oaoo%  to  be  weighed  by  the  jury  with  othsr 
facts  in  the  oase^  **  as  well  as  to  mitigate  dauiagos  "t  Fo»  v.  Dams^  66  Oa.  298| 
PkOaddphia  F.  Au*m  r.  Fleming.  78  Oa.  783w  ▲  rooont  Kosr  York  osoo 
•oems  to  create  an  exception  to  the  rale  that  the  advioe  of  ooonoel  farniahaf 
probaUo  oaaio  lor  ftbo  prooeodings  taken  in  relisaoo  apoft  i^  by  dooiarti^ 
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that  when  the  facts  are  known  to  the  prosecntor,  hnt  do  bo4  •outitnle  the 
erime  charged  hy  him,  tliea  that  the  advtoe  of  hie  oonneel  doee  nol  proleet 
him  aljoolntely,  bnt  muet  lie  treated  as  bearing  only  upon  the  ieeoe  of  naliee. 
*'  Probable  oanee,  "  eaid  the  courti  "  may  be  founded  on  raisinforaatien  ae  to 
the  facts,  bat  not  as  to  the  lavr**:  I/itxztrd  v.  Flurff^  120  N.  Y,  227.  XUie 
decision  prooeetls  upon  the  principle  that  to  the  prosecutor  unst  Ijo  imputed 
knowrledge  of  the  law,  and  that  he  cannot  be  deemed  to  proeeed  apoo  prob* 
able  oaase,  whatever  be  the  adviee  of  his  counsel,  when  the  facts  as  known 
by  him  would  '*not  tend  to  cause  a  man  with  knowledge  of  the  law  to  sus- 
pect or  believe  that  it  had  been  violated."  But  for  what  purpose  are  lawyect 
consulted  more  legitimate  than  that  of  obtaining  their  opinions  upon  questions 
of  law?  Certainly,  if  the  prosecutor's  conduct  is  to  be  considered  upon  tlie 
sasnmptioa  that  he  knew  the  law,  the  advice  of  oounsel  can  never  protect 
him.  For  if  the  advioe  be  correct^  he  is  snbjeot  to  no  liability,  and  needs  no 
protection;  but  if  inoorrecty  be  is  by  this  decision  charged  with  knowledge 
of  its  inoorrectness,  and  denied  the  defense  of  probable  caase. 

Cknraeter  ^  AUomcjf.  —  In  some  of  the  opinionsi  language  it  employed 
whidi  indicates  that  the  question  of  the  competency  of  the  attorney  giving 
the  advice  must  be  established,  or,  at  leasts  that  it  may  be  disproved.  Where, 
however,  certain  persons  are  regularly  licensed  to  praotioe  law,  we  apprehend 
that  their  attainments  in  their  profession  can  rarely  or  never  be  made  an 
issne  on  a  trial  for  malicious  prosecution,  for  the  pnrpcee  of  showing  that 
their  profemonal  skill  was  not  such  as  to  justify  the  proeecutor  in  taking  or 
acting  upon  their  advice:  Uotm  v.  HuUivan,  83  IlL  80|  though  it  may  be  that 
evidence  is  receivable  for  the  purpoee  of  showing  that»  by  habits  of  intempeiw 
«ue  and  the  like,  known  to  the  proseoutor,  they  had  ceased  to  be  reganled 
as  repnUblc  or  reliable  advisers:  £oif  v.  Ooiifgi,  112  UL  €60.  On  the  other 
hand,  if  tho  person  consulted  is  not  a  regular  or  licensed  attorney,  but  a 
mera  pettifogger,  or  other  person  practicing  law  or  undertaking  to  give  ad* 
viae  without  any  license  or  authority  to  do  so^  hift  advioe  is  no  protectioa* 
Aonloii  V.  Hart^  27  Mich.  539;  Murp/ip  ▼.  Lartont  77  lU.  172;  OlmaUad  v. 
Partridge  16  Gray,  381;  BurgeU  v.  BurgeU^  43  Ind.  7&  If  the  person  con- 
■sited  was  acting  as  an  attorney  at  law,  and  his  advice  was  sought  in  good 
faith,  evidence  of  it.may  be  *'  admitted,  not  in  justification  of  the  action,  nor 
iu  reduction  of  any  actual  damage  suffered,  but  in  mitigation  of  any  exem- 
plary damages  that  might  be  visited  upon  defendant"!  Mtnyhp  ▼•  ixirjon,  77 
DL  172. 

Advice  qflniertMed  or  Prejudiced  AUomef.  —While  it  would  be  rery  unjust 
lo  require  a  person  seeking  a  regularly  licensed  attorney  in  good  faith,  and  ac^ 
iug  upon  his  advice,  to  determine  in  advance,  at  his  peril,  the  extent  of  the 
pcofesaional  skill  of  such  attorney,  yet  from  the  very  necessity  «f  acting  ia 
good  faith  the  client  must  not  disregard  facta  tending  to  bias  the  judgment 
uf  the  attcMuey,  or  otherwise  to  make  him  an  unfit  adviser  in  that  partio» 
ular  eaea.  If  the  client  and  attorney  are  conspiring  together  for  the  pur* 
poee  of  instituting  and  maintaining  a  malicious  prosecution,  of  course  the 
fsruMT  cannot  be  protected  by  the  advice  of  the  latter:  Hcumiiom  ▼.  Smiih,  39 
Mich.  222.  The  prosecutor  cannot  be  sure  of  proteoticu  if  he  acts  upon  the 
advice  of  an  attorney  whom  he  knows  to  be  interested,  and  therefore  prob- 
ably biased  by  hie  self-interest:  Whiie  T.  Ckirr,  71  Mei  656;  36  Ank  Rep.  363; 
ana  where  the  attorney  consulted  was  also  acting  for  the  proeecutor  in  a  civil 
aetiflo  relating  to  the  same  transaction  out  of  which  the  proeecution  grew, 
flie  court  may  leave  it  to  the  jury  to  decide  whether  the  attorney  selected 
a  proper  advieer  under  the  droumstaaoeat  WaU  t*  Corey,  76  Me.  87. 
▲v.  te  RUP.,  TOL.  XXTL— 16 
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Adviee  <^  Magittrate,  — If  a  jastioe  of  the  peace  or  other  magietrate  before 
whom  the  criminal  charge  was  made  is  not  an  attorney  at  law,  he  is  not  a 
proper  person  to  leek  for  advioe,  and  the  prosecntor  is  not  protected  by  the 
fact  that  ho  in  good  faith  folly  stated  all  the  facts  to  sach  magistrate,  and 
wae  by  him  advised  that  the  prosecntion  would  be  sustained,  and  acted  in 
consequence  of  such  advices  Brobti  w.  Buff,  100  Pa.  St.  91;  46  Am.  Repw  358; 
Oee  T.  Cuher,  18  Or.  228;  Dolbe  ▼.  Norton,  22  Kan.  101;  Coleman  ▼.  Hemieh, 
2  Mackey,  189;  Suikm  r.  McConneli,  46  Wis.  269;  8irau$  r.  Young,  86  Md. 
Md.  Whether,  if  the  magistrate  were  also  a  licensed  attorney,  his  advice 
would  be  sufficient  to  shield  the  prosecutor,  ia  a  question  npou  which  we  bare 
been  unable  to  discover  any  judicial  opinion.  If  the  facts  are  correctly  stated 
to  a  magistrate,  and  he,  through  error  of  law,  erroneously  believes  that  they 
constitute  a  crime,  and  issues  his  warrant  accordingly,  the  prosecutor  ia  not 
liable:  Hahn  ▼.  Sekmidi,  64  OsL  284;  ^eiomaa  r.  Dana,  68  Iowa,  447.  lu  a 
very  recent  case  these  authorities  are  cited  as  establishing  the  right  of  a  pros- 
ecutor to  rely  on  the  advice  of  a  magistrate  to  the  same  extent  as  if  he  were 
an  attorney!  BaU  v.  Bawlex,  93  Gal.  235;  27  Am.  St.  Rep.;  but  the  learned 
judge  oither  misapprehended  the  effect  of  these  decisions,  or  employed  lan- 
guage which  cannot  be  correctly  understood,  nnless  considered  in  conneotioa 
with  the  peonliar  faets  of  that  case.  The  statements  made  by  the  proeeontor 
to  the  jnstioe,  orally  and  in  the  written  accusation,  were  confessedly  tme. 
The  justice,  after  examining  the  penal  code  of  tiie  state,  reached  the  conoln- 
sion  that  the  facts  so  stated  to  him  oonstitnted  a  crime;  but  the  courta  anbee- 
quently  determined  that  the  accusatioii  did  not  charge  the  commission  of  any 
criminal  aei.  In  other  words,  the  oase  belonged  to  the  class  to  which  we 
have  referred,  in  which  there  was  abnndant  cause  for  belief  in  the  truth  of 
the  acts  oharged,  but  the  magistrate,  through  his  error  of  law,  mistook  Inno- 
cent acts  for  Grimes,  and  issued  bis  warrant  solely  en  acoonnt  of  such  error. 
Donbtless,  the  advioe  of  a  magistrate  is  admissible,  when  obtained  and  fol- 
lowed in  good  faith,  as  tending  to  rebut  the  presumption  of  malioe:  8iak  v. 
HurH,  I  W.  Va.  63. 

Th€  Advice  ^f  CtmnMA  nnui  U  Sought  amd  Acted  upon  in  Good  FaWL  — 
It  appears  to  be  essential  to  the  existence  of  the  good  faith  required  by  the 
anthorities  that  the  adTioe  of  the  ooonsel,  together  with  the  facts  known  to 
the  proaecatcr,  generate  in  his  mind  a  belief  in  the  guilt  of  the  aoonsed. 
When  a  client  fully  and  fairly  states  the  oase  to  his  attorney  for  the  pnrposo 
«l  receiving  hie  advice  and  acting  upon  it^  we  think  he  should  be  protected 
bj  the  opinion  given  him,  though  it  does  not  meet  his  concurrence.  He  eon- 
snlta  the  attorney  because  he  mppoees  him  to  bo  learned  in  the  law,  and 
capable  of  forming  a  more  oorrect  opinion  than  himself,  and  therefore  he 
ought  to  be  protected  while  acting  upon  that  opinion,  though  he  doeo  not 
eomprehend  it^  and  ia  still  unable  to  surrender  his  own  previously  formed 
conclusion  upon  the  same  subject.  The  cases  are  infrequent,  but  so  far  as 
we  have  seen,  they  incline  towards  holding  the  prosecutor  answerable  if  he 
acted  upon  the  advioe  of  an  attorney,  if  he  nevertheless  believed  that  the 
prosecution  would  fail,  or  that  the  accused  wsa  innocent:  Johneom  v.  Miilcr, 
47  N.  W.  Rep.  908  (Iow»)|  especially  if  actuated  by  hostile  feelings:  Sharpe 
Johnetom,  79  Ma  Wk 

FaUurc  $»  Diaekm  Att  He  Facte  4»  He  Attomqf,  —  A  proseeutor  cannot  be 
acting  in  good  faith  when  he  proceeds  npon  the  advice  of  an  attorney  taken 
without  informing  him  of  all  tho  facts  within  the  knowledge  of  the  proeecn- 
lor  which  might  reasonably  be  supposed  to  affect  the  opinion  of  the  attorney. 
If  ho  withhold  any  of  saoh  faot%  tho  opinion  obtained  cannot  proleot  Umt 
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CWMemfnl  t.  Onpper^  41  La.  Ann.  803;  Cuihberi  r.  €ftiUcwaif,  88  9ed.  Rep. 
406;  NorrtUyr.  Vofjel,  39  Minn.  107;  Ropr.  Ooinffi,  112  DL  6M;  Dreufvt^. 
Ani,  29  Nebu  191;  ThunUm  t.  FTr^^^  77  Mich.  96;  BtidUr  r.  Beirkaert,  2ft 
HI.  App.  422;  Mafier  r.  Iddinfft^  72  Iowa,  653;  ^or6e0  r.  ITaj^man,  76  Va. 
168;  Deamx  w.  Liatx,  23  La.  Ann.  392;  Block  r.  Meyen,  33  La.  Ann.  776; 
£o9«at  T.  Maytag,  67  lova,  107;  Davie  r.  ITii/ier,  72  IlL  262;  Kinmel  r. 
Hemrjf,  04  IlL  606.  The  omission  to  atato  any  material  fact»  though  it 
r— nitcd  from  an  honeat  mistake  of  the  proseontor  in  supposing  it  not  to 
bo  BMiterial,  deprives  him  of  the  immunity  otherwise  obtainable  by  seeking 
ttie  adrice  of  oouniset  If»  after  obtaining  the  adrioe  of  eonnsel,  and  before 
the  delivery  of  the  warrant  of  the  arresti  new  and  material  facts  eome  to  the 
knowledge  of  tiie  prosecutor,  tending  to  lessen  the  probability  of  the  guilt  off 
the  aocnaed,  the  prosecutor  should  communioate  such  facts  to  his  oounsel  for 
hia  farther  opinion  before  proceeding  to  the  ezeoution  of  the  warrantx  Atk 
T.  Marlaw,  20  Ohio,  119. 

WaM  qf  Diligence  m  mil  Aeeeriabung  All  the  Fade,  — A  number  of  authorities 
daolare  that  the  prosecutor  is  not  protected  by  the  advice  of  his  oounsel  un« 
lee%  in  addition  to  the  facts  known  to  him,  he  further  stated  all  facts  which 
he  eonld  have  ascertained  by  reasonable  diligence:  Sappingion  v.  Wateon,  60 
Mo.  83;  Cooper  v.  UUerbadi,  37  Md.  282;  HiU  v.  Palm,  38  Mo.  13;  Pkpkm  v. 
Bameke,  16  Mo.  App.  873;  Sharpe  v.  Johneion,  76  Mo.  660.  This,  however, 
it  probably  an  inaccurate  statement  of  the  law,  or,  at  least,  one  which  Is 
ittAppUoable  when  the  prosecutor  was  acting  in  good  faith,  and  without  any* 
thing  to  indicate  to  him  that  further  inquiry  might  reveal  to  him  oinmn^ 
stances  which,  if  disclosed  to  has  oounsel,  would  probably  affect  the  advice 
given.  Upon  this  subject  we  think  the  better  opinion  is  that  expressed  by 
the  snpreme  court  of  Iowa  in  Johmeon  v.  Miller,  69  Iowa,  662,  68  Am.  Repu 
S31«  aa  follows:  "  One  who  seeks  the  advice  of  counsel  with  reference  to  the 
eosaasenoement  of  a  criminal  proeecution  is  bound  to  aet  in  good  faith  in 
the  matter.  Unless  he  doee  this,  he  will  not  be  protected  from  liability  on  the 
gnmnd  that  he  acted  upon  the  advice  given  him.  He  is  required  to  make  to 
eonneal  a  full  and  fair  etatement  of  all  the  material  facts  luiown  to  him.  If 
be  has  a  reasonable  ground  for  believing  that  facts  exist  which  would  tend  to 
ezenlpate  the  accused  from  the  charge^  good  faith  requires  that  he  shall  either 
make  farther  inquiry  with  reference  to  those  facts»  and  comronnicate  the  in* 
formation  obtained  to  the  connssl,  or  that  he  shall  inform  him  of  his  belief  ef 
thetr  eziatenoe,  in  order  that  he  may  inveetigate  with  reference  to  thea, 
and  take  into  acoonnt^  in  forming  hia  opinion,  the  information  attained  with 
fefarsnoe  to  them.  Bat  be  is  not  rsquired  to  do  more  than  thia  He  is  not 
leqnired  to  institute  a  blind  inquiry  to  asoertain  whether  facts  eztst  which 
wenld  tend  to  the  excnlpation  of  the  party  accused.  But  if  he  honestly  be- 
lievae  that  he  is  in  pnsssssion  of  all  the  material  facts,  and  makes  a  full  and 
lair  statement  of  those  facts  to  the  counsel,  and  acts  in  good  faith  on  the  ad* 
visa  given  him,  he  ought  to  be  protected."  The  mere  statement  of  a  pros^ 
entor,  in  giving  evidenoe  in  bis  defense,  that  he  SMuie  a  full  and  fair  discleeure 
ef  all  the  facts  to  bis  eounssl  is  not  conclusive.  What  he  stated  should  be 
proved  by  him  or  other  competent  evidence,  and  the  jurors  left  to  draw  the 
eooaluaion  whether  the  statement  made  was  a  full  and  fair  one  or  not:  M^ 
Imd  V.  MeLeod,  73  Ala.  42. 

inettmeee  q^  Proliobk  Cawm» — The  following  facts  have  been  held  to  oonsti* 
tnis  probable  caoee:  The  stealing  of  coal  during  the  night,and  the  finding  ef 
it  the  next  morning  in  a  place  where  the  accused  kept  his  coal,  though  he 
di^isd  aU  kaowledge  ef  the  orime:  MeDomM  w.  Atltmtic  etc.  Jty  Oo.,2i  Fan- 
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R«pi  838  (Aris.)|  proteovtUm  baaed  upon  stoieraent,  apparently  trathfal^ 
■ade  by  *  ahild  elerea  yean  of  age,  who  claimed  to  hare  seen  the  offenn* 
oomtnittod  by  the  aooosedi  Dwain  v,  DmeahOf  66  OaL  415;  the  intentional 
killing  of  one  penon  by  another,  though  the  aconaed,  on  hia  trial,  wms  ao> 
quitted  on  the  ground  that  he  acted  in  self-defenae:  Olaae  r.  WhUi^,  5  Or. 
164;  /)iete  r.  LaMgfitt,  63  Pa.  St.  234;  proseoutlon  based  upon  inforinaiioD 
reoeived  from  reapeotable  persons  believed  to  be  credible:  CJyvtfitld  t.  ComB' 
Jbrd,  4  Foet.  A  F.  1008;  or  npon  faets  and  oiroumataaoes  brought  to  tho 
knovledge  of  the  praseentor  through  tlie  usual  and  ordinary  buaioeas  ohaa* 
ael%  beliered  by  him  to  be  troe»  and  of  each  a  oharaoter  and  coming  from  such 
eooroe  that  buaiaeas  men  of  ordinary  care,  pmdenoe,  and  discretion  would 
aot  npon  them  under  similar  oircumstances:  Oaiiawap  r.  Burr,  82  Mich.  332; 
or  npon  the  faot  that  the  proeecntor'e  property  was  burned,  and  a  woman 
who  was  in  oharge  of  it  pointed  out  the  aocnsed  as  one  of  the  persons  by 
whom  it  was  fired:  Anffelo  v.  Fcutl,  85  111.  106;  or  npon  statements  of  a  per> 
eon  made  in  the  preeenoe  of  the  prosecuting  attorney  of  the  atate,  to  which 
atatements  such  person  would  not  testify  on  the  trial  of  tJie  accused:  Ander^ 
mm  ▼.  Friend^  85  IlL  136;  or  apon  the  confession  of  a  conYiot  implicating 
himself  and  others  lairing  a  detailed  statement  of  the  facts  preoeding,  attend- 
ing, and  following  the  crime,  when  the  party  to  whom  the  oonfeasion  was 
made  inyestigated  the  atatements  and  found  them  to  be  substantially  correct^ 
and  acted  npon  the  confession  thos  fortified  by  personal  inrestigation,  though 
the  persons  suspected  or  accused  were  not  notified  of  the  accusation  before 
taking  proceed ii  gs  against  them:  Bbtnk  v.  Atckimm  €tc  R,  R,  Cb.,  88  Fed. 
Bep»  311;  or  apon  information  that  tlie  accused  was  unlawfully  selling  lot* 
tery  tickets^  rerified  by  the  statement  of  a  person  sent  to  the  ofllce  of  tha 
aocnsed  to  bny  such  ticketi^  and  who  returned  with  one  which  he  atated  ha 
had  bought  cl  the  accosed:  Pkman  t.  Louitiana  Lottery  On.,  84  La.  Ann. 
S16;  a  proeecution  of  a  mortagagor  for  secreting  personal  property  with  in* 
tent  to  defraud  the  mortgagee^  where  it  i^peared  thatanoh  property  had  bean 
removed  to  some  place  nnkaown  to  the  mortgagee  or  his  agents;  that  he  waa 
not  informed  of  any  intention  to  so  remore  it^  nor  of  the  place  to  which  it  bad 
been  taken;  that  the  mortgagor  was  about  to  remove  to  another  states  and  ra* 
fnsed  to  tell  an  agent  of  the  mortgagee  where  snob  property  waa,  thongh  ha 
professed  a  willingness  to  inform  another  agent,  should  he  apply  for  saoh 
information:  Hooper  w,  Vermm,  Sup.  Ct.  Md.,  March,  1881.  Where  the  plaia- 
tiff  had  for  sereral  yean  before  January  1,  1869,  been  employed  in  aa  aztaa- 
siTC  mercantile  businesa,  and  had  received  large  shipments  of  goods  daring  a 
large  part  of  the  month  of  December,  1868,  through  defendants  aa  common 
aarrier%  without  paying  freight  thereon,  and  he  also  reoeired  through  them 
money  packages  of  considerable  value,  and  he  gare  defendants  checks  far 
freight,  all  of  which  were  dbhonored  at  the  bank  for  want  of  fnnd%  and  on 
January  3d,  demand  being  made  upon  plaintiff  for  payment  of  (ha  freight 
bilk,  he  told  defendant's  agents  that  he  had  na  money,  and  since  Jaaaary 
had  been  doing  business  as  afcnt,  it  was  held  that  theee  iaota  famished 
probabia  cause  fer  swearing  that  the  plaintiff  had  within  two  yean  fnnda* 
lently  conveyed  and  assigned  his  property  to  binder  and  defnad  hia 
crediters.  Rmrreti  ▼,  SpakU,  70  PL  408.  Then  is  probabia  cause  for  a  proaa- 
cotion  when  property  has  been  stolen  and  several  persons  have  told  the  preae 
outer  that  they  had  aeen  it  at  the  honse  of  the  accnaed,  and  the  proeecntor 
himaell  believed  ha  had  aeen  part  of  it  thera»  and  made  aa  affidavit  lor  a 
aearob'Warrant^  in  which  he  charged  the  property  to  have  been  stolen,  and 
ba^  at  tha  tini%  baUared  his  charge  to  be  tmai  Btdle^  ▼.  Dodfft,  28  Kaa.  7& 
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htiomemqf  Watd  qf  PrelbMe  Otnue.  —  If  a  tenant  of  premiiei,  ninrning  «l 
flight  from  a  temporary  abaoiioe,  finds  the  entrance  thereto  harred,  and  removal 
the  ohatraetion  and  enten^  and  thereupon  the  landlord  appean»  and  in  a 
menacing  manner  orders  the  tenant  to  leaver  whioh  he  deelinee  to  de^  and  telto 
the  landlord  that  if  he  interferes  with  him,  he  will  kill  him,  and  the  landlord 
then  makes  an  a£BdaTit  for  the  arrest  of  the  defendant,  charging  him  with 
breaking  into  the  premises  and  threatening  to  kill,  and  requests  the  warrant  to 
he  serred  at  night  after  the  tenant  had  gone  to  bed,  and  compels  him  to  be  takes 
ts  jail  without  being  giren  anj  opportnnitj  to  proonre  bail  for  his  appear- 
ance, the  action  of  the  landlord  is  without  probable  cause,  and  the  eircnm- 
stances  are  sooh  as  to  justify  the  }nry  in  regarding  it  as  malicious:  Chapman  y. 
Oawrry,  50  111.  51 2L  The  following  prosecntioas  were  also  adjudged  to  be  with- 
eat  prolNible  cause:  A  prosecution  for  taking  aod  withholding  a  package  from 
the  United  States  mail,  when  the  accused  had  not  done  anything  to  create  a 
sa-*pieion  of  his  guilt,  and  the  belief  of  the  prosecutor  was  founded  upon  mis- 
take of  himself  and  his  assistants  in  orerlooking  the  package  while  it  was  tj 
the  mail- wagon:  Merriam  r.  MitekeU,  IS  Me.  439;  29  Am.  Deo.  514;  a  prose- 
oetinu  for  larceny  in  disposing  of  mortgaged  chattels  when  ths  mortgagee,  when 
the  mortgage  a-as  being  drawn,  had  assented  that  the  mortgagor  might  sell  them 
whenever  fit  for  market:  WaOoBr  r.  Camp,  69  Iowa,  741;  a  prosecution  for 
breaking  into  a  store  with  intent  to  steal,  when  the  property  in  the  store  had 
been  attached  as  the  property  of  the  accused,  and  the  prosecutor  had  reason  to 
believe  that  the  breakiog  into  the  store  was  done  under  a  claim  of  right  and 
without  foloaions-intent,  there  being  no  attempt  at  secrecy  or  ooncealment^  or 
to  carry  away  goods:  Bobtin  w,  Kingsburjf,  138  Mass.  538b 

Maligb.  —  To  sustain  an  action  for  malicious  prosecution,  there  must  be 
a  concnrrence  of  malice  and  want  of  probable  cause.  Neither,  howaver 
dearly  established,  will  support  an  action,  in  the  absence  of  the  other:  Far^ 
mgr  ▼•  DarUna,  4  Burr.  1971;  KelUm  r.  Bevina,  Cooke,  90;  5  Am.  Dec  670; 
Tarmer  ▼.  Walker,  3  Oill  A  J.  377;  22  Am.  Dec  829;  Leidig  t.  i^ouson,  1 
Beam.  272;  29  Am.  Dec  354;  Maloney  ▼.  Docuie,  15  La.  278;  35  Aol  Dao. 
904;  OraM  r,  IkmO,  3  Rob.  (La.)  17;  38  Am.  Dec  228;  Qriffin  ▼.  Chuhf^,  7 
Tez.  603;  68  Am.  Dec  85;  DidAnMm  r.  Ma^nard,  20  La.  Ann.  66;  96  Am. 
Doc  379;  Dearmond  w.  8L  Amani,  40  La.  Ann.  374;  (TfrofT.  Oraham^  41  Ijl 
Abb.  611;  McOarrjf^.  Misttmri P.  R.  B, On.,  36  Mo.  App.  340;  Bvanaw,  Tkomp- 
Mm,  12  Heisk.  534;  Jordan  ▼.  Alabama  etc  &  R,  Co.,  81  Ala.  220;  Deim  t. 
Ltmq€U,  6S  Pa.  St.  234;  Turner  ▼.  O'Brien,  11  Nab.  108;  Siaqf  r.  Emery,  97 
U.  &  642;  OUm  t.  Wlutiey,  5  Or.  164;  Mwrpkgy.  MarHn,  58  Wis.  276.  We 
haTe  heretofore  shown  that  if  the  accused  was  guilty  ha  cannot  recoror  far 
Us  proeecntion,  however  malicious  the  motives  of  the  prosecutor.  But  hia 
defense  does  not  require  proof  of  the  actual  guilt  of  the  accused.  It  is  suffi- 
•iaiit  that  there  waa  proliable  cause  for  the  prosecution,  and  if  that  ba  found 
lo  liaTO  ezistod,  it  is  not  material  that  the  prosecutor  was  also  influenced  by 
Bsalioa  or  other  unlawful  motive  Malice,  however  clearly  proved,  cannot 
■apport  the  notion  if  there  was  probable  cause  for  the  prosecution,  nor  can 
it  be  BO  extreme  in  its  character  or  manifestation  as  to  create  an  inference  or 
presmmption  that  therowasno  probable  cause:  Travk  v.  Smiih,  1  Pa.  St.  234; 
44  Am.  Dec  125;  Orten  v.  Cochran,  43  Iowa,  544;  Krug  v.  Ward,  77  111.  603; 
Smffimam  v.  Widtg,  62  Tex.  234;  Mey$enberg  v.  Bngelhe,  18  Mc  App.  346; 
Ubrntr  T.  Ldamd^  1  OreenL  135;  10  Am.  Dec  48;  8mUh  v.  Zent,  59  Ind.  362; 
BmlkM  V.  Brown,  6  R.  L  37;  75  Am.  Dec  675;  Dempney  v.  Slate,  27  Tex. 
Appu  S60;  II  Am.  St.  Rep.  193;  Coleman  v.  Atten,  79  Ga.  637;  11  Am.  St. 
Repi  449.     Ob  ttie  other  hand,  while  the  absence  of  probable  cause  may  jut- 
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•if  J  th«  jury  in  inferring  malice  or  in  not  exacting  any  other  wwUftmam  of  iC| 
yet  if  the  absence  of  probable  oauae,  considered  in  connection  with  all  tht 
evidence  in  the  ease*  does  not  satisfy  the  jury  that  the  prosecntion  was  acts* 
ated  by  malice,  the  rerdict  should  be  for  the  defendant:  SchofieUl  ▼.  Ferren^ 
47  Pa.  St  194;  86  Am.  Dea  532;  McQarry  r.  Missouri  P.  Ky  CVk,  36  Mo. 
App.  340;  LuMford  r,  DeUrieh,  8(5  Ala.  253;  11  Am.  St  Rep.  37. 

Definitions  of  Malice.  —  It  has  been  said  that  a  satisfactory  definition  of  the 
term  *'  malice  '*  "may  not  be  easy."  Of  oourse,  it  indndes  all  ca«es  in  which 
the  prosecutor  has  ill-will  against  the  accused,  and  because  of  suck  ill- will 
institutes  or  continues  the  prosecution  against  him;  but  it  is  not  necessary  to 
prove  any  actual  ill-will  or  grudge,  for  one  baring  no  ill-will  against  another 
may  notwithstanding  be  guilty  of  the  malicious  prosecution  of  him:  BUmk 
T.  Atchison  etc  R.  R.  Co,,  38  Fed.  Kep.  311.  "The  malice  neeeasary  to 
sustain  this  action  is  not  express  malioe  or  specific  desire  to  vex  or  injure 
from  malevolence  or  motives  of  ill-will,  but  the  willful  doing  of  an  onlawfol 
act  to  the  prejudice  of  another":  Johnson  v.  Bbberis,  6  Saw.  538;  11  Fed.  Rep^ 
129.  '*  Any  other  motive  than  a  bona  jRde  purpose  to  bring  the  accused  to 
puniehiiieut  as  ft  violator  of  the  criminal  law,  or  associated  with  snoh  bomm 
fide  purpose,  is  malicious.  There  need  be  no  personal  ill-will,  hate,  desirs 
lor  revenge,  or  other  base  or  malignant  passion.  Whatever  is  done  willfully 
and  purposely,  whether  the  motive  be  to  injure  the  accused,  to  gain  soms 
advantage  to  the  prosecutor,  or  through  mere  wantonness  or  carelessness,  if 
it  be  at  the  same  time  wrong  and  unlawful  within  the  knowledge  of  ths  actOTy 
is  '■  legal  contemplation  maliciously  done  ":  Lwn^ord  v.  DeUrich,  Ala.,  May, 
1891;  Jordan  v.  Alabama  He.  R.  R,  Co,,  81  Ala.  220.  **The  malioe  neces- 
sary to  be  shown  in  order  to  maintain  this  action  is  not  necessarily  rs» 
venge  or  other  base  or  malevolent  passion.  Whatover  is  done  willfully  and 
Burpoeely,  if  it  be  at  the  same  time  wrong  and  unlawful,  and  that  known  to 
tne  party,  is  malicious ":  Wills  v.  Noyes,  12  Pick.  324;  Pullen  v.  Gliddms, 
66  Me.  202.  A  prosecution  brought  to  aid  in  the  collection  of  ft  debt  or  to 
obtain  possession  of  property,  and  not  to  vindicato  justice,  is  malicious:  Rosts 
V.  LangioorUiy,  13  Neb.  492;  Krug  v.  Ward,  77  III  603;  Kelky  v.  Sage,  IS 
Kan.  109;  Odbel  w,  Weisensee,  49  Tex.  131.  So  it  has  been  held  that  ft  pros- 
ecution with  a  view  to  frightening  others,  and  thereby  deterring  them  from 
committing  depredations  on  the  property  of  ft  corporation,  is  malioionsz  ^Eff- 
ffens  V.  Midland  C.  R*y  Co.,  2  Com.  L.  Rep.  1300;  10  Bx.  352;  18  Jnr.  932;  23 
L.  J.  Bx.  328;  though  it  is  obvious  that  this  motire  does  not  deprive  ths 
prosecutor  of  the  protection  of  probable  cause,  nor  expose  him  to  liftbility 
when  he  had  reasonable  ground  for  believing,  and  did  believe,  in  the  gnilt  of 
the  accused,  for  surely  the  deterring  of  others  from  the  oommission  of  orime 
is  not  a  less  laudable  object  than  the  punishment  of  thoss  already  guilty: 
Coleman  v.  Allen,  79  Oa.  637;  11  Am.  St  Rep.  449.  Malice,  in  ito  legal 
sense,  is  any  improper  and  sinister  motive  not  necessarily  arising  from  spite 
or  hatred,  nor  prompted  by  a  corrupt  design,  towards  the  accused.  Any 
act  "  done  wrongfully,  and  without  reasonable  and  probftble  cause  in  a  wan- 
ton disregard  of  the  rights  of  another,  is  malicious  in  law  ":  MiirheU  v.  Watt, 
111  Mass.  492;  Commonwealth  v.  Snelling,  15  Pick.  337.  *' Malice  means 
wickedness  of  purpose,  or  a  wrongful  or  malevfUnt  design  against  another, 
a  purpose  to  injure  another,  a  design  of  doing  mischief,  or  any  evil  design  or 
inclination  to  do  a  bad  thing,  or  ft  reckless  disregard  of  the  righto  of  other% 
or  an  intent  to  do  injury  to  another,  or  absence  of  legal  eienss,  or  any  other 
motive  than  that  of  bringing  a  party  to  justice  '*:  Shannon  v.  Jones,  76  Tex. 
141;  Dempsey  ▼.  State,  27  Tex.  App.  269;  11  Am.  St  Rep.  193.     "  Malicsb 
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thtm,  ta  tha  ealarged  lanse  and  meaning  of  the  Uw,  b  not  restricted  only  to 
actaal  anger,  hatred*  and  revenge,  bat  includes  OTory  other  nnlawfal  and  an* 
JBiitifiahle  motive.  So  that  it  may  be  said  that  any  motive  other  than  that 
of  simply  instituting  a  proeecutiun  for  the  purpose  of  bringing  a  person  to  Jus- 
tice is  a  malicious  motive  on  the  part  of  the  person  who  acts  under  the  influence 
of  it ":  Oee  ▼.  Culver,  13  Or.  598.  In  the  light  of  the  foregoing  defiuitions,  it 
clearly  appears  that  the  purpoees  of  the  prosecution,  justly  rendering  it  sub- 
ject to  tho  charge  of  being  malicious  and  unlawful,  may  be  infinite  in  variety, 
wlulo  thore  is  one  single  purpose  which  always  relieves  it  from  this  charge^ 
and  this  is  the  purpose  of  bringing  to  justice  one  believed  to  be  guilty  of 
crime;  aad,  therefore,  that  however  numerous  may  be  the  instances  or  speci- 
fications of  malice,  they  are  all  embraced  within  this  definition:  Malice  in  a 
criminal  prosecution  is  merely  the  instituting  or  maintaining  of  such  prose- 
eiitioQ  without  being  induced  so  to  do  by  the  desire  to  bring  the  aooused  to 
jnstioo:  ^^pmr  v.  HUes,  67  Wis.  350;  Final  v.  Core^  18  W.  Va.  1;  SUvena  v. 
Midlamd  C.  J?.  R,  Co.,  2  Com.  L.  Rep.  1300;  10  Ex.  852;  18  Jur.  032;  33 
U  J.  B3C  828;  Johaa  v.  Marth,  52  Md.  323;  Alexander  v.  Harrison,  88  Mo.  258| 
90  Anw  Deo.  431.  If  this  design  is  present,  and  its  influence  controlling,  the 
actioa  of  the  prosecutor  is  not  malicious,  though  influenced  to  some  extent  by 
other  and  forbidden  considerations.  "If  the  selfish  element  is  only  inci- 
dental, it  eannot  be  regarded  as  evidence  of  malice,  for  it  can  hardly  be 
expected  that  all  selfish  aims  and  desires  can  be  eliminated  from  such  prose- 
cation  ":  TTiampmm  v.  Beaeon  Valley  Rubber  Oo,,  56  Conn.  493.  Hence  one 
who  in  good  faith  and  upon  probable  cause  proeecutes  another  for  a  malicioiia 
treepaaa  is  not  rendered  answerable  for  a  malicious  prosecution  by  the  faot 
that  one  of  his  purposes  in  bringing  the  prosecution  was  to  prevent  the  ao- 
cused  from  building  a  house  on  the  premises  on  which  the  trespass  was  alleged 
to  havo  boon  committed:  Jaekaom  v.  Linninffion,  41  Kan.  896;  27  Am.  St 
Ropw 

MaHee  ie  a  Queetion/or  the  Jury,  — If  the  facts  are  such  as  to  establish  want 
of  probable  cau.«e,  then  the  issue  of  malioe  on  the  part  of  the  prosecutor  must 
be  determined.  There  is  no  doubt  that  this  is  a  question  for  the  jury.  The 
eoart  is  not  permitted  to  determine  it  either  by  telling  the  Jury  that  because 
of  the  aboonce  of  probable  cause,  they  should  find  for  the  plainti£^  nor  by  in- 
structing them  that  the  evidence  in  tiie  case  created  a  presumption  of  malios^ 
or  made  nich  presumption  conclusive.  Any  action  of  the  eourt  tending  to 
take  tlia  decision  of  this  question  from  the  Jury  is  erroneous*  and  entitles  the 
defeated  party  to  a  new  trial:  Reiaan  v.  Mott,  42  Minn.  49;  18  Am.  St  Rep^ 
489;  Turner  v.  WaJher^  8  GiU  A  J.  877;  22  Am.  Deo.  829;  Hartrader  v. 
ifoorv.  44  Cal.  144;  Levy  v.  Brannan,  39  CaL  485;  PoUer  v.  Seale,  8  CaL  218| 
Oee  ▼.  Cubfer,  12  Or.  228;  Strickler  v.  Oreer,  05  Ind.  596;  Stewari  v.  Sonne' 
bom,  06  U.  &  187;  MiUheU  v.  Jenkine,  2  Nev.  k  M.  801;  6  Bam.  k  AdoL 
588;  Srko/eld  v.  Ferrtre,  47  Pa.  St  194;  86  Am.  Dea  532. 

Ji^errimg  Malice,  — The  authorities  all  declare  that  malioe  must  be  provedi 
Siane  ▼.  Sieveme,  12  Conn.  219;  30  Am.  Deo.  611;  FlkHdnger  r.  Wagner,  46  Md. 
681;  Oeorge  v.  Radford,  3  Car.  k  P.  464;  Turner  v.  Turner,  Oow,  50.     By 
this  k  not  meant  that  there  must  be  any  direct  or  specific  proof  of  ill-will,  or 
of  a  desire  to  injure  the  accused,  or  of  any  other  wrongful  motive.     WhiD^, 
tiM  absenoe  of  probable  cause  does  not  render  the  prosecutor  liable  if  his  act  ^ 
was  not  malicious,  still  the  same  evidence  which  proves  the  absenoe  of  prob-— 
able  oansa  for  the  prosecution  may  satisfy  the  jury  that  it  was  malicious,  and 
if  it  does  so  satisfy  them,  they  should  find  for  the  plaintUQ    Some  of  the 
aathoritias  aaj  that  malioe  may  be  inferred  from  want  ofprobable  causet 
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MUekeltw.  JetMu,  tNer.  ftlf.  S01;6B«ii.  A Adol.  688;  WWktmar,  rcatmoer, 
8  Mo.  839;  41  Am.  Deo.  644;  Tomm  t.  Po%,  1  K  Mob.  366;  86  Ajb.  I>sol 
683;  Oriffln  t.  Omhb,  7  Tex.  603;  68  Am.  Deo.  85;  Rom  t.  InnU,  85  HL  487; 
86  Am.  Deo.  873;  BeU  t.  Orttkam,  1  Kott  ft  MeO.  S78;  9  Am.  Dea  087} 
Tumerr.  WaOer,  8  GUI  ft  J.  SH;  22  Am.  Dea  829;  Merrktm  t.  MikMl.  IS 
Me.  439;  29  Am.  Dea  514;  Jfurpjky  t.  Hobhi,  7  OoL  641;  49  Aol  Rep.  866} 
Beap  r.  Parrith^  104  Ind.  86;  Hof  t.  Oohff^,  112  lU.  656;  Block  r.  Mtyrn^  88 
Ia.  Ann.  776;  Deeotu  t.  Lteas^  23  La.  Ann.  892;  Harjpham  t.  IKAtlfMy,  77 
HL  82;  end  othen  thai  il  may  be  tnferred  from  tbe  eeme  facte  which  ostal^ 
Uahed  tbe  want  of  probable  oanaet  iSAorpe  t.  Jokn^tan^  76  Mo.  660.  The  dli- 
tfaietioQ  ia  not  materiaL  What  ia  meant  by  either  form  of  expresaion  in,  timt 
the  jnry  may,  without  any  eridence  being  offered,  except  that  which  tends  to 
■bow  that  there  waa  no  probable  oanae  for  the  proseontion,  oondnde  that  It 
waa  malioione;  but  that  they  are  not  bound  to  draw  Mieh  eondnnoii  as  a 
matter  of  law,  nor  at  all,  *nBleaB  it  k  generated  in  their  minds  from  tiio  OTt- 
denee«  They  should  not  be  instmeted  to  draw  it,  bnt  left  free  to  infer  tt^  or 
Bol^  aa  from  the  eridence  to  them  shall  seem  to  be  true:  Harkroder  r,  Moor% 
44  OaL  144;  CUmon  r.  Staples,  42  Yt.  209;  1  Am.  Rep  316;  Canon  t.  JRiffo- 
tioriA,  43  Biioh.  241;  ArfeUer  t.  Oreer,  95  Ind.  596;  OHJin  w.  Chubb,  7  Tex. 
603;  58  Am.  Dea  85;  OUver  v.  PaU.  43  Ind.  132;  Qreer  ▼.  WhU/eid,  4  Lea, 
85. 

Plaihtht'i  Pliadivos.  — '^Originally,  an  action  of  this  character  waa  an 
action  on  the  case  in  the  nature  of  a  writ  of  oonspiracy,  in  which  the  plain- 
till^  in  the  declaration,  charged  the  defendant  with  having  falsely  and  mali- 
eiously  eansed  his  arresl  The  defendant  in  his  plea  set  forth  the  gronnds 
of  his  suspicion  under  which  he  caused  the  arrest,  the  sufScieocy  of  which 
waa  determined  by  the  court  upon  a  demurrer  to  the  plea:  Chambert  t.  Ta^f* 
lor,  Cro.  Elix.  900;  Coxe  t.  ITtfro/Z,  Cra  Jaa  193;  Com.  Dig.,  tit  Pleader, 
2,  K;  Wear  t.  WcUb,  3  Bulst.  284.  In  process  of  time  a  change  was  efflooted 
in  the  manner  of  pleading  the  cause  of  action,  by  which  the  plaintiff  antici* 
pated  this  plea  by  averring  in  the  declaration  a  want  of  probable  causes 
iaml  T.  RoberU,  1  Salk.  13;  1  Ld.  Raym.  874;  and  the  facts  were  presented 
under  the  general  issue  ":  Bad  t.  Bawlea,  93  Cal.  229;  27  Am.  8t.  Rep.  In 
actions  for  malicious  prosecution,  as  well  aa  in  other  civil  actions,  the  sub- 
stantial elementa  of  the  plain tiff*s  complaint  or  declaration  may  be  ascer- 
tained by  considering  what  is  essential  to  the  maintenance  of  his  action. 
These  essentials  have  been  heretofore  stated,  and  each  of  them  must  ap- 
pear from  the  eomplaint  to  have  existed.  The  prosecution  of  the  plaintiff 
must  be  shown.  Tlie  proceedings  need  not  be  set  out  in  full,  but  their 
substance  must  be  stated:  Cloewn  v.  Staplee,  42  Vt.  209;  1  Am.  Rep.  316. 
The  jurisdiction  of  the  court  in  which  the  prosecution  took  place  need  not 
be  alleged  in  those  states  in  which  it  is  not  regarded  as  essential  to  the 
maintenance  of  the  action:  MorrU  t.  ScoU,  21  Wend.  281;  34  Am.  Dea 
236.  It  roust  also  appear  from  the  complaint  not  only  that  the  prosecu- 
tion has  been  terminated,  but  that  its  termination  was  such  as  to  entitle 
the  plaintiff  to  maintain  the  action,  as  that  he  has  been  acquitted,  or  dis- 
charged from  custody,  so  that  no  further  prosecution  can  take  place  with- 
out making  a  new  accnsation:  Fwher  r.  BrUtow,  I  Doug.  215;  Morgam.  r. 
Hughes,  2  Term  Rep.  225;  Johnson  v.  Finch,  ^3  N.  C.  205;  Idatch  t.  Cokem, 
84  N.  C.  602;  37  Am.  Rep.  630;  Wall  v.  Toonuy,  52  Coun.  35;  dnrea  t. 
Bww,  81  Ind.  215;  Hayn  v.  BUmard,  30  Ind.  457;  WhUwwth  r.  HaH  2  Bam« 
ft  Adol.  695;  Turner  r.  Walker^  8  Gill  ft  J.  877;  22  Am.  Dea  329. 
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^  FrobM^  Ckmrn  Jhr  Ik  iVoMeiifiM  mad  }»•  DenM  in  At 
CbwytoiJriL*  AoiwAqr  ▼.  Wwdmm^  100  Mui.  195;  fWner  r.  T^rMr,  85  Tena. 
187.  The  «nwl  form  «l  making  ihii  denial  ie  to  allege  that  the  proaeoatioB 
vie  witfaoat  leaeemiMe  er  probable  eaoee:  Adam$  t.  LUker,  8  Blackf.  Ml; 
8i  Am.  Deok  108;  SeaOem  r,  Longfeilom,  40  Ind.  23;  aad  there  appeara  to  be 
■a  dovbt  el  the  eoAeienej  of  thie  general  allegation,  and  that  there  It  no 
Beoeaaitj  of  elating  the  facte  or  eridence  by  which  the  plaintiff  will  support 
ils  Semim  ▼•  Baam,  99  Ind.  156;  thongh  if  saeh  facta  are  ao  fully  stated  aa 
to  alioer  that  the  proseontton  waa  without  probable  cause,  the  geneiml  allega- 
liott  of  lie  abaenee  may  be  omitted:  Wall  t.  TVionMy,  62  Conn.  35.  Aa  it  ia 
not  tiM  imioeenoe  of  the  aoouaed  or  the  failure  of  the  proeeeution  which 
■abjeete  tbe  proeecotor  to  liability,  but  his  having  proceeded  in  the  absence 
if  probahio  eaoae^  any  allegation  which  falla  short  of  showing  this  abeenoe  ii 
iaastteieBitk  Hence  a  complaint  ia  defective  in  this  respect  which  merely 
allegee  that  the  charge  inade  waa  false  and  malicious:  Scotten  r.  LongfdUiim^ 
49  Ind.  28;  Kntleif  t.  Dedt,  8  Manf.  10;  5  Am.  Dec  445;  Toung  r.  OregaHe, 
80alU  446;  2  Am.  Dec  556;  Ziegler  r,  Powell,  54  Ind.  178.  The  complaint 
moat  also  allege  that  the  charge  against  the  plaintiff  waa  made  maliciously, 
aa  well  aa  without  probable  cause:  7^m«r  t.  If  after,  8  Oill  ft  J.  377;  22 
Am.  Dec  329;  and  if  the  recovery  of  special  damages  is  sought,  they  should 
be  stated  with  particularity:  Stanfield  r.  PhiU^,  78  Pa.  St  73;  aa  where 
plaintiff  wiahea  to  enhance  damages  by  showing  his  mistreatment  while  in 
prieon:  MUea  t.  Wettou,  60  HI.  361;  or  hia  losses  in  his  business:  Bome  ▼• 
Aafieon^  83  IlL  8a 

Ahswkb.  —  In  an  early  South  Carolina  case  it  was  erroneously  atated  that 
the  defeoee  of  probable  cause  presents  new  matter,  and  therefore  is  not  ad* 
miasible  under  the  general  issue:  Fani  ▼.  MeDaniel^  1  Brev«  172;  2  Am.  Dec 
660.     The  abeence  of  probable  cause  is  one  of  the  grounds  of  action  neoea- 
aarily  alleged  in  the  plaintiff's  complaint,  and  anything  which  merely  die* 
proree  the  necessary  allegations  of  the  plaintiff's  complaint  is  not  new  matter, 
and  need  not  be  specially  alleged.     With  reference  to  the  various  matters 
which  we  have  shown  must  be  stated  in  the  complaint^  there  is  no  doubt 
that  they  may  be  put  in  issue  by  a  general  denial,  and  that  all  evidence 
tending  to  counteract  or  contnulict  the  evidence  required  to  be  offered  by 
plaintiff  in  support  of  his  complaint  is  admissible  under  the  general  issue,  and 
therefore  need  not  be  specially  pleaded.     Hence,  under  tbe  general  issue,  tbe 
defendant  is  entitled  to  prove,  if  he  can,  that  the  plaintiff  was  guilty  of  the 
erime  charged  against  him;  Bruley  r.  Row,  57  Iowa,  651;  or  tTJanhejtfJasecU"     |  '  / 
^on  waa  not  rtialicious;  ^Hitchcock  ▼.  A'or^A,  5  Rob.  (La.)  328;  39  Am.  Dec.  540;    ' 
SparOmg  v.  Conway,  75  Mo.  5i0;  or  was  upon  probable  cause:   Trogden  r. 
Dtekcard^  45  Ind.  572;  Brigham  r.  Aldrick,  10i>  MassTTPi;  Hitchcock  v.  North, 
5  Rob.  (La.)  328;  39  Am.  Dec  540;  Orifin  v.  Chulib,  7  Tex.  603;  58  Am.  Dec    I 
85;  and  as  part  of  his  defense  of  probable  causoj  the  advice  which  he  received  ,' 
from  filTcounsel,  and  that  it  was  made  after  a  full  and  fairjdisclosure  of  the  ! 
facte:  Sparling  t.  domoay^  6  Mc  App.  283;  7olQrc  510;  Levy  v.  Brannan^  39  j 
6aL  485;  Folger  t.   Wtuhbum,  137  Mass.  6a 

Etidkmcb  —  Burden  qf  Proqf.  —  As  it  is  essential  that  the  plaintiff  in  hia 
oomplaint  afiSrmatively  allege  all  the  facts  necessary  to  support  hia  action,  it 
fdlowa  that  he  must  asaume  the  burden  of  proof  in  respect  to  each  of  theae 
allsgationi^  and  by  hia  evidence  eatablish  to  the  satisfaction  of  the  court  and 
jury  that  he  haa  been  prosecuted  by  the  defendant,  that  the  prosecution  haa 
terminated  in  hie  favor,  that  it  was  malicious,  and  without  probable  canne; 
sad  if  by  his  evidence  he  does  not  make  out  a  prima  fade  case  upon  all  of 
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thoM  iMiiai»  he  most  fail:  PwrceU  r.  MaeNamwra,  0  Eaati  861 ;  1  Ounpw  199g 
Lavender  r,  Hitdgens^  82  Ark.  768;  MUchmem  t.  Otom,  68  lU.  866;  Ron  ▼• 
Inme,  86  IlL  487;  86  Am.  Deo.  876;  MorUm  r.  Ymaig^  66  Me.  24;  02  Auk 
Deo.  665;  Jante  ▼.  Jimee,  71  CaL  89;  McNui^  r.  fKa/i»r,  64  Miae.  198;  8u^ 
Um  r.  Andetmm,  103  Pa.  St  161;  MeFarland  t.  FFa«A^fts  14  HI.  App^  369; 
Palmer  r.  Biehardean,  70  111.  644;  Davie  r.  YTMAa-,  72  IlL  262;  Cal^  r. 
Thamae^  81  III.  478;  8coU  ▼.  Shehr,  28  Gratt  891;  Boeger  r.  LanffemUrg,  97 
Ho.  890;  10  Am.  St.  Rep.  322.  It  hae  beea  said,  however*  that  after  proof 
of  malice,  elight  evidence  of  want  of  probable  eanse  ie  eoffioient:  OratU  T. 
Detiei^  3  Rob.  (La.)  17;  38  Am.  Deo.  228;  and  becanae  it  involves  a  negative^ 
that  only  each  proof  of  want  of  probable  eanee  is  required  in  any  eaee:  WiU 
Home  V.  Vanmeier,  8  Ho.  339;  41  Am.  Deo.  644.  We  shall  first  refer  to  th« 
OTidenee  admissible  on  behalf  of  the  plainti£f  to  make  ont  his  case,  and  next 
to  the  evidence  reoeivable  on  behalf  of  the  defendant  to  rebnt  the  oase  of 
the  plainti£ 

Evidence  qf  the  Proceedinge  in  Coufi,  —  A  Judicial  record  is  always  ad* 
mtssible  to  prove  itself,  and  as  the  plaintiff's  cause  of  action  is  based  npoa 
the  commencement  and  termination  of  the  proseontion  against  him  in  a  oonrt 
of  JQstice,  he  must  necessarily  be  both  allowed  and  reqnired  to  prove  such 
commencement  and  termination  by  the  best  evidence.  In  one  case  it  was 
very  strangely  said  that  the  record  of  the  plaintiff's  acquittal  is  not  admissi- 
ble in  evidence  in  his  favor:  Skidmort  v.  Brieker,  77  IlL  164;  bnt  the  argii> 
ment  need  against  its  admission  demonstrates  that  what  the  court  meant 
was,  that  it  was  not  admissible  for  the  purpose  of  proving  that  his  proseon- 
tion was  malicious  or  without  probable  cause.  It  is  not  within  the  purpose 
of  Ihis  note  to  consider  when  or  bow  the  judicial  record  shall  bs  authenti- 
cated or  proved.  When  desired  as  a  part  of  the  evidence  in  an  action  for 
malicious  prosecution,  it  must  doubtless  be  proved,  as  in  other  oases,  or  it 
will  be  rejected:  Lunrford  v.  Dietrich^  86  Ala.  250;  11  Am.  St  Rep.  37; 
though  if  the  original  record  cannot  be  had,  its  contents  may  be  established 
by  secondary  evidence:  Brown  v.  Bandal^  36  Conn.  66;  4  Am.  Rep.  35;  and 
when  proved  either  by  secondary  or  original  evidence,  so  that  it  would  be  ad- 
missible in  any  other  action  in  which  it  is  material,  it  must  necessarily  be 
admitted  in  an  action  for  malicious  prosecution  for  the  purpose  of  proving 
that  there  was  a  prosecution  and  when  and  how  it  ended:  Olnutead  v.  Pai-U 
ridge,  16  Gray,  381 ;  Winn  v.  Peekham,  42  Wik  493;  Masev.  Metre,  37  Iowa,  97; 
Amee  v.  Snider,  69  III.  376;  Stoeeney  v.  Pemeg,  40  Kan.  102;  Cooper  v.  Uuer* 
baeh,  87  Md.  282.  Its  effect  when  it  proves  a  conviction  as  well  as  a  proseca- 
tioB  has  been  considered  at  page  142. 

Failure  to  Indict  or  to  Hold  the  Aeetued  to  Answer. — Whether  the  ao- 
quittal  or  discbarge  of  the  accused  may  be  considered  as  evidence  bear- 
ing upon  the  question  of  probable  cause  for  his  prosecution  or  not  i*  * 
question  upon  which  the  courts  are  not  in  entire  harmony.  The  majority  of 
the  decisions  upon  the  subject  affirm  that  the  failure  of  the  examining  magis- 
trate to  commit  or  the  grand  jury  to  indict  the  accused  is  admissible,  not 
merely  as  evidence  that  there  was  no  sufficient  proof  to  warrant  indicting 
him  or  holding  him  to  answer,  but  further,  that  the  prosecutor  did  not  have 
probable  cause  for  his  prosecution:  Sharpe  v.  Johnston,  76  Mo.  660;  Bornholdi 
V.  SouiUard,  36  La.  Ann.  103;  Binelow  v.  Sickke,  80  Wis.  98;  Frost  v.  Hol- 
land, 76  Me.  108;  Vinai  v.  Core,  18  W.  Va.  42;  Jonee  v.  Finch,  84  Va.  204; 
NichoUon  v.  CoghiU,  9  Dowl.  ft  R.  13;  Johnson  v.  Chambers,  10  Ired.  287; 
Cfrifin  V.  Chuhh,  7  Tex.  603;  68  Am.  Dea  85;  SnppimjUm  v.  Watson,  50  Mo. 
83;  Cooper  v.  Utterbadi,  37  M<1.  282;  Strauss  v.  Toung,  36  Md.  254;  Coepersom 
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T.  Spmde^  39  Mou  39.     Wb«n  we  remember  fhal  the  oommanoement  of  tiis 

proaeeatioa  must  preoedo  the  examination  before  the  magiatrate  or  the  grand 

juj,  and  that  at  tho  latter  the  aoeoaed  baa  the  benefit  of  all  escphmatory  otr* 

canietancea  wbieh  liaTo   been  diecoTered  etnoe  the  eharge  was  preferred 

tgainst  him,  and  aometimea  of  snob  oTidenoe  ae  he  can  procare  either  to  ex* 

pUIn  or  contradict  that  npon  whioh  the  prooeontor  wai  anthoriaed  to  act,  it 

■eema  remarkable  that  the  finding  of  the  examining  magistrate  or  of  the 

grand  Jnry,  oroa  though  it  be  eoneeded  to  bo  evidenoe  of  the  want  of  probable 

mam  te  holding  tho  aecnaed  to  anawer,  shonld  have  erer  been  reoeived  ae 

eTidanoe  of  want  of  probable  oanae  on  the  part  of  the  proeeootor  when  he 

inetitated  tho  prooecotion.    It  ia  not  dispnted  that  tho  Jnry  may  infer  tho 

eijitenee  of  malioo  from  the  want  of  probable  oaneo.    If  the  absenoe  of 

probaUo  oaaao  may  be  inferred  from  the  faOnre  of  the  proeeootion,  then  the 

final  Nonlt  ia,  or  may  be^  that  the  proeeontor  may  be  held  liable  for  a  mail* 

eioQs  proeecation  without  any  other  evidenoo  than  that  of  hia  having  oauaed 

1  praeeeation,  or,  at  leaat^  that  the  bnrden  of  proof  mnat  be  aesnmed  by  the 

defendant  after  the  plaintUT  has  introdnood  the  formal  oYidenoe  of  hia  prote- 

eatioe  and  diadharge.     Henoe^  in  a  few  of  the  atatee^  the  deoisiona  declare 

that  the  diachargo  of  the  aeonaed  la  not  admiaaiblo  aa  OTldence  of  probable 

caaae,  and  that  the  effeot  of  anch  diaeharge  ia  limited  to  proving  that  the 

proaecotion  haa  terminated:  Thompion  t.  Beaeom  Valleif  Rubber  Co.,  66  Oonn. 

403;  BeUU  t.  Wittier,  60  Tex.  207;  Oanea  t.  SoMem  Pac  IL  R,  Oa.,  61  OaL 

MO;  Frmmum  t.  SmUh,  litt.  8eL  Cu.  7;  IS  Am.  Deo.  266;  SttM  t.  Vam 

Safiayaw,  86  La.  Ann.  467;  Apger  t.  WootaUm,  43  N.  J.  L.  67. 

AcfaUiai  at  Svidenee  qf  WtuU  qf  ProbabU  Oanse.  — If  the  proaeontion  ter- 
minated in  faror  of  the  accoaed  otherwiae  than  by  hia  diaeharge  by  the  grand 
)ary  er  the  committing  magiatrate^  tho  deciaiona  agree  that  anoh  terminatioa_^, 
ianot  eridenoe  of  the  abaenoe  of  probable  canae.  Henoe^  thongh  he  prorea 
of  acquittal  and  a  judgment  in  hia  faTor  thereon,  he  mnat  atill  offer 
eridonoe  tending  to  ahow  that  hia  proaeontion  waa  withoat  probable 
aanae:  Gnmi  ▼.  Deuel,  S  RoK  (La.)  17;  88  Am.  Dec.  228;  Bitting  t.  Tern  Byek^ 
I21nd.  421;  42  Am.  Rep.  605;  OHJjIin  T.  Chubb,  7  Tex.  603;  68  Am.  Doc  86; 
Boeger  t.  Langenberg,  97  Mo.  390;  10  Am.  St.  Rep.  822;  Siewari  t.  8<mnebwm, 
16  U.  &  187;  aUman  v.  Abranu,  9  Bash,  738;  PureeUr.  MacNamara,  9  Saat| 
861;  1  Oamp.  199;  Sweeney  v.  Pemeg,  40  Kan.  102L  In  aomo  of  the  atatea^ 
a  jaatiee  of  the  peace,  or  other  magiatrate  before  whom  a  criminal  proaeon- 
tion ii  tried,  ia  required,  if  he  finda  it  to  have  been  malioioua  and  without 
probablo  oanae,  to  atate  anoh  conclnaion  in  hia  docket,  and  to  aaaeaa  the  ooati 
againat  the  proeeontor.  The  effeot  of  hia  oonoloaion  ia,  howerer,  limited  to 
the  impoBition  of  anch  ooata,  and  hia  finding  cannot  be  received  in  a  civil  action 
aa  evidence  of  the  want  of  probable  canae:  Caeey  t.  SevcUson,  80  Minn.  616.  So 
the  abandonment  of  the  prosecution,  or  ita  diamisaal  on  the  entry  of  a  noUe  proee* 
qui,  at  tho  inatance  o^  with  the  aaaent  of  the  proeeontor,  after  the  accaaed  haa 
been  held  to  anawer  by  a  magiatrate  or  grand  jnry,  ii  not  evidence  of  the  want 
af  probable  oanae  for  the  commencement  of  the  prosecation:  FlicBnger  T. 
Wagner,  46  Md.  680;  Toeum  v.  PoUg,  1  B.  Men.  868;  86  Am.  Dec.  683| 
Cbd^Ur.  Brctvebog,  2  McMnll.  270;  39  Am.  Dea  128;  Joiner  t.  Ocean  Sieam^ 
tkif  Co.,  86  Oa.  238;  Pureell  r.  MacNamara,  9  Baat»  861|  I  Oamp.  199;  Greem 
?•  Codkran,  43  Iowa,  644. 

Evidence  tktU  ike  Proeecuhon  vfoe  to  Aceomplith  Some  Collateral  Purpoee  or  to 
forward  acme  private  interest  of  the  proaecntor  ia  alwaya  admiaaible,  both  to 
•how  the  abeence  of  probable  canae  and  to  create  the  ioference  that  it  wai 
malicionab  and  that  the  real  or  chief  object  of  the  proeeontor  wae  to  obtaia 
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pewoMfmi  ol  property,  or  the  paymmt  of  •  debt^  and  the  Kke:  Sc^qfteti  w, 
Ffrmn,  47  Pa.  8t.  194:  86  Am.  Dea  63?;  Ptfddotk  v,  WatU,  116  Ind.  146;  • 
Am.  St.  Hep.  632;  Km^ll  t.  Batea,  60  Me.  308;  McDonakt  v.  i^ooik,  2BiBg; 
N.  O.  207;  2  Scott;  359;  1  Hodges;  314;  Srooh  r.  Wanmdt,  2  Stark.  389; 
9mndy  r.  Oreteent  Neumand  HoUl  Oo.,  38  La.  Aon.  874;  BiaU  t.  Kinbaki,  M 
WeJx  721;  Turkfrr.  Cannon,  2S  NeK  196. 

JfejmicOhn  qfth€  Ptamtiff.  —  In  a  couple  of  eases  decided  io  the  coart  of  aip> 
peals  of  Mirseoori,  it  was  asserted  that  the  plaintiff  in  an  action  for  nialieto«i» 
prusecntioa  oaght  not  to  be  aHowed  to  prore  that  his  reputation  before  toob 
prosecntion  was  good:  K^inedj^  r,  HolUtdajf^  25  Mo.  App.  903;  Brnman  T. 
Tracy,  2  Mo.  App.  640;  and  in  Illinois  it  wbs  said  that  while  orfdence  of  Chw 
plaintiff's  good  reputation  shonld  be  reeefred  when  the  charge  aganiat  hiB» 
was  made  upon  information  and  belief,  for  the  purpose  of  showing  wbetber 
the  defendant  probably  beKeved  what  be  swore  he  did,  yet  that  it  was  no^ 
admissible,  where  the  charge  was  made  as  of  the  prosecutor's  own  fcnvsrl- 
adge:  Skkimorer,  Brirher^  77  IH.  164.  Reason  or  authority  in  support  of 
either  decision  we  have  not  heard  or  seen,  and  hope  to  be  spared  bearing  or 
seeing.  Csrtainly  a  reasonable  man  ought  to  pavse  before  making  a  chai^gw 
of  crime  against  one  whom  he  knows  to  bear  a  good  reputation,  and  to  Imito 
^Jizpd  a  blameless  life  in  the  community  iu  which  he  resides.  For  the  par* 
C  pote  of  showing  that  his  prosecution  was  without  probable  cause,  the  plain* 
^  tiff  may,  therefore,  offer  evidence  of  his  previous  good  reputation,  and  tlMit 
>  H  was  known  to  his  accuser,  or,  from  the  latter*s  long  acquaintance,  shoold 
have  been  known  to  him:  Mcfntin  r.  Levering,  148  Msss.  646;  12  An.  9t; 
Rep.  691;  Am  v.  fnnk,  35  III.  487;  86  Am.  Dec  373;  Bdmard  t.  Hetfm,  46 
Ind.  106;  10  Am.  Rep  291;  Woodworth  r.  MilU,  61  Wis.  44;  60  Am.  Bep. 
r36;  Ifftd  V.  Brw)k8,  23  IU.  575. 

Ehutdenee  Tending  to  Prove  Actual  Tll-wiU  on  the  part  of  the  prosecutor  tow« 
ards  the  accused  is  always  admissible  for  the  purpose  of  raising  the  infer- 
enoe  that  the  prosecution  was  induced  by  malice:  Caddy  t.  Barlow^  1  Moody 
k  R.  276;  Tltomag  ▼.  Norris,  64  K.  C.  780.  Such  ill-will  or  malica  may  be 
established  to  the  satisfaction  of  the  jury  from  the  conduct  as  well  as  language 
of  the  prosecutor,  and  without  showing  any  other  hostile  demonstrationa  be* 
yond  those  manifested  in  the  mode  of  prosecuting  or  preferring  the  charge^ 
M  where  the  means  employed  by  the  prosecutor  were  unnecessarily  injuriooa; 
ThampiWi  r.  Force,  65  IIU  370;  Turner  y.  Walker,  3  Gill  ft  J.  377;  22  Am.  Deo* 
329;  or  the  ralue  of  the  property  the  accused  was  oharged  with  taking  wsi^ 
in  the  affidavit  for  his  arrest,  grossly  overstated:  Woodworth  r.  liUb,  61  Wia. 
44;  60  Am.  Rep.  135;  or  unnsual  seal  was  manifested  by  the  proseentort 
Garvey  v.  Wayeon,  42  Md.  178;  8trau9  t.  Tcmng,  36  Md.  246;  or  his  acts  were 
rash  and  wanton:  Travie  v.  Smith.  1  Pa.  St.  234;  44  Am.  Dec  125;  Camibeer 
Rice,  18  Neb.  203;  or  a  false  statement  of  the  case  was  made  by  him  for  the 
purpose  of  procuring  adTioe  from  an  attorney,  favorable  to  the  arrest:  WM 
r.  Odell,  66  GaL  136. 

The  Faet$  and  Circumttaneee  under  Which  the  Froeeeutor  Acted  may  be  proved 
for  the  purpose  of  showing  that  he  ooold  not»  aa  a  reasonsble  man,  hare  be- 
lieved in  the  truth  of  the  charge  made  by  him,  and  that  his  oonduct  oaa  be 
Imputed  to  nothing  but  malice  Thus  plaintiff  may  prove  that  he  waa  the 
Bwner  of  property  with  the  theft  of  which  he  was  charged,  and  that  the  proe- 
sentor  knew  of  such  ownership:  Lun^ord  t.  DeiMch,  86  Abu  260;  11  Am. 
St.  Rep.  37;  that  though  the  accused  was  oharged  with  unlawfully  and  for- 
aibly  defending  possession  of  property,  the  only  defense  made  by  him  was  in 
lawful  resistance  of  an  attack  made  by  the  proaecutor:  Oaeebeer  t.  Biee^  19 


Jan.  1391.]  Ross  v.  Hizor.  157 

Hek  203;  that  a  duurge  aI  larcMiy  wai  pref  err«d,  whtsm  tb*  proMentar  kwBW 
that  the  property  had  beea  taken  up  ander  the  eslray  lawi,  and  had  no  rea- 
•on  for  Iwlioyii^  it  to  have  been  stolen:  Bauer  t.  Ckiy,  d  Kea.  680;  that  the 
proaecntor  charged  the  ooininiMioB  of  the  crime  of  perjnrjf  in  making  en 
aflidavit  averring  his  ioaolTeacy,  when  he  moat  have  known,  from  a  proptf 
eotami nation  of  hie  afiaira,  that  he  wae  in  fact  insolvent,  and  that  the  chai)ge 
of  inaolvency  waa  trme:  MoiUrot*  v.  Bradsh^t  C8  HI.  166;  that  at  the  time  the 
aeeaaed  waa  charged  with  having  frandulently  disposed  of  mortgaged  chat- 
telSk  he  had  a  large  amouat  of  etiier  property  liable  to  be  taken  in  payment 
of  hia  debta,  for  the  purpose  of  ahowing  that  his  prosecutor  oeald  not  have ' 
believed  that  the  dispoaal  of  the  mortgaged  property  waa  for  the  purpose  of 
defrauding  the  mortgagee:  RtUam  v.  lioU,  42  Minn.  49;  18  Am.  St  Rep.  489. 

Am  bearing  npon  the  ({iiestion  of  probable  oane«,  the  pUintiff  may  offer  ancT^  H 
flie  court  reoeive  evidenoe  tending  to  ahow  that  the  person  upon  whose  infer-     ; 
okation  the  proseontor  acted  was  known  to  him  to  be  unreliable  or  to  have     I 
been  in  prison:  Mclntirt  r.  Levering,  148  Maaa.  646;  12  Am.  St.  Bep.  694r-^ 
It  is  not  evidence  of  the  abeenoe  of  proliaMe  cause  that  the  prosecutor  did^/ 
not  seek  the  accused  for  the  purpose  of  inquiring  whether  he  had  any  defens^/ 
or  of  giving  him  an  opportunity  to  explain  the  circumstances  creating  the 
belief  in  hia  guilt:  JlUJer  v.  Cfueaffo  etc  R.  R,  Co.,  41  Fed.  Rep.  898;  and"^  ' 
even  when  the  accused  ia  aooght  and  denies  hia  guilt,  the  prosecution,  after    I ; 
such  denial^  ia  not  without  probable  cause,  if  all  the  knowa  facta  in  the  caae,    1 1 
including  the  denial,  were  sufficient  to  induce  a  reasonable  ground  of  suspi-    f  < 
eioii  of  the  plaintiff's  guilt:  Chicago  eU.  R.  R.  Co.  v.  Kfiaki,  80  NeU  216^^ 
The  fact  that  no  evidenoe  waa  offered  by  the  proaecntor  to  auatain  hia  chargf 
when  it  name  up  for  hearing  and  trial  may  be  proved  by  any  penou  who  waa 
present  at  the  trial  or  hearing,  for  the  purpose  of  ahowing  that  it  was  without 
probable  cause:  Jokn  v.  Btmlymait,  27  Ohio  St.  22,     But  if  thoM  waa  some 
evidence  offered,  the  jndge  or  magistrate  will  not  be  permitted  to  state  hia 
view  <»f  ite  efiisct,  nor  that  he  discharged  the  accused  becaoae  the  evidence 
was  insufficient  to  hold  him:  Dempeeg  v.  State,  27  Tex.  App.  269;  11  Am.  St 
Rep.  193;  nor  are  any  of  the  observations  of  the  judge  or  magistrate  during 
the  trial  or  examination,  or  in  pronouncing  judgment,  admiaaible  againat  the  ' 
prosecutor:   Wetxlar  v.  Zaehariah,  16  L.  T.,  N.  a,  482;  Barker  t.  Angell,  2. 
Moody  A  R.  371.     There  is  a  conflict  in  the  authorities  aa  to  whether  on  tha 
trial  of  the  civil  action  for  malicious  prosecution  evidenoe  may  be  received 
for  the  purpoee  of  showing  what  was  the  testimony  of  a  witness  at  the  hear- 
ing or  trial  of  the  criminal  charge.    On  the  one  side^  it  ia  said  that  auch  evi- 
dence ia  inadmissible  either  to  ahow  probable  cause  or  the  want  of  it,  becauae 
it  is  not  the  best  evidence^  and  that  the  witnesses  examined  at  the  criminal 
trial,  if  their  testimony  is  again  desired,  must  be  called  and  examined  at  the 
trial  of  the  civil  action:  Rkharde  v.  FouUoe^  8  Ohio^  62;  Burt  v.  Pkuse,  4 
Wend.  691;  but  a  aUght  preponderanee  of  the  anthoritiea  dissents  from  this 
vieWy  and  maintain!  that  upon  the  isaue  of  probable  cauae  it  ia  competent 
Ibr  either  party  to  show  what  waa  testified  to  at  the  trial  of  the  criminal 
diarge;  that  this  need  not  be  proved  by  the  testimony  of  the  witnessea  them- 
•dvea,  for  they  may  have  forgotten  their  own  teatimony,  or  may,  in  the  civil 
aetioD,  teatify  falaely  oonoeming  it,  and,  therefore,  that  it  is  competent,  either 
fiom  the  reporter's  notes  of  the  trial,  or  by  the  oral  testimony  of  any  other 
psnon  who  was  present  and  rememben,  to  prove  what  waa  said  by  any  wi^ 
■ess  or  witnesses  upon  his  examination  on  the  trial  of  the  criminal  ehargei 
Qvidridi  v.  Warner,  21  Conn.  432;  Browm  r.  WiOougkbg,  6  CoL  1;  Baeom  v. 
Tomtet  4  Cosh.  238.    The  declarations  of  the  arreating  officer  are  not  admis* 
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I    tihte  for  the  purpose  of  showing  the  malioe  of  the  proeeoator,  where  thej 

'    w  re  not  made  in  his  presenoe  or  hearing  nor  by  his  authority:  Rei9am- 

y.  MoU,  42  Minn.  49;  18  Am.  St.  Rep.  489;  nor  can  the  right  of  tin  oOU 

•er  to  represent  or  apealL  for  the  proeeoator  or  the  ezistenoe  of  •  conspiiw 

My  between  him  and  the  officer  be  proved  by  the  latter't  declarationat 

ChiUman  v,  Carney,  83  Ark.  318.    The  plaintiff  ought  not  to  be  allowed  to 

give  cTidence,  the  only  purpoee  of  which  must  be  to  create  a  prejudice 

against  the  def<tndant  or  a  sympathy  for  the  plaintifH     Henoe  the  reoepticMi 

jlf  of  evidence  to  the  effect  that  the  character  of  the  defendant  was  bad:  Walker 

fjj  r,  PiUman,  108  Ind.  841 ;  or  that  the  plaintiff  was  a  minor  when  he  was  proae- 

euted,  or  at  the  time  of  the  commission  of  the  supposed  crime  of  whioh  b« 

was  charged,  is  erroneous:  Mofet  ▼.  Bates,  74  AbL  374. 

Evklence/or  Df/endant—  Judicial  Proceedings,  —  The  record  of  the  orimtnal 
prosecution  is  also  evidence  for  the  defendant,  and  so  far  as  it  speaks  in  his 
faTor  is  in  some  respects  rnore  efficient  than  when  it  is  receiTed  on  behalf  of 
the  plaintiff  What  its  effect  is  when  it  shows  a  conviction,  whether  snoh  • 
conviction  has  been  vacated  or  not,  we  have  considered  at  page  142.  If  any 
thing  appears  from  the  proceedings  against  the  plaintiff  which  may  be  eon* 
strued  as  an  admission  either  of  his  guilt,  or  of  there  being  probable  cause  for 
his  prosecution,  it  is  admissible  against  him./  Therefore^  it  has  been  held  that 
the  voluntary  waiver  by  the  accused  of  his  examination,  and  his  entering  into 
recognisance  for  his  appearance  to  answer  the  oharge  against  him,  were  ad* 
missible  as  evidenoe  of  probable  cause  for  his  prosecotionx  French  v.  Smith,  4 
Vt.  863;  24  Am.  Dec  616;  Vansickle  v.  Brown,  68  Ho.  627.  The  fact  that  the 
accused  was  held  to  answer  by  the  examining  magistrate,  or  was  indicted  by 
the  grand  jury,  is  generally  treated  as  prkna/ack  but  never  as  oondusivo  evi« 
dence  of  probable  cause:  Diemer  y.  Berber,  75  OaL  287;  Ganea  v.  SoMem 
Pac  R.  B  Co,,  61  CaL  140;  HaU  v.  Boylen,  22  W.  Va.  234;  RcUeigh  v.  Cook. 
60  Tex.  438;  Oraham  v.  Noble,  13  Serg.  k  R.  233;  iloeon  v.  Towne,  4  Oosh. 
217;  Boee  v.  Hkoon,  46  Kan.  650;  Bkord  v.  Oenlraf  Pac  R.  R,  Co.,  10  Nov. 
167;  Oarrard  t.  Willei,  4  J.  J.  Marsh.  628;  Pedt  v.  Ckouleam,  91  Mo.  138;  00 
Am.  Rep.  286;  Beii  v.  Pearc^,  1 1  Ired.  233;  Brown  v.  Orffin,  Cheves,  82;  and 
the  principal  case;  though  this  effect  has  sometimes  been  denied  to  his  indio^ 
ment:  Moiee  t.  Baiee,  80  Ala.  382.  Uthejnry  or  the  oonrt  entertained  dgaht 
^pon  the  subject  of  the  innoceiLfid  of  tha^aoonaoda.  tBiis  fact  *•  fp'-^Tillf  py^ 
mitted  to  be  proved,  as  tending  to  shpw_prpbablej3Uii0.  If  there  were  two 
trials,  because  the  jury  dntbe-fl]rst  trial  could  not  agree,  this  is  unquestionably 
evidence  of  probable  cause:  Johnson  v.  Miller,  63  Iowa,  029;  60  Am.  Rep.  768| 
and  though  the  jury  ultimately  concurred  in  a  verdict  of  aoquittal  on  tihe 
first  trial,  it  has  been  held  that  parol  evidence  is  admissible  for  the  purpoee 
of  showing  that  they  hesitated,  and  that  they  entertained  donbts  of  the  inno- 
cence of  the  accused  from  the  evidenoe  before  them:  Orant  ▼.  Denel,  8  Robw 
(La.)  17;  88  Am.  l>ea  228;  BmUh  v.  Macdonald,  8  Esp.  7.  This  character  of 
evidence  concerning  the  deliberations  of  the  grand  jury  has  been  exdnded, 
and  we  think  properly,  both  because  the  aocused  may  not  have  had  any  oppor- 
tunity to  present  evidence  in  his  favor  before  them,  and  because  pnblio  pc^iogr 
is  beet  subserved  by  keeping  secret  the  votes  and  opinions  ef  the  graml 
Jnrors:  SeoUen  v.  Longfeliow,  40  Ind.  28. 

Bad  Reputation  ef  Plaintiff,  —  One  of  the  elements  of  damage  whioh  ttM 
jury  may  properly  consider  is  the  injury  to  the  reputation  of  the  plaintiff  by 
his  prosecution,  and  that  injury  is  manifestly  less  when,  before  ttie  prosscm* 
tion,  he  had  little  or  no  reputation  to  loee.  8o  one  is  more  likely  to 
tain  n  reasonable  belief  in  the  guilt  of  a  person  of  bad  reputation  than  of 
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whose  repotatioa  fa  good.  Eyidenoe  of  the  bad  repiitetioii  of  the  pbinftifl 
Uf flgt  tho  ehrgo  was  prefey^  nywt  ^^™  "  £Eerefore  ■^mi««ihlff  hnth  in 
gjggmtioti  of  daauigat  andto  ahow  thai  hfa^roteoatioQ  wa|,imi  jpIUiubI 
grofaJje  caoao;  Bomdarafur.  "Barker,  116  IlL  331;  66  Am.  Rep.  169;  O'Briem 
r.  #VafJa^,  47  N.  J.  L.  349;  64  Am.  Rep.  170;  Oregory  t.  Chamben,  78  Mo. 
2M;  Martin  ▼.  Hardeatg,  27  Ala.  458;  62  Am.  Dec.  773;  FUsgibbon  ▼.  Broum, 
a  Me.  169;  RodrigvM  t.  TVulfiitre,  2  Esp.  721;  MUkr  w.  Brown,  8  Mo.  127; 
SS  Am.  Doe.  603;  Ote  w.  Ouher,  13  Or.  698;  PuUen  t.  iJUdden,  68  Me.  659. 

wfa  tho  oompany  of  a  jjflnrftF*  ^^  *^**  ^i»«t^^»^i.^  >»^«^  ^h|^[|  fa^  iiACliacod.juid 
^*^*"J!JllJif**^***'^^  **  P^— ^.»«  ^#  »Ki>4  ^|^npn||4i*  ^w%A  thereby  ^irposed 
N-"WlftniHTrHT—  HtUkoockf.  ^or(A,  6Rob.  (La.)328;  39  Am.  Dea  640;  or, 
thoagh  the  proMCution  waa  for  larceoy,  that  the  plaintiff  had  the  repatation 
if  boing  %  gamblor  aod  borae-raoor:  UarUn  w,  Harduijf,  27  Ala.  468;  62  Am. 
De&  773.  If  the  prooecntion  waa  for  the  porpoae  of  compelling  plaintiff  to 
giTt  mrotioo  to  keep  tlfe  peace,  the  defendaul  may  show  not  only  that  the 
plaintiff  threatened  him,  but  that  hia  reputation  waa  that  of  a  Tiolent  aod 
qnarrelaomo  man:  Sherwood  t.  Bted,  86  Conn.  460;  96  Am.  Dec  284.  From 
tile  general  role  that  the  bad  repatation  of  the  plaintiff  may  be  proved  by 
the  defendant^  there  is  a  alight  and  feeble  dissent:  Oliver  t.  Paie,  43  Ind. 
132;  Maehbaek  T.  Hmrti,  47  Md.  61.  In  Wisconsin,  while  the  general  role  ia 
•oooededy  It  baa  been  held  that  eridenoe  of  snob  repntatioo  is  not  admissible 
oader  the  general  isane:  Seheer  r.  Keown,  34  Wis.  349. 

Bmdemee  i^ Other  Crime$»  —Thoagh  the  plaintiff  mast  be  prepared  to  defend 
his  general  repatation,  he  ia  not  reqaired  to  meet  oharges  of  specific  offenses: 
Ortgorg  t.  Thomae,  2  Bibb,  286;  6  Am.  Dee.  608;  nor  can  the  proseoator  sap- 
port  his  defonae  of  probable  eanse  by  proring  that  thoagh  the  plaintiff  did  not 
soinniit  tho  orime  ci  which  he  waa  aocnsed,  yet  that  he  did  at  or  aboat  the 
■una  time  oommit  another  and  entirely  different  offense:  Carmm  r.  Edyeworth, 
O  Mich.  241;  Ohriinum  t.  CanMy.  33  Ark.  316;  Patiermm  w.  Oarlock,  39 
Mich.  447;  Atffon  ▼.  MeConmeU,  46  Wis.  269.  When,  hoveTOc;.«  ggiltj 
ksowl^ilg^  fa.  .twaential  to  the  orime  of  which  plaintiff  was  acoased,  the  do- 
^df  ^  jBtjLiP^^*  ^"^^  *i^^  oiroamstancesi  kn<am  to  him  at  the  time  of  the 
irrrrtjntiffr,  B"ffi<«^«>t  to  orea|e  a  belief  in  the  mind  of  a  leaeuuabla  man, 
and  ialaoiocMftiiig.a  belief  in  the  defendant'a  mind,  that  the  aocnsed  had 
eoaugjillML  afthtf  offenses  like  that  for  which  he  was  proaeontod;  TheUm  r, 
Domg,  69  Md.  639|  Thomae^.  iNisse^  9Bz.  764. 

Drftmdat^B  BmdmM  f^  hk  MotiveB.  —  Tho  defendant  fa  those  states  fa 
which  he  fa  permitted  to  testify  fa  hfa  own  behalf  fa  allowed  to  giro  direct 
erideaeo  of  hfa  motiToa  and  pnrposea  m  tho  proseoadon.  He  may  be  aaked 
^*Tlby  ^^  ^ii  Itfftnated  by  malice  or  not>  whether  he  made  the  complaint 
against  tho  nocnaed  fa  good  faith,  entertainjng_anhojiflMt.  beEcT  fa  hia  gailt: 
Aflrtame  t.  Bodnum^  61  Wis.  474;  Oreer  y«  Whi^fieUL,  4  Lea,  86;  or  whether 
he  had  any  ai-feelfags  •gfrrt  him:  VmtkMt  ▼•  BftMM,  68  Mo.  627;  MeGor* 
■ficiT.  Ptrr$,  47  Itiin,  7I;  QoSmiBm  t.  HmrUSk,  8  Madcey,  189;  or  whether 
'  fpsm  all  tho  facfa  known  to  him  when  he  commencea  the  proseeution,  taken 
fa  eonneotien  with  the  adrlce  of  Sis  oonnieli'he  beliered  the  charge _k>  J>e 
Iras  ifcd  ^••Pcy^  gnjaty:"~iyettp  t.  Parritht  104  Lid.' 36;  Turner  r, 
u-urim,  6  Ueb,  04S;  Hj^SSmg  t.  Xoim,  66  Mioh.  366;  Bpariing  ▼.  Conwag,  76 
Mo.  610.  Of  ooorae  the  testimony  on  thfa  pofat  fa  not  conclusive  m  hfa 
fafOTy  but  fa  to  be  weiffhod  fa  connection  with  the  other  eridenco  of  the  case^ 
■nd  the  Jnzy  moat  determino  from  what  he  did  and  the  eironmstancea  nnder 
whieb  ho  did  it|  aa  well  aa  from  hfa  present  testimony  oonoeming  hfa  motive^ 
vhetber  hfa  prooecntion  was  without  probabfa  canso  and  malieioatf  or  not 
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FmU  wA  KiHnm  io  ike  Frtmtmtor,  —  BridenM  teadiag  to  prov«  Um  MtiijJ 
gviU  of  tfa«  plaintiff  it  %lwajf  ftAniMible  in  fATAr  of  th*  de^Miibnii,  for  m 
gniltjT  man  will  not  bo  pormitted  to  rocovw  for  hii  pwwoootion  whother  ihm 
facto  within  tho  knowUdga  of  the  proMontor  «t  tlie  timo  tbo  ehatv^o  wmm 
made  were  or  were  nofe  outficieot  to  jnstify  the  making  of  it.  But  with  this 
exception,  tho  defense  of  probable  cause,  ao  far  as  tt  is  made  to  depend  upon 
the  ^ronud  that  there  wore  circnmstaaoes  eiilfiotent  to  ezcito  the  sospieion  ol 
a  reasonable  and  pmdent  man,  and  generate  in  his  mtad  the  conviction  of  tlM 
gdilt  of  the  aoonsed,  ia  restricted  to  faoto  known  to  the  proeecvtor  when  hm 
preferred  hia  chargo.  It  may  be  that  there  were  other  existing  orrcnni* 
stances  of  which  he  afterwards  became  aware,  and  which,  had  he  knowm 
Ihem  si  the  time,  would  have  strengthened  his  oooTietion  and  made  it  mors 
reasonable,  but  as  he,  from  not  knowing  them,  ooold  not  have  acted  upon 
them,  evidence  of  them  should  not  be  received  to  justify  hit  action:  Hari> 
rader  v.  ifoof«,.iii:;:aLjl44;  Dckjfal  r.  Hif^dey,  3  Bing.  K.  C  950;  OallfMoajf 
V.  Stewart,  49  lud.  156;  19  Am.  Repw  €77;  TWmtt.  •Ambler,  10  Q.  B.  252;  6 
Jar.  346:  11  L.  J.  Q.  B.  158;  Thre^ooi  ▼.  NwMm,  68  Hiat.  116;  BeU  w. 
Peare^,  6  Ired.  233;  AleinUn  t.  Letermff,  148  Mats.  646;  IS  Am.  St.  Rep^ 
694;  JoBselyn  t.  MeAUi&ber,  26  Mich.  46.  Nor,  on  the  <»ther  hand,  can  tho 
effect  d  ciroamatanoea,  known  to  tbe  preaecntor,  tonding  to  estobliah  the  ez- 
iatence  of  probable  eanae  be  weakened  by  other  explanatory  or  exculpatory 
faoto  of  which  he  had  no  knowledge  or  notioe:  King  r,  OsMn,  11  R.  I.  682. 

BMenee  qf  Faeii  Justifying  C/ttf  Proteentor.  -»In  a  preceding  part  of  this 
noto  we  have  giTcn  ioatanoea  of  proseontiona  deemed,  aa  matter  of  l«w,  to 
be  upon  probable  cauae,  and  of  othora  from  which  probable  oaoae  ww  ad* 
judged  to  be  absent.  What  waa  there  aaid  ahonld  be  contidered  in  connecv 
tion  with  what  we  ahall  here  aay  npoo  the  tnbject  of  tho  oridanee  on  the 
part  of  the  defendant  tending  to  show  that  the  facts  and  oiroumstanoes  under 
whieh  he  acted  were  such  as  to  justify  his  action. 

Actions  for  malicious  proseoution  often  furnish  tomptotiont  for  seeking  to 
Ining  lief  ore  the  jury  evidence  of  extrinsio  matters  for  the  porpote  of  awaken- 
ing their  prejudices  or  sympathies,  and  there  it  no  doubt  that  all  mattera 
which  can  only  minittor  to  thit  purpose  ought  to  be  rigidly  excluded:  Bt^ufn 
w.  Smith,  83  111.  291.  But  when  the  defense  is,  that  the  prosecntof  acted  in 
good  faith,  and  as  a  pruHent  and  reasonable  man  would  act  in  the  same  cir* 
eumstances,  it  it  evident  that  his  defense  canoot  bffi  fully  ^"^  f*i»'iy  «»»a^^ 
unless  he  is  permitted  to  disclose  to  the  jury  all  the  facto  and  circumstoncos 
hifluencing  hti  action,  and  which  were  such  as  a  prudent  and  law-abiding 
^oan  might  reasonably  and  lawfully  act  upon:  CoUim  r,  Hayte,  6d  ill.  337; 
99  Am.  Deo.  521;  CoUim»  r.  Fiaher,  50  IlL  359. 

A  Mere  Stuptckm  or  Belie/  that  the  accused  had  committed  the  crime  of 
whieh  he  ia  charged,  however  ainoere,  ia  not  evidence  of  probable  oauae.  Nor  ia 
it  material  that  other  peraona  than  the  proeecn  tor  ahared  in  anch  belief.  Henoo 
ho  thoald-Bot  Jib  permitted  to  prove  hia  own  belief  or  the  belifiLof  othera,  or 
that  he  had  been  told  by  othera  that  the  accused  waa  ^jqiity^.M'  ^6fc  tharo 
waa  a  general  auapicion  of  anch  guilt  in  the  cominooity,  except  he  also  ahow 
tbttLffucb  belief  waa  based  upon  such  information  aa  might  generate  it  in  tho 
mind  o|^a  prudent,  reaaonable  qym:  BrtSierti  v.  Srack^  83  He.  5S0;  Hot^ 
juni  T.  Neal,  4'Dana,TH);  Carl  r.  Ayere,  53  N.  Y.  14;  Sume  v.  SiemnM,  12 
Conn.  219;  30  Am.  Dec.  611;  Norvel  v.  Vogel,  39  Minn.  107;  Farnham  r. 
Feeley,  66  N.  Y.  451.  tiome  of  the  oonrto  have^  however,  and  perhape  oo^ 
raotly,  admitted  evidence  that  it  waa  commonly  reported  in  the  neighborhood 
in  which  the  partiea  lived  that  tho  plaintiff  had  oommitttd  the  oriaio  fcr 
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«uiMw  bat  M  leading  ionm  to  mij  «|htf  vuiinatoty  iMli  or  iafonnatiofti 
ftttoi  T.  OttflUem  68  lie.  «9;  Barom  r.  Miuoi^  SI  VI  90L 

TAe  Pnmcmtor  m  fnol  Btqukni  to  Act  upom  kh  Permmai  Kmmrit^gi,  —  **A^ 
tael  knowkdge  that  the  crime  wm  eommitted  ie  net  neoeMMy*  mm  k  ii  e^ 
eential  thai  the  proeecntoc  ahall  know  the  ket*  end  ebrounetaaoM  spoi 
which  be  predieatee  hie  belieL  He  imj  eai  mpoa  ereditebU  ialei  ■wtien  or  de^ 
eeptiTe  eppeereoeee  of  goil^  if  he  eote  ia  good  leith  *t  Brmm  ▼•  WiUmiffkt^t 
«OoLl;  ^(KfierT.  rerfio%8«p.Ct.Md..Mareh»189&«  Whik  the  proeMmtar 
■ey  eet  upon  informetioa  reoelTed  Uook  ethei%  ii  woeld  wem  to  be  hie 
duty  not  to  eet  upon  mere  generel  ehergae  el  the  eeiniwinn  of  the  efine 
withoat  doing  eny  thing  to  yerify  theic  tmth  when  he  eenkl  eeailj  do  atv  end 
eipeoiellj  when  the  penon  eooveed  heece  »  good  repmtelbnt  BankMi  ▼• 
SamiUMrd^  36  Ln.  Ann.  103.  Whet  wee  nad  oi  toid  to  the  def eAdant  eMMt 
genereUj  be  admitted  in  evideooe^nff  iot  ^«  porpbee  ot  eetaUliihiog  thM 
wnas  weeTtiolS  was  true,  but  of  shoviog  vhenee  eame  the  information  en 
whSK  liea<stfid;>aad  if  the  eoaree  wee  apper<n1^£j»liabteb,  end  of  a  eheracter 
to  indnce  a  pmdent,  ceotioae  man  to  beUeve  that  the  plaanW  had  Been  gp3tj 
of  the  <^en«e  for  which  he  waa  aReited«''end  the  defendant  did.  eo*  believe, 
iben  nch  lolorination  makes  oot  the  defenm  of  ptobeble  -oense;  Lamb  v. 
BaOtaUtf  4f  CaL  609.  If  the  person  from  whoa  the  information  ie  derived  is 
kaowirtO  be  of  bad  reputation,  aa  where  he  ie  a  discharged  eonTicV  the  proee- 
entor  ie  not  jastified  in  acting  upon  snch  infotmatiQn  without  taking  any  stepe 
te  Terify  it:  ^IfMferson  t.  Frimi^  71  IlL  476;  Ckofomm,  ▼.  X>eit%  56  Mich.  31 1 
end  where  the  information  waa  in  the  form  «f  a  oonfeenony  it  may  he  ehowo, 
to  break  its  foroe  aa  CYidenoe  ol  probaUe  cause,  that  it  was,  in  effect,  ex- 
torted by  the  accueed  from  the  person  making  it:  HarphamT.  Wkiiney,  77  lU. 
S2;  Donejf  ▼•  Cktpp^  82  Kcb.  664^  Where  the  information  was  received  from  a 
person  of  bed  reputation*  of  which  the  prosecutor  and  hie  counsel  were  not  in- 
formed, the  court  refused  to  decide,  ee  a  matter  of  law,  that  they  were  geil^ 
ef  ench  want  of  dlllgeaoe  ae  to  deprive  them  of  the  defense  of  probaUe  cause, 
from  the  fact  that  they  did  not  take  any  measures  to  ascertain  the  reputation 
of  their  informant,  as  they  might  readily  have  donei  Jordan  ▼.  Aia^Huna  e«. 
iZ.  iS.  Col,  81  Ala.  220.  ''  However  suspicious  thsr  appearancee  may  be  from 
eiisting  circumstances,  if  the  prosecutor  has  knowledge  of  facts  which  will 
tend  to  explain  the  suspicious  appearanoes  and  exonerate  the  aocueed  from 
the  erimiual  charge,  he  cannot  justify  a  pcoeeontion  by  putting  forth  the 
prima/ack  circnmstanocss  and  excluding  thoee  within  hia  knowledge  which 
tend  to  prove  innooenoe  ":  Fagnan  ?.  Kw)x^  66  K.  Y.  626.  The  facte  and 
circumstances  upon  which  the  defense  relies  aa  evidence  of  probable  canee 
must  tend  to  show  the  commission  of  the  crime  charged.  It  ie  not  sufficieni 
that  they  existed  and  tended  to  prove,  of  proved,  a  wrongful  or  criminal  aet^ 
if  it  was  not  the  act  charged*  Hence  probable  cause  for  a  prosecution  for 
leroeny  ie  not  shown  by  evidence  that  the  facta  upon  which  the  defendant 
proceeded  tend  to  prove  that  the  property  had  been  converted:  Turmer  ▼• 
ifBrkn^  6  Neb.  642;  Falvey  t.  Faaun^  143  Maaa.  284;  SUmm  v.  SUmtia^  13 
Coon.  219;  30  Am.  Dea  661;  Bobsin  v.  KingAury,  138  Masa  638;  nor  for 
perjury,  by  ahowing  that  the  accused  swore  falsely  in  a  matter  not  material 
to  the  iesue  on  trial:  PUuh  ▼.  RrauMdorff,  40  Wis.  107.  When»  by  mistake^ 
a  eharge  ia  made  of  one  crime  or  against  a  certain  pereon,  when  the  prosecn- 
tor  intended  to  charge  another  crime  or  another  person,  it  ie  said  that  proof  el 
tte  crime  intended  to  be  charged  may  be  received  in  mitigation  of  damageat 
Bpky  T.  McBarrom,  126  Mass.  272;  O'Brim  ▼.  Franar,  47  H.  J,  U  |4d;  64  Aia 
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lUp.  170.  The  defenduit  it  alwayi  allowed  to  pfove  that  h«  iioted  «poa 
tho  advice  of  oomiael  taken  in  good  faith  and  npon  fall  disclocnre  of  faetas 
Wrighi  ▼.  Hafma,  98  lad.  217;  Levy  ▼.  Brafmam,  S9  Cal.  486;  WUlkam  t.  Fm- 
Meter,  8  Mo.  839;  41  Am.  Dea  644;  Worhnan  ▼.  SheUy,  79  Ind.  442;  and  niny 
•how  what  opinion  the  Utter  gave  him:  Collint  v.  Hnyte,  60  UL  837;  99  Am. 
Dea  621.  And  if  the  defendant  eonght  to  obtain  the  advioe  of  hii  eonnael 
before  oommenoing  the  proeeontion,  but  waa  unable  to  do  eo  because  he  odnld 
not  find  him,  it  may  be  shown,  to  rebut  the  inference  of  malice,  and  in  miti- 
gation «rf  damages,  that  before  the  arreet  was  effected,  the  attornej  was  found 
and  consulted,  and  his  advice  followed:  BapkiM  ▼.  MeOiliicuddp,  89  Me.  27S. 
For  the  purpose  of  aroiding  the  effect  of  the  adrioe  given  by  the  attorney,  it 
may  be  shown,  either  npon  oross*ezamination  of  defendant's  witneasos,  or  by 
witnesses  for  the  plaintiff  in  rebuttal,  what  faota  were  stated  to  the  at- 
torney, or  that  some  of  the  material  facts  were  omitted  from  the  state- 
ment: Cooper  V.  UUerbaeh,  87  Md.  282;  or  from  snob  omission,  or  from  other 
(acts  and  dronmstances,  that  the  advice  of  the  attorney  was  sought  merely 
as  a  cover  to  protect  defendant,  and  not  in  good  faith  with  a  view  to  being 
guided  aad  controlled  by  it:  MeOariky  v.  KUeken,  69  Ind.  60a 

DAMAGia  —  The  amount  of  damages  to  bo  awarded  the  injured  party  in, 
in  an  action  for  malicious  prosecution,  left  to  the  discretion  of  the  jury,  to  bo 
determined  by  them  from  all  the  evidence  submitted  for  their  coosideratioii. 
ttia^npt  j^roper  to  permit  witnesses  toj^tifxtp  the  Mmnnntftf  gp<»||  Hamayyn^. 
Luf»/ord  V.  Deitrtch,  86  Ala.  250;  11  Am.  St.  Rep.  37r  It  is  their  province 
to  disclose  the  lacta  and  circumstances  from  which  the  conclusion  of  the  jury 
is  to  be  drawn,  and  when  drawn,  it  will  not  be  reviewed  by  the  court  except 
in  extreme  cases:  Chapman  v.  Dodd^  10  Minn.  360;  Rota  v.  /anei,  35  III.  487; 
86  Am.  Dec.  373;  in  which  the  amount  of  the  recovery  is  so  di:$pro]iort  o  iite 
to  the  injury  suffered  as  to  Indicate  that  the  jury  must  have  been  actuated  by 
passion,  prejudice,  or  some  other  inadmissible  motive:  Loewenihal  v.  Streng, 
90  IlL  74;  Walker  v.  Martin,  62  IlL  :U7.  It  is  important,  however,  to  con- 
sider what  elements  of  damage  may  properly  influence  the  jury  in  reaching 
a  verdict,  for  without  determining  what  these  elements  are,  it  is  impossible 
to  decide  what  evidence  should  be  admitted  or  excluded,  or  what  injuries 
are  necessarily  redressed  by  a  verdict  and  judgment  in  favor  of  the  plaintiff 
so  as  to  preclude  any  further  recovery  by  him.  Speaking  of  an  action  for 
malicioni  prosecution,  the  supreme  court  of  Michigan  said:  "We  may  ob- 
serve, in  general  terms,  that  the  elements  of  damage  were  the  expenses  of 
the  plaintiff,  if  any,  in  and  about  the  prosecution  complained  of  to  protect 
himself;  his  loss  of  time;  his  deprivation  of  liberty,  and  the  loss  of  his  soci- 
ety to  his  family;  the  mjury  to  his  fame;  personal  mortification,  and  the 
smart  and  injury  of  the  malicious  arts  and  acts  of  oppression  of  the  partlee  **: 
HamUion  v.  Smith,  39  Mich.  222.  In  an  early  case,  it  was  said  that  for  a  ma* 
lioious  prosecution  the  plaintiff  may  recover  for  damages,  —  1.  To  hii  fame; 
S.  To  hii  person;  and  8.  To  his  property.  The  damages  to  his  fame  ars 
of  the  same  character,  and  may  include  the  same  elements  as  if  the  action 
were  for  slander  or  libel.  The  damages  to  his  person  include  loss  of  his 
liberty,  and  the  danger  to  which  he  is  subjected  of  loss  of  life  or  liberty 
through  the  prosecution.  The  damages  to  his  property  embrace  his  looses  in 
defending  himself  against  the  charge  for  which  he  is  prosecuted:  Savile  v. 
Boberte,  1  Ld.  Raym.  874;  Lavender  v.  hudgens,  32  Ark.  763.  There  is  no 
doubt  that  he  may  reoover  for  each  of  these  three  elements  of  damage,  but 
probably  there  are  oonceded  element*  of  damage  which  it  would  be  difiicult 
to  inolude  in  either  of  these  classiflcations. 
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BeptOmUomt  Iktmage  to,  — llutt  Um  plaintiff  may  nflorer,  Id  aa  aetloa  for 
malieioiia  proaacation»  for  injuriea  Naalting  to  hh  repotatioii  from  the  mak> 
ing  of  tlM  obarga  against  him  la  bejond  oootroTonj;  and  therefora  ha  oan- 
■ot  anatain  a  aaboaqnant  aotioa  of  alandar  ar  libal  for  prafarring  tha  oharga 
againat  kiaa,  though  if  tha  diarga  waa  ropaated  at  other  timea»  a  separata 
aetioii  mrnf  bo  aoataiaed  for  the  damagea  reanlting  from  thia  repetitioni 
Skeidom  ▼.  OarpaUer,  4  N.  T.  S78}  66  Am.  Deo.  801;  BoetweU  t.  Mrvwn,  U 
H.  T.  207. 

MemkU  Stfftrmg,  -*  We  do  not  know  that  mental  aoffering  oan  properly  be 
legardad  mm  an  injury  either  to  rapntation,  peraon,  or  property,  bnt  the  an- 
thoritioa  agree  that  the  indignity  of  being  charged  with  the  commission  of 
ariBM,  and  the  mental  suffering  occasioned  to  the  accnsed  theroby,  aro  proper 
mattora  to  be  oonsidered  by  the  jory,  and  compensated  by  their  Terdiett 
PmkkmrU  ▼.  Mw4eOer,  67  Iowa,  474;  Lmuifmi  w.  DeUrieK  86  Ala.  tSO;  II 
Am.  St  Rep.  87;  McWUBamM  w.  Hoban,  42  M d.  66. 

T%B  imprimmmeiU  ^  the  PlahUif  being  a  natural  conaequence  of  his  proa* 
aentioaiy  ho  may  reoorer  such  damages  aa  naturally  ariae  therefrom.  They 
noceaaarily  indnde  eompensation  for  wounded  pride  and  the  consequent  men- 
tal saffiaring*  injury  to  hia  health,  iaduding  insanity  and  mental  aberrationt 
Pkak  T.  Brmmidmf,  40  Wia,  107;  and  losa  of  time:  JJamilUm  r.  SmUk,  89 
Mich.  S22.  The  mode  in  which  plaintiff  waa  treated  may  also  be  shown,  aa 
that  he  aufferod  from  cold,  or  the  want  of  proper  food  and  bedding,  or  waa 
kept  aeparate  from  hie  wife:  Spear  r.  Bike,  67  Wia.  350;  Abrahame  ▼.  Cooper, 
SI  Pa.  St.  232.  On  the  other  hand,  it  has  been  held  that  the  prosecutor  is 
not  anawerable  for  the  mode  in  which  the  oflBcers  of  a  prison  discharged  their 
dntiea;  and  thereforo  that  indignities  and  neglects  of  theirs  ought  not  to  be 
permitted  to  enhance  the  damagea  recoTcrable  by  the  aufferer:  Ztbleg  t.  8Uh 
f«y,  117  F^  81  47a 

AUmrmtit^  FteM>  — Ezpensea  incurred  in  defending  himself  against  the  proa- 
acntioo,  which  he  claims  to  have  been  malicious,  may  be  rocovered  by  the 
plainti^  including  a  reasonable  fee  for  his  counsel  insuch  criminal  prosecu- 
tion, whether  it  has  been  actually  paid  or  not:  Marshall  v.  Beiner,  17  Ala. 
832;  Zeiglar  r.  Powell,  64  Ind.  173;  Oregory  t.  Chambers,  78  Ma  294;  JCrttg 
T.  Ward,  77  IlL  603;  Walker  r.  PUtman,  108  Ind.  341;  Landa  t.  Obert,  46 
Tax.  689. 

77^  CcmdUUm  qfthe  Plainlif'e  FatnUy  or  the  effect  of  hia  prosecution  upon 
any  momlwr  of  it  seems  not  to  constitute  an  element  of  damage  proper  for 
the  consideration  of  the  jury.  Hence  he  should  not  be  permitted,  for  the 
pnrpoeo  of  enhancing  hia  damages,  to  prove  that  his  wife  waa  dead  and  ha 
had  four  children  to  support  and  care  for:  Reisan  ▼.  MoU,  42  Minn.  49;  18 
Am.  St.  Rep.  489;  nor  that  he  had  a  wife  living,  and  that  her  health  had  been 
injured  and  her  mind  unbalanced  by  his  proBecution:  Hanvpton  v.  Jones,  68 
Iowa.  317. 

Mioeniplarjf  Damagee.  —In  actions  for  malicious  prosecution,  as  in  other 
aetiooa  for  tort^  there  ia  a  difference  of  opinion  as  to  whether  damages  may  be 
allowed  by  way  of  puniahment  or  example,  the  one  side  insisting  "  that  com* 
pensation  to  the  plaintiff  ia  the  purpose  in  view;  and  when  that  is  accorded, 
.anything  beyond,  by  whatever  name  called,  is  unauthorized;  that  it  is  not 
the  province  of  the  jury,  after  full  damagea  have  been  found  for  plaintiff,  so 
that  ho  ia  fully  oompenaated  for  the  wrong  committed  by  the  defendant,  to 
malet  the  defendant  in  an  additional  sum,  to  be  handed  over  to  the  plaintiff 
so  a  punishment  for  the  wrong  he  haa  done  to  the  plaintiff":  Wilson  v. 
Boweu,  64  Mich.  133;  and  the  other  contending  that,  except  aa  to  expenses 
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faoittffad  Mid  oik^K  aUmmiIi  •<  4Mnaf»  MooepkiU*  •!  pccciM  ftoof,  **  no 
— >Miw  of  doHMfts  mm  bo  prcMiibod  escvpt  tlio  «nli|^too«d  oohoomooo  of 
iBBpoviua  iuron^s  Cottmm  ▼.  AUm,  79  Cbk  M?;  II  Am  8*^  iUpi.44lh  ojod 
that  u  the  ootioa  Is  oot  noiotAiBaliU  qoImo  tho  •ondnofc  ol  tho  dvfttutioAC 
luM  h—n.  boik  Budioioiw  and  wiUioafe  probablo  eaMMp  tho  iiurj  oMjr  Bi»i  mulj 
ooiup^aaata  plaintiff  lav  hia  aetoal  dUuaagai^  boi^  in  aAiitian  tfaareto,  awmrd 
a  furthar  aum  aa  o  punhaMnt  ol  dtfeodant  for  hia  wioogCnl  and  moN- 
eioaa  aott  ifc  N^j^Aami  t.  /To/Kin,  42  Md.  66;  Parkhm-U  r,  MasUtler,  67  lovka, 
474.  To  warrant  tha  giviag  of  axatnpUrj  dliwiigftt,  tha  oourta  geueraU/  to- 
%uiro  that  tha  aTideuoa  ba  anoh  aa  to  jiuUCy  tiia  infaranoa  of  aotaaX  Bfkftiioa^ 
or  tha  **  proaaaiitiQa  to  hava  baan  pnraaad  by  tha  dtlendaat  for  hia  privaila 
anda  and  with  laeklaM  diaragard  af  tha  riglita  al  pkiatiff ":  VimU  ▼.  Cun,  IS 
W.  Va.  1;  Cooper  t.  UU€»^ach,  37  Md.  2S4|  8f9ar  v.  Hiiu,  07  Wk.  860;  or 
*'a  larmad  d«ign  ta  injura  and  opprwa"!  Sandt  ▼.  Mmd,  61  Pa.  St^  IM. 
Hauoa  if  tba  defendant  bacama  reaponaibla  marely  by  approving  aa  «nlaw- 
fal  arraat  affeec  iiC  had  bean  made,  being  without  pranriana  knowlailga  af  i^  and 
fraa  fron  all  actnal  malioa,  ba  cannot  ba  tabjaeted  to  axami^iicy  dajiiagea: 
EoK9hran$  «.  Barker,  116  UU  S81;  6d  An.  Bap.  160;  Cfrumd  ▼.  Kaa  ITUck, 
60  lU.  478.  Tf  ..^  .^1^  dam-gtf  laaultail  from  tha  waliiiioai  praaaoatiiMi, 
thava  aan-ha..juLa.ward  of  •'■'"'ui'^'T  ^^mig**-  If  tha  defendant  haa  dona 
no  actual  ia jury,  there  ia  no  legal  raaaon  far  paniahing  hia&  Sdiipfti  ▼•  Nmr- 
tea,  38  Kan.  667. 

Wealih  i{f  D^entiamL  —Tba  injury  to  tha  iana  ar  npntation  al  tha  ao> 
aoaad  ia  probably  greater  when  hia  aooaaar  is  a  paraoa  of  wealth  than  whan 
ha  ie  of  humble  or  indigent  oireninataiioeay  and  thia  eonaidaration  might  jua- 
tify  tha  adiniaaloa  oi  aridaaae  of  the  dafandant'a  pecuniary  ooudition  in  all 
eaaea;  but  at  all  arent^  where  it  ia  conceded  that  tho  jury  niay  nwanl  azaoa- 
plary  damagea  by  way  of  puniahment,  evidence  of  the  wealth  of  dciandaat 
moat  neoeaaarily  be  received  to  enable  them  to  datarmiae  what  would  oporate 
aa  a  aufficient  puniahment  in  the  caaa  bofore  them;  Cor  a  penalty  adequate  aa 
a  puniahment  of  a  man  ol  email  or  moderate  fc^rtuna  would  hare  no  puniah* 
ing  ar  deterring  effect  upon  a  defendant  of  great  wealth:  Peck  ▼.  Smali^  36 
llian.  465;  Spear  r.  HUee,  67  Wia.  350;  Weaver  t.  Page,  6  CaL  681;  Cek- 
man  r.  AUem^  79  6a.  637;  11  Am.  St.  itepr44»;  Whdjidd  r.  Ifeeibroot,  40 
Miaa.  311;   mtm  r.  Peekham,  42  VVia.  493. 

MUigaUon  qf  Danuiget,  —  With  referenco  to  tha  actual  damagea  aufferad  by 
plain  tifiE^  there  can  generally  ba  no  mitigation;  for  if  ha  ia  aa  titled  to  ceoo-er 
at  all,  ha  ia  entitled  to  coaapenaation  for  whatever  ho  haa  anfferad,  and  tha 
amount  of  hia  recovery  eaanat  be  diminiahed  by  proof  ol  daSandant'a  good 
faith,  or  of  anything  eiae  not  aufficient  to  make  out  a  compLata  delenae:  Fe»- 
ehm  T.  BvtU,  63  Wia.  344;  FTiVaoa  t.  Youn§^  31  Wia.  674.  The  previag^Jbad 
reputatiou  of  the  plaintiff  may  be  proved  in  mitigation,  becanao  the  inja^ 
r^aulting  to  him  from  the  proaecution  Wax  probably  leaa^tEan  if  hia  reputn- 
timi  had  previoualy  been  unquestioned:  FUa^tbhon  v.  J^roira,  43  Me»^~T69; 
Bawn  V.  T&ume,  4  Cuah.  217;  O'BrUn  v.  Framer,  47  N.  J.  U  349;  54  Am. 
£Lep.  170;  Roaenkrant  t.  Barler,  115  Dl.  331;  66  Am.  Rep.  169.  All  evi. 
deaoe  tending  to  diaproTC  malice  ia  alao  admiaaible  in  mitigation  of  exen^ 
plary  damages.  Therefore,  evidence  of  the  excitement  under  which  defendant 
labored  when  he  inatituted  tba  prosecution,  and  all  other  facta  and  circuii^ 
atances  which  may  legitimately  be  conaiderad  in  determining  whatber  and 
to  what  extent  he  ahould  be  puniahed,  are  admiaaible  in  mitigation  of  «i^«*^gm» 
Oatimr  t.  StUkerland,  62  Mich.  697;  J^mfner  t.  FamUaier,  93  IL  Y.  6L6. 
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Atohison*    Topeka,    and    Santa    Fb    Railroad 

cojmpany  v.  longl 

i«  KaMBau,  90L] 

WAfKROovmam  ^^iMJVvonQM  aoainbt  OBs-rKucmoir.  —  Wbera  «  ratlroftd 
e5iiip«ii7»  in  oonvtracHmg  its  road  acront  a  nAtural  wateroonrae,  totally 
dhr«r%i  tbs  vater  tbentn  from  ik«  land  of  an  owmer,  wliera  it  natarally 
flowod  piMrtnihn«>n«iraetian«(ibiJrMd,sna^laAd.Mrnwii«ilMMl 
to  a  mandatory  injuiiotioo  against  tho  company. 

llAmATOKT  LuoNOTioy  WILL  BC  IssuBD  ool/  when  a  ooort  of  law  oannot 
grant  adoqiiate  relief^  or  where  fall  ooinpeuiatian  in  damagea  oannot  be 


Oearge  R.  Pech^  A.  A.  Hurd^  and  Robsrt  Dunlap,  for  the 
plaintiffB  in  error. 

EadeU  and  HarrU^  for  the  defendant  in  error. 

SiMPSOiv,  C.  The  material  facts  in  this  case  are  snT)8tan- 
tially  nndisputed,  and  are,  that  Long  is  the  owner  and  has 
been  in  the  possession  of  the  land  described  in  his  petition  for 
a  long  time  prior  to  the  commencement  of  this  action,  and  to 
the  building  of  the  railroad  by  the  plaintiff  in  error,  and  is 
still  the  owner  and  in  the  possession  and  daily  occupancy 
thereof;  that  into  and  over  the  land  of  LfOng  there  ran  a  nat- 
ural watercourse  which  was  fed  largely,  and  in  excessive  dry 
weather  entirely,  from  and  by  a  spring  on  the  land  of  an  ad- 
joining proprietor.  The  land  is  a  part  of  the  homestead  of 
Ix>ng,  and  the  spring  furnished  a  never-failing  flow  of  water 
through  said  land.  When  the  plaintiff  in  error  constructed 
its  road  through  the  land  of  the  adjoining  proprietor,  this 
spring,  being  located  within  its  right  of  way,  was  filled  up  by 
the  building  of  an  embankment  from  twenty  to  thirty  feet 
high«  and  probably  one  hundred  feet  wide  at  its  base,  and  by 
that  means  the  flow  of  the  water  was  completely  shut  off  and 
diverted  from  the  land  of  Long.  The  railroad  does  not  run 
through  Long*a  land,  but  near  his  line.  The  spring  was  lo- 
cated about  two  hundred  feet  from  his  land.  The  water  of 
the  spring  branch  was  also  diverted  from  its  natural  channel 
by  a  ditch  dug  by  the  railroad  company  to  Four  Mile  Creek, 
so  that  the  water  was  completely  diverted  from  the  land  of 
the  defendant  in  error  at  all  times  and  in  any  event  by  the 
filling  up  of  the  spring  and  the  construction  of  the  ditch.  The 
railroad  was  constructed  about  one  year  before  the  commence- 
ment of  this  action.  The  court  below  granted  Long  a  per- 
petual injunction  against  the  plaintiffs  in  error  from  stopping 


IGG  Atchibom  ira  B.  B.  Co.  v.  Lonq.        [Kansasy 

and  diverting  the  flow  of  the  water  through  the  spring  branch, 
and  from  the  spring  thereon,  from  his  land.  The  railroad 
companies  bring  the  case  here  for  review,  and  insist  that  the 
damages,  both  present  and  future,  resulting  from  diverting 
the  flow  of  the  water,  can  be  easily  measured  and  assessed  in 
one  action;  that  the  benefit  to  Long  is  small,  and  the  incon- 
venience to  the  railroad  companies  great;  that  the  courts  will 
not  issue  a  mandatory  injunction  tinless  a  very  great  necessity 
exists,  and  for  other  reasons. 

A  mandatory  injunction  is  rarely  granted.    The  case  mast 
be  an  extreme  one,  to  authorise  its  issue.    It  is  universally 
restricted  to  oases  where  a  court  of  law  cannot  grant  adequate 
relief,  or  where  full  compensation  cannot  be  made  in  damages. 
Is  this  such  a  case?    It  must  be  conceded  that  the  defendant 
in  error  has  the  undoubted  legal  right  to  the  use  and  enjoy- 
ment of  the  flow  of  the  water  in  a  natural  watercourse  that 
runs  through  his  land.    This  right  is  an  immemorial  one,  and 
is  protected  by  all  courts.    It  may  be  conceded,  also,  that  the 
railroad  company  had  the  right  to  construct  its  track  along 
or  over  this  watercourse,  but  in  such  construction  it  must  ob- 
serve the  right  of  limded  proprietors  to  the  natural  flow  of 
the  water.    In  this  state  there  is  a  special  statutory  provision 
requiring  a  railroad   company  *' which   constructs  its  track 
along  or  across  a  watercourse,  to  restore  the  watercourse  to  its 
former  state,  or  to  such  a  state  as  not  necessarily  to  impair  its 
usefulness":   Gen.   Stats.   1889,  par.  1207,  sec.  47,  subd.  4. 
Lfong  has  the  legal  right  to  the  uninterrupted  flow  of  the 
water.    The  railroad  company  has  the  legal  right  to  construct 
its  road  across  the  watercourse  on  the  condition  that  it  does 
not  impair  the  usefulness  of  the  stream  to  Long.     It  is  evident 
that  the  railroad  company  has  deprived  Long  of  his  legal 
right,  and  at  the  same  time  violated  the  statutes  of  the  state. 
Can  the  damages  sustained  by  Long  be  estimated  in  dollars 
and  cents,  and  he  be  awarded  a  sum  sufficient  to  remunerate 
him   for  the  past  and  compensate  him  for  the  future?    It 
would  be  a  perplexing  question,  and  with  the  varying  condi- 
tions surrounding  it,  we  doubt  whether  any  just  method  or 
equitable  admeasurement  of  his  damages  could  be  adopted  so 
as  to  render  exact  justice.    The  railroad  company,  by  a  cul* 
vert,  probably  by  a  pipe,  or  in  some  other  comparatively  inex* 
pensive  manner,  can  permit  the  water  to  flow  from  the  spring 
into  the  natural  channel  of  the  stream.    The  railroad  com- 
pany says  that  Long  has  a  larger  natural  watercourse  running 
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through  the  same  land,  and  henoe  we  ought  not  to  grant  the 
wrik  That  might  affect  the  question  of  the  damages;  but  be- 
cause Long  has  the  right  to  the  use  and  enjoyment  of  the  two 
watercoursesi  it  is  no  reason  why  the  railroad  company  should 
diyert  one  of  them  from  his  land.  We  are  supported  in  the 
conclusion  we  reach  by  the  cases  of  WM  y.  Portland  Mfg.  Co., 
3  Sam.  189;  Coming  v.  Troy  etc.  Factory,  40  N.  Y.  191;  Kerr 
on  Injunctions,  330;  High  on  Injunctions,  478. 

We  recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

The  Ck>UBT.    It  la  so  ordered. 

IsjUBonov— Diraasiov  or  WAnKOOUBSi.  —  An  ininnetUm  will  kn^  lo 
•top  the  direnioQ  or  nnreMonabU  obttrooiioD  of  a  waterooone:  Ulbrigki  r. 
BuJinUa  Water  Co.,  S6  Ala.  6S7;  11  Am.  St.  Rep.  72,  and  note;  Heilbrom  r. 
Fo*cUr  ete.  Comal  Co.,  75  ObL  425;  7  Am.  St.  Bep.  183,  and  note;  FemaU 
T.  Knox  Wooim  Co.,  82  Me^  48;  WaXker  t.  Bmenon,  89  OaL  4S6;  LaM  Okmm 
tic  DUch  Co.  ▼.  Neilbron,  86  Cal.  L 

isjvscnojK  —  Wbbh  wnji  Issirs.  —  A  mandatory  injnnotion  will  inne 
only  when  the  remedy  at  law  caonot  be  applied,  and  it  ii  the  only  appro- 
yfTi^te  remedy:  Penaaeola  etc  R.  R.  Co.'w  SpraU,  12  Fla.  26;  91  Am.  Dea 
747.  and  note;  Broami  ▼.  /fq^»  5  Paige^  236;  28  Am.  Deo.  426i.  A  man- 
datory  mjonotion  will  only  be  ordered  in  a  oeae  of  neoemity  to  prevent 
extreme  or  very  eeriont  damage:  BaUqf  T.  SchniiuuM,  46  N.  J.  Eq.  178;  Del- 
ausire  etc  R.  R.Co.  ▼.  Central  Stoch-yard  etc  Co.,  43  N.  J.  Eq.  606;  and  will 
oot  iaeae  where  there  it  a  remedy  at  law:  Oardner  t.  Stroever,  81  OaL  148; 
A  ndrew4  T.  MeLeod,  66  Miet.  348.  For  a  f nil  difcoeeion  aa  to  when  man- 
dmcory  in  junctions  will  or  will  not  beietned,  eee  extended  note  to  Murdodfg 
CUac,  20  Am.  ]>ee.  889-402, 
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(46  KAiieAe,  71A] 

Obattbl  Moktoaob  —  PKBUnmoii  AS  TO  AaBBNT  or  OasDrroB.  —  Where 
a  chattel  mortgage  it  ezeoated  in  good  faith  in  farm  of  a  htmaJULt  credi- 
tor, his  asMQt  thereto  will  be  presnmed  from  the  time  of  ite  registration, 
although  it  was  ezeonted  and  recorded  without  his  knowledge^ 

rEAODi7i.nT  OoNYKTAXcn  —  Ohatfbl  Mobtqaob  Pbbpbbbiiio  Obbditob. 
—  A  chattel  mortgage,  executed  in  good  faith  in  favor  of  aftma/da  ored* 
itor,  is  not  necessarily  fraudulent  and  void  as  to  the  other  creditors  of 
the  insolvent  mortgagor,  althoagh  it  exhausts  his  property,  and  its  effect 
is  to  hinder  and  delay  them,  or  to  absolutely  prevent  them  from  enfor* 
eing  any  part  of  their  daims. 

Action  to  foreclose  a  ohattel  mortgage.'  The  firm  of  Loye- 
joy  and  Glasscock,  being  indebted  to  the  plaintiff  bank  in  the 
sum  of  ten  thousand  dollars  and  accrued  interest,  executed  a 
chattel  mortgage  to  C.  J.  Lovejoy  to  secure  such  indebtedness. 
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The  inortgAgo  iras  duly  filed  and  recorded  September  1, 1886. 
^Several  days  thereafter,  attachments  were  levied  open  the  gooda 
therein  described  in  snits  againtrt  Lovely  and  Qlasvoock,  in 
faTor  of  tha  defendant  Ridsnonr,  Baker,  A  Co.,  die  First  N«r 
tional  Bank  «f  Illinois,  and  Knh,  Kathan,  and  Flftber,  and  jadg^ 
inent  obtained  in  each  case  against  Lovejoy  and  Glasscock. 
The  trial  court  in  the  present  case  made  tJbe  following  fimKnga 
of  fact  and  conclnsions  of  law,  and  rendered  a  personal  judg* 
ment  in  favnrof  plaintiff,  against  0.  i.  LoYejoy,  H.  C  LoT€^y, 
and  A.  C.  Glasscock,  but  decided  that  the  plaintiff's  chatM 
mortgage  was  void  as  against  the  defandants  and  the  other 
attaching  creditors  who  were  loade  parties  defendant  to  this 
writ.  C  J»  LoTe]<iy)  th«  noiaiaal  mortgage  in  the  chattel 
mortgage  was  a  member  of  the  firm  of  Lovejoy  and  Glasscock, 
and  one  of  the  principals  in  the  notes  described  in  the  mort- 
gage in  fayor  of  the  plaintifi^  and  the  payment  of  which  the 
mortgage  was  given  to  secure. 

•*  nWDlNGS  OF  FACT, 

**  1*  The  firm  of  Lovejoy  and  Glasscock  executed  the  mort- 
gage described  in  the  plaintiff^  petition,  and  delivered  the 
same  to  G.  J.  Lovejoy. 

^  2.  At  the  time  of  the  execution  of  said  mortgage,  the  firm 
of  Lovejoy  and  Glasscock  was  justly  indebted  to  plaintiff  to 
the  amount  of  the  note  described  in  the  petition,  which  is  the 
indebtedness  to  the  First  National  Bank  of  Bmporia,  in  said 
mortgage  described,  and  was  also  justly  indebted  to  the  Na- 
tional Bank  of  the  State  of  Illinois,  which  is  also  described  in 
said  mortgage,  neither  of  which  debts  has  been  paid. 

*'  3.  At  the  time  of  the  execution  of  said  mortgage,  the  said 
C.  J.  Lovejoy  was  a  member  of  the  firm  of  Lovejoy  and  Glass- 
cock, and  liable  for  all  the  debts  of  said  firm.  At  and  prior 
to  the  time  of  the  levy  of  the  several  attachments  mentioned 
in  this  case,  the  said  C.  J.  Lovejoy  was  in  the  actual  and  ex- 
clusive possession  of  the  property  involved  in  this  action* 
clairaing  the  same  under  said  mortgage. 

^4.  The  eaid  mortgage  was  given  to  hinder,  delay,  and 
defraud  the  creditors  of  the  firm  of  Lovejoy  and  Glasscock, 
which  said  intent  was  known  to  and  participated  in  by  the  de- 
fendants C.  J.  Lovejoy,  H.  G.  Lovejoy,  and  A.  C.  Glasscock. 

^'  5.  The  plaintiff  had  no  knowledge  or  notice  of  such  intenti 
and  did  not  participate  therein. 

""  6.  The  value  of  the  mortgaged  property  was  not  in  excess 
of  the  debts  described  in  said  mortgage. 
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*  7.  At  the  tinre  of  the  execution  of  the  notes  to  the  First 
Kational  Bank  of  Emporia,  and  the  National  Bank  of  the 
State  of  niinois,  mentioned  in  the  chattel  mortgage  set  out  in 
the  ]>eti13oii,  tbe  defendant  C.  J.  D[>vejo7  was  a  member  of  the 
firm  of  LoTigoy  and  Glaeecock^  and  he  was  one  of  the  prinei* 
pais  of  Bald  Botes,  and  Bot  simply  a  surety  thereiB, 

**  8.  At  the  thne  of  the  commencement  of  the  action,  the 
defendaBlls  Ridenoar,  Baker,  A  Co.,  the  National  Bank  of  tlie 
State  of  Illinois,  Euh,  Nathan,  and  Fisher,  the  Aleott  Packing 
Company,  the  Gauss-Shelton  Hat  Company,  and  Charles  Nel- 
son each  had  a  Talid  attachment  lien  upon  tiie  property,  or 
some  portion  of  it,  which  was  inohided  in  thechatt^  mortgage 
set  out  in  the  plaintiff's  petition,  and  which  was  taken  posses 
sion  of  by  the  receiyer  herein.'' 

^conclusions  of  law. 

^  Ab  conclusions  of  law  based  upon  the  foregoing  findings 
of  fact,  the  oourt  finds  that  the  chattel  mortgage  set  out  in 
plaintiff's  petition  is  Toid;  and  that  plaintiff  has  no  right  to 
or  lien  upon  any  of  the  funds  in  the  hands  of  the  receiver 
herein,  and  that  the  defendants  Ridenour,  Baker,  A  Co.,  the 
National  Bank  of  the  State  of  Illinois,  Kuh,  Nathan,  and  Fisher, 
the  Aloott  Packing  Company,  the  Gauss-Shelton  Hat  Com* 
pany,  and  Charles  Nelson  are  entitled  to  said  funds  in  the 
liands  of  the  receiver,  in  accordance  with  their  several  attach- 
ments." 

In  the  first  o|nnion  filed  in  this  case,  the  court  decided,  r^ 
Torsing  the  judgment  of  the  court  below,  that  the  chattel 
mortgage  in  suit  must  be  considered  as  a  security  given  by  the 
firm  of  Lovejoy  and  Glasscock  to  the  plaintiff  bank,  and  that 
although  it  was  executed  by  the  mortgagors  and  nominal 
mortgagee  for  the  purpose  of  hindering  and  delaying  their 
creditors,  still,  as  the  plaintiff  bank  did  not  know  of  nor  par- 
ticipate in  the  fraud,  the  mortgage  was  not  void  in  the  hands 
of  the  bank  in  fiavor  of  the  subsequent  attaching  creditors  of 
the  mortgagors.  Judgment  was  theref<M«  rendered  in  favor 
of  the  plaintiff  bank  for  the  foreclosure  of  its  chattel  mort- 
gage, and  the  application  of  the  proceeds  thereof  to  the  pay^ 
ment  of  its  debL 

8lu88  and  Stanley^  for  the  plaintiff  in  error. 

KdUgg  and  Sedgwkk^  and  Brook»  and  Coffin^  for  the  defend- 
ants in  error. 
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HoBTONy  C.  J.  It  was  declared  in  the  former  opinion 
handed  down  (46  Kan.  707),  among  other  things,  that  *^  the 
assent  of  the  beneficiary  in  the  deed  may  be  given  any  time 
after  the  deed  is  executed,  and,  in  the  absence  of  proof  to  the 
contrary,  will  always  be  presumed:  Field  t.  Atrotosmithj  3 
Humph.  442;  39  Am.  Dec.  185.  '  It  will  be  presumed,  on  the 
part  of  the  beneficiaries  under  a  deed  of  trust,  in  the  absence 
of  proof  to  the  contrary,  that  each  accepts  the  provisions 
made  for  his  benefit,  and  such  acceptance  may  be  given  at 
any  time  after  the  conveyance  is  made,  unless  renounced  or 
waived;  and  such  acceptance  in  fact  will  relate  back  to  the 
day  of  registration:  Furman  v.  Fisher^  4  Gold.  626;  94  Am. 
Dec.  210.' " 

Upon  this  declaration  of  law,  we  held  that  the  chattel  mort- 
gage of  ten  thousand  dollars,  executed  by  Messrs.  Lovejoy  and 
Glasscock,  on  the  30th  of  August,  1886,  to  secure  the  indebted- 
ness due  the  First  National  Bank  of  Emporia,  was  a  prior 
iien  to  the  attachments  on  the  goods  of  the  firm  made  by 
their  creditors  several  days  after  the  filing  of  the  mortgage, 
and  upon  such  conclusion  we  reversed  the  judgment  of  the 
trial  court,  and  directed  judgment  accordingly.  This  decla- 
ration of  law  and  the  reversal  of  the  judgment  of  the  trial 
court  were  vigorously  assailed  at  the  rehearing,  upon  the 
ground  that  the  chattel  mortgage  was  executed  by  the  firm  of 
Lovejoy  and  Glasscock  with  the  intent  to  hinder,  delay,  and 
defraud  their  creditors,  and  therefore  that  it  had  no  force  or 
eflfeot  in  favor  of  the  bank  until  the  bank  actually  assented 
to  or  accepted  the  mortgage;  and  upon  this  it  is  maintained, 
even  if  the  chattel  mortgage  was  valid  between  the  parties, 
that  it  had  no  validity  or  force  aa  to  the  attaching  creditors 
until  after  the  assent  or  acceptance  of  the  bank,  which  it  if 
alleged  was  subsequent  to  the  levy  of  the  attachments. 
Therefore  it  is  urged  that  in  any  event  the  attachment  liens 
were  prior  to  the  chattel  mortgage  lien.  We  concede,  as  stated 
by  Burrill  on  Assignments,  that  the  assent  of  a  creditor  to  a 
Toid  or  fraudulent  assignment  or  chattel  mortgage  must  be 
actually  given,  and  will  not  be  presumed:  Burrill  on  Assign- 
ments, 5th  ed.,  p.  444,  sec.  295.  In  Benning  v.  NeUon^  23  Ala. 
801,  it  is  said  by  Phelan,  J.,  that  ''  if  a  jury  should  find 
ihe  fact  to  be  that  a  deed  was  made  by  the  grantor  with  in* 
tent  'to  hinder,  delay,  and  defraud  creditors,'  the  law  will  not 
presume  the  assent  of  a  beneficiary  to  such  a  deed,  however 
much  it  might  really  be  for  his  benefit,  because  this  would  be 
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to  pat  it  in  the  power  of  the  grantor,  by  the  aid  of  a  legal 
presumption,  to  make  valid  his  own  fraudulent  deed.  Such  a 
deed  can  only  become  valid  by  the  actual  assent  of  the  bene- 
ficiary  in  some  form.  Until  such  actual  assent,  any  creditor 
may  levy  or  attach  and  hold  in  defiance  of  the  deed."  See 
also  Townsend  v.  Harwell^  18  Ala.  301;  Stewart  v.  Spencer^  1 
Curt.  157;  Ashley  v.  Robinson,  29  Ala.  112;  65  Am.  Dec.  887; 
Batdwin  v.  PeeU  22  Tex.  708;  75  Am.  Dec.  806. 

We  do  not  construe  the  findings  of  the  trial  court,  ])Owever, 
when  considered  together,  as  showing  that  the  chattel  mort- 
gage to  the  First  National  Bank  was  given  to  hinder,  delay, 
and  defraud  the  creditors  of  the  firm  of  Lovejoy  and  Glass- 
cock. It  is  true  that  the  trial  court  made  such  a  finding,  or 
rather  made  such  a  general  conclusion  of  law;  but  this  gen- 
eral statement  or  conclusion  is  greatly  modified  by  the  further 
findings  of  the  trial  court,  which  stated  that  the  First  National 
Bank  had  no  knowledge  or  notice  of  any  intent  upon  the  part 
of  the  firm  of  Lovejoy  and  Glasscock  to  hinder,  delay,  and 
defraud  its  creditors,  and  did  not  participate  in  any  such 
fraud  or  intent,  and  that  the  value  of  the  property  embraced 
in  the  chattel  mortgage  was  not  in  excess  of  the  debts  due  to 
the  First  National  Bank  from  the  firm  of  Lovejoy  and  Qlass- 
cocky  as  described  in  the  mortgage.  From  all  the  findings  of 
fact,  we  must  construe  that  the  finding  or  conclusion  of  the 
trial  court,  that  the  chattel  mortgage  ^^  was  given  to  hinder, 
delay*  and  defraud  the  creditors  of  the  firm  of  Lovejoy  and 
Glasscock,"  meant  that  as  the  effect  of  the  mortgage  was  to 
hinder  and  delay  all  the  other  creditors  of  the  firm  excepting 
the  First  National  Bank  of  Emporia,  such  chattel  mortgage 
was  given  to  defraud.  Every  preference  by  an  insolvent  debtor 
to  one  creditor  over  another  tends  to  hinder  and  delay  the 
creditor  not  secured  or  paid,  but  we  have  decided  time  and 
again  that  **  a  debtor,  even  in  failing  circumstances,  may  pre- 
fer creditors  if  the  same  is  done  in  good  faith;  and  this,  not 
only  in  the  form  of  actual  payment  of  money  to  the  particu- 
lar creditors  preferred,  but  also  in  the  form  of  the  sale  or  ap- 
propriation of  the  property,  or  the  giving  of  chattel  mortgages 
to  such  creditors  ":  TooUe  v.  Coldwellt  80  Kan.  125;  Bailey  v. 
KanaoM  Mfg.  Co.^  82  Kan.  78.  It  is  well  settled  that  an  in- 
solvent, as  long  as  he  retains  a  ju»  disponendi  of  his  property, 
may  appropriate  it  to  the  payment  of  his  debts,  and  may  pre- 
fer creditors.  He  may  use  all  his  property  this  way,  or  he 
may  so  use  a  part,  and  make  a  general  assignment  of  the  re- 
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mainder:  Lampton  y.  Arnold^  19  Iowa,  479;  Dodd  v.  HilUy  21 
Kan.  707;  Banded  y.  ShaWy  28  Kan.  419.  See  also  WinJUU 
Nat.  Bank  v.  Croco^  46  Kaii.  620,  and  the  cases  cited. 

It  is  true  that  the  chattel  mortgage  was  made  to  the  na- 
tional banic  while  the  firm  of  Lovejoy  and  Glasscock  was  in- 
solvent, and  that  such  preference  or  chattel  mortgage  operated 
to  hinder  and  delaj  the  other  creditors  in  the  collection  of 
their  claims;  and  we  may  further  say  from  the  findings  that 
it  was  the  intention  of  the  firm  of  Lovejoy  and  Glasscock  to 
prefer  and  pay  the  claim  of  the  First  National  Bank  in  prefer- 
ence to  the  claims  of  ttie  other  creditors,  even  if  such  paymeiit 
exhausted  all  of  their  property;  but  all  of  these  things,  under 
the  frequent  prior  decisions  of  this  court,  do  not  affect  the 
validity  of  the  chattel  mortgage,  as  it  was  executed  in  good 
faith  to  pay  a  bona  fide  debt,  and  the  value  of  the  property 
mortgaged  was  not  in  excess  of  the  debt  described  therein  and 
actually  due  from  the  firm  of  Lovejoy  and  Glasscock  to  the 
bank.    Under  these  circumstances,  as  there  was  no  fraud  in 
fact  within  the  prior  rulings  of  this  court,  we  repeat  what  we 
said  before,  that  the  assent  of  the  First  National  Bank  of  Em- 
poria to  the  chattel  mortgage,  although  given  after  it  was 
executed  and  even  after  the  levy  of  the  attachments,  must  be 
presumed,  and  such  assent  or  acceptance  in  fact  will  relate 
back  to  the  day  of  the  filing  of  the  mortgage.    This  is  the  law 
where  the  chattel  mortgage  is  not  fraudulent  or  void.     But 
opposing  counsel  say  that  any  deed,  any  chattel  mortgage,  or 
any  assignment  may  be  fraudulent,  although  made  in  consid- 
eration of  an  honest  debt,  and  a  large  number  of  authorities 
are  cited  supporting  this  view.    We  concur  in  what  is  said 
in  the  authorities  upon  this  matter,  but  hold  that  the  findings 
of  fact  do  not  show  that  the  chattel  mortgage  or  transfer  is 
fraudulent     In  the  cases  where  the  transfers  were  fi^udulent, 
but  the  considerations  on  honest  debts,  it  appeared  that  the 
deeds  or  conveyances  were  made  for  the  ease  and  favor  of  the 
debtor,  or  for  some  other  purpose  to  aid  and  assist  the  debtor, 
rather  than  to  protect  and  prefer  the  honest  creditor.     Thus 
it  is  said,  in  Devries  v.  Phillips,  63  N.  C.  53:  ''  It  is  well  settled 
that  a  conveyance  to  secure  a  bona  fide  debt,  or  for  a  valuable 
consideration,  will  be  fraudulent  if  made  for  the  ease  and 
favor  of  the  debtor." 

In  Shelley  v.  Boothe,  73  Mo.  74,  89  Am.  Rep.  481,  it  was 
ruled  **  that  if  it  appeared  from  the  circumstances  attending 
the  transaction  that  the  preferred  creditor  was  not  acting  from 
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«D  honeBt  purpose  to  seonre  the  payment  of  hia  owd  debt,  but 
from  a  de«re  to  aid  the  debtor  in  defeatiog  other  creditore,  or 
in  covering  up  hia  piopertj^  or  in  giiring  him  a  eecret  interest 
therein^  or  in  locking  it  up  for  the  debtor's  own  use  and  bene- 
fit^ he  will  not  be  protected,  and  the  sale  would  be  fraudulent 
as  to  other  creditors,  because  in  such  eases  the  fraud  of  the 
debtor  becomes  the  fraud  of  the  preferred  creditor  because  of 
his  pariicipancj  therein." 

In  Smith  y.  Schtsed,  9  Fed.  Rep.  488,  it  was  decided  ''  that 
if  the  purpose  of  the  preferred  creditor  is,  not  to  secure  his 
debt,  but  to  help  the  debtor  ooTer  up  hia  property,  he  cannot 
shield  himself  by  showing  that  his  debt  waa  bona  jSd«.'' 

In  Drury  y.  CrosSj  7  Wall.  299,  the  preferred  creditors  un« 
lawfully  combined  together  to  raise  the  decree  to  an  extent 
which  prevented  all  fair  competition  at  the  sale  of  the  prop- 
erty, and  therefore,  in  that  ease,  they  were  not  protected. 
•Jame$  ▼.  Railroad  Oo.^  6  Wall.  752,  was  a  similar  case  of  ac* 
tual  fraud  by  certain  parties  to  prevent  fair  competition  at  a 
sale. 

In  the  caee  of  Cox  v.  Miller^  64  Tex.  16,  there  is  a  diaeus- 
sion  of  whether  the  facts  in  that  case  show  that  the  mortgage 
was  given  to  secure  a  bona  fide  debt,  or  whether  it  was  simply 
a  colorable  pretense  resorted  to  for  the  purpose  of  covering  up 
the  property.  The  facts  were  set  forth,  among  which  ware, 
that  the  property  conveyed  was  greatly  in  excess  of  the  pre- 
tended debt,  and  that  the  security  was  only  a  part  considera- 
tion for  the  conveyance,  and  that  the  motive  of  the  conveyance 
waa  to  transfer  to  the  grantee  a  large  amount  of  property 
under  the  false  claim  that  it  really  belonged  to  her,  and  for 
the  purpose  of  putting  it  beyond  the  reach  of  creditors. 

In  TTiompson  v.  Furr^  57  Miss.  478,  it  appeared  that  there 
was  a  secret  agreement  between  the  debtor  and  creditor,  se- 
cured by  a  mortgage,  that  a  one-half  interest  in  the  property 
conveyed  was  to  be  held  by  a  secret  trust  for  the  benefit  of 
the  debtor,  and  was  not  to  apply  to  the  payment  of  the  debt; 
and  the  consideration  of  the  conveyance  was  falsely  set  at 
about  double  the  actual  debt,  for  the  purpose  of  misleading  the 
creditors,  which,  of  course,  would  be  a  fraud  upon  the  creditors 
in  fact;  and  wherever  there  is  a  fraud  in  fact,  notwithstand- 
ing  a  bona  fide  debt  may  be  incidentally  secured,  it  vitiates 
the  transaction. 

These  and  many  other  cases  which  are  cited  show  that  where 
the  conveyance  to  a  creditor  having  a  bona  fide  claim  is  in  ex- 
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cess  of  the  actual  debt,  or  is  given  to  favor  the  debtor,  or  to 
merely  cover  up  the  property  from  other  creditors,  or  to  pre- 
vent  a  fair  sale  of  the  property,  then  the  transaction,  sale,  or 
conveyance  so  fraudulently  made  to  the  creditor  having  the 
honest  debt  is  void,  at  least  as  to  the  creditors  not  preferred: 
See  WaUaeh  v.  Wylie,  28  Kan.  188;  Winsiead  y.  Htdme,  32 
Kan.  568.  But  in  this  case  the  findings,  taken  as  a  whole, 
bear  no  such  interpretation.  The  chattel  mortgage,  according 
to  the  findings,  was  not  given  to  favor  the  insolvent  firm,  but 
to  protect  honest  debts  due  the  bank.  The  mortgage  was  not 
in  excess  of  the  debts  secured,  or  given  to  cover  up  property, 
or  to  prevent  a  fair  sale  thereof. 
The  rehearing  will  be  denied. 


Ghattsl  MoRTOAOia  —  RiGiBTaATioiff  NonoB.—  Regittration  of  a  ohatiel 
mortgage  ia  oonstmotiTa  notioe  of  its  existence  in  any  coiinty  in  which  the 
mortgaged  property  may  be:  Orand  I§land  Ue,  Oo,  ▼.  Frey,  25  Keb.  66;  IS 
Am.  8t  Rep.  478,  and  note. 

FaiuDULBMT  CoNVBTAncfs  —  Chattbl  Mobtoaoks  TO  Onb  Cbbditob.  — 
A  chattel  mortgage  to  eecare  fa  tare  advances  is  not  frandulent  as  to  other 
creditors:  Firai  NaL  Bonk  r,  Tumbull^  32  Gratt  695;  34  Am.  Rep.  791,  and 
note;  TtiUp  r.  Barloe,  35  OaL  302;  95  Am.  Dec  102,  and  note.  A  mortgai^ 
by  a  factor  to  his  principal  to  secare  goods  appropriated  by  the  former  is  not 
frandulent  as  to  other  creditors  if  the  employment  still  oontinaes:  Biood  ▼. 
Palmer,  11  Me.  414;  26  Am.  Dec  547.  See  note  to  Badlam  ▼.  Ttieker,  11 
Am.  Dec.  203.  A  chattel  mortgage  to  secure  a  bona  fidt  creditor  is  not 
frandnlent:  BBu  ▼.  CoueA,  46  Kan.  400;  McFaddtn  r.  Bou,  126  Ind.  841. 
A  creditor  in  failing  circumstances,  under  the  insolvency  laws  of  this  state, 
may  mortg^e  his  entire  property  to  one  creditor  and  leave  the  rest  unsatis- 
fied: Turner  ▼.  Iowa  NaL  Bank,  2  Wash.  192.  A  conveyance  made  in  good 
faith  to  secure  a  bonaJSde  creditor  is  not  void  as  to  other  creditors:  MrdaU  w, 
Atwood,  79  Wia.  1. 
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Tbisooni  v.  Winship. 

Omvobatiohi — Right  of  Stookboldbrs  to  Sell  Qtook.  —  8toekhold«r» 
in  a  eorporatioii,  inelading  its  directors  who  own  stock,  have  ths  indis* 
patafala  right  to  dispose  of  their  stock  at  their  pleasare. 

OimpoBATioMS — Powsa  of  Majority  of  Stockboldbiu  to  Wikd  up. — 
In  the  ahsenoe  of  any  express  statutory  prohibition,  a  majority  of  th* 
stockholders  in  a  corporation,  acting  within  the  scope  of  their  anthority, 
may  wind  np  its  affiurs  and  dissolve  it,  for  reasons  deemed  by  them 
soffioient;  and -the  courts  are  powerless  to  inquire  into  and  determine 
the  expediency  or  sufficiency  of  the  motives  which  dictated  such  action^ 
although  it  entails  a  loss  upon  the  minority  of  the  stockholders. 

GoRPORATioif 8.  —  Stockholdbrs  are  under  no  obligation  to  inform  their  co- 
stockholders  of  their  intention  to  exchange  their  stock  for  the  stock 
of  another  corporation,  or  of  their  intention  to  invest  therein. 

Leonard^  Marks^  and  Bruen^  for  the  appellant 

BaynCj  Denigre^  and  Bayne^  and  Thomoi  J.  Bemme$  and 
Ugendre^  for  the  appellees. 

Bbkmitdek,  C.  J.  The  pith  of  the  elaborate  incriminating 
petition  in  this  case  is,  that  the  plaintiff,  as  a  stockholder  of 
the  Bienville  Oil  Works,  has,  in  consequence  of  ill  practices, 
in  dereliction  and  violation  of  duty,  of  the  directors  of  that 
corporation,  aided  and  abetted  therein  by  the  representatives 
of  an  oil  trust  organization,  sustained  such  grave  injury  that 
his  shares  (twenty-five)  have  become  valueless. 

He  therefore  prays  for  judgment  against  those  directors  and 

representatives  in  solido  for  the  loss  inflicted,  namely,  at  least 

the  value  of  the  stock  at  par,  viz.,  two  thousand  five  hundred 

dollars. 

m 


176  Tbibconi  v.  Winbhip.  [Louisianft| 

The  petition  was  accompanied  by  interrogatorieR  on  facts 
and  articles,  designed  to  elicit  from  the  parties  sued  signifi- 
cant matters  in  support  of  the  averments. 

The  defenses  set  up  are,  that  the  claim  is  one  sounding  in 
damages  arising  ez  adicio^  and,  oa  such,  is  barred  by  the  pre- 
scription of  one  year;  that  if  injury  was  occasioned  as  charged, 
it  was  sustained  by  the  mass  of  the  stockholders  alike,  and  by 
no  one  in  particular,  as  distinguishable  from  that  done  to  the 
others,  and  the  plaintiff  has  no  right  of  action;  that  the  facts 
alleged  are  not  true  and  not  proved,  and  if  so,  that  the  di- 
rectors, in  their  individual  capacity,  had  the  right  to  act  as 
they  did;  that,  officially,  they  merely  executed  the  will  of  a 
majority  of  the  stockholders,  legally  expressed,  in  suspending 
the  further  operating  or  working  of  the  company,  and  disposing 
of  its  assets  and  discharging  its  liabilities  by  a  liquidation  of 
its  affairs. 

On  behalf  of  the  parties  who  are  asked  to  be  cited,  as  repre- 
senting the  oil  trust,  it  is  urged  that  they  do  not  represent 
that  organization,  which  has  therefore  not  been  reached  by 
the  process  of  the  court;  thaty  as  holdera  of  certificates  issued 
by  the  concern,  they  cannot,  under  any  cipcumstanoe,  be  held 
responsible,  as  is  attempted  to  be  done. 

Li  an  elaborate  and  well-prepared  opinion^  the  industrious 
and  able  district  judge  has  unfcdded  the  conditioii  €£  the 
affairs  of  the  BienTiUe  Oil  Works  Company  from  their  incipi« 
ency  down  to  their  discomfiture.  He  has  passed  on  the  merits 
of  Uie  case  as  to  the  directors;  and  as  concerns  the  alleged 
representatives  of  the  trust,  he  baa  held  that  it  waa  not  in 
court  in  this  litigation,  and  declined  to  entertain  the  action 
against  it,  concluding  that  the  certificate-holders  would  not  be 
made  Kable,  as  was  sought. 

From  the  judgment  thus  rendered  the  plaffntHF has  appealed. 

The  f  MMHinid»  of  the  complaint  seems  to  be^  that  the  dixeo- 
tora  of  the  Bienville  Oil  Works  Company^  by  a  secret  and 
firauduleut  combination  and  bargain  with  the  American  Oil 
Trusty  aa  alleged  unlawful  organiaatioo,  tranafefred  tbeif 
•took  in  the  eompany  to  the  latter  to  subsorve  its  own  inter- 
ests, and  in  disregard  of  their  obligatioiis  to  the  ether  Block* 
holders,  and  in  violatioB  of  their  rights,  have  thus  wieoked  the 
eompany,  therd^y  destroying  the  value  of  its  stoek  other  ftan  - 
that  held  by  the  trusts 

The  following  are  the  salient  facts  ef  the  ease:  In  1871  the 
Bienville  Oil  Works  Company  was  organized  in  New  Orleans^ 
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Fw  some  timii  it  twaa  in  %  fltturuhiftg  oonditkB  and  did  proa- 
pBXDUS  .buuBfiSB,  which,  boweiradr,  in  tiM  oourae  of  Ikne,  finally 
dediaed,  b%  thai  tiie  stock  was  worih  alxty  only  on  Mm  let  of 
Jiiiy^  1886,  wlien,  sQine  daya  iater,  a  iUquidatioD  'hairisg  baen 
decided  upon,  it  sank  to  littb  or  natiiing.  in  1684  certain 
parties  Ittd  created  sa  Aaaoerinaii  fiettton-oU  trust,  the  pnrpose 
of  wJiich  was  the  aequisiiik>n  tof  qU  miJUU  and  tefineriea.  Car- 
UGcates  oi  stock  fot  upsard  .of  foitty  nuUioiis  iwese  tssned,  ns 
a  means  to  acgaire  .the  shanks  «f  stookhoIdMrs  an  the  tSL  fm> 
torifis  in  contemplation.  By  usiiig  ibe  oeciificates  in  tbat 
marinei:,  parties .chai^^d  triiih  icyraseaitag  tfaettKost  sneoeedAd 
Id  acquiring  a  najoadty  af  tbeisleokicif  the  fienrille  Oil  Works 
CkuDpany,  .the  .stock  eeoiaiiui^g  in  their  naoaea,  or  in  tbat  of 
appointed  persooB,  land  not  ful  in  that  «f  the  >tni6t»  AA  this 
juncture,  the  stockholders,  by  the  req-uiiied  migorkiy,  oansidsr- 
iug  that  a.  was  their  own  ifiterastv  as  ^ell  as  Ahat  >cf  the  other 
stockholders  iwho  ^vould  not  «ononr«  In  suspend  absdLnlBly,  or 
step  permnnently,  the  working  of  thi  ihU1«  nnd  to  JdquMate  its 
afiiain,  did  so  nrdain;  and  the  direotom  .'acted  in  faittberanae 
of  that  decision,  the  result  being  that  the  realized  nsaets 
looked  :bareljr  sufficimit  to  imMit  ftba  idebts  of  lbs  defunct  cor- 
poration. 

Indispniably,  the  stockholders  lOf  the  BiwTine  Odl  Wcalks 
Company,  including  the  directors,  who  necessarily  wane  isiieh, 
had  ihe  la^bt  to  dispose^  at  their  fdbA8iirs,of  the  abases  <wfaicb 
they  owned  in  the  coqNnation. 

There  exists  no  law  nvbioh  xsquires  tbatmnaereaiilile'aiigan- 
isation  ashall  continae  in  buaiaesii,  .be«(ever  riunoua,  wben  the 
SQsjority  of  the  »8tookholdewi,  as  fixed  by  the  ohader,  or  by -tfae 
law  when  not  no  JLxad,  deans  tiasit  it  is^betr  in4einBt  ^ogono 
further,  and  to  wind  up  its  affairs. 

Sectian  j687  of  tthe  Sevisad  £tatntaa  e^poeailf  onlftiorfzes 
three  ibusths  of  4he  ntnnlnfasldriis  ^  ^a  eerfioraiJMi  4a  dissnlm 
it  Jiltfinpthm* 

The  power  nad  x^ts  of  flmeh  mn^itf  in  ihk  reapaet  ia 
placed  beyond  judicial  supervision  and  control. 

The  discretion  is  absolute  in  them,  and  iba  unnoriiy  boiye 

no  occasion,  legally,  to  complain.     By  their  accepting  the 

tenia  ml  the  ohnvter,  nnd  4Aie  isws  %nder  Which  Ifee  -same  was 

Aaujiid,  ntid  the  body  organ! zed^  Ifae  award  df  the  majority 

tecomes  tbat  of  a  power  of  4be  choice  jind  aeleotion  of  ibe 

atorVhnldfni,  ia  wibich  the  minority  mnsi  nubnit. 

In  the  absence  of  any  express  statutory  prohibitian,  n 
▲X.  ar.  Bsr.,  Vol.  xxvl-  la 
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jority  of  the  stockholders  may  wind  it  up,  for  reasons  by  them 
deemed  sufficient,  the  moment  that  they  act  within  the  scope 
of  their  legal  attributions:  1  Morawetz  on  Private  Corporations, 
413,  474;  Oglesby  v.  AUrOl,  105  U.  S.  610;  Bailey  v.  Birkeur 
head  etc.  R.  R.  Co.,  12  Beav.  433. 

The  action  of  the  majority  in  the  instant  case  being  lawful, 
as  done  with  legal  sanction  and  authority,  this  court  is  pow- 
erless to  inquire  into  and  determine  of  its  expediency,  or  the 
sufficiency  of  the  motives  which  prompted  and  dictated  it, 
without  transforming  itself  into  the  corporation,  and  acting  as 
its  board  of  administrators,  which  it  surely  cannot  do. 

No  doubt  the  shares  owned  by  the  plaintiff,  and  purchased 
at  a  premium,  became  depreciated,  and  went  down  gradually, 
so  as  finally  to  be  reduced  to  nothing,  but  for  this  he  has  no 
one  to  blame  but  himself. 

He  could  have  done  as  the  other  stockholders  did, — ex- 
changed them  for  certificates;  but  he  has  not  chosen  so  to  do. 
Had  he  done  so,  he  would  have  realized  the  fabulous  profits 
which  he  says  they  have,  and  which  he  regrets  not  having 
reaped. 

If  he  knew  of  the  opportunity,  he  should  have  availed  him- 
self of  it;  and  if  he  knew  not  of  it,  it  is  his  own  misfortune. 
He  should  have  been  more  vigilant,  and  not  slept  on  his 
chances. 

Surely,  purchasers  of  stock  are  under  no  obligation  to  ad- 
monish, or  give  notice,  in  advance,  of  their  intention  to  invest, 
for  this  would  be  detrimental  to  their  interest. 

The  evidence  establishes  that  after  the  transaction  had 
apparently  terminated,  the  plaintiff  proposed  to  sell  his  stock, 
and  was  offered  thirty  per  share,  which  ha  declined,  asking  for 
more. 

Had  he  accepted,  he  would  not  be  to-day  an  unfortunate 
and  improvident  loser,  whose  condition  cannot  be  improved. 

This  view  of  the  case  dispenses  us  from  considering  the 
pleas  of  prescription  and  no  right  of  action  set  up  by  the  de- 
fendants. 

Judgment  affirmed.  

CoRPORATioHS— PowBR  TO  Wdtd  vp  Atfaibs  avb  Retirb  noM  Bva^ 
HISS.  —  A  oorpomtion  has  a  right,  with  the  oonteot  of  all  of  ite  stockholdon^ 
to  sell  its  plant  and  retire  from  hosiness:  Bolmet  eie,  Mfg»  Co,  ▼.  HohuM  He, 
MHal  Co.,  127  N.  T.  262;  24  Am.  8t  Rep.  44S,  and  note;  Minen*  DiUk  Os. 
T.  ZeaeH)adk,  tl  ObL  543;  99  Am.  Deo.  90(^  and  extended  note  dleeewing 
thissabjeofci 
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OoiiPORAiiovs — Right  of  Stookboiaxb  to  Trahsibb  Btook.  *  A  itook* 
bolder  may  make  a  valid  transfer  of  hit  atook:  Oommerekti  Batii  t.  Kortwrtffhif 
22  Wand.  848;  84  Anu  Deo.  817,  and  note;  State  Bank  r.  Oox,  11  Rioh.  Eq« 
844;  78  Am.  Dea  458;  Small  v.  Sahff,  42  La.  Ann.  183.  Sae  aztonded  not 
to  Tkni^§m  r.  Btno  8a».  Bank^  8  Am.  8t  Rep.  864. 


Statb  t;.  Eoublbs. 

|4S  LOVTBIAHA  AHKIIAL,  flOCL] 

EHSKLBmiT — IiTDiom BUT — Kbgissart  AYBRiRim.  ^  An  indictment 
for  ambexilement  moat  allege  a  fidnoiary  relation  enstained  by  de- 
fendant, at  olerk«  agent,  aerrant,  or  otherwiie,  made  by  the  statute  an 
element  of  the  offense,  and  that,  by  virtue  of  such  relation,  he  took 
into  bis  poesesston  the  property  which  be  is  charged  with  erobeczling, 
the  ownership  of  which  must  be  alleged  with  the  same  degree  of  certainty 
repaired  in  an  indictment  for  laroeny. 

Laurent  and  DuprS^  for  the  appellant. 

Waller  H.  Rogers^  attormy'general^  for  the  state. 

Bbeauz,  J.  An  information  was  filed  against  the  defend* 
ant,  charging  him  with  having  embezzled  the  amount  of  a 
draft  he  had  been  intrusted  with  by  one  William  Burr,  for  the 
parpose  of  its  collection,  which  he  collected  and  feloniously 
appropriated  to  his  own  use. 

He  was  tried,  convicted,  and,  a  few  days  later,  was  sen- 
tenced to  imprisonment  in  the  penitentiary  for  twelve  months. 

Errors  are  alleged  in  a  motion  in  arrest  of  judgment,  which 
are  also  made  a  bill  of  exception. 

It  18  contended  that  the  information  is  deficient  in  matter 
of  substance  in  not  charging  that  the  defendant  was  in  the 
employ  of  the  person  by  whom  he  was  intrusted  with  the  col* 
lection  of  the  draft;  that  it  was  not  sufficient  to  allege  that  he 
had  been  intrusted  with  the  collection,  but  that  the  capacity 
in  which  he  was  intrusted,  whether  as  clerk,  agent,  or  ser- 
vant, should  have  been  stated. 

In  deciding  the  questions  presented,  we  must  consult  the 
statutes  of  our  own  state  and  the  decisions  of  our  courts. 

Those  of  other  states  are  not  always  safe  guides,  owing  to  the 
varying  terms  of  the  statutes  creating  the  offense. 

We  copy  from  the  statutes  the  words  applying  in  this  case : 
"Any  •  •  •  agent  •  •  •  .  servant  who  shall  wrongfully  use, 
dispose  of,  cancel,  or  otherwise  embezzle  any  money,  bill,  noie, 
check,  order,  draft,  or  any  other  property  which  he  shall  have 
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ftouFed  lar  mt^OMt^  or  Imt  kis  «aiployer^  pnudptij  or  bnlor, 
#r  by  ^rtcie  of  Im  .  •  •  •  tmt  or  omploy  inoiA,  or  whiefa  olisll 
hare  been  introBted  to  his  care,  keeping,  or  posBession  bj 
another,  or  by  his  employer^  principal,  or  bailor,  •  «  .  •  upon 
conviction  thereof,  or  of  having  aided  or  abetted  in  the  commis- 
sion thereof,  or  having  been  accessary,  etc.,  shall  suffer." 

The  offense  may  be  described  as  the  embezzling  of  prop* 
erty  designated  by  the  statute  by  the  person  and  under  the 
circumstances  specified  therein* 

It  is  the  '*  fraudukot  appropriaimt  of  property  by  a  person 
to  whfMn  it  has  been  tntrnstod.^ 

Although  the  defendant  was  not  in  the  regular  employment 
of  the  prosecuting  witness,  the  single  act  with  which  he  is 
charged  may  have  created  the  relation  of  priacipal  aad  agent, 
«r  eiaployer  and  servant. 

The  bare  temporary  charge,  ^be  intmnrting  hhn  with  the 
collection  of  the  drafts  mayitava  made  him,9iiMu{  thfiOfilleo- 
tion,  the  agent. 

In  the  matter  of  contracts,  the  party  who  is  charged  with 
the  TCspooBikHlity  «f  re^maemting  aaetiier  is  termed  the  «gent; 
the  party  representad,  tha  prinfciyaj-;  in  oonHMoCrMil  Iww, 
aiaster  and  Derrant 

^' A  aervant  is  oomsMHily  an  agent;  mad  ordinarily  wm  agenit 
is  a  servant.  In  the  law  of  contraflts,  the  related  parties  aie 
•OBBaily  termed  prinevpal  and  ageai;  io  iim  iio»-eontract, 
nastar  aovd  aerrant.  La  both  ihem  lav^  be  an  agent  or  woh 
▼ant  by  raiapyl,  j»  woli  aa  by  direot  appainUneni'^  Biihop 
on  Non-contract  Law,  694. 

To  consthaia  aa  agency,  it  is  not  neoesaary  tfattt  tfMre  ahould 
be  none  than  aae  aot  anthodzad,  or  moie  than  ana  act  pai^ 
lamed,  ^  oaleas  tfaia  single  act  orentod  tha  reiatiaa  '*t  S  Arch- 
held,  578. 

In  the  case  of  Siaie  v.  JanM,  9  La.  Jyan.  807,  the  dcfeitd- 
ani  was  indicted  nadar  the  cmberiinmont  statuli  of  Marok, 
1845. 

There  was  an  agraement  balwean  Waa  and  tha  proaacating 
witnesses  to  purchase  property  on  joint  aocovnt.  The  latter 
pboed  a  note  in  his  hand  to  be  delivered  to  the  awoer  of  the 
property,  in  payment  of  his  half  of  the  prioe,  whaeh  oole  tba 
de&odaat  did  not  daltwr,  bat  ne^otiataL 

^^  The  agreement  between  Holmes  and  Jonea  to  purchaae  the 
Bohooner  on  joint  account  did  not  deprive  the  tcanaaetkin  of 
tha  character  of  afoency,  undertaken  by  ionea  for  Haimaa  in 


Jan.  1891.]  Stats  v.  Soitbleb.  181 

parchasing'*  the  one-half  interest  m  tbe  schooner  Ibr  him." 
See  also  1  Bishop'»  Crrm.  L»w,  Eng.  ed.,  847. 

It  iff  conten<fed  hj  the  defendant  "  that  rt  whs  not  sufficient 
to  allege  that  he  had  been  intrusted  with  the  coltection,  but 
that  the  capacitj  in  which  he  was  in  trusted,  whether  as  clerk, 
i^ent,  or  servant,  should  hare  been  stated." 

Tfaerra  can  be  no  question  that  the  defendant^  fiduciary 
character  must  be  averred. 

It  is  not  necessary,  Imwever,  to  allege  the  particular  word 
of  the  statute,  far  the  cases  on  embezrlemffit  seem  to  employ 
them  almost  inteTchangeaMy,  especially  •'derfc'*  and  **  ser- 
vant,** bcrt  the  eapaeifef  "in  which  he  was  intrusted,  whether 
as  eierk,  agent,  or  servant,  should  be  alleged.  The  allegation 
must  contain  a  word  found  in  the  statute,  else  it  will  ordina- 
rily be  defective**:  2  Bishop's  Grim.  Law,  34^;  2  Bishop's  Grim. 
Proc.  823. 

The  information  should  charge  '*  that  the  defendant  stood 
in  some  fiduciary  relation  to  another  person  named  within 
the  terms  of  the  statute,  as  that  be  was  the  other's  '  servant,' 
or  clerk,  or  *  treasurer,'"  or  some  other  word  should  be 
used  equally  as  expressive  and  within  the  meaning  of  the 
statute. 

None  of  these  words  are  alleged  in  the  information,  nor  any 
equivalent  word,  only  that  the  defendant  was  intrusted.  It 
should  have  been  alleged  that  by  virtue  of  his  employment,  or 
by  virtue  of  the  trust  as  clerk,  agent,  or  eerrant,  he  received 
and  took  into  his  possession.  The  confidence  violated  by  the 
**  agent,**  clerk,  or  "servant "  must  be  set  forth.  "  There  must 
be  some  of  the  fiduciary  relation  sustained  by  the  defendant, 
and  made  by  the  statute  an  element  of  the  ofiense.  The  fidu- 
ciary relation  is  not  alleged.  The  pleader  would  not  be  allowed, 
in  framing  his  indictment,  to  make,  under  all  circumstances, 
l»sown  choice  of  terms,"  says  Bishop  on  Criminal  Law  (vol. 
2,  p.  832).  "There  are  various  terras,  such  as  *agent,'  •servant,' 
*  clerk,'  and  the  like,  employed  in  them  to  designate  the  classes 
of  persons  within  their  penalties.  If  the  pleader  is  satisfied  the^ 
defendant  is  either  an  *  agent,'  a  clerk,  or  a  servant,  he  selecta 
the  term  which  pleases  him  best;  then,  should  the  proof  sus- 
tain the  allegation  in  this  respect,  all  is  well,  though  it  should 
appear  that  one  of  the  other  statutory  terms  would  be  equally 
appropriate  **:  2  Biehop's  Grim.  Law,  334. 

We  will  not  rest  our  decision  on  the  ground  just  considered. 

We  will  examine  the  next  presented,  yiz.^  "  that  it  is  not 
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stated  who  was  the  owner  of  the  draft,  nor  that  it  was  to  be 
collected  for  the  account  of  the  prosecuting  witness." 

The  ownership  of  the  property  embezzled  must  be  alleged, 
or  an  equivalent  term  used. 

*'  The  ownership  must  be  alleged,  and  with  the  same  accu- 
racy and  after  the  same  rules  as  in  an  indictment  for  com- 
mon-law larceny":  2  Bishop's  Grim.  Proc.  321;  2  Archbold, 
564. 

'*  Unless  the  pleader  be  relieved  from  this  exactness  by  spe- 
cial statute,  the  goods  and  ownership  must  be  set  out  with 
the  same  completeness  as  in  larceny":  2  Wharton,  sec.  1945. 

The  words  of  our  statute,  viz.,  ^'Any  servant  or  agent,  and 
who  shall  wrongfully  use  ....  money,  etc.,  intrusted  to  his 
care,  keeping,  or  possession  by  another,"  do  not  relieve  from 
the  necessity  of  alleging  the  ownership.  It  is  not  alleged  to 
whom  the  draft  belonged,  nor  for  whose  account  it  was  col- 
lected. 

It  cannot  be  presumed  that  the  prosecuting  witness  is  the 
owner  because  of  the  allegation  that  the  defendant  was  in- 
trusted with  its  collection  by  him. 

We  have  not  hastily  reached  the  conclusion  before  ex- 
pressed, for  those  who  violate  confidence  in  matter  of  money 
should  be  punished;  but  we  will  not  decide  that  an  informa- 
tion is  legal,  drawn  under  a  statute  adopted  to  punish  any 
"servant,  clerk,  broker,  agent,  consignee,  trustee,  attorney, 
mandatory,  depositary,  common  carrier,  bailee,"  when  it  is 
not  alleged  that  the  draft  nor  the  amount  collected  belonged 
to  the  prosecuting  witness,  nor  that  it  was  received  and  its 
amount  embezzled  by  virtue  of  any  of  the  relations  above  ex- 
pressed. 

Because  (quoting  from  the  information)  '^he  was  intrusted 
by  one  Willie  Burr  with  the  possession  of  a  certain  draft  for 
the  sum  of  twenty  dollars  on  James  Nicholson,  of  Washing- 
ton, Louisiana,  for  the  purpose  of  collecting  said  amount,  and 
having  collected  said  amount,  the  defendant  did  feloniously 
and  firaudulently  embezzle,"  etc.,  it  does  not  necessarily  fol- 
low that  he  was  intrusted  within  the  words  or  intendment  of 
the  statute. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment and  sentence  appealed  from  be  annulled  and  quashed, 
as  not  good  in  law,  and  that  the  verdict  of  the  jury  be  set 
aside,  and  the  defendant  remanded  In  custody  subject  to  the 
orders  of  the  district  court  of  the  parish  of  St.  Landry. 
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Embbzlemxht  -^  Ikdiotmsmt  —  NraaaABT  AvutMiim.  —  A«  to  the  ne« 
etsBuy  ayermentB  in  an  indiotment  for  einbezzlemeiit»  mo  tho  foUowing 
euM:  Oommonweaiik  t.  BuUeriek,  100  liaak  1;  07  Anu  Doo.  66,  and  note; 
Sinpti  ▼.  Siaie,  120  Ind.  562;  SkU*  r.  Jaudmm,  74  Iowa,  602;  SlaU  t.  iSvOh 
fim,  43  Kan.  506;  8iaU  ▼.  QriffOi.  45  Kan.  142;  H^^fnum  ▼.  iStole^  80  Ala.  83; 
CoUm  r.  State,  127  Ind.  403;  extended  note  to  Oalibu  r.  StaU,  98  Am.  Deo. 
126. 


SUOOESSION   OF   AbMANT. 
[tt  LouniAirA  AiriruAL,  810.] 

Wnx— SxoHATUBX. — Ah  Olooraphio  Writino,  containing  testamentarj 
diaponUona,  offered  for  probate  aa  a  will,  having  a  caption  beginning 
"Testament  d'Aglae  Armant,"  bat  without  any  signature  at  the  end.  is 
▼Old  as  the  will  of  Aglae  Armant^  because  it  does  not  oontaln  such  signa* 
tare  as  is  required  to  an  olographic  wilL 

Wiu^  Olooraphio  —  Sionaturi.  —  Testamentary  dispositions  foUowing 
the  signature  of  an  olographic  will  are  inyaUd,  although  it  does  not 
affMt  the  Tulidity  of  tiie  will  that  supeifluons  or  useless  words  conneoted 
with  the  signature  follow  it. 

Will,  Olografhio— Signaturi.  —  Where  the  name  of  a  testatrix  does  not 
a^ppear  at  the  end  of  a  writing  claimed  to  be  her  will,  but  is  written  in 
the  beginning  thereof  without  the  distincttTS  characteristics  attached  to 
her  signatnre  to  other  documents  which  she  inyariably  signed  at  the  end, 
the  writing  will  fail  as  her  will,  on  the  ground  that  the  name  was  not 
intended  as  a  signature,  and  that,  whether  so  intended  or  not»  it  was  not 
at  the  end  of  the  writing,  as  required  by  law. 

Wills.  — FouiALirnn  Prbsgribsd  bt  Law  ior  Ezrctotioh  OfP  OLoaRAPHXo 
Wills  must  be  strictly  oboerred,  or  the  will  is  Toid* 

T,  J.  8emme$  and  Legendre^  for  the  appellant. 

8im$  and  Poehij  for  the  appellee. 

Pbhnbb,  J.  '^Testattient  d'Aglae  Armani."  Such  is  the 
caption  appearing  at  the  beginning  of  an  olographic  writing 
containing  testamentary  dispositions,  and  offered  for  probate 
as  a  will,  bnt  without  any  signature  at  the  end;  and  the  ques- 
tion  is,  Does  this  caption  import  such  a  signature  as  is  re- 
quired to  an  olographic  testament?  Before  the  adoption  of 
the  Napoleon  Code,  an  ordinance  of  Louis  XV.  provided  that 
olographic  testaments  should  be  *^  entirely  written,  dated,  and 
rigned  in  the  handwriting  of  him  or  her  making  them.'' 

Under  thia  provision,  the  jurisprudence  of  France  required, 
in  the  language  of  Pothier,  that  *'  la  signature  doit  0tre  k  la 
fin  de  I'acte,  parcequ'elle  en  est  le  complement  et  la  perfec- 
tion; c'est  pourquoi  un  po9Ucr%ptwn  aprbs  signature  est  nul, 
8ll  n'est  pas  aussi  sign^":  Poth.  Don.  and  Test,  c.  1,  art  2, 
sec.  2.    Thus  interpreted,  the  same  provision  passed  into  the 
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Napoleon  Code.  The  commentators  on  t&e  code  and  the 
Fceiidx  triibyuDaJki  baveunrifocnlji  adoptsd  th#  9tLxn%  iutarpcati^ 
tioiik.  Hkm  omkf  «MCptBxMi  uutd»  {msd  Aat  hj  a  difmfed  epiBh 
]iM)<i«H  AmM)  thet«kaft9  BOftf  Mkirai^giialhire,  ftncf  that  wvrdff 
wrttteiT  after  the  sfgrrataTB  wfticft  are^  sixperffuouB  may  be  dis^ 
regarded.  Thus  in  the  case  of  Veuve  Guyot,  the  will  ended 
thus:  "Fait  par  moi  Paqferc d'Bspinose,  Veuve  Guyot,  qui  ai 
sign^  apr^s  la  lecture  et  meditation."  The  court  maintained 
the  will,  on  the  gcoand  that  the  oama  waa^  iateided  as  a  signap 
ture,  and  that  '*  the  two  Ifnes  which  follow  the  signature  can 
hav«  no  influence  on  the  form  of  the  teatament*  which. was  paa^ 
fttttwhen  thejF werowriittea'':  Joiii-^du Palais 39  Apr^UliS.  It 
le  uaelew  to  citoitiw  Frtiwb  cvovmevtvtora-  tfkey  sli  agwe  that 
twrtam^ntaTy  diBpoeWions  fc^lowfng  the  sfgnature  are  invalid. 

The  following  is  a  summary  of  the  French  doctrine  and  an* 
thoritias  as  given  hj  an  anaotater  of  the  code:  '*  Although  the 
natural  place  ef  the  signeitiirc  beat  Hhe  end  of  the  aet,  because 
it  expresses  the  final  approval  given  by  the  testator  to  the 
dispositions  of  last  wiTI  which  he  has  made,  it  is«  however, 
admitted  that  the  writing  by  tha  testator  o£  hie  name  toward 
tbe  end  of  the  aat  may  bei  coaaUeved  ae  a  signeiure  if  it  ia 
placed  after  all  the  diepemtiotve  eonstituting  the  te&rtaraent. 
It  does  not  matter  that  after  the  name  there  may  follow  some 
worda  eoimeatad  with  it,  if  the  words  thus  following  axe  super- 
fluous or  useless";.  ^Mtin^  CaaBat]onv2Qtb  Apsil,.  IftlS^  Merlin 
Rep.,  verbo  Signature,,  sec.  3,  art.  7;.  Teullier  on  Art.  970, 
French  Code;  Marcad^  on  Art.  970,  French  Code*,.  4  Demante, 
No.  115;  4  Mass<  and  Vergtf,  p.  96,  sec.  438;  7  Anbry  and 
Baa,  p.  108^  sec.  666;  Vaseille  on  Ajt.  970,.  No.  4;  2  Grenier 
and  BayKNe.  228;  4  S4.  Bapea-Lescet,.  Ko.  1010;.  2L  DeaK>- 
lembe,  Nou  114;  Cotn  Deliale^  Art  970,  No;  42;  3  Troplong, 
Ne.  1494;.  13«Lavirenit.Na.  22.7.  Seealao  Ciieefl  en  &«cceaaion^ 
who  takes  the  same  iriew« 

MavcanUv  wbei  ia  aa  HberaA  ae  any,,  in  eemmentmg  en  a  tefr^ 
tanenA  ending  tbus,  *^  Fait  et  sign^  par  moi  Miohi^  Franeoia^ 
Falla,  le  20  Dec.,.  1809^"  aaysr  ''  The  ipsation  matt  be  deliei- 
mined  aecerding  to  the  circumstanceai  of  fitct  IS  the  nasnee 
are  aecempaniedi  with  the  ordinarj  parapb  e£  the  partly;  if, 
havia;  ne  pasaph,  the  partjr  has  takseai  eare  te  wrUie  the  name 
in  more  ptonouneeflE  character  than  the  rest  of  the  writing  i# 
tba  naoKr  theogh  WBittea  in  like  efaaracter^  k  that  of  a  party 
whose  acta  genesally  have  been  signed  ia  eBdmasy  widting. 
and)  by  pladogtfae  name  ia  the  body  of  the  eonoindiag  phrase, — 
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one  nrigtit  taj  that  it  wats  8  sfgnstsre,  «n4  tbfdi  the  teetament 
WBL9  TsficF.  But  ity  on  €ti«  contrary,  the  name  thus  irrilton  iraa 
wiiuoui  a  paraptii  ana  m  no  nrannor  chbuh guisnea  rroiD  tne- 
raat  of  the  writing,  and  eomee  from  a  party  wtre  baa  alwai^B^ 
attacfaedf  tor  bia  acts  an  hufepemlent  signatnie-,  one  wovkl  Bay 
flrfawaanotarignatnre'*:  4  Mare.  M).  ApplTrngtbeeeteato^we 
And  that  the  name  of  thia  testatrix  ia  wrRtm  wrtfaont  a  paraph^ 
though  the  evidence  Bhows  that  Bhe  usually,  but  not  wiiTef^ 
salTf;  enrployedF  oner  that  the  name  ia  writtenr  witbout  any 
diBtrnctnre  characteristics  |  and  that,  as  appears  frou  evefy 
document  produced,  she  invariably  attached  an  independent 
signatare  at  the  end.  Moreover,  it  seeme  to  us  theft  tbe^ 
coupling  of  the  "  d  **  with  the  name  in  itself  exchidea  the  idea, 
of  its  being  intended  as  a  signature. 

Thus  under  French  jurisprudence,  this  will  would  fail  to 
stand,  for  two  reasons:  1.  Because  the  writing  of  the  name 
was  not  intended  aa  a  signature;  2.  Because,  whether  so  in*^ 
tended  or  not,  the  signature  was  not  at  the  end  of  the  act. 

This  jurisprudence  was  extant  and  well  established  when,. 
in  1825,  the  article  of  the  French  code  was  copied  into  our 
own.  We  think  it  to  be  a  fafr  presumption  that  the  fraroera 
of  oar  code,  familiar  with  the  interpretation  of  the  same  lan- 
guage, both  prior  to  and  subsequent  to  the  Napoleon  Code, 
must  have  intended  and  expected  that  our  own  article  should 
receive  the  same  interpretation,  particulariy  aa  it  conforms  Uy 
tbe  common  and  customary  meaning  attached  to  the  word 
^aignature,^  as  well  aato  the  definitions  thereof  in  all  standard 
dictionaries. 

Why  sfaooTd  we  depart  from  itf 

K  fs  true  that  in  interpreting  a  Kke  provision  of  the  first 
English  statute  of  frauds,  an  Englfsh  coirrt  held  that  writing 
the  name  at  the  beginning  of  the  testament  supplied  the  ab* 
aenoe  of  signature  at  the  end;  and  someother  courts^  with  that 
aifthjection.  to  precedent  which  characterizes  thai  system,  foK 
liwed  the  cMcisiouv  Bui  though  fioJlowing  i^  aoroe  of  the 
judges  intimated  that  if  it  were  r€%  nova  they  woeld  decide 
dlflereutly,  and  the  doctrine  was  condemned  by  sownd  legists. 
Dr.  Browne,  in  his  work  on  civil  law,  and  TUt.  Christian  in  his 
edition  of  Blackstone,  criticise  it  severely:  Browne  on  the  Civil 
Law,  278,  note  16. 

And  such  was  the  prevalent  dissatisfaction  that  an  act  of 
Parliament  was  passed  to  amend  the  statute  so  as  expressly 
to  require  the  signature  to  be  at  the  bottom  of  the  testament. 
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We  were  at  first  much  impressed  with  the  clear  proof  made 
that  the  deceased  intended  this  paper  to  be  her  testament. 
But  there  is  no  more  doubt  that  she  intended  the  invalid  nun- 
cupative codicil  to  be  her  testament  Yet,  as  the  latter  was 
attested  by  women  who  are  incompetent  testamentary  wit- 
nesseSy  no  one  claims  its  validity.  And  so  if  the  olographic 
will  is  not  signed  as  required  by  law,  her  intentions  cannot 
save  it. 

The  question  is,  not  whether  she  intended  this  paper  to  be 
her  will,  but  whether  it  is  a  will  clothed  with  the  forms  of  law. 
An  olographic  like  every  other  testament  is  a  solemn  act  It 
matters  not  how  clearly  it  conveys  the  last  wishes  of  the  de- 
cedent; if  it  is  not  clothed  with  the  forms  prescribed,  it  is  null. 

Even  apart  from  the  name's  not  being  at  the  end  of  the  tes- 
tament, we  think  the  proof  does  not  show  that  she  intended  to 
sign  at  all.  It  simply  shows  that  she  did  not  think  or  know 
that  a  signature  was  essential.  If  she  had  known  that  it  was 
necessary  that  the  testament  should  be  signed,  it  is  impossible 
to  conceive  how,  in  so  important  a  matter,  she  should  have 
acted  so  ambiguously  and  so  differently  from  the  course  uni- 
versally pursued  by  her  in  signing  other  acts  and  documents 
of  every  description.  The  simple  fact  is,  she  did  not  know  a 
signature  was  necessary,  and  therefore  did  not  sign.  Her 
mistake  in  this  respect  is  unfortunate  in  the  interests  of  jus- 
tice, but  it  cannot  save  the  will. 

The  remaining  contention  of  appellant,  that  the  testatrix 
had  signed  the  will  at  the  end  of  the  act,  and  that  her  signap 
ture  had  been  cut  off  by  some  third  person,  is  so  inconsistent 
with  the  one  just  disposed  of  that  it  hardly  lies  in  the  mouth 
of  appellant  to  urge  them  both.  But,  moreoveri  it  is  unsup- 
ported by  proof,  and  has  nothing  to  rest  on. 

Judgment  affirmed. 

Wills  ^  Oloorapkid —Kbobbitt  >ob  Sionatueb.  —  An  ol<»gn^1iio  win 
witboat  A  signAtiirt  at  the  bottom  is  inralids  Walter  r.  WaUer,  1  Oimtt  454| 
42  Am.  Dae.  M4^  sad  aotei  Sammif  ▼.  Bammif^  18  Omtt  Mis  70  Am.  I>ml 
48S,  Mid  nets. 

Wills  -^OLoaKAnna  —  RnUt  oonoemiiig  •zoeatioa  mast  bs  osnisd  oal 
strictljs  Hots  to  Air(o«r  V.  Bo^foti^  52  Am.  Daa  69& 
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Clinb  V.  Gbbsobnt  City  Railroad  Company  and 

CiTT    OF   NbW   ObLBAN& 

[tt  LOUXBIAWA  AMMVAL,  t91.] 

MmnoiFAi.  GoRpoRATioira -^  LiABiLiTT  lOB  DiFKnnyB  dnsBni — A  dty 
nasi  keep  its  atreeta  and  sidewalka  in  good  repair,  ao  aa  to  prerent 
aoeident  or  injury  to  persona  or  their  property |  and  wlien  injury  ia 
eanaed  by  the  fault  of  a  munidpality  having  prorioaa  knowledge  of  the 
bad  oondition  of  the  atraet  or  sidewalk*  without  any  eontribatiye  aet  on 
the  part  of  the  party  injored*  whether  by  eommiaaioa  or  omiaaion»  the 
eity  ia  liablew 

MwusPAL  GoRPORATioiis  —  LiABiLmr  lOE  Nbouobkoi  ov  Railroad 
Uanio  rrs  Strssts.  —  A  city  may  legitimately  grant  to  a  railroad  oom- 
pan/  the  privilege  to  build  tracks  and  run  oara  on  its  streets,  and  may 
impoae  the  burden  it  owes  of  keeping  them  in  good  order  and  repair,  ao 
aa  to  avoid  injury,  upon  the  oompany;  but  the  imposition  upon  and 
aooeptanee  of  such  burden  by  the  oompany  will  not  relieve  the  city 
from  liability,  should  the  oompany  fail  to  comply  with  its  obligations, 
and,  by  its  negligence,  inflict  injury  upon  one  using  due  oare  and  not 
gwlty  o(  oontribntory  negleet.  In  anoh  oaae,  both  the  oity  and  the 
eompaay  are  primarily  liable;  and  when  the  eity  ia  mulcted,  it  may 
reeover  against  the  company  in  the  aame  action,  if  both  are  made  par^ 
tiea,  or  in  a  diatinot  suit. 

OoRTBiBUTOBT  NittLiomo^  WBRV  A  PRoziMATa  Causb  OF  Injvbt,  ban 
the  light  of  reoovery. 

BAnBOAXw — LiABiuTT  lOB  Ikjubt  vrom  DBVMznvR  Track  in  Strkrt.  — 
A  railroad  oompany  operating  in  the  streets  of  a  city  ia  bound  to  keep 
ita  road,  track,  and  raila  in  proper  order  and  oondition  to  prevent  in- 
Jwy  to  travelera  on  the  atreet,  independent  of  contract  with  the  city. 
to  ttiaft  eifeot;  and  it  ia  liable  for  an  injury  proximately  eauaed  by  ita 
nagllflonne  in  thia  reapeot^  when  the  party  injured  waa  not  guilty  of 
•ontribiitory  negligence. 

Trhpambss,  Who  arb  rot.  — Tbavrlrrb  or  Crt  gfRRaw  XTaiRO  Traoxi 
or  Railroad  operating  therein  are  not  trespassera. 

OcnmiBinoBT  Nboliornob  n  a  Wart  ov  tbr  Ezrroiib  or  Oedirabt 
Gabi^  whieh  proximately  oansea  the  injury  complained  of. 

BRaLMBBOB — Railboads— LiABiLirr  lOB  Irjvrt  vrom  DRFBonvR  Traob 
IB  STBBBr  —  Pbohmatb  Caubb.  —  A  railroad  company  operating  in  the 
atreeta  of  a  mty  ia  liable  for  aa  injury  to  a  traveler  by  coming  in  con* 
laet  with  a  looae  rail  and  protruding  apike  in  ita  track,  due  to  ita  n^gli- 
gonoa^  although  the  negligence  of  the  city  in  leaving  a  dangerona  hole 
fai  the  atreet  may  have  primarily  and  remotely  eanaed  the  fall  and  aooi* 
dant  which  reaulted  in  the  injury, 

MURMXTAL  COBPORATIOR— NrOUORROB — PROZIlfATB  CAU8B.^The  ncglcot 

of  a  eity  to  keep  ita  streets  in  proper  condition  for  safety  does  not  rea- 
der it  liable,  when  auch  negligonce  ia  the  remote,  but  not  the  proxiaiatab 
eaaae  of  the  injury. 

John  M.  Banner^  Farrar^  JanoB,  and  KnMichniUf  Oful  OarI#- 
Con  HutUf  for  the  appellantB. 

B.  R,  Firrman^  for  the  appellee. 
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Bbbmudez,  C  J.  This  is  a  suit  io  damages,  alleged  to  have 
leen  sustained  in  consequence  of  the  death  of  the  husband  of 
plaintiff  and  fatter  of  htt  miner  daughter,  occasioned  by  the 
gross  fault  and  negUgeooai  e<  Hm  de&adants,  who  are  sought 
to  be  held  HaMe  m  wMdo. 

The  case  was  once  beibre  this  court  (41  La.  Ann.  1091)  on 
exceptions  by  Che  railroad  company,  which  had  been  main- 
tained below,  bttt  which  wera  overruled  en  appeal,  the  case 
being  remawded  for  fwrtlier  proeeedinfs. 

The  fundamental  averment  is,  that  on  January  21,  1889, 
John  Cline,  husband  and  father  aforesaid,  was  driving  a  vehi- 
cle gently  on  Calliope  Street,  between  St.  Charles  Avenua  and 
Prytania  Street,  in  this  city,  with  due  can  and  cantioov  with- 
out any  negligence  on  his  part,  ignorant  of  the  dangerous 
condition  of  that  street,  when  the  right  fore  wheel  of  his 
wagon  got  into  a  deep  hole  by  the  side  of  the  track  of  the 
railroad  company,  ran  into  a  loose  rail,  was  suddenly  and 
unexpectedly  stopped  thereby;  that  by  the  shock  thus  occa- 
sioned, Cline  was  violently  thrown  from  the  vehicle  against 
the  loose  rail,  and  against  a  spike  protruding  therefrom,  the 
fall  resulting  in  the  fracture  of  his  skull,  and  in  his  conse- 
quent death,  after  suffering  great  agony  of  pain  in  body  and 
mind. 

It  is  specially  charged  that  this  condition  of  the  street  was 
well  known  to  the  officers  of  both  defendants,  and  eapeeially 
the  railroad  company,  or  if  not  known,  could  with  reasonable 
diligence  have  been  known,  and  the  danger  averted,  had  they 
done  their  duty  before  the  happening  of  the  accident 

The  prayer  is  for  thirty  thousand  dollars  damages. 

The  railroad  company  excepted,  but  its  objections  were  dis- 
posed of,  as  has  already  been  stated. 

The  city  pleaded  the  general  issue,  and  averred  a  contract 
with  the  railroad  company,  whereby  it  had  agreed  to  ke^  the 
streets  on  which  it  passed  in  proper  condition  and  order,  and 
that,  were  judgment  rendered  against  the  city,  it  should  re- 
cover a  like  judgment  against  the  railroad  company,  which 
was  thereby  called  in  warranty,  but  on  whom  no  service  was 
made. 

The  railroad  company  answered  by  a  general  denial  al«o, 
p]ie«ding  that  the  plaintiff  was  no  party  to  the  contract  alleged 
by  the  city,  and  cannot  sue  under  it,  and  that  said  oontract 
contains  the  remedy  agreed  on,  in  case  of  violation,  which  is 
exclusive  of  all  others,  namely,  coercion  to  specific  perform- 
ance by  the  city. 
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It  farther  avers  thai  ito  railway  was  properly  constructed; 
that  ainoe  then  it  waa,  on  CaUiope  Street*  put  out  of  order  by 
improper  drainage^  miA  consequent  aocumulation  of  water; 
that  another  eaaee  of  the  condition  in  which  it  was  pat  is  the 
eonstant  heavy  traffic  through  thatatreet^  and  the  illegal  loads 
hauled  over  it;  all  of  which  made  it  imposeiUe  to  keep  said 
street  in  better  condition^  and  that  the  condition  in  which  it 
was  OD  the  day  of  the  alleged  accident  was  not  due  to  any 
£Binlt  or  omission  of  this  defendant 

The  case  was  tried  by  a  jury,  who  returned  a  verdict  for 
seven  thossMuid  five  hundred  dollars  against  both  defendants, 
with  a  reserve  of  the  rights  of  the  defendants  as  against  each 
otter.    Judgment  was  accordingly  Tendered. 

Hence  this  appeal  by  both  defendanta. 

The  eirenmetances  of  the  aeeident  may  be  eonsidered  as 
iMving  heen  eobstantially  proved;  but  has  the  evidence  estab- 
lislied  that  the  city  of  New  Oiieane  and  the  railroad  company 
are  ecpsally  hafale?  and  that,  even  in  default,  the  plaintiff  Urn- 
asif  is  not  guilty  of  eontrijbutory  negligence  sufficient  to  defeat 
his  right  of  action  against  both  or  either  of  the  defendants? 

The  law  goreruing  a  case  c(f  this  description,  and  the  prin- 
eiples  upon  which  it  rests,  are  pUii  enough;  but  it  is  not  al- 
ways easy  to  apply  them  to  oocurring  cases,  which  generally 
differ  in  some  significant  matter  of  detail. 

The  testimony  is  ordinarily  cenfiicting,  and  soch  that  it  is 
difienlt  to  arrive  at  the  real  laols  in  diapnte. 

In  the  present  instance,  the  law  and  principle  have  been, 
te  a  considerable  extant,  expounded,  when  the  case  came  up 
on  the  exeeptioae;  but  the  averments  of  the  petition  were  taken 
fer  true  in  dealiwg  with  the  preliminary  defenses,  and  had  the 
establisfaed  on  the  trial,  a£ber  the  remanding  of  the 
all  the  &ietB  averred,  full  recovery  could  have  taken 
place,  leaving  out  of  view  in  this  statemeat  the  quantum  oi 


There  eaa  be  no  doubt  that  a  city  is  under  the  obligation  of 
keeping  its  stneets,  sidewalks,  etc.,  in  good  order  of  repair,  so,  at 
least,  as  to  prevent  aerious  accident  or  injury  to  persons  using 
the  same,  or  to  their  pn^>erty;  and  that  where  such  happen  by 
tha  heedlessness  or  fault  of  the  corporation  having  previous 
knowledge  of  the  bad  condition  of  the  street,  sidewalk,  or  par- 
tionlar  dangerous  spot,  and  without  any  oontributive  act, 
whether  by  eomorisBion  or  omiseion  of  the  party  afflicted,  the 
corporation  can  be  held  to  repair  the  damage  oeoasioned. 
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It  is  also  well  settled  in  law  and  jurisprudence,  that  although 
a  municipal  corporation,  hj  virtue  of  the  right  with  which  it 
is  vested  of  control  over  its  streets,  can  legitimately  grant  to 
a  railway  company  the  privilege  to  build  its  track  and  run  its 
cars  on  the  same,  imposing  upon  it  t1:e  burden  of  keeping 
them,  from  curb  to  curb,  or  rail  to  rail,  in  good  order  and  con- 
dition so  as  to  prevent  injury,  as  it  is  Itself  bound  to  do,  the 
concession  of  the  grant  and  the  imposition  and  acceptance  of 
the  burden  do  not  relieve  the  corporation  from  liability,  should 
the  company  fail  to  comply  with  its  obligations,  and  by  its 
negligence  and  default  inflict  injury  to  one  using  due  care  and 
precaution,  and  not  guilty  of  contributory  neglect 

It  is  also  well  recognized  that  a  party  injured  has  a  double 
action  against  both  the  city  and  the  railroad  company,  re- 
gardless of  the  contract  between  them,  holding  each  as  prima- 
rily responsible,  and  that  when  the  city  is  mulcted,  it  has  the 
right  to  recover  against  the  railroad  company  in  the  same 
action,  if  both  are  defendants,  and  the  city  has  properly  brought 
in  the  railroad  company  by  a  call  in  warranty,  or  a  distinct 
suit. 

It  is  likewise  firmly  established  that  an  injured  party,  in 
order  to  recover,  must  be  shown  not  to  have  been  guilty  of  any 
contributory  negligence,  —  that  is,  the  careless  commission  or 
omission  of  acts  which,  if  prudently  done  or  not  done,  would 
have  avoided  the  occurrence  of  the  injury  occasioned  by  the 
heedlessness  of  another,  and  which  is  considered  as  the  proxi- 
mate cause  of  the  accident. 

The  evidence  in  this  case  establishes  the  stubborn  facts  of 
the  existence  of  the  hole,  of  the  loose  rail  Hnd  protruding  spike 
on  the  side,  the  fall  of  tlie  man,  the  fracture  of  his  skull  on 
the  rail  and  spikes,  and  his  consequent  destruction  and  death. 

Certainly,  there  are  three  parties  to  this  accident  who  may 
be  charged  with  negligence. 

As  against  the  driver,  it  is  claimed  that  the  hole  was  visible, 
as  it  was  four  feet  long,  two  feet  deep,  and  four  inches  wide, 
and  it  was  about  three  o'clock,  p.  m.,  when  the  wheel  of  hia 
wagon  got  into  it;  that  he  must  have  seen  it  and  should  have 
seen  it;  that  if  he  did  not  see  it,  it  was  because  he  did  not  do 
his  duty  in  looking  forward;  that  if  he  saw  it,  he  should  have- 
avoided  it  by  stopping  in  time  and  taking  a  different  course; 
that  if  he  did  not  see  it,  it  was  his  own  fault;  that  ho  was 
guilty  of  contributory  negligence,  and  that  his  representatives 
have  no  right  to  complain  and  seek  indemnity  through  him. 
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As  againfit  the  city,  it  is  urged  that  it  was  bound  to  keep 
its  streets  in  good  order  and  condition;  that  had  it  done  so,  the 
bole  would  never  have  existed,  or  would  have  been  stopped  in 
time,  and  the  accident  would  not  have  happened;  that  its  de- 
fense of  penury  is  bad;  and  that  its  contract  with  the  railroad 
company  did  not  exonerate  it  from  the  obligation. 

As  against  the  railroad  company,  it  is  pressed  that  it  was 
bound  to  keep  in  like  good  order  and  condition  the  streets 
through  which  it  ran  its  tracks  and  cars,  whether  under  the 
contract,  or  independent  of  any  agreement  to  that  end;  that 
surely  it  was  bound  to  keep  its  tracks,  rails,  and  spikes,  de- 
signed to  fasten  the  same  down,  so  that  no  injury  could  be 
produced  thereby  to  any  traveler  on  the  streets,  although 
using  the  same  with  more  or  less  usual  inattention,  and  that 
if  the  condition  of  the  loose  rail  and  protruding  spikes  be  the 
proximate  cause  of  the  death,  it  is  liable  in  damages. 

It  cannot  be  reasonably  supposed  that  the  driver  knew  of 
the  condition  of  the  hole,  saw  it,  and  intentionally  ran  the  fore 
right  wheel  of  his  wagon  into  it.  The  size  and  appearance  of 
the  hole  were  not  such  as  unnecessarily  and  unavoidably  must 
have  provoked  attention.  The  hole  was  such  as  any  one  driv- 
ing on  the  track  may  not  have  noticed.  The  deceased  had  a 
right  to  drive  on  the  track.  The  right  of  way  or  franchise 
conceded  by  the  city  to  the  railroad  company  did  not  deprive 
the  deceased,  or  any  one  else,  running  vehicles  on  the  street 
from  the  right  of  using  any  .part  of  the  street,  or  the  track 
itself.     There  was  no  trespass. 

But  even  if  the  driver  had  seen  the  hole  and  had  not  avoided 
it,  nothing  shows  that  he  knew  of  its  dangerous  character. 
Could  he  be  really  charged  with  negligence,  it  would  not  be 
with  that  sort  of  negligence  technically  known  as  contributory, 
which  is  the  commission  or  omission  by  the  party  of  an  act 
amounting  to  a  want  of  ordinary  care  as  concurring  or  co- 
operating with  the  negligent  act  of  another,  and  which  is  the 
proximate  cause  or  occasion  of  the  injury  complained  of.  To 
constitute  contributory  negligence,  there  must  be  a  want  of 
ordinary  care  and  a  proximate  connection  between  that  and 
the  injury:  Beach  on  Contributory  Negligence,  7. 

No  doubt  the  city  was  in  default.  The  hole  bad  been  in 
the  condition  known  for  more  than  two  weeks.  Accidents  had 
occurred,  but  which  had  produced  no  grave  injury  worth  being 
judicially  complained  of.  The  city  must  be  considered  as 
having  had  notice  of  the  condition  of  the  hole,  and  it  is  no 
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•excuM  for  it  to  jplead  pemny^^r  «kift  Itha  MtpaniiUUtf  on  the 
railroad  <K>iDpanj  §q  sa  i0  M,vmd  JmkiMif,  The  <cUf  aboHld 
have  natifad  thftcoiopanj;  Iwt ftioiaiiifaf  il htm  bvoMl <•  pat 
the  hole  in  a  oaskdHkm  JM»t  to  be  -daiifenNie.  it  Bbeukl  be 
hlanied  for  netiiaviDg  ao  done. 

NeverthelesB,  the  heedleaaoeBf  of  the  <Aif  m  the  ftremiafis, 
however  oeneurable^  does  joot  £a»ten  upon  it  the  ne^poofiihilitj 
in  damages  aought  to  he  saddled  upon  it 

The  iallix^  of  the  xigfbt  for^  wheel  of  the  w«C0Mn  i^^  (^n 
hofe  cauised  ji  shock;  ihat  <ehock  daehed  the  driver  fr^m  ibfae 
vehicle,  and  he  was  flucg  with  sooae  violeDee.  The  evideooB 
ahowe  that  jevexal  Atfa«r  tr<avelei»  oo  the  etMet  and  im  the 
tTAck  had  juet  ivilb  sLuailar  Acoidekot,  had  heeo  thiwm  ftom 
their  carts  oa  the  ftavexaent,  but  Aoae  weee  Jcilkd  <x  dukger- 
ously  hunt  The  (unfartuiiOLte  feUowa  werie  {nDre<er  lose  hruiaedi 
and  that  wab  all,  altheugfa  much  ia  itself  to  aeHie  ezleot 

Id  the  preaejot  instance,  the  duiker  mouid  hav<e  eiftataiiied 
no  further  injury  had  it  not  beeo  that  a  oooditioiL  of  ihicisB 
Tezisted  at  the  lime  whbh  did  Bet  -eiiat  prerionelf,  when  the 
-other  aecidents  .oocurr«d.  The  cii^  is  »ot  aued  aow  tar  the 
siifferip^  which  the  driver  Auatained  ia  ^DnaaquoiMce  leif  hraacB 
inflicted  by  the  faU.  It  is  sued  for  da^iage  safiered  on  isomm- 
qnence  of  the  death  of  the  drifter,  aAd  rtbe  faet  ia,  that  42he  cdtjr 
is  not  guilty  of  Any  aegligeBce  whioh  mam  .the  poexiiniaiie  or 
direct  cause  -of  tbsEt  catastrophe. 

The  jnsponsibiUty  JBuet  peat  on  other  -shMiMbm.  The  de- 
fenses announced  of  the  railroad  oempaay  hiare  fio  bottom  to 
stand  .Uipoo.  Coocediog  aU  the  £ac«6  at^erved^  whsdh  snaidd  Baem 
to  tend  to  show  acoiKlitien  of  thiaags  AmeiMiiiBf  acwieirhaifto  vis 
major  or  lUAOODtrollahle  x^rcutnatanoefi,  the  Tailroed  eonqauiy 
cAD&ot  he  h^eajd  to  say  rtihat  they  wens  lef  Bvtdk  a  ehauMSter  am 
to  pre veD tit  irom  Atoppuag  the  halc^  And  fveve^tjiig  it  froaa 
heii>g  dajaserxuAB, — fraio  oailiBg  dowA  aeeMrely  the  faioe  rail, 
ajed  faateiung  ateadily  the  protradiag  «jpikea.  The  ffadntiff 
oeuld  ^iiei,  indepeadeat  of  ADy  »eQiiAract  bolmmm  tim  titj  mad 
the  company. 

Though  true  it  he  ^that  the  thole  was  aomevheidaa^enam, 
and  was  the  cause  of  the  «hock  Wrhich  oooaaoMid  the  ia^  the 
certainty  ia,  that  ibut  for  the  loose  rail  And  proArsidiixg  ejakes, 
the  traveler  .would  root  haxie  oiet  with  an  uotiiadly  eod  eodden 
death.  He  would  iiave  faiUen,  would  Ihavie  reoeiryed  «araie 
bruises,  for  indeDmlfying  which  be  would  not  {Mnabaiyy  bavie 
sued  either  the  (city  or  the  oocnpany;  'but  he  would  not  haow 
teen  killed. 
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The  csuae,  rav^a  poman^,  <>f  the  idoatb  inras  (he  viplent  oom- 
ing  in  contact  of  the  skull  of  the  deceased  l^ith  the  loose  rail 
ftiid  the  protrudinig  spikee,  in  consequence  of  which  the  skull 
was  fmctured  or  perforated,  with  almost  instimtaneoup  death 
aa  the  result. 

Ify  under  the  facts  iind  the  law,  this  railroad  company  cfln- 
not  be  held  responsible,  but  must  be  excused^  what  ie  the  case 
in  which  a  company  can  be  held  liable  for  omissions  of  duty 
which  AT0  the  direct  cauee  of  irreparable  ipaiamity? 

la  the  oon«idera^n  of  thiii  <\ase,  aad  the  law  and  jurispru- 
dance  applicaUe  ta  it,  we  have  aoneuited  with  advantage  a 
new  work,  just  issued,  on  roads  and  streets,  by  Elliott,  which 
ia  quite  xsoAQmendable- 

It  is  very  diffionU  io  compute  tba  daipagee  to  which  the 
plaintiff,  in  her  own  right  and  as  tutrix,  is  entitled  for  the  loas 
asatainel  by  ibe  ^leath  of  the  kusband  and  father. 

When  she  opened  his  estate,  fi(be  produced  the  certificate  of 
tbe  corojxer  tp  prove  the  death«  and  /she  establiahed  from  it 
that  be  was  ei^ty-two  yaarfi  of  age. 

It  is  clatffned  thai,  according  to  the  life  ineurance  time 
tables,  he  would  probably  have  lived  twelve  years  more,  and 
it  is  iusisted  that  his  earninge  during  that  time  would  have 
amoaated  to  a  oousidarabje  avm,  and  thgt  this  amovmt,  at 
least,  should  be  recovered  in  this  action. 

It  may  be,  and  it  may  not  be,  that  the  party  would  have 
Hvad  that  time.  He  might  have  died  the  next  day,  the  next 
month,  the  next  year,  by  disease,  or  some  accident,  or  some 
other  unforeseen  cause. 

His  earnings  were  small.  The  evidence  in  that  respect  is 
entirely  unsatisfactory  and  unreasonable.  The  fact  is,  that 
he  was  a  wagon-driver,  doing  jobs;  but  he  had  to  provide  for 
a  stable  and  shed  for  his  horse  and  wagon,  for  feed  for  the 
animal;  be  had  to  Fupply  his  own  wants.  If  he  earned  $1.50 
or  $2  a  day,  he  could  have  saved  very  little  to  provide  for  his 
w^  and  daughter,  who,  it  is  to  be  presumed,  owing  to  their 
age  and  condition  in  life,  must  have  been  able  to  support 
themselves  to  some  extent. 

It  is  extremely  doubtful  that  the  earnings  of  the  poor  man 
aould  have  amounted,  in  the  e&d,  to  one  thousand  dollars,  but 
to  avoid  doing  his  representatives  any  injury,  we  will  allow 
that  sum,  thinking  it  ample. 

It  is  therefore  ordered  and  decreed  that  the  verdict  of  the 

jury,  and  the  judgment  thereon,  as  regards  the  city  of  New 
4if.  9t,  Bv.,  Vol.  xxvl— u 
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Orleans,  be  quashed  and  reversed,  and  that  there  be  judgment 
in  favor  of  the  city,  with  costs  in  both  courts;  and  it  is  further 
ordered  and  adjudged  that  the  verdict,  and  judgment  thereon, 
against  the  railroad  company  be  amended  so  as  to  reduce  the 
amount  to  one  thousand  dollars,  with  interest  as  allowed,  and 
costs  below,  and  that  thus  amended  said  judgment  be  affirmed, 
at  rppellee's  costs. 

Municipal  Corporations  —  Liabilitt  roR  Defects  nr  Streets.  — 
Where  the  charter  of  a  municipal  corporation  imposes  upon  it  the  duty  of 
keeping  its  streets  in  repair,  it  will  be  liable  to  one  injured  by  its  failure  to 
perform  such  duty:  Mau§  ▼.  SpriuQ/ield^  101  Mo.  618;  20  Am.  Sl  Rep.  634, 
and  note;  Browning  v.  SjprinofiM,  17  lU.  143;  63  Am.  Dec.  345,  and  extended 
note;  note  to  Baxter  ▼.  Winoonki  Turnpike  Co.,  62  Am.  Dec.  92;  Bampson  r, 
Taylor,  16  R  L  83.  See  Mulvane  v.  Soulh  Topeha,  45  Kan.  45|  23  Am.  St. 
Rep.  706,  and  note. 

MumciPAL  CoRPORATioirs — LiABiUTT  lOB  NsouoKiraB  ov  Tbird  Pbr- 
80N8.  ^If  a  oity  assumes  to  grant  a  person  the  right  to  plaoe  an  obstruetion 
in  a  public  street,  it  will  be  liable  for  any  injury  caused  thereby  through  the 
negligence  of  the  party  maintaining  the  obstruction:  Coh^v.  New  Tori,  113 
N.  Y.  532;  10  Am.  St.  Rep.  606,  and  note;  Ofage  City  t.  LarUn,  40  Kan. 
206;  10  Am.  St  Rep.  186.  A  oity  will  be  liable  for  the  negligence  of  the 
employees  of  a  street-railway  who  fail  to  properly  guard  a  defect  in  a  street: 
Ble$9ingion  t.  Boston,  158  Mass.  409.  A  township  will  be  liable  in  damages 
to  one  injured  through  a  defect  in  a  bridge  built  by  a  railroad  and  snUsti- 
tuted  for  the  highway  at  that  point:  DaUon  t.  Upper  Tyrone  Tp.,  137  Pa.  St 
18. 

KBouaBNCR^CoRTRiBUTORTv  AS  A  Bar  TO  Rbootrrt.  —When  the  oon- 
tributory  negligenoe  of  the  plaintiff  is  the  proximate  cause  of  the  injury, 
there  can  be  no  recovery:  Corcoran  r,  SL  Louie  etc.  Ky  Co.,  105  Mo.  399;  24 
Am.  St.  Kep.  394,  and  note;  note  to  Johnson  v.  Hudson  River  S.  S.  Co,,  75 
Am.  Deo.  383;  extended  note  to  Henry  County  Turnpike  Co,  t.  Jackson, 
44  Am.  Rep.  276-279. 

STRBET-RAiLROADfl  1— DuTT  fo  Kexp  Traok  ih  Rxpair.-^A  ftreet-rail- 
way  is  liable  for  its  negligenoe  in  not  keeping  its  tracks  in  safe  condition,  to 
one  injured  thereby:  Woodman  ▼.  MetropoUtan  R,  R,  Co.,  149  Mass.  335;  14 
Am.  St.  Rep.  427,  and  note;  but  the  complaint  in  such  an  action  must  aver 
that  the  plaintiff  was  in  the  exercise  of  due  care  at  the  time  of  the  accident: 
Cownn  T.  Muskegon  R*y  Co.,  84  Mich.  583. 

8trebt*railroai)s —Right  op  Public  to  Use  Tracks  op.  — One  who 
enters  upon  the  tracks  of  a  railroad  laid  in  the  streets  of  a  city  is  not  a  tree* 
passer:  Louisville  etc  R'y  Co.  v.  Phillips,  112  Ind.  59;  2  Am.  St  Rep.  155, 
and  note;  but  the  right  of  such  person  is  subordinate  to  that  of  the  company, 
and  he  must  use  due  oare  to  aroid  danger:  Warner  v.  People's  St.  R'y  Co., 
141  Pa.  St.  615;  Fenton  v.  ^Seoowl  Am  R.  R.  Co,,  126  N.  Y.  626s  ThomoM  ▼. 
Cmsms'mc  R'y  Co.,  132  Pa.  8k  504. 
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Gabcemal  v.  MoWilliams. 

[43  LooinuiA  Arnual,  464.] 

Lmib  — Lr  Pbitilbged  Commuhioations,  thb  Pabtt  Making  Thsm  n 
P&oraoTSO  from  the  infliotioa  of  damages,  anleat  the  ocoaaion  making 
them  pririleged  was  used  as  a  means  of  inflicting  a  willful  and  malioioas 
injnry  upon  another. 

Lebkl.  —  OoGASion  Which  Rxitdsrb  Communications  Pbiyilxosd  Rbbuts 
Aut  Imvxrknck  ov  Mauos  arising  from  a  statement  prejudicial  to  an- 
other, and  casts  the  burden  upon  him  to  prove  malice  in  fact,  and  also 
that  the  party  making  them  was  actuated  by  motives  of  personal  spite 
and  ill-will,  independent  of  the  occasion  on  which  the  eommunications 
were  made. 

LnxL  —  Pbiyiuegb,  to  Whom  Extends.  —  Communications  made  in  the 
eourse  of  duty  in  judicial  or  legislative  proceedings  are  absolutely  privi- 
leged, and  free  from  liability,  civil  or  criminal.  This  privilege  extends 
to  parties,  counsel,  witnesses,  jurors,  and  judges  in  judicial  proceedings, 
and  to  members  and  attachees  in  legislative  proceedings. 

I^BXL —  PrIVILKOKD  COMMUNICATIONS  —  JUDICIAL  PBOCEKDINOS  —  BUBDKM 

or  Proof.  —  If  an  occasion,  such  as  a  judicial  proceeding,  exists  which 
renders  the  oommunioation  complained  of  privileged,  the  only  inquiry 
is,  whether  or  not  the  matter  was  pertinent  to  the  occasion.  If  it  was, 
this  is  an  absolute  defense,  and  depends  in  no  respect  upon  the  good 
faith  of  the  party  complained  of.  The  burden  of  proof  is  on  the  com* 
plalnant  to  show  want  of  occasion,  or  if  it  existed,  that  the  matter  was 
not  pertinent,  and  that  the  communication  was  made  with  malice  in 
laet^  with  design  to  injure  the  complainants 

Felix  Voorhie$  and  J.  Hamilton  RUU^  for  the  appellant 
Sims  and  Qoudran^  and  A.  Talbot,  for  the  appellee. 

McEnbbt,  J.  The  plaintiff  sued  the  defendant  for  libel 
and  Blander. 

The  alleged  libel  and  slander  is  contained  in  the  petition 
in  the  suit  of  Jacob  MoWilliams  v.  Justinien  Michel. 

The  object  of  the  suit  was  to  have  declared  absolutely  null 
and  void  a  certain  tax  sale  of  the  plaintiff's  property. 

The  language  used  is  of  thnt  character  which,  if  not  classed 
as  a  privileged  communication,  malice  would  be  presumed 
and  damages  assessed,  unless  justified  by  the  defendant.  It 
will  rot  be  necessary  to  reproduce  the  language  employed  in 
the  petition  in  said  suit  of  McVVilliams  v.  MicheL 

The  defense  is,  that  the  libel  and  slander  is  a  privileged 
oommnnication;  that  it  was  used  in  the  petition  in  said  suit 
without  malicious  intent,  upon  the  advice  of  counsel,  in  the 
proaecution  of  his  legal  rights. 

The  trial  was  by  jury,  and  there  was  a  judgment  and  ver- 
dict in  favor  of  defendant,  from  which  the  plaintiff  appealed. 
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In  the  suit  of  Mo  Williams  v.  Michel,  out  of  which  grew  this 
suit,  the  plaialiff  alloged  that  he  was  the  owner  of  certain 
property,  upon  which  all  the  taxes  had  been  paid,  and  that 
the  sheriff  illegally  and  wrongfully  sold  the  sajsoe  at  tax  aala, 
and  adjudicated  ^  same  to  Miehel;  that  said  property  was 
confusedly  sold  with  property  belonging  to  Wilbur  and  Sons, 
although  he  held  a  distinct  title  to  same,  which  was  known  to 
said  sheriff  and  tax  oolleotor,  Oardemal;  that  he  wrongfully 
adjudicated  said  property  to  said  Michel,  who  forcibly  got  pos- 
sesssion  of  the  Raine  through  the  pretended  tax  sale;  that  his 
property  and  that  of  Wilbur  and  Sons  was  sold  at  said  tax  sale 
«s  the  property  of  Breaux  and  Duperrieri  when  said  sheriff 
and  tax  collector  knew  that  said  property  was  owned  by  him 
and  Wilbur  and  Sons;  that  he  knew  the  taxes  had  ail  been 
paid  oh  siaid  property;  that  after  said  sale  to  Michel,  he  en- 
tered into  an  agreement  with  Titus  Oardemal,  the  brother  of 
«aid  Gabriel  Gktrdemal,  sheriff  and  tax  collector,  to  cut  down 
and  remove  timber  from  said  property. 

He  alleges  that  said  sheriff,  Gardemal,  failed  to  oflbr  said 
property  for  sale  on  the  day  advertised,  because  there  were 
many  bidders  present,  and  that  he  postponed  said  sale  to  a 
different  day,  when  it  was  sold  as  alleged.  In  these  acts  of  the 
sheriff,  it  is  alleged  he  conspired  with  his  brother,  Titus  Gard* 
emal,  and  Justinien  Michel,  in  order,  through  a  pretended 
tax  sale,  to  get  possession  of  the  property  of  the  petitioner. 

An  injunction  was  prayed  for  against  Michel,  and  a  jadg- 
ment  was  prayed  for  quieting  petitioner  in  his  title  to  said 
property. 

This  is  but  a  brief  summary  of  the  many  allegations  in  the 
petition. 

There  was  evidence  introduced  on  the  trial  to  prove  the 
falsity  of  the  severe  charges  in  the  petition. 

They  may  be  unfounded  and  false  in  fact,  and  yet  defendant 
may  not  be  responsible  in  damages  for  the  language  used  in 
the  petition.  In  privileged  communications,  the  party  is  pro- 
tected from  the  infliction  of  damages,  unless  the  occasion  was 
used  as  a  means  of  inflicting  a  willful  and  malicious  injury 
npon  the  plaintiff. 

The  occasion  on  which  a  privileged  communication  is  made 
rebute  the  inference  of  malice  arising  from  a  statement  preju- 
dicial to  the  character  of  the  plaintiff,  and  it  devolves  upon 
him  to  prove  malice  in  fact;  that  the  defendant  was  actuated 
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bj  moUves  of  personal  spite  and  Ol-will,  independent  of  the 
occasion  on  which  the  communication  waa  made. 

Cariata  commanications  are  absolotelj  privileged,  and  no 
person  is  liable,  either  cirilly  or  criminally,  in  respect  of  anj-* 
thing  published  by  him  in  the  course  of  his  duty  in  any  judi* 
cial  proceeding.  This  privilege  extends  to  parties,  counsel,. 
witneasee,  jorora  and  judges  in  a  judicial  proceeding,  to  pro* 
ceedings  in  legislative  bodies,  and  to  all  who,  in  the  discharge 
of  public  duty  or  the  honest  pursuit  of  private  right,  are 
compelled  to  take  part  in  the  administration  of  justice  or  in 
legislation:  Heard  on  Libel  and  Slander,  sees.  90,  103,  110; 
Newell  on  Defamation,  p.  428^  seei^  26, 27;  FUk  v.  Soniat^  33  La. 
Ann.  1400;  Vinos  v.  Merchants^  MuL  Ins.  Co.^  83  La.  Ann. 
1265. 

In  thi9  class  of  privileged  communications,  the  occasion  is 
an  absolute  privilege,  and  the  only  question  is,  whether  the 
occasion  existed,  and  whether  the  matter  complained  of  was 
pertinent  to  the  occasion.  In  judicial  proceedings,  both  crim- 
inal and  civil,  great  latitude  is  allowed  parties  in  the  pursuit 
of  privatv  rights,  or  the  prosecution  of  crimes.  Public  order 
necessarily  requires  this  latitude.  What,  then,  is  alleged  in 
a  judicial  proceeding  in  the  effort  to  enforce  a  private  right  is 
not  ta  be  judged  by  technical  rules*  The  party  attempting  to 
enforce  his  right  may  be  mistaken  in  his  remedy;  he  may  use 
language  which  could  have  been  avoided.  But  after  all,  the 
question  is  one  of  intent. 

^  Intent  makes  the  libel  in  such  a  case;  strong  words  do 
not":  KUnck  r.  Coibf,  4«  N.  Y.  434;  7  Am.  Rep.  360. 

If  the  occasion  exists  on  which  the  privileged  communicatiou 
is  made,  and  the  matter  is  pertinent  to  the  occasion,  it  supplies 
an  absolute  defense,  and  depends  in  no  respect  upon  the  bona 
fides  of  the  defendant. 

The  burden  of  proof  is  on  the  plaintiff.  He  must  show  the 
absence  of  the  occasion,  and  if  the  occasion  existed,  that  the 
matter  complained  of  was  not  pertinent  to  the  occasion,  and 
that  the  defendant  acted  with  malice  in  fact,  through  hatred, 
ill-will,  with  a  malicious  design  to  injure  the  plaintiff:  Fitk  v. 
Smiat,  38  La.  Ann.  1400. 

There  is  no  proof  of  this  kind  in  the  record. 

Judgment  affirmed. 

JjoxL^^  Pbivtlfobd  CoMMiTinoATroNs.  —  Where  a  oommniiicatioii  ii  |»rlT* 
flmiii^  Uftero  caa  be  no  recovery  against  the  party  making  it:  Bude  ▼.  Nas»t 
79  Wis.  S21;  24  Am.  St  Rep.  717,  and  note. 
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Libel  —  Pritilbqsd  Communications  —  Maliob.  —  Where  a  pnblicafcion 
\b  deiemied  as  privileged,  there  is  no  presamption  of  malice:  Contvy  ▼.  Pitt*- 
burg  Timea,  139  Pa.  St.  834;  23  Am.  81  Rep.  188,  and  note.  There  is  a  pn- 
sumption  of  malice  in  an  action  for  libel,  which  is  rebntted  by  proof  of 
jnstitication:  HUey  ▼.  Lee,  88  Ky.  6a3;  21  Am.  St.  Rep.  358,  and  note.  Sea 
extended  note  to  TtnoUligtr  ▼.   WantU,  72  Am.  Dec  428. 

Libel  —  pRrviLEOSD  Communications  —  Judicial  and  Legislatiyx  Pbo- 
CBED1NG9. —  Parties  to  an  action  are  privileged  from  suit  for  accusations  mada 
in  thetr  pleadings:  Park  ▼.  Dek^  Frte  Fret$  Co.,  72  Mich.  660;  16  Am.  St. 
Rep.  644,  and  note;  and  the  same  is  true  as  regards  all  proceedings  in  courts 
of  jaatice  or  legislative  proceedings:  Sunge  v.  Franklin,  72  Tax*  686;  13 
St  Rep.  833»  and  note;  ^iMeii  ▼.  Cramer,  104  N.  a  674. 
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JuRLSDicnnoN  —  Intkrstatb  Commbbcb  Act.  —  One  who  daims  damsges  for 
a  violation  of  the  interstate  commerce  act  cannot  maintain  his  aeticm  In 
a  state  court,  but  mast  bring  it  either  before  the  interstate  oommeree 
commission  or  a  federal  court. 

Jurisdiction  —  Rbmbdt  —  Statb  ob  Fbdbral  Court.  —  Legal  or  equitabla 
rights  acquired  under  state  laws  nuiy  be  vindicated  in  a  state  courts  or  if 
the  parties  reside  in  different  states,  in  a  federal  court,  or  if  such  rights 
are  acquired  under  United  States  laws,  in  state  or  federal  courts,  subject 
to  the  qualification  that  where  a  right  arises  under  United  States  law, 
Congress  may  give  a  federal  court  exclusive  jurisdiction. 

Jurisdiction  or  Fbderal  Court,  whbn  Exclusivb.  —  Where  a  United 
States  statute  gives  a  right  without  specifying  a  remedy,  it  maybe  proa- 
ecu  ted  in  a  state  court;  but  when  a  right  is  thus  given,  and  a  specifio 
remedy  provided,  or  a  new  power  and  the  means  of  ezeouting  it  are 
therein  granted,  such  right  and  power  can  be  enforced  only  in  the  method 
provided  by  such  statute. 

B.  R.  Forman^  for  the  appellant. 

Bayne^  Denegrty  and  Bayne^  for  the  appellee. 

Bermudez,  G.  J.  This  is  an  appeal  from  %  jadgment  bqb- 
taining  a  plea  to  the  jurisdiction  of  a  state  court,  relegating 
the  plaintiff  to  that  of  a  federal  court. 

The  action  arises  under  the  act  of  Congress  known  as  the 
interstate  commerce  act,  and  is  for  the  recovery  of  damages 
for  averred  unlawful  discrimination  by  defendant  injurious  to 
plaintiff,  for  the  transportation  of  coal  from  another  state  for 
several  years:  24  U.  S.  Stats,  at  Large,  p.  552,  sec.  9. 

The  section  relied  on  is  to  the  effect  that  any  person  or 
persons  claiming  to  be  damaged  by  any  common  carrier,  sub- 
ject to  the  provisions  of  this  act,  may  either  make  complaint  to 
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the  commission  as  hereinafter  provided  for,  or  may  bring 
suit  in  his  or  their  own  behalf  for  the  recovery  of  damages 
for  which  such  common  carrier  may  be  liable  under  the  pro- 
visions of  this  act  in  any  district  or  circuit  court  of  the  Uriited 
States  of  competent  jurisdiction;  but  such  person  or  persons 
shall  not  have  the  right  to  pursue  both  of  said  remedies,  and 
must  in  each  case  elect  which  one  of  the  two  methods  of  pro- 
cedure herein  provided  for  he  or  they  will  adopt. 

After  referring  to  the  ruling  of  the  United  States  supreme 
court  in  the  case  of  Claflin  v.  Houseman^  98  U.  8.  136,  137, 
which  is  in  point  on  the  question,  the  district  judge  has  well 
said :  '*  The  general  rule  is,  that  where  a  particular  remedy  is 
provided  by  law,  such  remedy  must  be  sought  to  the  exclusion 
of  all  others,  in  the  cases  contemplated  by  the  statute;  other- 
wise a  person  claiming  injury  under  the  act  of  Congress, 
instead  of  being  compelled  to  elect  which  one  of  the  two 
methods  of  procedure  provided  by  the  act  he  will  adopt,  will  be 
afforded  a  third  alternative  not  contemplated  or  provided  for 
by  the  said  act,  and  this,  in  violation  of  its  express  terms, 
whereby  he  is  limited  to  a  choice  between  two  remedies." 

The  authority  referred  to  contains  the  following  language: 
"A  legal  or  equitable  right  acquired  under  the  state  laws 
may  be  prosecuted  in  the  state  court,  and  also,  if  the  parties 
reside  in  different  states,  in  federal  courts.  So  rights,  whether 
legal  or  equitable,  acquired  under  the  laws  of  the  United 
States,  may  be  prosecuted  in  the  United  States  courts,  or  in 
the  state  courts,  competent  to  decide  rights  of  the  like  char- 
acter and  class,  subject  to  this  qualification:  that  where  a 
right  arises  under  a  law  of  the  United  States,  Congress  may, 
if  it  see  fit,  give  to  the  federal  courts  exclusive  jurisdiction. 
This  jurisdiction  is  sometimes  exclusive  by  express  enact- 
ment, and  sometimes  by  implication.  If  an  act  of  Congress 
gives  a  penalty  to  a  party  aggrieved  without  specifying  a 
remedy  for  its  enforcement,  there  is  no  reason  why  it  should 
not  be  enforced,  if  not  provided  otherwise  by  some  act  of  Con- 
gress, by  a  proper  action  in  a  state  court." 

In  the  instant  case,  the  right  asserted  by  the  plaintiff  is 
claimed  under  an  act  of  Congress  which  specifies  the  remedy 
for  its  enforcement. 

This  circumstance  suffices  to  evidence  that  Congress  saw  fit 
to  give  the  federal  courts  exclusive  jurisdiction.  The  motive 
which  induced  such  legislation  may  have  been,  and  no  doubt 
is,  to  create  one  entire  and  one  compU^tf  pystem,  and  provide 
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Ibf  the  tieceMary  utAfatm  mtkehinerj  to  mA9  it  ^ffeetrfe  on 
an  imp6tULtit  and  tttal  Btibj^t  of  national  tnteresl 

Sed,  further,  Sathc^rland  on  Btai  Coml.,  6«o.  S99;  Dudley  r. 
Vayhew,  8  N.  Y.  9;  TIW  J!fd«M  Taylar,  4  Wall.  429;  Jlfar<«ii 
y.  ^vtttef,  1  Wheat.  884;  JBb  |)Afe^  JTfJVSM,  18  Wall.  236.  The 
atithoritiea  referred  to  by  the  appellant  do  not  austain  faie 
poeition. 

Judgment  affirmed. 


JaRMi>a7rioii-^RaiaiiT.*-'0Tjarv  oa  VaamaiiL  Cevsv. -^Stat* 
!»▼•  JBriidiotiea  to  trj  and  detormin*  oooflioting  olaims  to  Undt  within  ito  bov* 
den,  when  they  arise  between  oitiaene  of  ther  state,  though  both  daimanU  are 
grantees  of  the  United  Stoteft:  BtaU  ¥.  Baehelder,  6  Minn.  ^±3;  tO  Am.  Dee. 
aiO,  sad  note.  The  stalo  eonrti  mmf  ateraiie  Jnrisdietton  ki  aR  eMOi  hi 
wliieamioli  Jarkditftion  kaa  not  been  eaelMivelj  nested  in  the  fedonl  ioaHaj 
King  rf  Pi^iMttm  ▼•  Ku/epptt^  22  Mo.  550;  06  Am.  Dee.  688.  The  eircait  ooart 
of  the  United  States  baa  jurisdiction  where  one  of  the  |»arties  to  the  soit  Is  a 
oitiaen  of  another  state  or  oonntry:  FW  ▼.  iforfoii,  4  Cush.  27;  50  Am.  Dec 
760,  and  note.  OlFenset  agahist  the  federal  law  nmy  be  pvnished  in  the  tftate 
%m  well  aa  fedwal  eoiirl%  ti^iera  «aelniAr«  jnvSadietloii  has  oca  been  eottfetyed 
«pM  the  latlen  CmmammtaUk  v.  IWer,  8  Mel»  aUh  41  Aik  Dsa  600,  aad 
note. 

OouaTS^JuanDionoN  of  Fidkkal  Oouan,  whbm  ExoLusira. — WImfs, 
by  the  laws  of  Indian  Territory,  the  remedy  for  a  wronf^  is  confined  to  the 
aearcst  United  Otatei  eonrt^  the  eonrt  of  another  stale  fias  no  JarMietioa  to 
•aterlMdn  «a  aeCioa  fbt  sneb  wnngir  BMtrmaok  v«  Pom^  46  Kitu  4I0y  fiS 
▲nk  8fe»  Rep.  784  State  seatta  have  no  jtirisdiction  to  pnntsh  erimes  aaaiael 
Iha  United  Sutes^  as  anoh:  Pwgk  ▼•  kJo^  88  CaL  145;  99  Am.  Deo.  860. 
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SLAimnt— WoEM  SLiLKDBBom  nn  8a  -'A  false  statement  made  bgr  «•• 
of  another,  that  he  is  a  seoundrel,  a  rogue,  and  a  damned  rasoal,  and  that 
he  has  stolen  all  the  property  owned  by  him,  uttered  in  a  pabTio  place 
end  manner,  in  the  presence  of  by-standers,  is  slanderons  ^er  se. 

8L4KDBB — Implibd  Mauob  JiHrmrTTifo  RaoDTBET  wmrouT  PaeoF. -^ 
Malice  is  implied  from  the  use  ef  opprobrioas  epithets  which  aro  sla»- 
derons  per  m;  and  proof  of  special  injury  is  not  necessary  to  a  rscoTary 
of  damages. 

fiLAivDBH.  —  Both  Dam aob  Aira  Maucb  vat  bb  ImrBRttBD  from  the  aatovo 
and  faUity  of  the  words  vsed,  and  from  the  oircamstanoes  andar  afiiob 
they  were  nttered,  without  ipeeial  proof. 

Slandbr. — Omb  Who  Unlawfuxxt  Imtb&fkbbs  with  thb  Bjobt  of  Ah- 
OTHBB  to  enjoy  that  degree  of  respect,  good- will,  and  social  and  bnsineea 
diatinction  to  which  his  own  acts  and  hit  social  and  business  habitv 


fit]*  Itev  bf  dMttftiitei  liMfcdiriMi  mpm^  tmi^m  himmii  UMm  to 

oonwqaeniud  damages. 
In  Libel  aki>  SLAXDm^  QvxanoNS  or  Damaob  ahd  Mauok  an  mixed  qaes- 
tioos  of  law  and  facti  of  whieh  coorte  are  OHire  competent  to  jadge  tbaii 
Jnridtarek 

Kenneth  BaVlio  and  0.  W.  Du  Roy^  for  tbe  appellant. 
Jokn  Jf«  Ogdin  Ofid  £«  P.  Veawief  for  the  appellee. 

WATi^Nfl,  J.  Plaintiff  is  appellant  from  an  adfrerse  judg- 
ment based  on  the  rerdict  of  a  jurjr  rejecting  his  demand 
against  the  defendant  of  five  thousand  dollars  damages  for 
slander  and  defamation  of  eharacter. 

The  eharge  made  in  the  petition  is,  that  at  the  store  of  one 
McClelland,  in  the  parish  of  St  Landry,  on  the  20th  of  Octo- 
ber, 1888,  same  being  a  public  place,  the  defendant,  Michael 
Scanlan,  in  a  public  manner,  and  in  the  presence  and  hearing 
of  the  by-standers  who  had  congregated  there,  ^'malicionFrly^ 
wickedly,  slanderously,  Hbelously,  and  with  the  malicious  and 
wicked  intention  to  defame  and  slander,  publicly  called  [him] 
a  scoundrel,  or,  in  the  vernacular  [of  the]  public,  said  that 
[he]  was  '  a  rascalj^  'a  damned  rascal,^  and  '  that  the  property 
he  owned  he  had  stolen,  and  that  [Scanlan]  could  prove  these 
accusations  from  the  public  records/  ^ 

Petitioner  avers  that  he  is,  and  has  always  been,  a  citizen 
of  the  parish  of  Acadia,  where  he  has  always  borne  a  good 
name  for  fair  dealing  and  honesty,  and  is  engaged  in  farming 
and  mercantile  pursuits.  He  avers  that  his  good  reputation 
is  due  to  his  uniform  good  conduct  as  an  honest  man,  and 
that  he  has  thereby  attained  a  position  as  an  honorable  citi- 
zen and  a  just  man;  and  that  his  ''good  name  and  fame  hav& 
aequired  [for]  him  credit  in  the  commercial  world,  and  a 
position  for  himself  and  family  in  society/' 

He  further  avers  that  the  aforesaid  *'  accusations  are  false, 
libelous,  and  slanderous,  find  [that  they]  involve  great  moral 
turpitude,  and  were  wickedly  and  maliciously  uttered  by  the 
defendant  with  the  unlawful  and  malicious  intent  to  injure 
and  defame  him;  that  these  defamations  seriously  damaged 
[him]  in  feeling  and  reputation;  and  that  he  has  thereby  snf* 
fered  great  mental  agony  and  humiliation.'' 

He  further  avers  that  he  has  never  given  the  defendant  any 
^  cause  or  excuse  for  the  utterance  of  (said)  false,  malicious, 
and  wicked  slanders,  and  that  said  Scanlan  was  prompted  to 
BO  utter  them  through  sheer  malice,  and  with  intent  to  defame 
and  injure  him/' 
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He  places  hie  damages  at  five  thousand  dollars,  and  prays 
for  judgment  accordingly. 

In  his  answer,  the  defendant  avers  '*  that  if  he  used  any  re- 
marks whatever  regarding  the  plaintiff  of  an  injurious  char- 
acter, that  the  words  used  were  [so]  used  by  him  in  a  moment 
of  temporary  irritation,  caused  by  remarks  made  by  the  plain- 
tiff derogatory  to  the  Farmers'  Alliance,  of  which  defendant 
is  a  member;  that  no  words  used  by  him  on  that  occasion 
were  premeditated,  or  intended  to  injure  the  plaintiff,  or  to 
damage  him,  even  in  the. remotest  degree;  that  any  transient 
expression  of  angry  feelings  on  [his]  part,  without  malice, 
was  made  at  a  small  store,  in  which  there  were  but  few  per- 
sons; and  that  no  currency  or  circulation  was  given  to  said 
statements  by  [him],  either  before  or  after  said  meeting  at 
the  store;  that  if  any  currency  or  circulation  has  been  given 
to  said  words,  it  was  done  by  the  plaintiff,  and  by  his  son-in- 
law,  Joseph  McClelland,  who  was  one  of  the  parties  present 
at  the  store.'* 

He  charges  that  plaintiff  is  actuated  by  avaricious  and 
unworthy  motives  in  bringing  this  suit,  and  is  also  governed 
by  a  desire  to  harass  and  annoy  him  thereby;  and  he  avers 
that  his  action  is  causeless,  vexatious,  and  annoying,  and  has 
caused  him  damage  in  loss  of  time,  vexation,  trouble,  and 
attorney  fees,  in  the  sum  of  three  hundred  dollars,  for  which 
he  prays  judgment  in  reconvention. 

We  have  reproduced  all  of  the  salient  points  of  the  petition 
and  answer  as  the  most  appropriate  and  effective  method  of 
stating  the  case  as  it  was  stated  to  and  tried  by  the  jury,  and 
therefrom  it  will  appear  that  slander  is  charged  distinctly 
in  the  former,  and  not  denied,  but  on  the  contrary,  tacitly  ad- 
mitted, in  the  latter,  and  that  with  a  guarded  admission  is 
coupled  a  plea  of  justification  and  excuse. 

On  these  pleadings,  evidence  pro  et  con  was  introduced,  and 
it  may  be  fairly  summarized  as  follows,  viz.,  that  on  the 
date,  at  the  place,  and  under  the  circumstances  given  in  plain- 
tiff's petition,  and  in  the  course  of  a  conversation  had  and 
held  by  and  between  the  defendant  and  Boone  and  McClel- 
land on  a  business  matter,  the  defendant  stated  that  the  plain- 
tiff, "Savoie,  was  a  rogue,  and  that  he  had  stolen  everything 
that  he  owned,  and  that  he  could  prove  that  he  was  a  rogue 
by  the  records  at  Crowley,"  i.  e.,  the  site  of  the  court-house  of 
the  parish  of  Acadia,  where  plaintiff  lives. 

Those  two  witnesses  recite,  circumstantially,  the  origin  and 
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history  of  the  conversation  in  which  the  foregoing  statement 
was  made,  and  they  affirm  that  nothing  was  said  or  done  on 
that  day  to  irritate  the  defendant,  and  that  the  plaintiff  was 
not  present  at  all.  They  state  that,  on  the  contrary,  defend- 
ant was  a  little  excited,  but  did  not  pr^jsent  the  appearance  of 
being  angry,  though  he  spoke  in  a  loud  tone  of  voice. 

Notwithstanding  the  defendant  and  bis  son  (who  was  in 
company  with  him  on  the  occasion)  were  interrogated  as  wit- 
nesses on  the  former's  behalf,  neither  of  them  denied  the 
truthfulness  of  the  testimony  of  the  plaintiff's  witnesses,  but 
during  the  course  of  the  trial,  one  of  the  jurors  propounded  to 
the  defendant  this  question,  viz.:  — 

'*  Q.  Was  the  rumor  current  in  the  neighborhood  concern- 
ing what  Mr.  Savoie  had  said  or  done  to  the  members,  and 
those  that  wished  to  join  the  order,  that  aroused  your  feelings 
[and  caused  you]  to  use  the  language  charged  in  the  plead- 
ings?   A.  Yes." 

This  is  a  confession  of  the  defendant  on  oath,  under  circum* 
fliances  of  alleged  mitigation;  but  the  plaintiff  emphatically 
denies  the  statement  he  is  alleged  to  have  made  concern- 
ing the  Farmers'  Alliance,  which  is  referred  to  in  the  above 
interrogatory,  and  McClelland  affirms  the  truth  of  plaintiff's 
statement  to  that  effect  In  addition  to  this,  an  intimate 
friend  of  the  defendant  testifies  that  the  defendant  made  the 
following  statement  to  him,  after  the  suit  had  been  filed,  viz. : 
**  I  do  not  recollect  if  I  said  these  remarks  about  Mr.  Savoie, 
bat  if  I  did,  be  Jesus  I  will  prove  them  on  him  by  his  kin- 
folks." 

Each  of  the  plaintiff's  witnesses  admits  having  repeated  to 
others  the  charges  defendant  had  made  against  the  plaintiff, 
and  amongst  others,  one  of  them  repeated  them  to  the  plaintiff 
himself  ou  the  day  after  they  were  made. 

The  proof  shows  that  the  plaintiff  is  a  gentleman  of  good 
standing  in  the  community  in  which  he  lives,  and  that  he  is 
a  planter  and  merchant,  and  gins  cotton  for  the  farmers  of 
the  neighborhood.  It  also  shows  that  the  plaintiff's  family 
consists  of  a  wife  and  nine  children,  that  he  is  over  fifty  years 
of  age,  and  that  he  was  born  in  the  parish  of  St.  Landry,  and 
always  resided  therein  until  the  new  parish  of  Acadia  was 
formed  and  his  property  was  therein  incorporated. 

It  appears,  also,  that  the  defendant  is  a  man  of  family,  fifty* 
fonr  years  old,  and  a  farmer  by  occupation,  and  that  he  is 
respected  and  well  thought  of  in  the  neighborhood. 
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The  tettiflflNMif  clearly  eiteiblielMis-  ailof  tbe  aTerments  mad*' 
in  the  plaintiff's  petition,  and  tbat  the  slanderom  utteninoe» 
of  the  defendant  are  KbelcniB.and  untrue,  and  that  he  had  not 
the  slightest  ground  or  excuee  therefor.  The  etatement,  pub«- 
licly  and  seriouelj  made,  tbat  a  reputable  cititen  im  '*a  rogue^ 
and  that  he  had  stolen  eTerythiog  he  owned,"  and  that  these 
charges  eould  be  proven  by  simple- refensnoe  to  the  parochial 
archives,  constitutes  a  sienderp«r  se.  They  are  shown  to  have 
been  made  altogether  without  provocation  on  the  part  of  the 
complainant,  who  was  at  his  home,  moe  miles  away,  at  the 
time.  They  were  made  with  great  apparent  deliberaiioo,  and 
not,  as  is  stated  in  the  defendant's  answer,  '^  in  a  moineot  of 
temporary  irritation." 

Considering  the  plaintiff's  station  in  life,  hie  oecupationt 
age,  and  family,  it  is  eaeily  perceived  that  he  waa  mncb 
grieved  and  annoyed,  and  felt  injured  in  reputation  and  feel- 
ing by  these  ignominious  and  slanderous  epithets  and  libeloos 
charges. 

In  the  course  of  the  plaintiff's  interrogation  as  a  witneaa, 
the  following  occurred,  viz.:  — 

^Q.  Have  you  not  been  damaged  by  theee  stateawntSy 
made  by  Scanlan,  as  proved  here  to-day?    A.  I  have. 

**Q.  In  what  manner? — please  state  to  the  jury«  A.  In 
the  first  place,  I  feel  that  I  am  hurt  to  have  to*  carry  aach  a 
name  through  the  public.  In  the  next  place,  my  IMinge 
have  been  hurt,  as  these  things  have  been  repeated  to  mywife 
and  children  by  the  public,  and  fearing  that  the  puUic*weuld 
believe  them,  I  would  be  ashamed  to  go  out  in  their  company. 
This  thing  has  caused  roe  a  great  deal  of  worry  ef  mind,  to 
try  and  try  and  vindicate  myself  to  the  public  in  which  I  live; 
and  it  has  caused  me  some  mortification. 

**Q.  What  has  been  your  reputation  among  your  fellow* 
men?    A.  So  far  as  I  know,  it  has  always  been  goodi 

"Q.  What  has  been  your  social  position  in-  the  pariah?  A 
Always  good. 

'*  Q.  Have  you  ever  held  official  position  in  St.  Landry  par- 
ish, before  its  division?  If  so,  what?  A.  Only  at  OMBiher  of 
the  police  jury,  and  president  of  that  body. 

**  Q.  Considering  the  injury  to  your  feelings,  ntental  anxiety, 
mortification,  and  injuries  which  you  say  these  acenaaitions 
have  caused  you,  [at]  what  do  you  estimate  your  damages,  in 
dollars  and  cents?  A.  For  what  [the]  petitiaa  oallsi  aa  my 
name  is  better  than  money.'* 
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We  do  not  laio  ihis  ttestioienfr  m  iMortiealaarly  affeetiog  the 

qitantum  of  damages,  but  merely  for  the  purpose  of  character- 
inag  the  «ci  and  ite  ingfiriout  flifeotoy  in  reBf>eot  to  the  plain* 
tiSL  With  due  deferance  io,  and  with  proper  regard  for,  the 
▼erdict  of  the  jury  tcjjeetii^g  the  plaintiff's  demands,  we  think 
he  is  clearly  entitled  to  some  compensation  for  the  damage 
and  injury  fae  haesttstained  through  the  effect  of  the  alander 
which  the  defendant  malidonely  propagated  against  him. 

it  is  tme  that  thene  is  no  direct  psoof  of  malioe  on  the  part 
•of  the  defendant  in  giving  utterance  to  the  slander;  but,  on 
Ifae  contrary,  the  defeodant  states,  as  a  witness,  that  he  enter- 
teoned  neither  malice  nor  iU-'wiil  against  the  plaintiff  at  the 
time  it  wiaa  uttered;  yet  in  snch  case  the  law  imputee  malice 
to  the  act  on  account  of  its  character;  for  the  use  of  oppro- 
farions  epithets  implies  malice,  when  they  are  slanderous 
fMT  sc  It  Bttfiices  to  maintain  .an  action  to  recoyer  damages 
witbont  fn'orimg  special  injury  to  the  party  defamed:  WiUiams 
V.  McUanus^  38  La.  Ann.  161;  68  Am.  Rep.  171;  14  La.  198; 
2g  La.  Ann.  280;  Staub  v.  Benthuyten,  86  La.  Ann.  469;  Mil- 
ier  V.  M&Uteii^  16  La.  389;  Feray  y.  FooU,  12  La.  Ann.  894. 

And  it  wae  raoently  ruled  by  this  court  in  Bpatomo  y.  Ftm^ 
richan,  40  La.  Ann.  423,  that  *' both  the  damageor  injury  and 
the  maUoe  may  be  inferred  from  the  nature  and  falsity  of  the 
wnrds,  and  from  the  circamBtances  under  which  they  were  ut- 
tered, without  the  necessity  of  special  proofs  MilUr  ▼.  ifo^ 
jCrin^  16  La.  380;  Daly  y.  Vam,  BefUhuy$m,  8  La.  Ann.  69; 
2Wi6a  ▼•  Maddoxj  11  La.  Ann.  206;  66  Am.  Dec.  198;  Can  y. 
New  OrkoM  Itiri^^,  27  La.  Ann.  214. 

The  ease  of  Weil  y.  lerael^  42  La.  Ann.  955,  states  a  similar 
doctrine  in  an  analogous  case. 

With  regard  to  the  injurious  effects  of  slanderous  utterances, 
dootrine  of  the  common  law  has  become  a  precept  of  our 
iBce,  vis.,  '*  that  eyery  person  has  a  right  to  enjoy 
that  degree  of  respect,  good-will,  and  social  or  busintfis  distinc- 
tioD  to  which  his  own  acts  and  his  social  or  business  habits 
entitle  him,  and  any  one  who  unlawfully  interferes  with  this 
right  hy  circulating  slanderous  reports  renders  himself  liable 
for  consequent  damages '':  Williamg  y.  McManus^  38  La.  Ann. 
161;  68  Am.  Rep.  171;  Statkb  y.  Van  Bsnihv^eenj  36  La.  Ann. 
467;  P€rrei  w.  New  Orleans  2Vm»,  25  La.  Ann.  170;  Folkard's 
fitarkie  on  Slander  and  Libel,  99. 

It  is  joet  thie  sort  of  unwarrantable  interference  with  the 
fimmJdS's  rights  and  privileges  that  defendant  has  been  guilty 
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of,  and  for  the  oonsequenoes  of  which  he  has  become  responsi- 
ble thereby. 

In  this  as  in  all  cases  of  this  character,  the  proper  meaiiiFe' 
of  damages  is  difficult  to  determine,  and  consequently  reliaDce 
must  be  placed  upon  precedent,  as  imputed  by  the  circum- 
stances of  the  case. 

In  Oreen  v.  Harvey,  14  La.  202,  the  compensation  allowed 
plaintiff  for  the  slanderous  charge  of  forgery  was  1450;  that 
awarded  to  the  plaintiff  in  16  La.  198,  for  the  charge  of  being 
a  rascal,  and  of  false  swearing,  was  five  hundred  dollars;  that 
allowed  the  plaintiff  in  Cook  v.  Tardos^  6  La.  Ann.  779,  for  being 
called  a  thief,  was  four  hundred  dollars;  the  amount  awarded 
to  the  plaintiff  in  William$  y.  MeManus^  88  La.  Ann.  161,  58 
Am.  Rep.  171,  for  being  called  a  ^'  damned  whore,"  was  five 
hundred  dollars;  the  amount  allowed  the  plaintiff  in  Spotomo 
y.  Fourichon^  40  La.  Ann,  423,  for  the  circulation  of  the  slan- 
derous report  that  he  was  a  negro,  was  five  hundred  dollars; 
the  amount  awarded  plaintiff  in  Mohrman  y.  OHm^  17  La.  Ann. 
64,  for  haying  been  denounced  as  a  damned  thief,  was  one 
thousand  dollars;  the  amount  allowed  plaintiff  in  Bannin  ▼. 
Elliott^  19  La.  Ann.  822,  for  slanderous  and  defamatory  words, 
was  one  thousand  dollars. 

The  slanderous  epithets  of  which  the  plaintiff  complains 
are  not  less  serious  and  injurious  in  character  than  those  em« 
ployed  in  either  case  mentioned. 

It  is  the  duty  of  courts  of  justice,  in  proper  cases,  to  punish, 
and  thereby  repress,  the  use  of  such  slanderous  and  defama- 
tory epithets,  to  the  end  that  the  good  name  and  fair  fame  of 
the  citizen  may  be  properly  protected;  and  taking  into  con- 
sideration the  good  character,  age,  and  circumstances  of  the 
plaintiff,  as  well  as  of  the  defendant,  we  are  of  opinion  that  the 
sum  of  three  hundred  dollars  would  be  a  reasonable  and  just 
allowance  to  plaintiff,  and  at  the  same  time  not  too  oppressiye 
on  the  defendant. 

In  rejecting  the  plaintiff's  demands,  the  jury  doubtless 
gave  too  great  credence  and  effect  to  the  defendant's  disavowal 
of  malice,  and  plaintiff's  failure  to  prove  specific  damages; 
but  we  have  the  less  reluctance  in  revising  the  verdict,  as  under 
the  law  and  jurisprudence  appertaining  to  slander  and  libel, 
these  are  mixed  questions  of  law  and  fact,  of  which  the  courts 
are  more  competent  to  judge  than  juries  are.  For  the  fore- 
going reasons,  the  {udgnient  appealed  from  must  be  reversed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  ver- 
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diet  of  the  jury,  and  the  judgment  of  the  coart  thereon  based, 
be  and  the  same  ia  hereby  annulled  and  reversed,  and  it  is 
now  ordered  and  decreed  that  there  be  judgment  in  plaintiff's 
favor,  and  against  the  defendant,  for  the  sum  of  three  hun- 
dre<l  dollars,  with  legal  interest  from  judicial  demand,  and  all 
costs  of  both  courts.  

Slahdbb — Words  Slahdbrous  pbb  Sb.  —  A  charge  that  one  haa  commit- 
ted an  indictable  offense  is  alanderoos  per  ml*  Oudger  ▼.  PenlancL  108  N.  C. 
593;  23  Am.  St  Rep.  73,  and  note;  Davii  y.  Carey,  141  Pa.  St.  314.  As  to 
what  words  are  slanderous  and  actionable  per  se,  see  Heas  ▼.  Sparks^  44  Kan. 
465;  21  Am.  St  Rep.  300,  and  note;  note  to  McFadin  t.  David,  41  Am.  Rep. 
5P0-O92;  note  to  Colmm  T.  Hartoood,  12  Am.  Dec.  89-46.  To  charge  a 
batcher  with  seUing  diseased  meat  is  actionable  |wr #0.'  Blumhaa-dtY,  Boltr, 
70  Mil.  32a 

SiANDKR—- Damagb  and  Maucb,  whbn  Infbrrbd.  —  Express  malice  is 
presnmed  and  need  not  be  proved  when  the  words  are  actionable  perte:  State 
T.  Brady^  44  ELan.  435;  21  Am.  St  Rep.  296,  and  note;  extended  note  to 
TerwiUMQer  t.  FKoimI^  72  Anu  Deo.  427.  Both  malice  and  injury  may  be  in- 
fared  from  the  nature  and  falsity  of  the  wordsx  SpoUtmo  V.  FamHtkont  40  La. 

Atin^  423b 


Statb  V.  QUAID. 

[tf  LOTOSIAJiA  Amkual,  1078.] 

OAMnro* — Pn-pooL  n  nor  a  Gambunq  Gamb  within  the  sense  of  the  oon- 
slitotion  and  laws  of  Louisiana,  and  a  municipal  ordinance  prohibiting  H 
•■  snch  is  illegal  and  Toid. 

Buch^  Dinkekpiel^  and  Hari^  for  the  appellant 

Carlson  Huntj  city  attorney^  and  Henry  Sen$haw^  a$ri$tani 
eUy  aUamey^  for  the  state. 

Watktns,  J.  The  defendant  is  appellant  from  five  different 
oonyictions  and  sentences  to  pay  fines  for  alleged  violations 
of  city  ordinance  4034,  council  series,  which  denounces  as  an 
offense  *'  gambling  with  dice,  cards,  or  other  means,"  or  '*  keep- 
ing a  banking  game  or  gambling-house.'' 

The  charge  made  in  each  of  the  several  cases  is  as  follows, 
viz.:  ''That  Thomas  Quaid  did  then  and  there  violate  ordi- 
nance 4034,  C.  S.y  by  keeping  a  gambling  game  known  as  pin- 
pool,  upon  which  money  is  bet,  said  gambling  game  being 
played  in  the  above-mentioned  house,"  etc. 

The  contention  and  answer  of  the  defendant  are,  that  "pin- 
pool  is  not  a  gambling  game,  and  therefore  [it]  is  not  in  the 
oontemplation  of  [said]  ordinance;  and  in  the  alternative  it 


206  amkVM  %  Qfum.  [LaaidM% 

i8  alleged  ibat  jf  Mid  endiMOoe  vm  lAtaoded  toeoil^rsce  tii0 
game  of  piu-pool,  {it]  is  Uleg^  Bali,  Aiad  w^id  ";  that  the  boii- 
nes8  of  keeping  a  '^'pool-tabla  ii  meooigaized  as  legal  by  the 
state  aad  crty^  wbicb  impose  iieenaes  on  saioe,  aad  tbat  tbese 
licenses  were  paid  bj  defendant." 

The  proof  shows  tbat  the  game  of  pin-pool  is  placed  oa  a 
table  on  which  five  pins  are  set  in  a  small  square,  one  be- 
ing in  the  eenter  «f  the  eqiiare,  and  «aoh  pin  being  oaonbered 
from  1  to  6,  respeetiTely.  The  game  is  played  by  a  num« 
ber  of  persons^  each  one  of  whom  uses  a  cue  and  balls,  wherebj 
the  pios  are  knocked  down,  and  the  player  is  credited  en  bin 
€00116  sriib  the  respective  nun>bers  of  the  pias  thna  k^iocked 
down.  At  the  beginning  of  the  game,  the  game-keeper  puts  a 
number  of  marbles  in  a  leathern  bottle,  on  each  one  of  which 
is  a  number  printed,  and  after  thoroughly  shaking  it  up,  be 
oaats  ane  to  each  of  the  players.  These  balls  indicate  the 
erder^f  prsfereiioe  amang  the  players,  and  aaeb  one  is  entitled 
to  credit  on  his  scove  for  the  number  mailied  on  his  balL 
When,  in  the  progress  of  the  game,  one  of  the  players  makes 
a  total  score  of  the  precise  number  fixed  as  the  winning 
number,  he  is  entitled  to  the  pool,  and  it  consists  of  the  total 
amount  the  players  contributed  thereto. 

The  proprietor  of  the  establishment  furnishes  the  entire  par* 
aphernalia,  and  charges  so  mudi  per  game,  according  to  the 
number  of  players,  and  as  soon  as  the  game  has  been  com* 
pleted,  he  deducts  same  from  the  pool,  and  the  zseeidue  goes  to 
the  winner. 

The  players  very  frequently  venture  bets  on  the  result  of 
the  game,  but  tbat  is  entireljr  optional  with  them.  In  such 
bets  the  proprietor  has  no  interest  and  assumes  no  risk  what- 
ever. It  matters  not,  so  far  as  he  is  concerned,  what  the 
amount  or  number  of  the  bets  may  be,  the  proprietor  get3 
no  more  nor  receives  any  less  a  consideration  for  the  game. 

The  theory  of  the  game  is,  that  the  proprietor  simply  charges 
for  the  use  of  the  table  and  appliances,  and  it  is  of  no  conse« 
quence  to  him  whether  one  or  all  the  players  pay  for  it,  or 
whether  the  players  contribute  ratably  in  money  in  advance, 
or  agree  that  the  fee  be  paid  out  of  the  pool  by  the  winner^ 
All  of  these  things  are  purely  conventional,  and  as  agreed 
upon  by  the  parties  at  the  commencement  of  the  game. 

This  game  is  not  in  any  correct  sense  a  gambling  game, 
suoh  as  is  denounced  in  the  conRtitution  and  Iaws«  If  the 
argument  and  reasoning  on  the  subject  needed  reinforcement, 
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the  necessary  aid  would  be  supplied  by  the  acts  of  the  state 
and  city  in  demanding  of  and  receiving  from  the  defendant 
licenses  for  the  prosecution  of  this  business. 

The  ''keeping  of  a  gambling  game,"  in  the  seme  of  the  law, 
is  such  as  *'  implies  loss  4Qr  gain  between  parties  "  who  are  par- 
ticipating in  the  game.  But  the  defendant,  as  proprietor,  is 
not  a  participant  in  the  losses  or  gains  incident  to  the  result 
of  the  f  aoM. 

Thai  Ihe  playen  6iA  engiige  -ooeasionaHy  in  bating  on  the 
game  did  not  constitute  it  a  gambling  game.  On  the  con- 
trary, it  is  exclusiyely  a  game  of  skill,  and  does  not  contain 
any  element  of  cbiiBoa. 

The  ordinance  in  question  does  not  rightfully  apply  to  or 
legally  embrace  the  game  of  pin-pool,  and  the  convictions  and 
sentences  of  the  defendant  were  illegaL 

It  is  therefore  ordered  and  decreed  that  the  judgments  and 
aentences  appealed  from  be  annulled  and  set  aside;  and  it  is 
further  ixrdeied  and  deoreed  that  the  vafioiis  yroeeodinga  and 
{MTOBecutuMUi  jagainat  the  defendant  be  aitaled  and  diacontinued, 
and  thfl;t  be  be  iviieTed  from  the  payment  cf  cost. 


IdTW— QA]me.-^Tlw  keeper  ef  a  liflliard-talile^  vpon  which 
partiee  play  with  the  andentsocling  that  the  loser  pay  for  the  gameb  is  guilty 
ef  a  Tiohitiea^if  a  etataite  prohibiting  the  keepii^  of  a  gambling  resort:  Siate 
w,  JBmoiSt  41  lewa,  aSO;  80  An.  Bep.  609.  As  to  what  games  are  lawful  and 
wha*  me  oot,  eee  note  to  State  v.  emUk^  83  Aok  Dec.  134-136.  Play- 
ieg  WHiaide,  the  loeer  to  pay  for  tiie  gtme  and  the  dnnk«i  is  gamblingi 
▼.  Raga%  161  Mass.  118. 
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Band  v.  Hanson. 

(IM  UAMACHVBMTtB,  87.] 

/vDOMBiTi  or  OnnE  Statis  —  Sbrticv.  —  No  Pbisumfi'iuw  dt  Fatok  of 
the  validity  of  a  jadgment  of  another  state  existe,  where  it  appears 
from  the  record  that  the  defendant  wae  a  non-reeident,  and  it  does  not 
appear  affirmatiTely  that  service  of  process  was  made  npon  him  in  that. 
state.  In  a  snit  on  such  jadgment,  it  is  a  good  defense  to  show  that  de- 
fendant was  not  a  resident,  and  that  no  proper  service  was  made  on  hiui 
in  the  state  where  the  jadgment  was  rendered. 

JODOMBNTB  OF   OtHBB   StATBS  —  RiTU&lT   OF    SbRYKS  OF   PAOGnB   SlLBMT 

AS  TO  THB  Statb  IN  Which  Sbbvicb  WAfl  Madb.  —  Where,  in  an  ac- 
tion in  one  state  against  a  resident  of  another,  the  order  for  servioe  of 
process  directed  it  to  be  made  npon  defendant  by  publication,  or  by  giv- 
ing him  a  copy  personally,  or  by  leaving  it  at  bis  last  or  asnal  place  of 
abode,  and  the  return  of  the  officer  showed  a  personal  service  on  de- 
fendant, without  stating  where  it  was  made,  such  return  does  not  war- 
rant the  inference  that  service  was  made  in  the  state  in  which  the  action 
was  pending. 
Appbal—  pRAcnoB  —  LiFBRBNOB  OF  Faot — ExcBPTioiT.  — Where  it  is  de- 
sired to  present  to  the  fall  ooart  on  appeal  the  question  of  law  whether 
or  not  the  agreed  facta  will  warrant  a  particular  inference  of  faet^  it  can 
best  be  dono  by  an  exception  taken  at  tho  hearing  in  the  lower  oonrt. 

Action  od  a  judgment.  William  Rand  commenced  an 
action  and  recovered  judgment  in  the  supreme  court  of  New 
Hampshire  against  Sarah  B.  Hanson,  a  resident  of  Massachu- 
setts. In  that  action,  the  court  issued  an  order  directing  ser- 
vice on  the  defendant  as  stated  in  the  opinion,  and  the  oflQcer's 
return  on  such  order  showed  that  it  was  personally  served 
upon  defendant,  without  disclosing  the  place  of  service.  De- 
fendant was  not  in  New  Hampshire  at  the  date  of  the  issue  of 
the  writ,  or  between  that  date  and  its  return,  nor  did  she  ap- 
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pear  in  the  action.  This  action  was  brought  against  the  ad- 
iniQistratrix  of  Sarah  E.  Hanpon,  upon  the  judgment  rendered 
against  the  latter  in  New  Hampshire,  upon  an  agreed  state- 
ment  *Hhat  the  court  may  draw  proper  and  competent  infer- 
ences of  fact  from  the  above  agreed  facts." 

LE.  Pearly  for  the  plaintiff. 

W.  H.  Moodyy  for  the  defendant. 

Knowlton,  J.  The  judgment  rendered  against  the  defend* 
ant's  intestate  by  the  supreme  court  of  New  Hampshire  was 
void  for  want  of  jurisdiction,  unless  a  proper  process  was  served 
on  her  in  that  state:  Eliot  v.  McCormick^  144  Mass.  10;  Need* 
ham^y.  Thayer ^  147  Mass.  536;  Pennoyer  v.  Neff,  95  U.  S.  714; 
Eaton  v.  Badger ^  33  N.  H.  228.  There  is  a  presumption  in 
favor  of  the  regularity  of  the  proceedings  of  any  court  of  gen- 
eral jurisdiction:  Bissell  v.  Wheelocky  11  Gush.  277;  StockwM 
V.  McCraeken,  109  Mass.  84  But  it  is  always  a  good  defense 
against  a  suit  brought  on  a  judgment  recovered  in  another 
state  to  show  that  the  defendant  was  not  a  resident  of  that 
state,  and  that  no  proper  service  was  made  on  him  there.  The 
presumption  in  favor  of  the  validity  of  a  judgment  does  not 
extend  to  a  case  where  it  appears  from  the  record  that  the 
defendant  was  a  non-resident,  and  it  does  not  appear  that  ser- 
vice of  process  was  made  upon  him  within  the  state:  Dovmer 
V.  Shaw,  22  N.  H.  277;  Morw  v.  Preshy,  25  N.  H.  299.  In 
Galpin  v.  Page,  18  Wall.  350,  it  is  said  that  '^  where  the  special 
powers  conferred  are  exercised  in  a  special  manner,  not  ac- 
cording to  the  course  of  the  common  law,  or  where  the  general 
powers  of  the  court  are  exercised  over  a  class  not  within  its 
ordinary  jurisdiction  upon  the  performance  of  prescribed  con* 
ditions,  no  such  presumption  of  jurisdiction  will  attend  the 
jurisdiction  of  the  court.  The  facts  essential  to  the  exercise 
of  the  special  jurisdiction  must  appear  in  such  cases  upon  the 
record.** 

The  facts  agreed  by  the  parties,  and  the  facts  disclosed  by 
the  record  itself,  show  that  the  court  had  no  jurisdiction  of  the 
defendant's  intestate  when  the  order  of  notice  was  issued  at 
the  February  term  in  1878.  The  record  showing  that  there 
was  no  jurisdiction  without  a  service  of  this  order  upon  her  in 
New  Hampshire,  the  question  arises  whether  the  agreed  state- 
ment shows  that  the  order  was  served  there,  or 'whether  there 
is  any  evidence  in  the  case  which,  under  the  stipulation  in  the 
agreement  that  the  court  may  draw  inferences  of  fact^  would 
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wanant'the  «operior  aourt  in  making  a  finding  to  that  effect 
lUnlesa  this  qu jstioa  can  be  answered  in  the  affirmative,  the 
judgment  must  be  for  the  defendant  The  order  of  notice  di* 
.cectada  aerviee,  eitber  by  pablieation,  or  by  giving  a  copy  in 
hand  to  the  original  defendant,  or  by  kaving  it  At  her  last 
and  usual  place  of  abode.  It  did  not  require  or  contemplate 
a  personal  service  in  the  state  of  New  Hampshire,  but  treated 
a  service  by  leaving  a  copy  At  her  place  of  abode  in  Massa- 
chusetts, or  by  .giving  it  in  hand  to  her  there,  as  of  equal 
effect  with  a  personal  service  within  the  jurisdiction  of  the 
court 

The  fact  that  the  order  was  served  "either  in  New  Hamp- 
shire or  Massachusetts  "  has  no  tendency  to  prove  that  H  was 
jerved  in  New  Hampshire  rather  than  in  Massachusetts.  The 
return  of  the  officer,  that  he  gave  the  defendant  a  copy,  is  en- 
tirely  silent  in  regard  to  the  place  where  the  copy  was  put 
into  the  possession  of  the  o  igiual  defendant,  and  it  has  no 
affirmative  force  in  favor  of  the  proposition  which  must  be  es- 
tablished before  the  judgment  can  be  treated  as  valid.  Noth- 
ing is  agreed  upon  outside  of  the  record  from  which  an  inference 
of  fact  can  be  drawn  in  regard  to  the  place  where  the  service 
was  made,  and  there  is  nothing  in  the  record  itself  which  fur- 
nishes a  foundation  for  such  an  inference.  If  the  order  of 
notice  called  for  a  service  within  the  state,  there  might  be  a 
presumption  of  regularity  in  favor  of  the  service,  although  the 
language  of  the  return  was  as  consistent  with  a  delivery  of 
the  copy  in  Massachusetts  as  in  New  Hampshire.  But  the 
order  assumed  that  no  personal  service  within  the  jurisdiction 
was  necessary  to  the  judgment  which  was  contemplated,  and 
it  would  have  been  complied  with  as  well  by  leaving  a  copy 
at  the  place  of  abode  of  the  original  defendant  in  Haverhill, 
or  by  delivering  it  to  her  in  hand  there,  as  by  a  personal  ser- 
vice in  New  Hampshire. 

We  find  nothing  in  the  case  to  make  the  stipulation  in  the 
agreed  statement,  that  the  court  may  draw  inferences  of  fact, 
of  any  importance.  Upon  the  material  point,  there  is  nothing 
but  the  question  what  is  the  true  legal  construction  of  a  record, 
which  is  always  a  question  of  law  for  the  court  We  there- 
fore have  no  occasion  to  determine  whether  we  should  further 
approve  the  practice  which  has  sometimes  been  permitted,  of 
preeenting  to  the  court  certain  agreed  facts  as  a  case  stated, 
accompanied  by  a  stipulation  that  the  oourt  may  draw  any 
proper  inferences  of  fact,  and  then  asking  the  full  court  to 
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treat  as  a  question  of  law  apparent  on  the  record  the  question 
whether  the  facts  agreed  will  warrant  an  inibrence  of  feet  that 
will  support  the  jadgment  appealed  from,  oa  tlie  assumption, 
without  proof,  that  the  oonrt  btlow>  dimir  the  strongest  infer- 
SBoes  at  isot  peasiUe  iit  favor  of  tha  CMoli  iwbclisd.  It  is^ 
dear  that  such  a  statement  is  not  like  a  spedal  Terdicti  and 
is  not  a  proper  case  stated,  because  it  can  never  be  known  from 
the  record  whether  the  court  helow  drew  any  inferences  of  fact 
or  not.  If  it  is  desired  to  present  to  the  full  court-  the  question 
of  law  whetherthe  facts  agreed  will  warrant  a  particular  in- 
ference of  fact,  it  can  best  be  done  by  an  exception  taken  at 
the  hearing:  See  Hovey  ▼•  Crane^  10  Pick.  440;  Commonwealth 
▼.  CvUerj  13  AUen,  89i3;  Charlton  y.  Df^miell^  100  Mass.  229; 
Keegan  y.  Com,  116  Mass.  289;  AUaniie  NaL  Bank  y.  Harris^ 
118  Mass.  147;  West  v.  Piatt,  120  Mass.  421;  Powers  v.  Provi- 
dent Inst,  for  Sav.y  122  Mass.  443;  Fitzsimmoni  v.  Carroll^  128 
Mass.  401;  Old  Colony  R.  R.  Co.  ▼.  WiLdery  137  Mass.  536; 
Mayhew  v.  Dwf9e,  188  Mass.  684;  Eecht  v.  -Bateheller^  147 
Mass.  335,  339;  9  Am.  St  Rep.  708. 

In  deciding  the  case  on  the  ground  that  fiie  plaintiff  has 
failed  to  ahow  that  service  was  made  in  New  Hampshire,  we 
do  not  intimate  that  the  court  there  had  jurisdictiony  in  the 
absence  of  a  valid  attachment  of  property,  to  issue  a  process 
requiring  the  defendant  to  answer  in  that  state,  or  that  the 
judgment  would  be  gpod  if  service  of  the  order  had  been  made 
them 

Judgment  for  the  defendant 


PaooBBB.  —If  a  ttatattt  requires  a  retam  of  tenrioe  of  prooess  to  state  oer« 
Imb  jatMiakmiml  faelB»  and  it  faiU  to  do  so^  no  presamption  will  be  indulged 
in  laTor  of  a  jndgmeni  rendered  on  sneb  a  retom:  Shemmdoak  ete.  B.  i?.  Cb.  t. 
AMif,  S6  Va.  232;  19  Am.  St  Rep.  89^  and  note;  ffcb^  ▼.  Bunch,  8S  Oa. 
1|  20  Am.  8L  Rep.  SOL 
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Glouoesteb   Isinglass   and    Glue    Company    v. 

Russia  Cement  Company. 

(IM  llABAACHUSnXS,  ML] 

OovnAon  nr  Ristbaiht  of  Tbadi.  -^  A  oontraot  betwMB  two  oorpoimtiooo 
manufactaring  glue  from  fish  skioi,  nnder  a  patent  eapposed  by  both  to 
be  valid,  the  object  of  which  wan  to  avoid  oompetitioo,  and  to  regulate 
prices,  is  not  void  as  against  public  policy,  the  fish-glue  not  being  an 
article  of  prime  necessity,  or  a  staple  commodity  ordinarily  boaght  and 
sold  in  the  market. 

OOHTRAOTS— SPlOinO  PBHTORlCAlfai->FAILVBI   OF    O0II8IDKBATION  —  Af- 

WIBMASQIL  —  Where  a  contract  to  avoid  oompetition  and  regulate  prices, 
between  corporations  manufacturing  fi«h-glne  nnder  a  patent  supposed 
by  both  of  them  to  be  valid,  has  for  its  principal  consideration  a  compro- 
mise of  litigation  between  them  relating  to  an  infringement  of  snoh 
patent,  a  subsequent  discovery  of  the  invalidity  of  the  patent,  after 
part  performance  of  the  oontract»  will  not  constitute  such  failure  of  con- 
sideration as  to  defeat  an  action  for  specific  performance  thereof,  espo- 
eially  when  the  contract  has  been  affirmed  after  the  discovery  of  tho 
invalidity  of  the  pitent. 

Contracts  —  Spicairio  pBRroiucANoi  —  Whbn  will  bb  Dbcbsux  —  Whero 
the  breach  of  a  contract  between  corporations  engaged  in  mannfactar- 
ing  an  article  from  material  the  supply  of  which  is  limited  will  resnlt  in 
depriving  one  of  them  of  its  share  of  such  material,  and  cause  a  oontina« 
ing  injury  to,  and  possibly  a  destruction  of,  its  business,  it  has  no  ado* 
qnate  remedy  at  law  in  damages,  and  is  entitled  to  speeifio  performanoo 
of  the  contract 

SPiomo  Pkkformanob  or  Modified  Contract.  —  When  the  parties  to  • 
contract  have  modified  the  execution  of  it  in  details  by  common  under* 
standing  and  mutual  consent,  specific  performance  of  the  modified  ooa* 
traot  may  be  decreed,  if  the  rights  of  the  parties  nnder  it  aro  still  dear. 

C  Browne,  for  the  plaintiff. 

P.  E.  Tucker  and  0.  H.  Drew,  for  the  defend  ani» 

EInowlton,  J.  The  plaintiff  and  the  defendant  corporationSy 
which  had  been  engaged  in  litigation  with  each  other  as  to 
the  alleged  infringement  of  a  patent  owned  by  the  plaintiff, 
supposing  the  validity  of  the  patent  fully  established,  and  be- 
lieving that  they  would  be  able  practically  to  control  the 
profitable  manufacture  of  fish-glue,  entered  into  a  contract 
with  each  other,  by  which  the  defendant  was  to  pay  a  certain 
sum  for  damages,  and  one  half  of  the  costs  of  the  suits,  and 
was  to  be  allowed  the  use  of  the  patent  Each  party  was  to 
conduct  its  own  establishment,  and  they  were  to  unite  in  the 
purchase  of  fish  skins,  an  article  of  which  the  supply  was 
limited,  and  from  which  the  fish-glue  was  manufactured,  so 
that  there  should  be  no  competition  between  them.  The  plain- 
tiff was  to  fix  the  price  of  all  skins  purchased,  and  the  parties 
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were  to  have  certaiD  places  assigned  to  them  by  two  persons 
named,  of  which  they  were  respectively  to  have  the  product 
From  the  proprietors  of  certain  other  places  mentioned,  the 
defendant  was  to  have  the  entire  product,  and  to  allow  the 
plaintiff  to  receive  from  it  one  third  thereof,  and  the  two  par* 
ties  were  to  divide  equally  between  them  the  skins  which 
might  be  obtained  from  new  producers.  They  were  both  to 
sell  the  glue  at  the  same  price,  to  be  agreed  upon  from  time 
to  time,  and  the  contract  contained  other  stipulations,  the  ef- 
fect of  which  was  to  prevent  competition  between  them.  The 
contract  was  made  in  February,  1884.  After  they  had  con* 
ducted  the  business  in  this  manner  until  early  in  1887,  it  be* 
came  evident  to  both  that  the  patent  was  invalid,  although  no 
formal  judgment  was  rendered  declaring  it  so.  Thereupon, 
Brooks,  the  manager  of  the  defendant  company,  made  a  large 
number  of  what  are  known  as  the  long*term  contracts,  for  the 
purchase  of  all  skins  to  be  produced  until  the  year  1900,  with 
nearly  all  the  producers  of  fish  skins  known  to  the  parties. 
The  plaintiff  received  its  share  of  these  skins,  and  no  difficulty 
arose  between  the  two  companies  until  early  in  July,  1890, 
when  the  defendant  notified  the  producers  of  skins  by  whom 
the  plaintiff  had  been  supplied  up  to  that  time  not  to  deliver 
it  any  more  skins,  and  also  notified  the  plaintiff  of  its  aban- 
donment of  the  contract  Until  then  the  parties  had  gone 
along  under  the  contract  as  modified  by  mutual  consent,  and 
no  intimation  had  been  given  the  plaintiff  of  any  intention  to 
abandon  it  The  object  of  the  bill  is  to  compel  the  defendant 
to  permit  the  plaintiff  to  obtain  directly  from  the  producers, 
or  through  the  defendant,  what  it  deems  its  share  of  the  fish 
skins.  The  defendant  rests  its  defense  on  several  grounds. 
It  contends  that  the  contract  as  originally  made  was  void,  as 
contrary  to  public  policy;  that  it  cannot  be  enforced,  because, 
the  patent  being  invalid,  there  was  no  sufficient  consideration 
for  it;  that  if  it  is  binding,  the  plaintiff  has  a  complete  and 
adequate  remedy  at  law;  that  if  the  plaintiff  is  entitled  to  any 
relief  at  all,  it  should  be  compelled  to  take  its  proportion  of 
the  waste  received  by  the  defendant  under  the  long-term  con- 
tracts with  third  parties;  and  finally,  that  if  the  plaintiff  had 
a  right  to  specific  performance  of  the  contract,  it  has  lost  it, 
by  reason  of  its  own  conduct,  and  the  conduct  of  the  defendant 
to  which  it  has  assented  since  the  original  contract  was  made. 
The  original  purpose  of  the  contract  was  to  regulate  the 
business  of  manufacturing  a  product  under  what  was  supposed 
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to  be  s  new  inTentfw,  «i  wMek  lelten  parlent  of  (bo  XfnHc^ 
Ststeo  had  been  hfBoed,  tvliorefcjr  an  articio  thoB  noarlj  wotIIh- 
less  mfght  be  concerted  mto  an:  arlieh  of  I^rge*  wlm  n# 
use  tor  which  the  fish  skino  were  put  mider  ttm  inveaOam 
gaTO  them  their  market  Tahio.  The  plamtiff  aiM)  the  definsdv 
ani  sought  to  nnher  with  each  other  in  the  purchase  of  the  mw 
material,  so  that  they  ixifght  not  bo  tempted  to  overbid  eaeb 
other,  and  thtia  to  raise  it  tc^  air  tmreasonaMe  price,  and  alB9 
to  agree  or  the  price  at  which*  the  matttrfactnred  artiefe  shaaM 
be  sold,  se  that  they  might  be  secure  in  a  reasonable  proM. 
Bven  ff  thejr  hoped  for  gain  bj  their  joint  exertione,  or  by  the 
possestion  of  a  potent  as  ta  the  value  of  which  they  were  svb' 
sequently  disappointed,  their  contract  had  no  relation  to  an 
artieie  of  priiite  necessity,  or  te  staple  commodities  ordinarily 
bought  and  sold  in  the  market,  but  to  a  particular  artide,  of 
which  both  were  manufacturers  under  the  same  process,  wad 
to  an  article  used  in  the  mannfactare  which  was  of  little  yaltie 
for  any  other  use.  That  the  agreement  was  not  obnoxione  €e 
the  objection  made  by  the  deftndant  is  shown  by  the  case  of 
Centred  Shade  Boiler  Co.  ▼.  Cuekman,  143  Mass.  888. 

The  next  inquiry  is,  whether  the  contract  ia  incapable  of  eiv 
fbrcement  for  want  of  consideration.  If  there  were  ne  conshi- 
oration  for  it  but  a  transfer  of  an  interest  in  a  Toid  patent,  it 
would  be  invalid:  Noah  r.  £oU,  102  Masa.  60;  3  Am.  R^p. 
435;  Harlow  ▼.  Putnam^  124  Mass.  S53.  The  parties  had  been 
engaged  m  extended  litigation  inTolvfng  several  suits.  Aa 
between  them,  and  for  that  litigation,  the  validity  of  the  patent 
had  been  established  by  a  decision  of  the  crrcnit  comt  of  fbe 
United  States;  and  a  judgment  for  damages  in  ftivor  of  the 
plaintifiT  against  the  defendant  was  about  to  be  rendered.  An 
important  part  ol  the  consideration  of  the  contract  was  a  com* 
promise  and  adjustment  of  the  controversy  which  had  taken 
form  in  the  suits  then  pending,  and  a  liquidation  of  the  dam* 
ages  which  the  plaintiff  was  about  to  recover  under  the  decia^ 
ion  of  the  court.  Moreover,  the  parties  were  competitors  fn 
business,  and  for  mutual  advantage  they  entered  into  nraf  ual 
covenants  as  to  the  mode  of  conducting  their  businesa,  and 
the  covenants  of  each  in  that  particular  were  a  consideration 
for  the  covenants  of  the  oth^.  Before  the  invalidity  of  the 
patent  was  discovered,  they  had  performed  the  contract  in 
part,  and  what  each  had  done  in  the  management  of  its  bfi8i-> 
ness  was  a  part  of  the  consideration  for  what  remained  to  be 
done  by  the  other.    The  belief  that  the  patent  was  valid 
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one  at  the  eaonnw  of  ■Htking-  thdr  agreement,  but  ft  was  not 
the  con  a wfafaition  c€  H  in  any  sense  in  whiclr  it  ean  be  sepa- 
rated from  the  ether  oti^eetB  and  prearises  which  fonned  a  part 
of  the  eoneideratien.  Both  partiee  are  disappointed  in  regard 
t»  a  fact  apon  whieh  they  soppesed  they  could  rdy,  but  the 
contraet  cannot  therefare  be  avcMded,  so  far  as  it  is  executory, 
wfma  BO  many  ether  elementB  entered  into  it,  and  when  the 
partM  fasve  for  a  IfRig  lime  been  deriving  advantage  Arom  it, 
Dotonly  m  their  dealings  with  each  other,  but  with  the  public. 

If  it  ahooki  be  held  that  the  nght  to  use  the  patent  formed 
so  larg9  ft  part  of  the  consideration  for  the  defendant's  under* 
taking  that,  aAer  the  diseoverf  of  the  mistake  of  the  parties 
i»  thia  particular,  a  court  of  equity  would  decline  to  decree 
specific  perferavanee  against  the  defendant  if  it  had  season- 
ably^ sought  to  avoid  the  contract  on  the  ground  of  mistake, 
there  are  reasons  why  such  a  defense  should  not  avail  the  de- 
fendant in  this  case.  After  both  parties  knew  that  the  patent 
was  TcAdj  tlie  defendant  still  chose  to  avail  rtself  of  the  benefits 
of  the  ooRtraet)  and  to  go  on  under  it.  There  had  been  no 
adjudication  that  the  patent  was  invalid,  and  the  existence  of 
the  patent*  and  of  the  arrangement  under  which  the  plaintiff 
and  the  defendant  were  acting,  was  probably  somewhat  advan- 
tageous to  the  parties  long  after  they  discovered  that  the 
patent  wouM  not  protect  them  if  put  to  the  test  of  Htigation* 

The  report  finds  that  '*  both  parties  attempted  in  good  faith 
to  da  what  the  contract  called  for,  and  no  complaint  has  ever 
been  made  of  a  breach  ot  any  of  its  provisions  by  either  of 
them  vnrtil  July,  180O,  a  few  days  before  the  commencement 
of  thia  ewrt.^  In  making  the  long^erm  contracts,  Brooks,  the 
defendant's  treaeurer  and  manager,  acted  without  the  knowl- 
edge  of  the  other  oflicers  of  either  of  ti!ie  corporations,  in  order 
that  be  nyight  make  the  contracts  quickly;  but  it  must  be 
inferred  that  he  intended  that  the  plaintiff  should  have  the 
benefit  of  them  as  well  as  the  defendant,  so  far  as  might  be 
necessary  to  carry  out  in  substance  the  provisions  at  the  con- 
tract existing  between  them.  This  is  apparent  from  the  fact 
that  before  buying  the  skins  of  the  firms  of  Shute  and  Mer- 
chanrt)  John  Pew  and  Son,  and  Cunningham  and  Thompson, 
he  execvted  another  agreement  in  the  name  of  the  defendant 
corporation,  which  was  professedly  a  contract  for  the  protec- 
tion of  the  plaintiff  in  regard  to  the  right  to  purchase  skins 
after  the  expiration  of  the  agreement  between  the  plaintiff  and 
the  d^Bndant,  and  until  the  year  1900.    Perkins,  who  was 
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president  of  the  plaintiff  corporation^  and  who  controlled  the 
Bale  of  the  skins  and  waste  of  the  above-mentioned  firms, 
would  not  consent  to  a  sale  of  the  skins  unless  the  defendant 
would  sign  a  contract  for  the  protection  of  the  plaintiff  after 
the  expiration  of  the  agreement,  and  it  was  assumed  by  both 
parties  that  the  plaintiff  would  have  the  benefit  of  these  pur- 
chases, and  would  need  no  protection  during  the  continuance 
of  the  original  agreement  The  report  recites:  "  The  action 
of  Brooks  in  buying  the  skins  was  afterwards  approved  and 
ratified  by  the  officers  of  both  corporations,  and  the  plaintiff 
has  received  skins  purchased  under  some  of  these  contracts, 
and  paid  for  them  at  the  rate  of  twenty  dollars  per  ton  until 
July,  1890."  The  action  so  ratified  and  approved  must  be 
deemed  to  have  been  for  the  benefit  of  both  corporationSy  at 
least  until  the  expiration  of  their  original  contract.  The  con- 
duct  of  the  parties  was,  in  effect,  an  affirmance  and  renewal 
of  the  contract  after  the  invalidity  of  the  patent  was  well 
known.  It  would  be  most  inequitable  to  permit  the  defendant 
— after  having  induced  the  officers  of  the  plaintiff  to  consent  to 
its  purchase  of  nearly  all  the  skins  which  would  be  likely  to 
come  into  the  market  for  a  long  term  of  years,  on  the  faith  of 
an  understanding  that  the  plaintiff  was  to  share  in  the  benefits 
of  the  purchase  —  to  repudiate  the  contract,  and  l^ave  the 
plaintiff  without  the  means  of  procuring  skins  to  carry  on  its 
business.  We  are  of  opinion  that  if  the  defendant  might  suc- 
cessfully have  defended  against  a  suit  for  specific  performance 
on  the  ground  of  the  invalidity  of  the  patent  if  it  had  sought 
to  repudiate  the  contract  on  the  discovery  of  the  mistake,  it 
has  so  far  affirmed  the  contract  since  that  it  cannot  do  so  now. 
The  next  objection  of  the  defendant  is,  that  even  if  it  vio- 
lates its  contract,  it  is  not  shown  that  the  plaintiff  has  not  an 
adequate  remedy  at  law.  The  only  remedy  which  the  plain- 
tiff could  have  at  law  would  be  by  a  recovery  of  damages  for 
the  failure  of  the  defendant  to  deliver,  or  to  allow  those  to  de- 
liver with  whom  it  had  made  contracts  in  its  own  name,  but 
for  the  benefit  of  both,  the  due  proportion  of  fish  skins  to  the 
plaintiff.  It  sufficiently  appears  that  the  principal  market 
for  them  is  in  Gloucester,  that  most  of  the  skin-producers 
there  are  under  contract  with  the  defendant,  and  that  fish 
skins  are  of  very  limited  production.  "  If  the  plaintiff  is  un- 
able to  obtain  skins  produced  by  firms  which  have  contracted 
with  the  defendant,"  it  is  found  that  "it  will  be  very  difficult, 
if  not  impossible,  for  it  to  carry  on  its  business."    This  con« 
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tinning  injury,  leading  to  difficulties  in  the  management  of 
the  plaintiff's  business,  and  possibly  to  its  utter  destruction, 
is  one  that  could  not  be  measured  in  damages.  It  would  be 
practically  impossible  to  estimate  the  amount  of  the  injury, 
or  to  repair  it.  The  plaintiff's  property  invested  in  the  man- 
ufacture must  lose  a  considerable,  but  uncertain,  amount  of 
its  value.  The  injury  thus  threatened  would  be  practically 
irreparable:  Florence  8,  Jf.  Co.  v.  Qrover  and  Baker  S.  M.  Co,^ 
110  Mass.  1, 11. 

It  is  urged  that  if  the  plaintiff  is  entitled  to  any  relief  at  all 
it  should  be  compelled  to  take  its  proportion  of  the  waste  as 
well  as  of  the  skins,  including  in  the  computation  the  waste 
and  skins  of  George  Perkins  and  Son.  In  addition  to  the  fish 
Bkins,  which  were  the  most  valuable  product  for  the  manu* 
facture  of  glue  which  is  left  in  the  business  of  cutting  and 
packing  salt  fish,  there  remain  fins,  bones,  tails,  etc.,  which 
go  by  the  technical  name  of  **  waste."  A  fish-glue  of  an  infe- 
rior character  is  made  therefrom.  As  to  certain  firms,  includ- 
in  George  Perkins  and  Son,  with  whom  the  long-term  contracts 
for  fish  skins  were  made  by  Brooks,  it  appears  that  they  would 
not  sell  the  skins  unless  the  defendant  would  agree  to  buy  the 
waste  also,  and  pay  a  fixed  price  therefor.  While  the  con- 
tracts made  by  Brooks  were  ratified,  so  far  as  the  purchase  of 
skins  was  concerned,  the  plaintiff  has  neither  recognized  nor 
been  required  to  recognize  them  so  far  as  waste  is  concerned. 
The  plaintiff  does  not  use  waste,  nor  has  it  been  requested  by 
the  defendant  to  take  it  The  defendant  has  manufactured 
this  itself,  and  it  does  not  appear  that  such  manufacture  is 
unprofitable.  The  business  was  thus  conducted,  and  the 
plaintiff  received  its  allotted  portion  of  skins,  from  1887  until 
July,  1890,  when  the  defendant  announced  that  it  should  re- 
tain all  the  skins  for  which  it  had  made  contracts.  While 
there  had  been  no  formal  fixing  of  prices  at  which  the  skins 
should  be  bought,  this  had  been  substantially  arranged  be- 
tween the  parties  without  disagreement,  but  it  nowhere  appears 
that  the  waste  was  at  any  time  made  the  subject  of  negotia- 
tions. In  regard  to  the  mode  of  delivery  of  the  skins,  it 
had  been  arranged  that  the  plaintiff  should  receive,  as  its 
fair  proportion,  those  contracted  for  with  Tarr  and  Brother 
and  with  Wanson  &  Co.,  paying  the  producers  therefor,  the 
charge  being  made  directly  to  the  plaintiff.  It  was  also 
arranged  that  the  establishment  of  Shute  and  Merchant 
should  be  allotted  to  the  plaintiff,  the  charge  for  the  skins 
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prodticed  there  being  made  to  the  defendant,  aad  the  pay- 
ment being-  made  bjr  the  plarntiff  to  the  defendant,  and  bj  it 
to  Shnte  and  Merchant.  Nowhere  was  there  a  suggestion  thai 
the  plaintiff  should  pay  for  waste,  although  there  was  a  pnK 
vision  fbr  the  sale  of  it  in  the  contract  with  Shute  and  Mer* 
chant.  We  are  opinion  that  the  defendant  cannot  compel  the 
plaintiff  to  take  any  portion  of  the  waste.  The  conduct  of  the^ 
parties*  is  quite  conclnsire  that  there  was  no  bargain  betweea 
them  as  to  this. 

The  defendant  further  contends,  that  if  the  plaratBF  had  a. 
right  to  have  the  contract  specificany  enforoed,  it  has  lost  it 
by  its  own  conduct  since  the  contract*  was  made.  It  is  found 
that  both  parties  have  attempted  in  good  faith  to  do  what  tho 
contract  called  for.  The  licenses  granted  by  the  plaintiff  ta 
other  parties  to  manufacture  under  the  patent  were  assented 
to  by  the  defendant,  two  of  them  by  giving  certificates  under 
seal,  and  one  orally,  by  its  president  and  general  manager, 
acting  in  its  behalf.  The  purchase  by  the  plaintiff  at  one 
time  of  four  or  five  tons  of  extra  fish  skins  in  a  neighboring 
state,  at  a  price  a  little  higher  than  they  were  paying  at  home, 
did  not  injure  the  defendant,  and  it  is  not  contended  in  argxK 
ment  that  the  contract  can  be  avoided  for  that  reason.  Bat 
in  some  other  particulars  the  parties  have  not  literally  fol* 
lowed  the  terms  of  the  contract,  but  by  a  common  understand- 
ing and  mutual  consent  have  modified  the  execution  of  it  in 
details.  Tt  sometimes  happens  that  by  such  variations  from 
an  agreement  the  parties  leave  their  rights  so  uncertain  thai 
specific  performance  of  the  contract  cannot  be  decreed.  Bat 
if,  after  changes  are  assented  to,  it  is  still  dear  what  the  rights- 
of  the  parties  are  under  the  contract  as  modified,  there  is 
nothing  to  prevent  the  enforcement  of  those  rights  by  a  decree 
for  specific  performance.  Even  if  the  agreement  were  wholly 
oral,  it  might  be  specifically  enforced:  Samerhy  t.  Bwntin^  lift 
Mass.  279,  287;  19  Am.  Rep.  459.  Whatever  uncertaintiee 
and  difficulties  might  arise  if  the  plaintiff  sought  literally  te 
enforce  the  original  provisions  of  the  contract,  the  parties  have, 
by  their  acts,  so  applied  the  contract  to  the  new  conditions 
which  they  have  created  as  to  make  it  clear  that  the  plaintiff 
is  entitled  to  have  the  skins  purchased  of  Tarr  and  Brother, 
Wanson  &  Co.,  and  Shute  and  Merchant,  under  the  contract 
as  interpreted,  modified,  and  applied  by  the  parties  by  mutual 
consent  and  for  their  common  benefit.  Of  course,  third  par- 
ties who  hare  made  contracts  with  defendant  cannot  be 
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^compeUed  te  act  oibwuiflB  than  i«  ovofiinniiy  with  their 
«gieoiD«nlB.  But  itbe  xciief  te  which  the  plaintiff  is  -eatitkd, 
and  all  that  it  asksifiir,  wiU  teiobtaiaed  by  an  order  that  the 
defendant  deliver  to  the  plaintiff  on  demand  the  fish  skins 
received  from  the  three  firms  named,  on  payment  to  it  of  what 
the  skins  cost  the  defendant,  bo  long  as  tiwse  ahftU  not  exceed 
the  proportion  which  the  plaintiff  is  entitled  to  receive* 
I>ecree  accordingly.  

CoPTBAcrfs  HI  Ki9nt4iinr  ov  Twov.  — As  to  ^i^l  vontrMto  «rt  v«ld  •• 
bk  wtiaiiit  df  tnul^  uid  whst  sn  ao^  see  WmUrm  Wmodemoare  Aw^n  t. 
8imkf9,  84  Midi.  76;  ^  Aa..at.  Rep.  «86,  aod  note.  For  «  fuU  dieonaeion 
ef  this  enl^'ect^  eee  extended  note  to  iltf^ier  t.  Webber,  92  Am.  Dec  751-765. 

Bpacifio  PsRFORiCANaB.  -^  Ae  to  what  contraete  will  be  specifically  en- 
foroed,  see  note  to  FHdanger  r.  Shaw,  22  Am.  St.  Kep.  218;  note  to  Datt  v. 
rWUps,  -21  Am.  St.  Bep.  867;  Adame  ▼.  iieftamtger,  M7  Mess.  186;  9  Am.  St. 
479;  estendbd  ante  te  Amimm  v.  Awa,  28  An.  Dee.  42^^431.  A 
of  eqai^  will  epeciaeally  ^enfogee  ma  ^fraemeat  ^seee^^a  intereet  in 
Aprteat:  SUukmur  v.  8tm%  61  Ark.  489L 


BoOHBPQBr   «.    INHABITANTS    OF   AtTLEBOBOUGH. 

PM  SAssecHiwm,  uol] 
MoicmBiXi  GmoBicmiw^  Liabiutt  job  Biraonra  Hmubwatb.  —  A 
town  it  not  liable  for  an  injury  to  a  traveler,  eaneed  by «  defect  in  a 
bigbway  oalvert^  merely  because  the  highway  is  so  oonstmcted  that  such 
defect  it  likely  to  ocear  in  tbe  Temote  fvtare,  when  each  defect  has  not 
eKiated  fer  such  period  of  time  prior  to  the  injury  as  to  make  the  town 
ekargeaUe  with  notioe  thereof,  the  road  bavini;  been  in  good  repair  dar- 
ing heavy  travel  for  more  than  a  year  previously,  and  there  being  no 
apparent  probability  that  the  eulvert  would  break  down  all  at  once  and 
without  previous  warning. 

Tort  against  the  defendant  town  to  recover  for  personal  in- 
juries caused  by  a  defective  highway,  which  it  was  bound  to 
keep  in  repair.  The  plaintiff  was  traveling  in  a  carriage 
along  the  highway  at  six  o'clock  in  the  morning,  when  his 
horse  put  a  foot  into  a  hole  in  the  traveled  part  of  the  high- 
way over  a  culvert,  and  fell,  throwing  plaintiff  out  of  the 
carriage  and  causing  him  the  injuries  complained  of.  The 
evidence  did  not  show  the  existence  of  such  hole  in  the  cul- 
vert beAve  the  dsy  of  tlie  aoeident,  and  plaintiff  and  others 
had  passed  over  the  culvert  the  previom  night  without  seeing 
any  hole  therein.  A  "hole  had  existed  in  the  culvert,  and  had 
been  repaired  more  than  a  year  prior  to  the  accident  in  ques« 
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tion.  Other  facts  appear  in  the  opinion.  Verdiot  was  ren- 
dered for  the  defendant  by  order  of  the  lower  conrti  and  the 
oase  brought  here  for  final  determinatioiL 

A.  J.  JenningSf  for  the  plaintifil 

0.  W.  Clifford^  foi  the  defendant 

Allen,  J.  The  ground  on  which  the  plaintiff  seeks  to  main- 
tain his  case  is,  that  the  culvert  was  bnilt  in  an  improper 
manner,  so  that  the  earth  above  it  was  likely  to  subside  and 
make  a  hole  in  the  road;  and  that  under  these  circumstances, 
greater  diligence  was  required  on  the  part  of  the  town  author- 
ities in  guarding  against  injury  or  damage  to  travelers  than 
otherwise  might  have  been  sufficient:  Olson  v.  WoreesUVf  142 
Mass.  636.  There  was,  however,  no  evidence  that  the  hole 
which  caused  the  injury  to  the  plaintiff  had  actually  existed 
for  any  such  length  of  time  before  the  accident  as  to  make 
the  town  chargeable  with  notice  thereof,  and  there  had  been 
no  hole  in  the  road  at  that  place  for  more  than  a  year  pre* 
viously,  although  there  was  much  heavy  travel  over  the  road, 
and  one  of  the  plaintiff's  witnesses  went  so  far  as  to  testify 
that  he  had  himself  driven  heavy  loads  across  there  thou- 
sands of  times.  Under  such  circumstances,  although  the  cul- 
vert was  not  so  well  built  as  to  be  likely  to  stand  many  years 
without  repairs,  it  could  not  properly  be  held  that  the  danger 
of  a  subsidence  of  the  road  was  so  imminent  as  to  warrant 
holding  the  town  chargeable  with  actionable  neglect.  It 
would  throw  too  heavy  a  burden  upon  towns  for  the  court, 
without  more  explicit  legislation  looking  to  that  end,  to  hold 
them  responsible  merely  because  a  road  is  so  constructed  that 
a  defect  therein  of  this  character  is  likely  to  occur  in  the 
remote  future.  There  was  no  apparent  probability  that  the 
culvert  would  break  down  all  at  once,  and  without  previous 
warning,  thus  making  it  dangerous  to  pass  over  it  at  all:  Mo^ 
OajgHgan  v.  Battan^  149  Mass.  289;  AdaxM  v.  Chiccpee,  147 
Mass.  440;  Hanscam  v.  Bostany  141  Mass.  242;  Po§i  v.  Boston^ 
141  Mass.  189.  In  the  opinion  of  a  majority  of  the  courts  the 
entry  must  be,  judgment  on  the  verdicL 


MUHICIPAL    OORTORATIOirs  —  LlABIUTT    VOB    DmOT    IB    HfORWAT  — 

Nonoa.  —  A  mmiioipal  corporation  ouinot  be  held  liable  for  damages  eo- 
•uriiig  bj  reason  of  eome  defect  in  one  of  its  highways,  if  it  had  no  notice 
thereof  or  if  the  defect  had  not  existed  a  sofficient  length  of  time  to  ofaaige 
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the  city  with  notioe:  Ma^or  t.  Wibon,  82  Oa.  206;  14  Am.  St  Rep.  160,  and 
note;  Dumku  t.  (%  of  Larnhg,  76  Mioh.  499;  18  Am.  St.  Rep.  457;  Stod- 
dard  ▼.  ITtne&erfer,  154  Mait.  149^  k^fircu  A  city  i«  not  liable  for  injnriea 
enaaed  by  a  defective  covering  to  a  ealvert,  In  the  abaenoe  of  notioe  of  the 
ioriatenoe  of  aooh  defect:  Oahuton  t.  Snuik,  80  Tex.  68L 


Stoddard  v.   Inhabitants  of  Winohestbb. 

riM  ]lASaiCHV8ITT8,  119.] 
MUHXOIPAL    OO&POSATION— LlABILTIT    FOB     DXFICTIVI    HlOHWAT. -- Tho 

^t  that  a  highway  ia  lo  ooostracted  that  it  is  not  likely  to  keep  in  good 
condition  for  a  great  length  of  time  will  not  impoee  liability  on  a  town 
bonnd  to  keep  it  in  repair  for  injury  canaed  by  the  andden  aoftening  of 
the  earth  therein,  of  which  the  town  had  no  notice,  unleas  the  danger 
waa  BO  imminent  as  to  show  a  want  of  reaaonable  care  and  diligence  in 
guarding  against  it  at  the  time  of  the  accident. 

Tort  to  recover  for  injuries  sustained  through  the  softening 
of  the  earth  in  a  highway  which  the  defendant  town  was 
bound  to  keep  in  repair.  Verdict  for  plaintiflf,  and  defendant 
excepted. 

/.  T.  Wilsm,  tor  the  plaintiff. 

B.  J.  Elder^  for  the  defendant 

Allsn,  J.  The  softening  of  the  earth  In  the  road,  under  the 
influence  of  a  heayy  storm,  appears  to  have  been  due  to  the 
digging  of  a  trench  for  a  water-pipe  about  six  months  pre- 
▼ionsly  to  the  time  of  the  accident.  The  street  had  been  used 
meanwhile,  and  there  was  no  evidence  that  the  earth  had 
softened,  or  that  any  danger  or  defect  existed,  until  within  an 
hour  of  the  plaintiff's  accident;  and  there  was  no  claim  that 
the  town  had  notice,  or  might  by  the  exercise  of  reasonable 
care  and  diligence  have  had  notice,  of  the  actual  softening  of 
the  earth. 

Under  these  circumstances,  we  think  the  case  should  have 
been  withdrawn  from  the  jury.  In  order  to  hold  a  town  re- 
sponsible on  the  ground  of  implied  notice  of  a  defect  in  the 
road,  there  should  be  such  a  condition  of  things  as  fairly  to 
indicate  that  there  may  at  any  time  be  danger  in  using  the 
road.  It  is  not  necessary  that  roads  should  be  built  accord- 
ing to  the  highest  standards  of  engineering;  and  the  practical 
rule  that  must  be  adopted  in  order  to  impose  liability  in  such 
eases  is,  that  the  condition  of  the  road  must  be  such  that  dan- 
ger may  reasonably  be  apprehended  at  any  time,  and  therefore 
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ought  is  be  giuurded  aigminat:  8e0  Rock^rt  v.  AMbarougk^ 
154  Mass.  140i  ml0,  p.  »L  The  huot  thai  m  road  w  so  eoB- 
fltructed  that  it  in  not  likely  to  keep  in  good  eonditioa  for  a 
great  length  of  iime  will  not  impose  liability  on  the  town 
which  is  bound  to  keep  it  in  repair,  unless  the  danger  ia  so 
imminent  that  it  can  fairlj  be  said  to  show  a  want  of  reason- 
able  care  and  diligence  to  omit  guarding  against  it  at  once. 
Such  was  not  the  present  case.  In  the  opinion  of  a  majority 
of  the  €oarX|  the  enrtry  luust  be,  axceptions  AustaioedL 


MuHTOEPAL  OoBFORimniB.  — liabiEtyfor  d^«(Ai  In  1ii|^w>jf  ^Ib-Wh  tj^mam 
of  notio*  df  nioh  dsfeotK  8m  Boek^fmtT.  AttUbormjk^  IM  Mmm,  140;  mmtt^ 
p.  221,  and  vote. 


BlOKFORD   V^   BlOHABDS. 

[IM  UAMAoajJsmmt  iflaj 

OoMTKAon — Pbiyitt — Nmliobnos  09  SuBOOHTaAoroB. — The  mibooB- 
tracton  of  oim  who  hai  agreed  with  the  owner  to  more  and  fit  op  a 
building  in  a  workmanlike  manner  me  lialile  to  the  ownor  iar  Diligent 
injary  to  the  bniJding  in  doing  the  work,  although  there  ia  no  privity  of 
eontraot  between  them.  The  gist  of  IIm  aetion  b  4ba  iMnaeh  of  dnty 
owed  by  the  eubcontouston  to  the  owner,  not  to  negligently  injure  hit 
property,  and  auofa  dnty  doea  ncA  depend  ott  nor  giow  ovt  of -tbo 


Tort  for  negligently  moving  a  building.  Plaintiff  entered 
into  a  written  contract  with  one  Powers  to  move  oertain  build- 
ings, and  fit  them  up  in  a  workmanlike  manner.  Powers  then 
contracted  with  the  defendants  to  perform  the  work,  and  this 
action  is  brought  to  recover  damages  for  injury  to  the  build* 
ings,  caused  by  the  negligent  manner  in  which  the  defendants 
performed  the  work.  The  trial  court  ordered  a  verdict  for  the 
defendants^  on  the  ground  of  want  of  privity  of  contract  be- 
tween the  parties  to  the  action,  and  the  plaintiff  excepted* 

G.  A.  iVritfM,  for  the  plaintiSl 

J.  H.  CfMon  and  H.  W.  B.  CxMon^  for  the  defendants. 

Morton,  J.  It  is  immaterial  whether  the  defendants  are 
to  be  regarded  as  the  servants  and  agents  of  the  plaintiff,  or  as 
contractors  under  Powers,  which  the  defendants  contend  was 
the  case.  In  either  instance,  they  owed  to  the  plaintiff  the 
duty  of  not  injuring  his  property  by  their  negligent  or  wrong- 
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fill  acts.  If  flief  wer»  the  plaintiff '•  Mrvmntt,  and  thrir  Mf^i- 
gent  actions  eaiwed  injory  to  bis  bnikling,  they  wmild  be  liable 
to  him  for  the  damage:  Bao.  Abr.,  tit.  Master  and  Servanti  H; 
Smith  on  Master  and  Servant,  4th  ed«,  184,  and  oases  died; 
WhUe  T.  PhiUipttmi,  10  Met  108;  WaleoU  t.  AoompaooCI,  1 
Allen,  lOL  If  thej  were  eoniraotats  in  possession  of  the 
building  under  Powers,  or  were  his  servants,  it  was  also  their 
duty  not  to  injure  the  plaintiff's  property  by  their  negligent 
acts.  Whether  servants  or  contractors,  they  were  liable  for 
the  damage  caused  to  the  plaintiff's  property  by  their  tortious 
acts  or  misfeasance:  HewU  v.  Swfi,  8  Allen,  420;  WriglU  r. 
FiZeox,  19  Wend.  343;  32  Am.  Dea  507. 

The  plaintiff's  right  of  action  does  not  depend  on  the  ezisi- 
enee  of  a  contract  between  himself  and  the  defendants,  as 
would  be  the  oase  if  be  wen  saing  for  damages  neulting  from 
some  non-feasance  on  their  part,  but  on  the  fact  that  they  have 
wmngfuUy  and  negligently  done,  or  caused  to  be  done,  some- 
thing to  his  property  which  has  injured  it  The  gist  of  the 
action  is  the  breach  by  the  defendants  of  the  duty  which  they 
owed  to  the  plaintiff  not  to  injury  his  property  by  any  wrong- 
ful or  negligent  acts  of  theirs.  Thai  duty  did  not  depend  on 
or  grow  out  of  eontract:  Bn&mrtmn  ▼.  Woad^  8  Brod.  A  B.  54; 
Smiih  ▼.  Sewardf  3  Pa.  St  342;  Cogga  v.  Bernard^  2  Ld.  Raym. 
909.  It  may  be  that  Powers  is  fiable  to  the  plaintiff  for  a 
breach  of  the  contract,  caused  by  the  acts  of  the  defendants, 
and  that  tbey  may  also  be  liable  to  Powers  for  a  breach  of 
their  contract  with  him;  but  that  does  not  relieve  the  defend- 
ants  from  liability  to  the  plaintiff  for  the  damage  to  his  prop* 
erty  resulting  from  their  negligent  and  wrongful  acts:  Stock  v. 
Boston,  149  Mass.  410^  414;  14  Am.  St  Rep.  430. 

Kor  does  it  follow,  as  contended  by  the  defendants^  that 
because  the  plaintiff  may  not  be  liable  for  the  acts  of  the 
defendants,  as  their  master  or  otherwise,  they  are  not  liable  to 
him.  The  two  liabilities  stand  on  different  grounds.  The 
case  of  Davidson  v.  NiekoU,  11  Allen,  514,  £16,  relied  on  by  the 
defendants,  was  put  by  the  court  on  the  ground  that  there  was 
not  only  no  contract  between  the  plaintiff  and  the  defendant, 
but  that  the  latter  owned  the  former  no  duty^  and  is  tharefeve 
readily  distinguishable  from  this* 

Exceptions  sustained. 


Out  ■  I  ills — Yaifiii  —  Nsouoasos.— -  A  tUrfl  ptrm  tmrntdt  nudntaln  se 
eiMoafar  katmrim  gfilisg  hmm  •  Waadbef  e  0B«>i>Bt  a«twaMi  tiro  «Sh«ff 
•onfcraetiing  parties:  Boddy  w.  Mitmmri  Pac  BTy  Oa»,  104  Mo.  234;  14  A».fla 
▲m.  St.  Rxf..  Vol.  XXVI— IS 
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Rep.  333,  and  note.  A  oontraotor  who  departs  from  the  speeifioatioas  m 
bailding  a  houae  ia  liable  to  the  owner  for  any  inherent  weakneae,  but  will  no* 
be  liable  for  any  injary  to  a  third  person  canted  thereby:  OurUm  t.  Somsnett 
140  Pa.  St  70;  23  Am.  St  Rep.  220,  and  note.  A  water  oompany  nnder  oon* 
traot  with  a  -city  to  enpply  water  to  extinguish  fires  will  not  be  liable  to  m 
eitiaen  injured  by  its  failure  to  do  so:  Ferris  v.  Oarmm  Water  Obw,  16  Ner. 
44;  40  Am.  Rep.  465.  Where  no  printy  of  ocmtraot  exists,  thara  oaii  b«  9a 
liabUity:  Bosimam  ▼.  TawMmi,  17  Wis.  06;  64  Am.  Daa  738. 


Shinnbrs  v.  Propribtors  of  Looks  and  Gakaul 

PM  ICASSAOHUSSnS,  IflSLj 

PRAoncB — BzcLVsiOK  OF  Byidbnoi.  —  Brror  in  excluding  a  qnestioa  cannot 
be  renewed,  when  the  bill  of  exoeptions  fails  to  show  what  the  CTidene* 
of  the  witness  would  hare  been  if  admitted,  or  what  was  oCfored  to  bm 
proved  thereby. 

NaouoiNOi^BnDuros  ov  Subsbquutt  Aoia.— When  aa  aoddent  has 
happened  through  the  alleged  negligence  of  a  person,  his  subsequent  aota 
in  taking  additional  precautions  to  prevent  other  aooidenta  are  not  ad* 
missible  in  eyidence  against  him  for  the  purpoee  of  showing  that  snch 
precautions  were  needed  at  the  time  of  the  accident. 

Btidbncb  Propsblt  Bxolddbd^  bvt  RufDiRXD  OoMmnDiT  by  the  admla* 
■ion  of  subsequent  eyidenoe,  most  be  again  offered  in  rebuttal,  to  baoooM 
available. 

O,  Cowley^  for  the  plaintiff. 

O,  F.  Richardson^  for  the  defendant. 

Lathrop,  J.  This  in  an  action,  under  the  Statutes  of  1887, 
c.  270,  860.  2,  brought  by  the  widow  of  Matthew  Shinners,  to 
recover  damages  sustained  by  her  in  consequence  of  the  death 
of  her  husband,  caused  by  the  falling  upon  him  of  a  portion 
of  a  bank  of  earth,  while  he  was  working  as  a  day-laborer  in 
the  employ  of  the  defendant  corporation,  and  engaged  in  dig- 
ging a  trench  in  Lowell.  He  died  without  conscious  suffer- 
ing. The  bank  was  eighteen  feet  high,  and  was  composed  of 
hard  gravel,  clay,  and  marl.  The  plaintiff  contended  that  the 
fall  of  the  bank  took  place  in  consequence  of  the  unreasonable 
neglect  of  the  defendant  to  have  the  bank  properly  shored  up. 

At  the  trial  in  the  superior  court,  the  jury  returned  a  ver- 
dict for  the  defendant;  and  the  case  comes  before  us  on  the 
plaintiff's  exception  to  the  exclusion  of  the  following  question, 
put  by  the  plaintiff  to  one  of  her  witnesses,  who  worked  in  the 
trench  before,  after,  and  at  the  time  of  the  accident:  "  Whati 
if  anything,  was  done  by  the  defendant  to  said  bank  after  th« 
accident?" 
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There  ie  nothing  in  the  bill  of  exceptions  to  show  what  the 
testimony  of  the  witness  would  have  been  if  admitted,  or 
what  the  plaintiff  offered  to  prove  thereby,  and  for  this  reason 
an  exception  to  the  exclusion  of  the  question  cannot  be  main- 
tained: Haihatoay  v.  TinkJiam^  148  Mass.  85,  87,  and  cases 
cited;  Crowley  v.  Appletonj  148  Mass.  98,  101;  Smeihurst  v. 
Barton  Square  Church,  148  Mass.  261,  267;  12  Am.  St  Rep. 
650;  Famum  v.  Pitcher^  161  Mass.  470,  476.  As^  however, 
the  point  of  law  sought  to  be  presented  by  the  exception  is  an 
important  one,  arising  constantly  in  trials  at  niei  prius,  and 
as  it  has  been  elaborately  argued  by  counsel,  we  are  disposed 
to  rest  our  judgment  upon  a  broader  ground  than  the  one 
above  stated. 

The  plaintiff  contends  that  when  an  accident  has  happened 
through  the  alleged  negligence  of  a  person,  the  subsequent 
acts  of  this  person  in  taking  additional  precautions  to  prevent 
other  accidents  are  admissible  in  evidence,  in  an  action  against 
him  for  the  injuries  occasioned,  for  the  purpose  of  showing  that 
such  prosecutions  were  needed  at  the  time  of  the  accident.  If 
such  acts  are  admissible,  it  must  be  on  the  ground  that  the 
conduct  of  the  person  amounts  to  an  admission  of  negligence; 
and  this  is  the  ground  upon  which  such  evidence  has  been 
sometimes  held  to  be  admissible:  Pennsylvania  R,  R.  Co.  v. 
Henderson,  61  Pa.  St  815;  West  CheeUr  etc.  R.  R.  Co.  y.  Mc 
Elwee,  67  Pa.  St  811;  McKee  v.  BidweU,  74  Pa.  St  218.  And 
in  Dale  v.  Delaware  etc.  R.  R.  Co.,  78  N.  Y.  468,  it  is  said  by 
Judge  Rapallo,  speaking  of  repairs  made  by  a  railroad  corpora- 
tion immediately  after  an  accident:  "In  such  a  case  the  mak- 
ing of  the  repairs  may  be  regarded  as  some  evidence  that  tbey 
were  needed,  and  consequently  that  the  road  was  out  of 
repair/'  This  remark  was,  however,  obiter,  and  although  in 
accord  with  some  decisions  of  the  supreme  court  of  the  state 
of  New  York,  which  we  need  not  further  refer  to,  is  contrary 
to  what  is  now  the  well-established  doctrine  of  the  court  of 
appeals  of  that  state,  as  will  presently  appear. 

The  Pennsylvania  doctrine  was  at  first  followed  by  the  su- 
preme court  of  Minnesota:  O^Leary  v.  Mankato,  21  Minn.  65; 
Phelpe  y.  Maniato^  23  Minn.  276;  Kelly  v.  Southern  Minnesota 
Ry  Co.,  28  Minn.  98.  But  these  cases  were  deliberately  over- 
ruled in  Morse  v.  Minneapolis  etc.  R*y  Co.,  80  Minn.  465,  in  an 
elaborate  opinion,  in  which  the  question  is  fully  and  carefully 
considered. 

Such  evidence  has  also  been  held  to  be  inadmissible  by  the 
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highest  tribuaals  ia  New  York,  Oonaeoticat^  Indiana,  m^^v^, 
and  Iowa:  i>oii(|uifi  y«  Chcanploin  Trmup.  Oo.,  56  N*  Y*  1; 
Baird  V.  Daly,  68  N.  Y.  547;  Cortforam  ▼.  PeekakiU,  106  N.  Y. 
151;  NaUey  v.  Hartford  Carpet  Ce.,  51  Cona.  524;  60  Am. 
Rep.  47;  Terre  Hauie  etc.  R.  R.  Co.  t.  CUm,  123  Ind.  15;  18 
Am.  St.  Rep.  803;  Hodg€M  v.  Perdoal,  132  UL  63;  Cram&r  w. 
Burlington^  45  Iowa,  627;  Hudson  v.  Chicago  tic*  Ry  Oo^  69 
Iowa,  581;  44  Am.  Rep.  692.  See  also  Hm-t  w.  Lanca^ire  etc 
E'y  Co.,  21  L.  T,,  N.  S.,  26L 

In  a  recent  case  in  this  oommonwealth  (Menard  ▼•  B^ii&n 
etc.  IL  B.  Co.,  150  Mass.  386,)  the  plaintiff  was  atrnck  by  a 
locomotive-engine  of  the  defendant  at  a  highway  oroaeing.  At 
the  time  of  the  accident  no  flagman  was  stationed  there;  bat 
the  jury,  when  they  took  a  view,  found  one  there.  The  plain« 
tiff's  counsel  in  argument  proposed  to  comment  upon  tkis 
fact,  and  was  stopped  by  the  court.  On  azoeptaoas,  this  action 
of  the  court  was  held  to  be  correct,  and  Mr.  Justice  Knowltoo, 
in  delivering  the  opinion  of  the  court,  aaid:  "  The  d^endanVa 
method  of  managing  its  business  before  or  afier  or  at  the  time 
of  the  accident  was  not  evidence  of  what  due  care  required. 
The  defendant,  or  any  other  corporation^  might  at  any  time  do 
more  or  less,  in  some  particular,  than  a  reasonable  regard  for 
the  safety  of  the  public  demanded.  Its  adoption  of  a  particii* 
lar  safeguard  at  any  time,  whether  an  accident  had  previoualy 
occurred  or  not,  eould  not  be  deemed  an  admisrion  that  taking 
any  less  precaution  would  be  negligence,  any  more  tiian  Ub 
use  of  a  more  dangerous  system  would  indicate  that  it  ooa- 
sidered  that  reasonably  aafe." 

The  plaintiff  relies  upon  the  case  of  Beadman  ▼•  ConMoy, 
126  Mass.  374,  where  the  fact  that  the  defendanta  repaired  a 
platform  after  an  injury  occasioned  to  the  plaintiff  by  a  de&ot 
therein  was  held  to  be  admissible  as  an  admission  *'tha4  it 
was  their  duty  to  keep  the  platform  in  repair,"  Tfaia  case  ia 
readily  distinguishable  from  the  case  at  bar.  The  defendanto 
were  the  owners  of  a  building  containing  a  number  of  shops, 
each  let  orally  to  a  separate  tenant.  The  building  atood  back 
from  a  street,  and  had  a  wooden  platform  in  front  of  it,  which 
extended  to  the  sidewalk  of  the  street  The  qaestion  was, 
whether  the  landlords  or  the  tenants  were  bound  to  keep  the 
platform  in  repair.  The  act  of  the  defendants  ia  making 
the  repairs  was  an  act  of  dominion  exercised  by  them,  which 
the  jury  might  well  find  was  inconsistent  with  their  defense 
that  the  tenants  were  under  an  obligation  to  keep  the  platform 
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in  repair.  For  the  same  reason,  the  fact  that  a  city  makes 
repairs  upon  a  highway  after  an  accident  thereon  has  been 
held  to  be  admissible  to  show  an  aooeptaAoe  of  the  highway 
as  decBcated:  Mand^nehid  t.  ZMwfue,  39  Iowa,  78;  4  Am. 
Bep.  196.  See  also  SeweU  v.  Cohoe%,  75  N.  Y.  45,  54;  81  Am. 
Bep.  418;  Lafayette  v.  Weaver^  92  Ind.  477. 

The  plaintiff  further  contends  that  if  this  evidence  was  not 
admissible  in  an  action  at  common  law,  it  was  admissible  in 
an  actioB  under  the  BtatntBS  of  1887,  a  270,  beoavse,  by  sec- 
tion 8,  the  amount  of  oompensatioD,  in  case  of  death,  is  to  be 
■nspsned  '*  with  referenee  to  the  degree  of  oulpabtliiy  of  the 
eiDployer  herein,  or  the  person  for  whoee  negligence  he  is 
made  liable."  But  if  evidence  is  not  admissible  to  show  cul- 
pability, we  fail  to  see  how  it  can  be  admissible  to  show  the 
degree  of  culpability. 

At  the  trial,  after  the  qnestion  above  referred  to  had  been 
excluded,  one  of  the  defendant's  witnesses  testified  to  the 
manner  in  which  the  bank  was  shored  up  before  the  accident, 
namely,  by  placing  a  plank  fourteen  inches  wide  horizontally 
along  the  bank,  about  midway  between  the  top  and  the  bot- 
tom, he  having  observed  a  fissure  near  the  top  of  the  bank, 
about  SIX  feet  long  and  a  quarter  of  an  inch  wide.  He  and 
other  witnesses  testified  that  they  saw  no  other  signs  of  weak- 
ness in  the  bank  before  the  accident,  which  was  caused  by 
earth  £sUing  from  below  the  plank.  The  plaintiff  contends 
that  the  evidence  excluded  would  tend  to  qualify  the  state- 
ments of  these  witnesses.  Without  intending  to  intimate  that 
saeh  would  be  its  effect,  it  is  enough  to  say  that  as,  in  our 
opinion,  the  question  asked  was,  both  upon  prim^iple  and  the 
great  weight  of  authmty,  properly  excluded  when  offered,  if 
it  became  competent,  in  consequence  of  evidence  put  in  by 
the  defendant,  the  plaintiff  should  have  ofiered  it  in  rebuttal. 

As  we  are  of  opinion  that  in  any  aspect  of  the  case  the  qae» 
tion  put  to  the  plaintiff's  witness  was  properly  excluded,  the 
order  must  be,  exceptions  overruled. 


/ 


VwauaKBcm — EviDxmni— Subskqitxiit  PaiGAimoira  —In  an  aotloQ  for 
fai]«ry  by  Begtig6B0»  m  not  pnrridtag  Mifegiiftrds  «!  a  point  of  daag«r,  eri^ 
4hm«  that  defondant  ■abae^eatly  plaoad  tham  thera  ia  incompetent:  Ifa^ 
%  T.  Hartford  Oarpei  C7a.»  61  Conn.  624;  60  Am.  Rep.  47,  and  note;  QtU^  t. 
Tawm  of  Hamlin^  127  N.  T.  630.  It  ia  error  to  predicate  the  existence  of  an 
actionable  defect  in  a  sidewalk  npon  the  fact  of  subseqaent  repairs:  Lomhar 
r,  Btmt  Tamof,  S6  Mich.  14.  BWdenee  that  danger  signals  were  placed  in  a 
riiop  aftar  aa  aoe&denb  haa  eccunad  ia  inadmianble:  Fom  t.  Fminmdatr  ela 
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Works,  84  Mich.  678.    Oaiira^  lee  Si.  LouU  tic  R'y  Oo.  t.  Wenver^  86  Kao. 
412;  67  Am.  Rep.  176,  and  extended  note  discossing  this  snbjeot. 

Trial — ByiDuroi.  — It  is  proper  to  admit  iirelerant  testimony  when  il 
appears  from  the  record  that  the  evidence  became  relevant  by  its  oonnectioii 
with  other  testimony  subsequently  offaredi  Lawim  v«  Siak^  20  AUi  66;  68 
Am.  Deo.  18%  and  note 
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(IM  IfABSACHOSaTTB,  172.] 

OoBTOBATioiifl— LiABiLiTr  OH  FoB«ED  OKBTtwiQMxn  Of  Stook. — Where 
the  by-laws  iA  a  o<Nrporation  provide  that  all  certificates  of  stook  shall 
be  signed  by  its  president  and  treasnrar,  and  such  president^  who  is 
not  the  proper  officer  to  hfMXL^  oertificates,  makes  a  fraudulent  issue 
thereof  to  himself,  forging  the  name  of  such  treasurer  thereto,  affixing 
the  corporate  seal,  and  pledging  them  for  his  individual  debt^  the  oor- 
poration  is  not  liable  for  his  criminal  fraud,  as  for  an  act  made  possible 
by  its  negligence^  although  he  was  allowed  to  have  access  to  its  seal  and 
eertificate-book  after  his  previous  miscoaduct  in  violating  an  agreenkent 
to  pledge  certain  stock  to  the  corporation. 

Action  against  the  defendant  company  upon  two  certificates 
of  its  stock  pledged  to  plaintifl*8  by  C.  F.  Jewett,  the  president 
of  such  company,  for  the  payment  of  his  individual  debt 
Verdict  ordered  for  the  defendant,  and  the  plaintiffs  excepted* 
The  remaining  facts  are  stated  in  the  opinion 

£.  M.  Morse^  Jr.^  and  C.  E.  HeUier^  for  the  plaintiffik 

8.  J.  Elder  and  W.  O.  Wait,  for  the  defendant 

Allen,  J.  The  by-laws  of  the  defendant  corporation  pro- 
vide that '^  each  stockholder  shall  be  entitled  to  a  certificate 
of  his  stock  under  the  seal  of  the  corporation,  and  signed  by 
its  president  and  treasurer."  The  certificates  taken  by  the 
respective  plaintiffs  each  called  for  these  two  signatures,  and 
purported  to  bear  them.  The  plaintiffs  were  therefore  apprised 
of  the  necessity  for  two  signatures.  In  point  of  fact,  however, 
the  certificates  did  not  bear  the  signature  of  the  treasurer,  his 
name  having  been  forged  by  the  president.  There  was  no 
special  provision  in  the  by-laws  giving  the  president  any- 
thing to  do  in  respect  to  the  issuing  of  certificates  of  shares, 
except  a  requirement  that  he  should  sign  all  such  certificates. 
Transfers  were  to  be  recorded  by  the  clerk.  The  purchaser 
named  in  a  transfer  so  recorded  was  entitled  to  a  new  certifi- 
cate upon  producing  the  transfer  to  the  treasurer,  and  deliver- 
ing  to  him  the  former  certificate.    There  was  no  actual  or 
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ostensible  anthoritj  in  the  president  to  issue  certificates.  He 
was  only  to  sign  them.  The  certificates  taken  by  the  plain* 
tiflb  were  invalid  for  want  of  the  two  signatures  required  by 
the  by-laws. 

But  the  plaintiffs  contend  that  the  defendant  is  nevertheless 
bound  to  make  the  certificates  good,  or  is  responsible  for  their 
being  bad,  on  the  ground  that,  in  view  of  his  previous  known 
misconduct,  it  was  negligent  in  permitting  Jewett  to  remain 
president  of  the  corporation,  and  to  have  control  of  its  certifi- 
cate-book and  seal,  and  that  the  cases  fall  within  the  principle 
that  where  one  of  two  innocent  persons  must  suffer  a  loss  from 
the  fraud  of  a  third,  the  loss  must  be  borne  by  the  one  whose 
negligence  enabled  the  third  person  to  commit  the  fraud. 

In  order  to  reach  this  conclusion,  it  must  be  made  to  appear 
that  the  frauds  and  forgeries  of  Jewett  were  such  natural  and 
probable  results  of  his  continuance  in  the  office  of  president  of 
the  corporation  that  the  defendant  ought  to  have  anticipated 
and  guarded  against  them,  and  also  that  the  plaintiffs  on 
their  part  exercised  due  diligence  and  precaution  in  accepting 
the  certificates  from  him. 

In  the  absence  of  any  previous  misconduct  on  Jewett's  part, 
it  could  hardly  be  maintained  that  there  was  any  negligence 
on  the  part  of  the  corporation  in  keeping  its  seal  and  book  of 
certificates  of  shares  where  the  president  could  have  access  to 
them,  so  as  to  be  able  to  remove  blank  certificates  from  the. 
end  of  the  book,  and  impress  the  corporate  seal  upon  them. 
We  are  not  aware  that  it  is  customary  for  corporations  in  this 
country  to  keep  their  seals  or  books  of  certificates  in  such  a 
way  that  access. to  them  can  only  be  had  when  two  or  more 
ofiScers  are  present.  The  chief  safeguard  in  respect  to  the 
certificates  is  the  necessity  of  two  signatures.  And  accord- 
ingly, when  one  who  has  had  confidence  reposed  in  him  has 
availed  himself  of  his  opportunity  to  commit  a  fraud  upon 
others  by  means  of  forgery,  it  has  usually  been  held  in  Eng- 
land that  the  loss  was  not  a  natural  or  probable  result  of  the 
confidence  thus  reposed,  even  though  it  showed  carelessness, 
and  that  it  was  too  remote  to  be  properly  chargeable  upon 
those  who  were  thus  careless  in  reposing  the  confidence:  Bank 
of  Ireland  v.  Evanses  CJ^ritiei,  6  H.  L.  Cas.  389;  Staple  of  Eng- 
land V.  Bank  of  England,  L.  R.  21  Q.  B.  D.  160,  176;  8%Dan  v. 
North  Britieh  Auetralaeian  Co.,  2  Hurl.  A  C.  176,  189.  See 
also  Vagliano  v.  Bank  of  England,  L.  R.  22  Q.  B.  D.  108,  117; 
on  appeal,  L.  R.  23  Q.  B.  D.  243,  255,  268. 
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The  plaintiffs  rely  mnch  oo  Shaw  ▼.  Port  PhQip  €Md  Min. 
Co.,  L.  R.  13  Q.  B.  D.  10^,  which  in  many  of  ite  general  fMi- 
tiirt^  much  reeetnblee  the  present  case,  but  with  om^afn  differ* 
ences.  In  that  case  the  secretary  of  the  defendant  company 
issued  a  certificate  of  shares,  with  the  name  of  a  director 
forged  by  himself.  The  person  to  whom  It  was  issued  bought 
shares  on  the  market,  through  a  broker,  who  receired  a  trane- 
fer  signed  by  the  secretary,  accompanied  l^  what  purpMied 
and  in  all  respects  appeared  to  be  a  regularly  issued  eertift* 
cate  of  those  shares.  These  were  deposited  at  the  eorapany'0 
office,  with  the  request  for  the  issue  of  a  new  certificate,  in  the 
usual  way.  The  new  certificate  was  issued  in  the  usual  form 
by  the  secretary,  but  the  signature  of  a  director,  which  was 
required,  was  forged.  It  was  a  part  of  the  regular  and  author- 
ised duty  of  the  secretary  to  receire  and  examine  transfers 
and  certificates  of  shares,  to  hare  transfers  registered,  to  pro- 
cure the  preparation,  execution,  and  signature  of  certificates 
with  all  requisite  and  prescribed  formalities,  and  thereupon  to 
issue  them  to  the  persons  entitled  to  receive  them.  Horeorer, 
the  company  after  the  issue  of  the  certificate  paid  a  dividend 
thereon,  by  check  signed  by  the  secretary  and  two  direcUMrs. 
The  decision  of  the  case,  which  was  not  heard  before  the  court 
of  appeal,  was  placed  on  the  ground  that  the  company  had 
made  it  the  duty  of  the  secretary  to  procure  the  preparation, 
execution,  and  signature  of  certificates  with  the  prescribed 
formalities,  and  thereupon  to  issue  them  to  the  person  en- 
titled to  receive  them.  The  principal  facts  upon  which  the 
decision  turned  are  wanting  in  the  case  before  us.  The  pres- 
ident of  the  defendant  corporation  was  not  the  proper  officer 
to  issue  certificates,  and  the  certificates  which  the  plaintiffis 
received  did  not  come  from  the  office  of  the  defendant  in 
regular  course  of  business,  but  they  were  received  by  the 
plaintiffs  under  private  and  personal  transactions  between 
themselves  and  Jewett,  the  president. 

The  plaintiffs,  however,  contend  that  the  previous  and  known 
misconduct  of  Jewett  had  been  such  that  it  distinguishes  the 
present  case  from  others,  and  that  by  reason  thereof  the  de- 
fendant should  be  held  responsible  for  his  acts.  This  miscon- 
duct consisted  in  pledging  his  shares  to  Evans  &  Co.,  when  he 
had  agreed  to  pledge  them  to  his  associates  in  the  corporation. 
According  to  the  original  understanding,  when  the  coporation 
was  formed,  Bstes  and  Lauriat  subscribed  and  paid  for  the^ 
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whole  of  the  stock,  but  there  was  an  agreement  under  which 
Jewell  was  to  have  the  option  of  buying  one  half  of  the  stock 
at  a  oertaiQ  prioe,  at  any  time  within  one  year.  Jewett  waa 
president  of  the  company,  and  Jackson,  one  of  the  fitm  of 
Estes  and  Lauriat,  was  treasurer.  In  the  absence  of  the  two 
senior  members  of  the  firm,  Jewett  elected  to  take  his  half  of 
the  stock,  but  stated  that  he  could  not  very  easily  pay  for  it 
then,  and  Jackson  consented  to  issue  the  certificates  to  him, 
with  the  understanding  that  he  was  to  give  his  notes  for  them, 
and  that  the  firm  would  hold  the  stock  as  collateral*  The 
stock  was  accodrdingly  issued  to  Jewett,  who  took  the  oertifi- 
catee,  and  did  not  pledge  them  to  the  firm,  but  afterwards 
pledged  them  to  Evans  &  Co.  There  is  no  distinct  statement 
how  it  happened  that  Jewett  was  allowed  to  take  away  the 
certificates,  instead  of  pledging  them  on  the  spot  to  the  firm, 
nor  how  soon  afterwards  he  pledged  them  to  Bvans.  Appar- 
ently, confidence  was  reposed  in  him,  and  at  any  rate  there  is 
nothing  to  show  that  any  steps  were  taken  to  compel  him  to 
pledge  the  shares  to  the  firm  according  to  his  promise.  What 
Jackson  did  in  consenting  to  ihe  issue  of  the  stock  to  Jewett 
without  retaining  them  in  pledge  was  within  his  power  as  a 
member  of  the  firm. 

On  the  whole,  we  find  nothing  to  show  that  the  corporation 
or  its  other  members  had  reason  to  suppose  from  what  Jewett 
had  done  that  be  would  be  likely  to  issue  forged  certificates 
of  shares,  if  allowed  access  to  the  certificate-book  and  seal  of 
the  corporation;  and  accordingly,  it  is  not  to  be  held  respon* 
sible  for  his  criminal  fraud,  as  for  an  act  made  possible  by  its 
D^ligonce. 

In  the  easBB  heretofore  determined  by  this  courts  where  a 
corporation  was  held  responsible  for  the  fraudulent  isaiie  ct 
sbaree,  the  certificates  were  in  faet  signed  by  tbei  proper  offi- 
cers whose  signatares  were  required,  and  there  was  caidess- 
ness  OQ  the  part  of  the  president  in  leaving  with  the  treasurer 
certificates  signed  in  blank  by  himself,  and  also  carelessness 
on  the  part  of  other  officers  of  the  company:  Allen  v.  S^mlh 
Bo9im  R  R  Co.,  160  Mass.  200;  16  Am.  St.  Rep.  186. 

In  each  ease  the  entry  must  be,  judgment  on  the 


Qraffoajsmrs  ^•FAaudvlbpv  lanrs  99  SrooK^  Luaiunrr  lea.  — WImn 
tba  flkoek  of  »  oorpontioA  u  f KMidiftlwitiy  iasaed  hy  one  of  ifei  offiotn  m  m* 
muity  foe  a  private  dabfc,  th*  coqMratioa  is  not  estopped,  as  against  sueli  a 
wadiiory  to  danj  the  validity  of  the  etook,  if  Le  knew  that  the  mmadm  of 
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the  former  certificate  wae  eieential  to  the  lawful  iasne  of  the  new  ooe:  Ar> 
rmffUm  t.  South  BoaUm  R,  R.  Co.,  160  Maaa.  406;  15  Am.  St.  Rep.  222,  and 
note.  Bat  where  the  plaintiff  was  a  purchaser  of  the  stock,  the  rule  wae  dif- 
ferent: AUem  ▼.  SwUk  BmUm  B.  B.  Co.,  160  Mass.  185;  15  Am.  Si.  Repi  186b 
and  note. 
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[LM  IfABSACHUSBTTSk  U6lJ 

Salb  —  OoNDTnoir  Sitbsbqusnt — Bvidknok.  — Where  a  purchaser  from  the 
agent  of  the  Tender  signs  an  unoonditional  memorandum  for  the  pur- 
chase of  a  quantity  of  hops  at  a  certain  price,  with  an  oral  reseryation 
of  a  condition  that  if  it  is  subsequently  discovered  that  the  price  named 
is  not  the  market  price,  there  is  to  be  no  sale,  and  the  vendor  confirms 
the  memorandum  of  sale,  after  which  the  purchaser  informs  him  by  let- 
ter that  as  the  agent  misrepresented  the  market  price,  the  hops  will  not 
be  accepted  unless  a  concession  is  made,  without  mentioning  the  oral 
oondition,  the  sale  is  a  present  sale,  and  the  condition  is  a  condition 
subsequent,  parol  evidenoe  of  which  is  inadmissible  as  a  defense,  or  to 
vary  the  terms  of  the  memorandum,  in  an  action  to  recorer  the  price  of 
the  hops  after  a  refusal  to  accept. 

Salbs  —  FsAUPULE^T  Rbp&isbntatiov  bt  Vbndob,  whbn  No  Dbbsmbb 
—  Where  a  vendor  of  hope  fraudulently  states  the  market  price  thereof 
to  an  experienced  prospective  purchaser,  who  says  he  does  not  believe  the 
statement,  and tubsequently  signs  an  unconditional  memorandum  for  the 
purchase  of  a  certain  quantity  of  hops  at  a  certain  price,  orally  reserving 
the  rights  if  the  price  named  is  subsequently  found  not  to  be  the  market 
price,  to  disaffirm  the  sale,  it  will  be  presumed  that  he  relied  upon  the 
oral  oondition,  and  not  the  fraudulent  statement  of  the  veadoi; 

L.  D.  BrandeUf  for  the  plaintiflb. 
A.  Hemenway,  for  the  defendant. 

Holmes,  J.  This  is  an  action  of  contraoi,  for  refttsing  to 
accept  and  pay  for  eeventy  bales  of  hops,  bought  of  the  plain- 
tiffs  by  the  defendant.  The  defenses  are,  that  the  defendant 
was  induced  to  make  the  contract  by  the  fraudulent  represen- 
tations of  the  plaintiffs'  agent,  one  Horst,  as  to  the  market 
price  of  hops,  and  that  the  agreement  was  made  subject  to  a 
condition  on  the  same  matter  which  was  not  satisfied.  Ao- 
cording  to  the  testimony  of  Smith,  the  defendant's  president, 
who  made  the  bargain  with  Horst,  Horst  called  on  him  several 
times,  trying  to  sell  hops.  On  a  Saturday,  Horst  said  that 
hops  were  worth  twenty-five  cents,  and  Smith  told  him  he  did 
not  care;  he  did  not  believe  hops  were  worth  twenty-five  cents. 
On  the  next  Monday,  September  10,  1888,  Horst  called  again, 
and  said  that  hops  had  advanced  very  much  since  last  week; 
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that  they  were  now  thirty  cents  a  pound.  Smith  said  he  did 
not  care;  he  was  not  in  want  of  hope;  but  being  urged,  said, 
"  If  hope  are  going,  as  70a  say,  very  high,  I  will  buy  ten  bales, 
and  run  the  risk,  at  thirty  cents  a  pound."  Horst  refused, 
and,  pulling  out  some  telegrams  written  in  hieroglyphics, 
stated  that  hops  before  a  week  would  be  thirty-five  cents. 
Smith  told  him  he  had  no  means  of  information;  at  all  events, 
he  was  not  in  the  market  for  hops;  but  after  a  good  deal  of 
urging,  he  told  him  he  would  sign  a  memorandum  for  a  car- 
load of  seventy  bales,  on  the  condition  that  *'  when  I  return 
from  Canada  and  find  out  that  it  was  not  the  market  price,  it 
will  be  no  sale."  At  the  same  time,  Smith  signed  and  de- 
livered  a  memorandum  for  the  defendant:  ^'We  have  this 
day  bought  of  Lilienthal  Brothers  seventy  (70)  bales,"  etc., 
stating  the  terms  of  the  bargain,  and  mentioning  no  condition. 
On  the  13th,  the  plaintifiTs  wrote,  confirming  the  sale,  and 
thanking  the  defendant  Smith  further  testified  that  on  his 
return  from  Canada,  on  September  24th,  he  found  that  the 
best  hops  in  Boston  were  offered  for  twenty«five  cents  on  Sep- 
tember 10th,  and  we  will  assume  there  was  other  evidence 
that  that,  or  about  that,  was  the  market  price.  On  September 
25th,  Smith  wrote  to  the  plaintiffs,  acknowledging  their  let* 
ters,  and  saying  nothing  of  the  alleged  condition,  but  com- 
plaining that  although  ''of  course  I  had  no  business  to  be 
ignorant  of  the  true  state  of  the  market,"  Horst  had  misrep- 
resented it,  and  that  unless  there  was  some  concession,  he 
should  not  accept  the  hops.    Later,  the  hops  were  refused* 

80  fiar  as  the  alleged  condition  goes,  it  seems  to  us  impossi« 
ble  to  construe  it  as  a  condition  precedent  to  the  existence  of 
the  contract,  as  in  Wilson  v.  PowerSy  181  Mass.  539.  The  lan- 
guage testified  to  imports  that  a  contract  has  been  made,  or  is 
about  to  be  made,  which  is  to  be  off  in  a  certain  event  there- 
after, not  that  the  defendant  will  make  a  contract  with  the 
plaintiffs  at  some  time  in  the  future,  in  case  Smith  finds 
Horst's  statement  to  be  true.  The  common  sense  of  the  thing, 
and  the  correspondence  of  the  parties,  if  consistent  with  the 
existence  of  any  condition  at  all,  lead  to  the  same  result  The 
plaintiffs  assume,  in  their  letter,  that  a  sale  has  taken  place. 
The  defendant,  in  his  answer,  does  the  same  thing.  He  says 
he  gave  Horst  an  order  for  seventy  bales,  and  his  suggestion 
that  Horst  misrepresented  the  market  price,  as  a  ground  for  a 
conceesion,  is  quite  inconsistent  with  the  notion  that  the  mo- 
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nent  only  then  had  arrived  fer  mahing  a  eovitract,  and  that 
Hs  existence  depended  €«  what  he  sheirid  then  have  disoov- 
%nd  for  himself  tonohing  the  market  priee* 

It  is  admitted  that  if  the  aHeged  eondUiim  was  a  condition 
sobseqnenti  the  defendant  was  not  entitled  to  proire  or  to  rely 
Qpon  it  There  coald  be  no  argument  that  it  was  a  snbse- 
qnent  modification  of  the  written  memorandnm.  It  was 
strictly  contemporaneous  talk:  (Hark  t.  Htmghtony  12  Gray, 
88,  41.  This  being  so,  of  eonrse  the  defendant  eonid  not 
modify  by  spoken  words  the  effect  of  a  writing  signed  hy  it, 
which  purported  to  set  forth  all  the  terms  of  the  bargain,  and 
to  bind  the  defendant  nnconditionally  to  accept  the  hops: 
DavU  y.  Randall^  116  Mass.  647;  16  Am.  Rep.  146;  B<Uehelder 
V.  Qa&en  Ins.  Co.^  186  Mass.  449;  Oerdon  y.  Niemafm^  118 
N.  Y.  162;  Daly  y.  W.  W.  Kimball  Co,,  67  Iowa,  182.  As  the 
foregoing  considerations  justify  the  ruling  of  the  court  below, 
that  the  alleged  condition  was  no  defense,  we  need  go  no  for- 
ther. 

Next  as  to  fraud.  Prima  facie^  a  statement  to  an  expert* 
enced  dealer  in  hops  as  to  the  market  value  of  the  article  he 
is  asked  to  buy  is  dealer's  talk  on  a  subject  about  which  the 
seller  has  a  right  to  assume  that  the  buyer  will  make  up  bis 
mind  fr>r  himself,  the  means  of  information  being  equally  open 
to  bolti:  Manning  y.  Albee,  11  Allen,  620,  622;  Poland  ▼. 
Browned,  181  Mass.  138;  41  Am.  Rep.  216;  Doming  y.  Da^ 
ling,  148  Mass.  604;  Foley  y.  CowgiU,  6  Blackf.  18;  82  Am. 
Dec.  49;  Oronk  y.  CoUy  10  Ind.  486;  Oraffenotein  y.  Epotein, 
23  Kan.  443;  83  Am.  Rep.  171.  Assuming,  for  the  sake  of 
argument,  that  a  case  might  be  supposed  in  which  a  jury 
would  be  warranted  in  finding,  from  other  facts  beside  the 
mere  making  of  the  representation,  that  the  buyer  reasonably 
surrendered  his  judgment  to  the  seller  (  Whiteside  y.  BrafoUy, 
162  Mass.  133),  this  is  not  such  a  case.  There  were  no  such 
other  facts.  Moreover,  Smith's  answer  to  Horst  on  Saturday 
was  direct,  that  be  did  not  believe  Horst's  statement.  Bo  on 
Monday,  Smith's  answer  to  Horst,  that  he  had  no  means  of 
information,  imported  in  polite  terms  that  he  did  not  rely 
upon  Horst,  and  if,  ao  he  says.  Smith  made  a  condition  that 
if  he  found  the  price  given  was  not  tbe  market  price,  the  sale 
was  to  be  ofT,  he  told  Horst,  in  effect,  that  he  did  not  rely  upon 
him,  but  meant  to  find  out  for  himself.  The  only  fair  infer- 
ence from  the  evidence  fcr  the  defendant  is,  that  its  agent 


June,  1891.]  WiLsosr  «.  Wilmv.  S87 

relied,  no4  upon  Honii'«  etatemoBite,  bat  upon  mi  oral  oeiuU- 
tion,  whieh  fails  fir  the  raaaone  wluoh  «e  havte  (iTea. 
Judgment  oa  tlie 


A4KBB — Fjub  RmosmniAnMM  bt  VsmoB  at  «o  Vamjob,  -— 

fnuidiilent  rapratentiont  by  a  rendor  of  »  ofaattol  m  to  ito  TahM  will  not  xo* 
Iwra  the  rendee,  whan  ha  oonld  hara  asoartainad  ito  prioa  for  himaalf ;  Chrff^tr 
T.  Omtadoff,  90  H.  T.  272;  43  am.  Rap.  160,  and  nota;  EUU  t.  AndrewB^  60 
JT.  T.  83«  16  an.  Rap.  S70,  end  avtoadad  aato;  Ai^  t.  P^aHber,  48  K.  H. 
atis  80  Aml  Dao.  17%  and  nolat  Prim  w,  <hmkoker,  76  Ma.  044||  Paiw  r. 
Ikyli  180JlLil6;  laa  lUadtwnU  t  jffliriaa<t  100  K.  0.66^ 


Wilson  u  Wilsok. 

[U4  MABtACKUtSXfl^  IML) 

Dinnuai  ^  Comnravai  —  Adultkrt.  —  A  hniband  who  mfpaoto  Ui  wifa  of 
haring  oommitted  adnltary,  and  wlio^  without  throwing  any  opportnnl* 
tiaa  in  liar  way,  nnraly  mStm  har,  in  a  littgla  inttanaa,  %o  ayall  haiaalf 
to  tiia  adl  aatont  of  m  ofportnaity  to  iadnlga  harndaltawu  dkpoai* 
ticHit  i*  Aot  guilty  ai  aonnhramw^  avaa  though  ha  lu^aa  Jm  nugr  olifaln 
proof  which  will  entitla  him  to  a  diroroa,  and  porpoaalj  rafraias  iHHB 
wanung  har  for  that  raaaon. 

W.  B.  OrcuU  and  B.  J.  Jeuiim^  iat  the  plaintiflL 
/•  G.  Hott,  for  the  defendant. 

Uasaom^  J.  This  caeo  tunie  oa  the  queetioii  whether  the 
findinK  of  ^e  eourt  wao  oorreot,  that  the  Uhelaat  ifaa»  upon 
the  OTideooo,  goiltf  of  oonniyanoe* 

The  libdant  did  nothing  to  enoourage  his  wife  to  commit 
adultery,  and  did  oot,  direcily  or  indireotly,  throw  opportuni- 
iies  in  her  way.  Until  the  day  he  detected  her,  the  report 
does  not  ehow  that  any  unusual  or  improper  acts  had  occurred 
in  hie  presenoe  between  her  and  any  other  man.  He  had  sua- 
peeted  and  had  watched  her,  but  had  not  obtained  proof  of 
her  guilt,  and  had  not  till  the  day  he  caught  her  had  the  ae- 
Bietance  of  a  detectife  or  poliee-officer.  On  that  day  he  oame 
frooi  his  home  in  Dopeheetsr,  and  waited,  suspecting  she 
might  come  to  Boston  also,  and  might  leafe  the  Dorchester 
Street  car  at  the  eomer  of  Federal  Street  and  Beach  Street,  in 
Boston,  which  she  did.  She  met  a  man  by  the  name  of 
Andrews,  whom  there  is  nothing  to  show  the  libelant  had 
«fcr  aesn  or  heard  of  before,  and  went  with  him  to  a  hotel. 
The  libelant  followed  ^r«  and  after  waiting  in  the  hotel  an 
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hoar,  and  listening  ten  or  fifteen  minates  at  the  door  of  the 
room  where  they  were,  barst  it  open  and  found  them  in  bed 
together.  He  hoped  she  would  commit  adultery,  so  that  he 
could  get  a  divorcCi  and  he  gave  her  plenty  of  time  so  that 
she  might  do  it,  and  did  not  warn  her.  He  thought  before 
this  that  she  had  committed  adultery. 

We  think,  as  matter  of  law,  it  cannot  be  said,  on  this  state 
of  facts,  that  the  libelant  was  guilty  of  connivanoe.  It  is 
true  that  he  could  have  prevented  his  wife  from  committing 
adultery,  and  did  not;  on  the  contrary,  he  wished  she  would, 
that  he  might  have  evidence  on  which  he  could  get  a  divorce. 
But  he  did  not  make,  or  aid  in  any  way  in  making,  the  op- 
portunity. He  did  no  overt  act,  unless  keeping  still  was  one, 
which  it  clearly  was  not.  It  was  not  a  case  where  he  sup- 
posed his  wife  was  about  to  commit  adultery  for  the  first  time, 
and  where  it  would  have  been  his  duty  to  give  her  the  assist- 
ance which  husband  and  wife  are  mutually  expected  to  give 
to  each  other.  It  certainly  cannot  be  held  that  a  husband 
who  spepects  his  wife  of  infidelity  can  take  no  means  to  ascer- 
tain the  truth  of  his  suspicions  without  being  deemed  guilty 
of  connivance.  ^'There  is  a  manifest  distinction,"  says  the 
court  in  Robbin$  v.  Robbins^  140  Mass.  528,  531,  54  Am.  Rep. 
488,  ''between  the  desire  and  intent  of  a  husband  that  hia 
wife,  whom  he  believes  to  be  chaste,  should  commit  adultery, 
and  his  desire  and  intent  to  obtain  evidence  against  his  wife, 
whom  he  believes  already  to  have  committed  adultery,  and  to 
persist  in  her  adulterous  practices  whenever  she  has  opportn- 
nity."  Merely  su£fbring  in  a  single  case  a  wife  whom  he  al- 
ready suspects  of  having  been  guilty  of  adultery  to  avail 
herself  to  the  full  extent  of  an  opportunity  to  indulge  her 
adulterous  disposition,  which  she  has  arranged  without  his 
knowledge,  does  not  constitute  connivance  on  the  part  of  the 
husband,  even  though  he  hopes  he  may  obtain  proof  which 
will  entitle  him  to  a  divorce,  and  purposely  refrains  from 
warning  her  for  that  reason.  He  may  properly  watch  his  wife, 
whom  he  suspects  of  adultery,  in  order  to  obtain  proof  of  that 
fact.  He  may  do  it  with  the  hope  and  purpose  of  getting  a 
divorce  if  he  obtains  sufficient  evidence.  He  must  not,  how- 
ever, make  opportunities  for  her,  though  he  may  leave  her  free 
to  follow  opportunities  which  she  has. herself  made.  He  is 
not  obliged  to  throw  obstacles  in  her  way,  but  he  must  not 
smooth  her  path  to  the  adulterous  bed:  2  Bishop  on  Marriage 
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and  DiyoroOi  Sth  ed«,  leo.  9;  Timmings  y.  Timmingi^  8  Hagg. 
Ecc.  76;  Stone  v.  SUme^  1  Bob.  Eoo.  99, 101;  P&tUtpi  y.  P^O- 
lip9,  10  Jur.  829. 

The  law  does  not  oompel  a  husband  to  remain  always  bound 
to  a  wife  whom  he  suspects^  and  it  allows  him,  as  it  does  other 
parties  who  think  they  are  being  wronged,  reasonable  scope  in 
their  efforts  to  discoyer  whether  the  suspected  party  is  or  is  not 
guilty,  without  themselves  being  adjudged  guilty  of  conniving 
at  the  crime  which  they  are  seeking  to  detect:  Robbin$  y.  Rob- 
bins,  140  Mass.  528,  681;  54  Am.  Rep.  488.  In  a  libel  for  di« 
vorce  for  desertion,  the  willingness  or  even  the  desire  of  the 
deserted  party  to  be  deserted,  so  long  as  it  is  not  expressed  in 
conduct  or  acts  to  the  other  party,  will  not  bar  a  divorce:  Ford 
v.  Ford,  143  Mass.  577.  Of  course,  as  the  court  says  in  that 
case,  there  is  always  the  difficulty  of  believing  that  the  desire 
or  willingness  did  not  manifest  itself  in  conduct  or  acts  ex- 
pressive of  it  to  the  other  party.  But  nothing  of  the  sort  ap- 
pears here. 

In  SL  Paul  V.  8t.  Paul,  L.  R.  1  P.  &  D.  789,  the  court  held 
that  the  neglect  of  the  husband  which  would  justify  the  court 
in  withholding  a  decree  in  his  favor,  under  a  statute  which  pro- 
vided that  the  court  might  do  so  where  the  husband  was  guilty 
of  *'  such  willful  neglect  or  misconduct  as  ...  .  conduced  to 
the  adultery,"  must  be  such  neglect  as  conduced  to  the  wife^s 
fall,  and  not  neglect  conducing  to  any  particular  act  of  adul- 
tery subsequent  to  her  fall. 

The  case  of  Morrison  v.  Morrison,  186  Mass.  810,  referred  to 
by  the  libelee,  differs  from  this.  In  that  case  the  husband, 
after  he  had  been  cautioned  to  watch  his  wife,  made  opportu- 
nities for  her  and  her  suspected  paramour  to  be  together  alone, 
witnessed  without  objection  acts  of  considerable  familiarity 
between  them,  said  nothing  whatever  t^  his  wife  intimating 
any  disapproval  of  her  conduct,  and  in  other  ways  acted  in 
such  a  manner  as  to  induce  the  adultery  for  which  he  was 
watching. 

In  the  opinion  of  a  majority  of  the  court,  there  must  there- 
fore, according  to  the  reservation  of  the  rei>ort,  be  a  new  trial, 
and  it  is  so  ordered.  

liAJUOAOB  Ain>  DivoBOB— OoHHnrAiioa.  —  CtoniiiTanM  by  %  hotliuid  at 
Ut  wife's  adaltary,  on  the  grcmnd  of  which  aa  aotion  of  divoroe  b  dismiBaad, 
ii  not  a  bar  to  an  action  of  divorce  for  a  prior  act  of  adultery:  Jlorrimm  v. 
M^rrim^  142  Maaa  861;  66  Am.  Rep.  688L    Where  a  hnaband  deceivea  hia 
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wife  Mtehbfoii^  away,  in  ocdAT  *»<»*ih  Imt  in  an  aot  of  AdaUaiy,  thisii 
noi  a  ooQairaaoa  on  the  pert  of  tibe  bnibend:  Sobbku  v.  RobbnUt  140  Meee. 
M8;  M  Am.  Rep.  4M,  and  note.     Wliere  the  oondnot  of  the  hntband  indi« 
catee  an  intent  to  hare  hie  wife  tranagreM,  or  to  let  her  do  ee  nndietmhod, 
tUp mHtitetoa  mmomnmt^  Md  wiU  aol  «§»  fcv  to  ImmI*  lar  divoroas 


Bafk  of  North  AmBioA  v.  Rihtdgb. 

HU  M  AatAflKonm,  tst.) 

Coaiuor  «v  Lawa — Eimaoannrv  «v  Psmonax.  LuBimr  or  9took- 
BOftABK  n  A  Fojauur  OoBroajmnr.  —A  rwirinat  of  Maw  7«rk  oaanot 
BMMiitain  an  aotioa  in  Maaaachiieetta  agaioat  a  rewdit  of  Oalilania  to 
eetaUieh  hie  peiaonal  liability  for  the  debt  4>f  a  corporation  having  no 
plaoe  of  bunnen  in  MaBsacbneetti,  and  organised  under  the  lawa  of  Kan- 
aae,  pMTiduig  for  apaoial  and  limited  liability  of  a  etookboldar,  when  hia 
JuiUUtyaeadbhatackhoyar  haa  aollMaa  Jndfindly  datenaiaad  fa  ffca 
latter  etate. 

H.  &  Demy^  fsr  the  plaiati^ 

H.  Wheeler^  for  the  defendant. 

Allbn,  J.  The  plaintiff  is  m  eorponttioii  of  the  itoto  of 
New  York.  The  defendani  ie  a  leaideat  of  CaHfomia,  who 
owned  iif ty  aharee  of  stock  in  the  Haddam  State  Bank,  a  oor- 
poratioQ  of  Kansas.  The  plaintiff  recoverod  jfidgonnt  in 
Kansas  for  $6,343  and  costs,  against  the  Haddam  State  Bank, 
and  took  oat  isxeeution  theraon,  bat  oooid  find  no  property  of 
the  bank  whereon  to  levy,  and  eo  the  exscation  was  returned 
unsatisfied.  No  steps  were  taken  in  Kanaas  to  ehar^  the  d^ 
fendant  as  a  stockholder  in  the  bank,  hot  he  being  foond  in 
Maeeachnsetts,  the  plaintiff  brings  this  action  against  him 
here,  seeking  to  charge  him  pereonally  tar  the  jadgnent 
against  the  hank,  to  the  amount  of  the  par  Tslne  of  his  shareo 
therein,  namelj  five  theasand  dirilara.  Thia  is  aoogbt  to  be 
done  by  virtue  of  the  laws  of  Kansas,  respecting  which  the 
aterment  in  the  declaration  is  as  IbUowa:  ^  And  the  plaintiff 
fturther  eaya,  that  by  tiie  laws  of  the  etate  of  Kansas,  if  any 
execution  shall  have  been  issued  against  the  pioperty  or  el^ 
fects  of  a  corporation,  except  a  railway  or  religious  or  chari- 
table eorporation,  and  there  cannot  foe  found  any  property 
whereon  to  levy  such  execution,  then  execution  may  be  is* 
sued  against  any  of  the  stockholders  to  an  extent  equal  in 
amount  to  the  amount  of  stock  by  him  or  her  owned,  together 


Jane,  1891.]    Bank  or  North  AuMMiok  ««  RmiKiB.         Ml 

with  anj  amoant  nopaid  thereon;;  or  the  jrlalDtiff  io  the  <exe- 
tcaftioD  may  proceed  by  actioo  to  ohar^^e  the  atockbolderB  with 
the  amoont  of  iiis  Judgment,  and  «aob  plaintiff  may  niainftain 
an  action  M  law  against  any  one  or  more  of  the  .abookholdare 
of  Buch  corporation^io  recover  a  debt  due  by  the  corporation." 

Tho  declaration  was  demurjred  to,  and  we  have 'to  determine 
whether  the  plaintiff  states  a  case  upon  his  declaration. 

The  declaration  does  not  in  terms  «et  £>rth  any  statute  of 
Kansas,  Jior  ebow  to  what  oxtent  the  Jaws  of  Kansas  above  set 
forth  are  Btatutory,«orTest  merely  in  judicial  decisions.  It  is 
to  he  r^^etted  that  we  are  not  at  liberty  to  determine  the  case 
upon  an  examination  of  the  statute  of  Kansas,  with  the  assiat- 
anoe  of  anj  conetruction  wMch  may  have  been  put  upon  it  by 
the  courts  of  .that  stats.  But  we  must  take  the  case  am  the 
parties  present  it  to  us. 

The  question  can  iiardly  be  considered  as  an  open  one  in 
thia  .common  wealth.  This  court  has  often  declined  to  exer- 
dae  jurisdiction  to  enforce  a  liability  imposed  upon  stock- 
holders in  corporations  established  in  other  states  under 
statutes  of  those  states.  In  Post  v.  Toledo  etc.  B.  R.  Co.,  144 
Mass.  341,  345,  59  Am.  Bap.  86,  it  is  said:  '^Tfais  court  does 
not  take  jurisdiotion  of  a  suit  to  enforce  this  liability  of  stock- 
holders in  a  foreign  corporation,  not  because  it  would  he  a  suit 
to  enforce  a  penalty^,  or  a  suit  opposed  to  the  policy  of  our 
lawH,  but  because  it  is  a  suit  against  a  foreign  corporation 
which  iavolves  the  relation  between  it  and  its  stockholders, 
and  in  which  complete  justice  only  can  be  done  by  the  courts 
of  the  jurisdiction  where  the  corporation  was  created."  See 
also  New  Haven  Horoe  Nail  Co.  v«  Linden  .Spring  Co^  142 
Mass.  349.,  353,  and  cases  cited. 

The  case  at  bar  furnishes  a  strong  illustration  of  the  pro- 
priety of  this  course.  If  the  plaintiff,  as.  a  creditor  of  the 
Kansas  corporation,  without  obtaining  any  previous  judgment 
in  Kansas  establishing  the  defendant's  liability  as  a  stock- 
holder, can  maintain  an  action  directly  and  in  the  first 
instance  against  him  in  Massachusetts,  for  the  purpose  of 
eharging  him  as  a  stockholder  under  the  qualified  liability 
set  forth  in  the  declaration,  then.it  would  follow  that  the 
plaintiff  might  also  institute  a  similar  action  against  him  in 
California,  or  in  any  number  of  other  states  where  service 
upon  him  oould  be  obtained.  Tbe  plaintiff  might  also  insti- 
tute similar  actions  for  tbe  same  debt  in  different  states  against 
other  stockholders.    In  such  case,  it  is  probable  that  a  judg- 
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ment  against  one  stockholder  without  satisfaction  would  be  no 
bar  to  actions  against  others,  but  it  is  obvious  that  the  defend- 
ants in  such  actions  might  be  put  to  great  inconvenience  in 
ascertaining,  and  indeed  might  find  it  practically  impossible 
to  ascertain,  what  steps  the  plaintiff  might  have  taken  against 
other  stockholders  in  other  states.  A  dishonest  creditor  might 
possibly  recover  several  times  over  against  different  stockhold- 
ers in  different  states,  before  they  respectively  could  ascertain 
the  facts.  Likewise,  the  defendant,  if  compelled  to  pay  under 
a  judgment  recovered  in  one  state,  would  find  it  difficult,  if  not 
impossible,  to  enforce  contribution  from  other  stockholders  re- 
siding elsewhere.  Moreover,  if  the  plaintiff  might  maintain 
such  actions  against  the  defendant  and  against  other  stock- 
holders in  different  states,  until  he  should  finally  recover  sat- 
isfaction, other  creditors  of  the  Kansas  corporation  might  also 
do  the  same.  If  every  creditor  of  a  Kansas  corporation  which 
has  no  property  with  which  to  respond  to  a  judgment  obtained 
by  such  creditor  against  it  in  Kansas,  may  thereupon,  without 
any  further  proceedings  in  that  state  to  charge  the  stockhold- 
ers, maintain  an  action  against  every  stockholder  in  every 
state  in  the  Union  where  service  can  be  obtained,  and  pursue 
such  action  until  satisfaction  is  obtained  from  some  stock- 
holder  in  some  state,  it  is  obvious  that  a  large  amount  of  liti- 
gation might  ensile,  under  which  substantial  justice  as  among 
the  stockholders  could  not  be  worked  out  The  liability  of 
the  stockholder,  as  set  forth  in  the  declaration,  is  not  a  general 
liability  for  all  the  debts  of  the  corporation.  The  execution 
against  the  stockholder  which  can  be  issued  in  Kansas  in  the 
action  against  the  corporation,  as  set  forth  in  the  declaration, 
is  only  **to  an  extent  equal  in  amount  to  the  amount  of  stock 
by  him  or  her  owned,  together  T^ith  any  amount  unpaid 
thereon."  Probably,  by  the  true  construction  of  the  laws  of 
Kansas,  the  action  at  law  to  charge  stockholders,  which  is 
given  as  an  alternative  remedy,  would  be  limited  to  the  same 
amount  as  the  execution;  though,  according  to  the  averment 
of  the  declaration,  the  plaintiff  in  the  execution  may  proceed 
by  action  to  charge  the  stockholders  with  the  amount  of  his 
judgment,  without  any  other  limitation  being  expressed.  The 
present  plaintiff  does  not  contend  that  it  can  recover  against 
the  defendant  the  full  amount  of  its  judgment,  but  only  the 
par  value  of  the  defendant's  stock  in  the  bank.  The  liability 
sought  to  be  enforced  is  a  strictly  limited  one.  It  seems  to 
US  that  a  bonafide^  or  at  any  rate  a  compulsory,  payment  to 
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one  creditor  would  discharge  a  stockholder  to  that  extent  from 
liability  to  others;  and  a  paymcDt  of  the  fall  par  yalne  of  his 
stock  would,  according  to  the  view  which  has  been  expressed 
by  this  court,  be  a  full  discharge:  HaUey  y.  McLean^  12  Allen, 
488,  442;  90  Am.  Dec.  157;  though  as  to  this  other  coprts 
might  hold  otherwise:  FowUr  y.  RdbvMony  81  Me.  189;  Otom 
y.  HUi^  86  Me.  22.  There  is  no  ayerment  in  the  declaration 
that  the  defendant  has  not  been  thus  discharged  from  liabil- 
ity, and  perhaps  this  is  not  necessary,  as  it  would  be  more 
properly  a  matter  of  defense;  but  in  case  of  seyeral  actions  in 
different  states,  questions  of  priority  of  the  claims  of  creditors 
might  arise,  upon  which  the  decisions  of  the  courts  of  the  dif- 
ferent states  might  not  be  uniform,  and  thus  the  defendant 
might  be  held  liable  more  than  once.  The  cases  cited  by  the 
defendant  appear  to  show  that  in  some  states  the  creditor  first 
bringing  suit  has  priority:  IngaUs  y.  Cole^  47  Me.  680;  Thebu$ 
y.  Smiley^  110  III.  816.  In  Missouri,  the  creditors  rank  in  the 
order  in  which  they  respectively  obtained  judgment:  State 
8av.  A$8^n  y.  Kellogg^  68  Mo.  540.  In  other  states  no  priority 
among  the  creditors  is  recognized:  PfoU  y.  Simpson^  74  N.  Y. 
187;  Wright  y.  McCormaek,  17  Ohio  St.  86;  EamM  y.  Dori$, 
102  III.  850;  Chicago  y.  Hall,  103  111.  842.  See  Thompson 
on  Liability  of  Stockholders,  sees.  420-426;  2  Mora  wets  on 
Priyate  Corporations,  2d  ed.,  sec.  897.  Eyen  a  compulsory 
payment  might  not  ayail  to  protect  him.  Moreoyer,  the  de- 
fendant might,  by  way  of  set-off,  present  claims  which  he  holds 
either  against  the  corporation  in  Kansas,  or  against  the  credi- 
tor who  sues  him,  and  different  decisions  in  respect  to  his 
right  of  set-off  might  be  made  in  different  states. 

These  considerations  are  suggested  to  illustrate  the  practi- 
cal difficulty  of  enforcing  a  liability  such  as  that  set  forth  in 
the  declaration  in  other  states  than  that  where  the  corporation 
is  established,  in  such  a  way  as  to  secure  substantial  justice. 
This  difficulty  is  far  greater  in  cases  where  no  steps  haye 
been  taken  in  the  state  where  the  corporation  is  established  to 
ascertain  and  determine  the  amount  of  each  stockholder's 
liability.  There  the  whole  amount  of  debts  can  be  ascertained, 
and  the  proper  proportion  assessed  upon  each  stockholder;  or 
his  liability  can  be  otherwise  determined  in  a  manner  which 
will  ayoid  many  of  the  objections  which  exist  against  the 
maintenance  of  actions  like  the  present.  We  remain  satisfied 
with  the  conclusions  heretofore  reached  by  this  court,  that 
such  an  action,  under  the  circumstances  which  appear  here, 
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ought  B«t  to  be  entertained  ia  this  etate.  Limiting  ov  dede- 
km  to  Uie  /aoto  nev  befoe  ue,  it  ie  tbie:  Tbat  a  resident  4)f 
she  stale  of  Hew  York  eanaoi  maiatain  in  the  courts  of  this 
state  aD  aotioa  agsiaei  a  resident  of  the  state  ef  CSalifornia 
to  estaUieh  hie  peraoaal  liability  as  a  stockholder  ef  a  oorpem- 
tien  organised  in  the  state  of  Xansai^  and  ham^  no  plaoe  of 
business  in  tUs  etaie^  Jer  a  debt  of  that  oerporatioD  to  the 
plaintiff^  under  laws  <ef  Kansas,  such  as  ate  eet  Surth  in  the 
declaration,  providing  for  aoertain  special  and  limited  liability 
on  the  part  of  eteckbelderSy  when  no  judicial  proceedings  ha¥e 
heen  takm  in  Ka^isas  to  ascertain  and  establish  the  liafailitgr 
of  the  defendant  as  such  stockholder. 

Whether  tbeaameiresuU  might  not  be  reached  on  the  ground 
that  the  eubsidiary  liability  of  stockholders  such  as  is  eet 
forth  is  RULtter  of  sessedy  only,  and  does  not  £q11ow  the  stock- 
haLder  outside  ef  the  state,  there  being  no  avermeoi  of  a  differ- 
.ent  construction  of  the  statute  by  tbe  Kansas  courts,  we  need 
aot  consider:  Brown  ▼.  Eastern  BlaU  Co.»  184  Mass.  69a 

Judgment  lor  the  defendant  affirmed. 


OomruoT  or  Laws — Aanov  so  Bnvoaoa  SrocKsecDia's  Liahi.tlt  nr 
A  FoBBiOH  CoBPQRATioif.  — A  corporatiOQ  baa  a  right  to  Im  protected  by  the 
remedial  limitationa  of  its  JnriBdictioD:  Wooden  v.  Wettem  New  ToHk  etc  A. 
M.  0»,nill.  T.  10;  2S  Am.  St.  Rep.  803;  and  note.  A  ooa«raet  made  with  a 
Ineeitn  oorperaAioa,  M  joid  im  the  elate  to  wiueh  emtk  earperalion  enpiea  ite 
emstenee,  oanaot  he  enforced  elaewhere:  Bm  ▼.  Miammri  Pae,  Jtp  Co^  74 
Tex.  474.  The  oontraot  of  a  oorporatioo  is  affected  by  the  law  of  the  state 
ereatiiiRit:  AttHUY.  ffwOingion,  70  Md.  191;  14  Am.  St.  Rep.  Hi,  aod  ex- 
Mtt}  Amvt.  Oant^mV.  T.  441|  SS  Am.  Bepw  UL 
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tlM  KAmACHvanri,  V7.] 

BriTUTS  Of  TtLXurm — tiLVCvrcKrCovvtukCT,  —  It  k  ■•  olifedMwi  le  a  writ- 
ten oeutraot  ihel  aone  of  its  tarme  Temadn  t*  be  fiaed  by  eemetfamg  to 
be  done  ia  the  intare,  if  that  ^oaiethiag  ia  doae  before  an  aation  ia 
broQght;  and  if  the  ceniraot  ia  then  in  writing,  the  atatate  of  fraada  ia 
complied  with. 

fcjnxrra  of  Frauds  —  MnrasAirDVif  or  Lsass.  —  A  writtea  agreetaeat  to 
aabWt  rooBB,  tbe  lease  thervfar  ^'to  be  ia  nbataatial  aeeordaaoe  with 
Hm  blank  form  bereante  annased*  aad  to  be  made  sabjaot^  ia  all  respeota, 
to  the  terroa  and  eanditionM  of  *'  an  agreement  and  lease  between  the  owner 
of  the  building  and  the  sablessor,  is  a  saffioient  memorandum  of  the 
terms  of  such  sublease  to  satisfy  the  statute  of  fraads^  after  tbe  leaae  to 
•uch  sablesser  baa  been  eaecatod. 
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V0&  IhBiBi — JBiiBDOB: «»  OmspuMKiK  ST  LmQ»  As»  Waitib 
BT  LB88BK.  —  In  Mi  ftotion  to  reoorer  lor  *  liMMh  ol  an  •gnMnMn*  te 
•xaeate  a  Imm^  •▼idenoe  thai  tha  knor  wrote  ta  th*  Uamm  in  regard  to 
fiw  leaw,  and  saliaeqaently  sent  him  a  copy  of  a  loaaa  for  hit  sigpatore, 
wineft  copy  he  retained  withont  aigiiing  and  without  objection*  ehowa  • 
by  Urn  laMer  wiMft  the  agieiMint  te emente  •leaae,  and  an 
n  th*  fmct  el  the  leeaee  tn  meeepA  •  leneBin  any  form,  aa 
well  aahie  waivet  of  a  atrtct  eomplianne  bj  the  luaor  with  the  tarma  o£ 
the  agreemeoti 
PLBADiNO.  —  Whxbb  CoiiTRAtv  StTBD  OK  D  iRODMrLBTB  In  iteolf  and  de- 
pende  vpen  another  agreement,  the  term  ef  eneh  agreemeni^  ee  fcr  as 
they  aeftmateiHil  tn  eompletMhe  eontiaelin  aaa^  rinmld  be  art  forth  withi 
appropriate  ailegationa;  and  if  a  waiver  ia-aUo  relied  npon,  iiahoaM  ha 
pleaded  aa  an  exooae  for  non-performanoa  by  the  plaintifll 


C.  Bmommmhd  0.  A.  0.  Jlmst,  lor  tho  plaiotifEi. 
H.  W.  Bragg  and  W.  8»  Slocum^  for  the  defendanta. 

Latheop,  J.  This  is  sn  aetion  of  contract  brought  by  the 
members  of  the  firm  of  fVeeland,  Loomra,  &  Co.  against  tiie 
menterB  of  the  fimi  €f  Rita  and  GHnes,  for  the  breach  of  an 
agreewcDt  voder  eeal  &nA  eigned  by  the  parties,  to  aieoept  a 
lease  of  certain  rooms  in  a  bnilding. 

The  agreement  dedared  on  recited  theft  a  bnildiTTg  was  then 
is  proeess  of  ereetbn  by  tfao  Boyleton  Market  Association,  on 
the  oomer  of  Washiington  Street  and  Boylston  Street,  in  Bos- 
ton; that  Freeland,  Loomis,  A  Co;  had  entered  into  an  agree- 
naeot  with  said  assoeiation  fi^r  a  lease  of  said  buiMing  as 
soon  as  the  same  siKRrld  be  oerapletedj  and  that  Ritz  and 
Gliaea  were  desiroas  of  obtaining  from  Freeland,  Loomis,  A 
Co.  a  lease  of  part  of  said  birilding,  ^  to  wit,  rooms  on  the  sixth 
floor  thereof,  as  marked  on  plan  of  said  floor,  in  the  possession 
of  Freeland,  Loonris,  A  Co.,  eontainiBg  abont  twenty-five  hqn- 
dred  (2,S00)  square  feet,  more  or  less,  and  situated  in  the 
norAeasterly  corner  of  said  boilding,  for  the  purpose  of  there 
condoeting  the  photographing  business.''  Freeland,  Loomis,  A 
Cou  agreed,  as  soon  as  the  building  should  be  ready  for  occu- 
pancy, and  a  lease  thereof  executed  and  delivered  to  them,  to 
exeeuto  and  deliver^  and  Ritz  and  GHines  agreed  to  accept, "  a 
lease  of  the  rootae  aforesaid,  to  be  used  solely  and  exclusiyely 
for  the  business  aforesaid,  for  a  period  of  five  (6)  years  from 
the  date  of  the  oom^etion  of  said  building,  at  an  annual  rental 
of  twenty-five  hundred  dollars  ($2,500),  payable  in  equal 
monthly  installnients,  the  lease  to  be  in  substantial  accordance 
with  the  blank  form  hereunto anncrxed,  and  to  be  made  subject 
ii»  all  roBpeeiB  to  Ae  terms  and  condi  tions  of  the  said  agreement 
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and  lease  between  said  Freeland,  Loomis,  &  Ca  aad 
Boylston  Market  Association." 

1.  The  defendants  contend  that  inasmuch  as  the  agreement 
provides  that  the  lease  is  ''  to  be  made  subject  in  all  respects 
to  .  •  •  •  the  said  agreement  and  lease  between ''  the  plaintiffs 
and  their  lessor,  which  lease  was  not  then  in  existence,  there 
is  no  sufficient  agreement  or  memorandum  to  satisfy  the  statute 
of  frauds:  Pub.  Stats.,  c  78,  sec.  1,  cL  4. 

The  agreement  declared  on  is  dated  April  17,  1888,  and  it 
is  clear  that,  considered  alone,  it  is  insufficient  to  satisfy  the 
statute,  for  some  of  its  terms  were  then  uncertain,  and  might 
never  be  made  certain:  May  v.  Wcwdj  134  Mass.  127;  Aahcrofl 
V.  Butterworth^  136  Mass.  511.  What  was  then  uncertain  haS| 
however,  since  been  made  certain,  as  it  appears  by  the  report 
upon  which  the  case  comes  before  us  that  in  January,  1889| 
before  this  action  was  brought,  a  lease  in  writing  of  the  entire 
building  was  delivered  to  the  plaintiffs  by  their  lessor. 

It  is  a  well-settled  rule  of  law,  that  while  the  memorandam 
must  express  the  essential  elements  of  the  contract  with  reason- 
able certainty,  these  may  be  gathered  either  from  the  terms 
of  the  memorandum  itself,  or  from  some  other  paper  or  papers 
therein  referred  to.  If  one  of  a  series  of  papers  which  appear 
to  have  relation  to  the  same  contract  is  signed  by  the  party  to 
be  charged,  this  is  enough,  as  all  the  papers  are  to  be  con- 
sidered together,  as  forming  one  contract  or  memorandum. 
There  is  no  doubt,  also,  that  parol  evidence  is  admissible  to 
identify  any  paper  referred  to:  Atwood  v.  Cobb^  16  Pick.  227, 
230;  26  Am.  Dec.  657;  Lemed  v.  Wannemacher,  9  Allen,  412; 
Rhoades  v.  Caatner,  V^  Allen,  130;  Beckwith  v.  Talbot^  95  U.  S. 
289;  Orafton  v.  Cumming«,  99  U.  8.  100;  Ryan  v.  United  States^ 
1.^6' U.  8.  68,  83;  Peck  v.  Vandemark,  99  N.  Y.  29;  LouisviUe 
Asphalt  Varnish  Co.  v.  Lorick,  29  8.  C.  533;  Ridgway  v.  Whar^ 
tony  6  H.  L.  Cas.  238;  Fitzmauriee  v.  Bayley,  9  H.  L.  Cas.  78, 
10'2;  Baumann  v.  James^  L.  R.  3  Ch.  50S;  Shardlow  v.  CottereU^ 
L.  R.  18  Ch.  Div.  280;  L.  R.  20  Ch.  Div.  90;  Studds  v.  Watson, 
L.  R.  28  Ch.  Div.  305;  Oliver  v.  Hunting,  L.  R.  44  Ch.  Div. 
205;  Long  v.  Miliary  L.  R.  4  C.  P.  D.  450;  Cave  v.  Hastings^ 
L.  R.  7  a  B.  D.  125. 

The  defendants,  however,  contend  that  these  principles 
apply  only  to  papers  already  in  existence  when  the  instru- 
ment signed  by  the  party  sought  to  be  charged  is  executed; 
and  in  support  of  this  view,  rely  upon  the  case  of  Wood  v. 
MidgUy,  2  Smale  &  O.  115;  on  appeal,  5  De  Gex.,  M.  &  6.  41. 
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TIiIb  was  a  bill  for  specific  performance  of  a  contract  of  sale 
of  land.  Some  of  the  terms  bad  been  reduced  to  writing,  but 
not  signed.  The  purchaser  paid  his  deposit  money  to  the 
auctioneer  who  sold  the  land,  and  he  signed  the  following  re- 
ceipt: ''  Memorandum.  Mr.  Thomas  Midgley  has  paid  to  me 
the  sum  of  fifty  pounds  as  a  deposit  and  in  part  of  payment  of 
one  thousand  pounds,  for  the  purchase  of  the  Ship  and  Camel 
Public  House,  at  Dockhead,  the  terms  to  be  expressed  in  an 
agreement,  to  be  signed  as  soon  as  prepared."  Vice-Cbancellor 
Stuart  overruled  a  demurrer  to  the  bill,  on  the  ground  that  the 
memorandum  to  be  prepared  and  signed  was  only  the  fair  copy 
of  the  draught  as  settled  aqd  agreed  to.  On  appeal,  the  de* 
murrer  was  sustained  by  Lord  Justice  Turner  and  Lord  Justice 
Knight^Bruce,  on  the  ground  that  the  agreement  referred  to,  al« 
though  it  fixed  the  price,  left  other  points  to  be  determined. 
^  The  conditions  of  sale  were  to  be  adapted  to  a  sale  by  private 
contract,  and  were  to  be  subject  to  a  future  agreement.''  The 
case  is  therefore  one  of  an  agreement  incomplete  when  made, 
and  which  never  was  completed.  See  also  Ridgway  v.  What' 
ion,  6  H.  L.  Cas.  238;  Fitzmauriee  v.  Bayley^  9  H.  L.  Gas.  78; 
Rummens  v.  Robin$,  3  De  Qex,  J.  &  S.  88. 

Li  Brown  v.  BeUowSy  4  Pick.  179,  the  plaintiff  and  the  de« 
fendant  were  owners  of  a  water  priviledge,  with  the  building 
thereon,  etc.  The  plaintiff  agreed  to  sell  his  interest,  and  the 
defendant  agreed  to  buy  it,  **  at  such  prices  as  shall  be  agreed 
on  and  awarded  by  three  men,  one  chosen  by  the  plaintiff,  one 
by  the  defendant,  and  the  third  by  the  two  thus  chosen,  which 
award  shall  be  final  and  binding  on  the  parties."  After  the 
price  had  been  thus  determined  in  writing,  the  defendant  re- 
fused to  perform  his  agreement.  The  plaintiff  brought  an 
action  for  covenant  broken,  to  which  the  defendant  set  up -the 
statute  of  frauds,  contending  that  the  referees  were  not  named 
in  the  agreement,  and  that  it  depended  wholly  upon  parol 
evidence  to  determine  who  they  were.  This  objection  was  dis- 
posed of  by  the  court  saying  that  the  contract  had  been  per- 
formed in  this  respect  The  defendant  further  contended  that 
the  price  should  have  been  fixed  by  the  agreement,  whereas 
it  was  to  be  ascertained  by  the  referees.  But  this  objection 
was  overruled.  The  last  point  decided  in  this  case,  therefore, 
is  a  direct  authority  for  the  proposition  that  it  is  no  objection 
to  a  written  contract  that  some  of  its  terms  are  to  be  fixed  by 
something  to  be  done  in  the  future,  if  that  something  is  done 


tefbra  a^titoii  i v  bvongBtf;  awct  tlittt  if  it  Sr  ib-  writrng,  fhB  pro* 
^Moiwof  tfae'tftatQteof  fhitidfir  are  ccnnplfed  with; 

We*  are  therefore  of  opinion'  that  the  etatute  of  frandk  fs  no 
defenee  tottkie' action; 

9.  ThO"  deAmdante  Airttier  eontend  that  the  plaintiffs  are 
not  entitle'  to^reeoiner,  beeanee  they  have  not  performed^  dierir 
ptfrt  of  the  agreement  It  appears*  &em  the  report  that  the 
plaintiffts-,  on  February  11,  18B9,  sent  to  the  defendants  a 
letter  in  regard  to  the  loomB  in  the  new  bmlding;  and'  in  re- 
gard to  their  llsaee,  to- which  letter  the  defendknts  madie  no 
repljr.  There  wae  eridenee  that  dnpiicate*  leases  were  sent  to 
the  deftddant  BAte  about  February  15,  1889;  thai  be  after- 
ward^ sentf  one  of  Uiem  tb  flte  disfendant  Glines;  that  these 
leasee  were  in  the  poeseesion  of  the  defendants  at  the  time  of 
the  trial;  that  the  plaintiffs  had  not  seen  or  beard'  from  RiteE 
after  sending  the  leases;  that  two  or  three  weeks  after  Pebru- 
$ay  15th,  Oiinee  had  callbd  on  the  plaintift  and  said  that  he 
ii%e  ready*  to  sign,,  but  Hits'  would  not,  and'  that  Kht  woutd  not 
go  hi'  company  with  him;  and  that  neither  defendant  had 
signed^  the  lease,  or  oiTered  to  sign  any  form  of  lease.  Qlihes, 
who  was  called  as  a  witness  by  the  plaintTffb,  testifled*  that 
RSts  dbcllned  to  have  anything  tK>  do  with  him  in  this  matter; 
Mid  that^  he,  Qlines)  had  said'  that  he  could  not  sign,  because 
Kits  would  not,  ae  he  had'  not  the  money  to  carry  ft  out  if  he 
did  sign.  It  was  agreed  that  prior  to  the  bringing  of  the 
action  the  dielbndants  bad  said  to  the  plaintiffs  that  they 
should  not  sign  the  lease,  and  the  pliaintiflb  might  go  ahead 
and  let  the  rooms. 

The  defendants'  eoutisel  pointed'  out,  at  the  argument,  sev- 
eral particulars  hi  which,  as  they  contended,  the  fease  sent  to 
the  defendants  difibred  from  the  form  annexed'  totheagree^ 
menu  We  do  not  find  it  necessary  to  consider  these,  as  we 
ere  of  opinion  that,  on  the  evidence,  the  jury  might  well  have 
found  that  the  defendants  made  no  objection  to  the  Ibase  sent 
titom,  were  not  willing  tb  accept  a  lease  in  any  form,  and  there- 
fore waived  a^  strict  compliaince  by  the  plaintiffs  with  the 
terms  of  the  agreeaaentr  See  Oerrish  v.  Norrky  9  Ctisfa.  107,  ae 
modified  by  JJoMmoHft  v.  l^fer,  1(48  Mass.  309,  375;  Efnimer 
V.  Win^itMtr^  2  Allen,  889;  (TurtAs  r,  AtpirmaU,  1 H  Mass:  IVT, 
199;  19  Am.  Kep.  9St2)  Lowe  r.  Hhrw^od,  139  Mass.  139. 

S.  At  the  triaf,  the  presiding  judge  ruled  that  the  actSon*  in 
its'  pi^eseiyt  fi>rm  eeuld  net  be  maintained,  and  ordeiidf  a  vei«^ 
diet  for  the  defendants,  reserving  the  right  to  the  plaintiffs  to 
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tD^8iB0Bii^  Qp0ir miti  IsmiB  ftfl'tho^stiperior  court  nrigbt 
Older,  i^  iw  fthe'opinioii  of  the-Borpreme  jodieial  court,  the  plain* 
tf]ff9«  upon  tfao'eTictoncei  would  bave  the  right  to  reoorer  in  any^ 
ibrm-  c^  aetion'  at  law,  in  wbioh'  et«nt  the-  verdict  waff  to  be  set 
Md^,  and  the  ease  to  stand  for  trial.  At  the  argument  in  thia 
oeurt,  wo  objeetion'  was  made*  either  to  the*  form  of  the  actioa 
ov  to  the  declaraitioDi  We  ba^re  not,  therefore-,  carefully  ecru'^ 
tiniaed  either.  It  ia  obfiefus,  however,  that,  a»  the  contract 
deelsredt  on  is  inoomplete'  in-  itself^  the-  terms  of  the  lease  to  the 
]rfaiwCiflb  fronr  their  lesaor,  aa  far  as  they  are  material  to  com-^ 
{det«  Ae  contract,  should  be- set  forth  with  appropriate  allega-^ 
ticma;  sod  tbaA  if  the-  plaintirfib  rdly  npon  a  waiver  by  the- 
dbfendanta,  it  shooM  be  pleaded  aa  an  excDoe  for  non-perform-^ 
anoe:  Palmers.  Semfyer^  114  Massi  I,  IS.  Whether  the  soIk 
aCitiitc  deeiflnitton>  si^  ealledi,  sitScientlj  sets  forth  a  wafver 
need  not  be  considered,  as  the  point  has  not  been  argtiedl 

The  Msiilt  IB,  therefore,  thai  the  verdict  ia  to  be  set  aside^ 
bmA  the  case  stand  for  triaL 

Arjffwa  09  ftrAtins  -*  gurt leitmnr  or  ram  IfinfosAirims.  —  The  amB-^ 
enadiifli of  aroiHunwt  wmpAtwd,  by  tt» ftfeiiiteof  franil»raMdnolgrr#ail of 
ite  detatlg,  but  miMi  •vpms.iti  talMteooe,  «itiM0  divtotly  or  by*  iwforwoo  t» 
oomo  otiior  instnunont  bj  which  roMooAble  oorteiaty  m  to  ito  oontonte  is  «^ 
teiublo:  Aiwood  V.  OM,  Id  Piok.  227;  26  Am.  Deo.  CH(7,  and  extendod  note. 
The  etotato  doei  not  reqnixv  t&at  tmete  of  realtysfaoald  be  created  bf  imtni* 
oHBlB  iwwvitfaig^  bat  oaljrthai^  thojji  ebould  be*  pfwea  la  that^way,  aadfor 
th»  fvpeoo-fofeOTBOO  nHiy  be  bad  to  kMoH  and  dooanontiniMffii^l  theialot 
NmMHk  V.  Pfaci^47  N.  J.  U  477. 


DSMTBWT  V.    €HAinnR& 
psi  M  itoeifcsraafnf  aai] 

MK9  Saaiviav—RjinvreAneN  jm  InFOBnra  latmrm  watt  yoL- 
I  iun, — ^Wheto  oBM^  whoiarnotat.lh«tiinea»eeivaiiaef  a  eoal 
deaUiW«&<l«c^"k«^t0  deliver  ooal  ordered  ol  tbo  laMtor^ae  hiaeervant  and 
for  his  beaeAt|.tiie  dealeiv  by  sahseqnentiy  ratifying  snch  delivery,  ee- 
tablishee  t&e  relation  of  master  and  aerTsnt  between  them,  so  as  to  make 
himeelf  liable  for  the  negligence  of  such  servant  in  ddirerfng  the  oonL 

/.  P.  Sweeney  and  H.  R.  Dow^  for  the  plaintifll 

W.  8.  JTmb^  fortbe  dafeadant 

HoLVEa,  J.    Thfs  ia  an  action  of  tort  to  recover  damages  for 
the  breaking  of  a  plate-glass  window.    The  glass  was  broken 
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by  the  negUgeaoe  of  one  McCuUock,  while  deliyering  someooal 
which  had  been  ordered  of  the  defendant  by  the  plaintiff.  It 
is  found  as  a  fact  that  McCullock  was  not  the  defendant's 
servant  when  he  broke  the  window,  but  that  the ''  delivery  of 
the  coal  by  McCullock  was  ratified  by  the  defendant,  and  that 
such  ratification  made  McCullock  in  law  the  agent  and 
servant  of  the  defendant  in  the  delivery  of  the  coal."  On  this 
finding  the  court  ruled  "  that  the  defendant,  by  his  ratification 
of  the  delivery  of  the  coal  by  McCullock,  became  responsible 
for  his  negligence  in  the  delivery  of  the  coal."  The  defendant 
excepted  to  this  ruling,  and  to  nothing  else.  We  must  assume 
that  the  finding  was  warranted  by  the  evidence,  a  majority  of 
the  court  being  of  opinion  that  the  bill  of  exceptions  does  not 
purport  to  set  forth  all  the  evidence  on  which  the  finding  was 
made.  Therefore  the  only  question  before  us  is  as  to  the  cor* 
rectness  of  the  ruling  just  stated. 

If  we  were  contriving  a  new  code  to-day,  we  might  hesitattt 
to  say  that  a  man  could  make  himself  a  party  to  a  bare  tort, 
in  any  case,  merely  by  assenting  to  it  after  it  had  been  com- 
mitted. But  we  are  not  at  liberty  to  refuse  to  carry  out  to  its 
consequences  any  principle  which  we  believe  to  have  been  part 
of  the  common  law,  simply  because  the  grounds  of  policy  on 
which  it  must  be  justified  seem  to  us  to  be  hard  to  find,  and 
probably  to  have  belonged  to  a  different  state  of  society. 

It  is  hard  to  explain  why  a  master  is  liable  to  the  extent 
that  he  is  for  the  negligent  acts  of  one  who  at  the  time  really 
is  his  servant,  acting  within  the  general  scope  of  his  employ- 
ment. Probably  master  and  servant  are  '*  fained  to  be  all  one 
person,"  by  a  fiction  which  is  an  echo  of  the  pairia  potesia$ 
and  of  the  English  frank-pledge:  Byington  v.  8imp9onj  184 
Mass.  169,  170;  45  Am.  Rep.  314;  Fits.  Abr.,  tit.  Corone«  pi. 
428.  Possibly  the  doctrine  of  ratification  is  another  aspect  of 
the  same  tradition.  The  requirement  that  the  act  should  be 
done  in  the  name  of  the  ratifying  party  looks  that  way:  New 
England  Dredging  Co.  v.  Roekport  Oraniie  Co.^  149  Mass.  381, 
382;  FvUer  and  TrimwelVs  Case,  2  Leon.  215,  216;  Sext  Dec. 
5.  12,  De  Reg.  Jur.,  Reg.  9;  D.  43.  26.  13;  D.  43.  16.  1,  sec.  14, 
gloss.    See  also  cases  next  cited. 

The  earliest  instances  of  liability  by  way  of  ratification  in 
the  English  law,  so  far  as  we  have  noticed,  were  where  a  man 
retained  property  acquired  through  the  wrongful  act  of  an- 
other: Y.  B.  30  Edw.  I.  128,  Rollers  ed.;  38  Lib.  Ass.  223,  pi. 
9;  38  Edw.  IIL  18,  Engettement  de  Garde.     See  Plow.,  8  ad 
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fin.,  27,  31;  Bract,  foL  158  b,  159  a,  171  b;  12  Edw^  17.9,  pL 
23.  But  in  these  cases  the  defendant's  assent  was  treated  as 
relating  back  to  the  original  act,  and  at  an  early  date  the  doc- 
trine of  relation  was  carried  so  far  as  to  hold  that  where  a 
trespass  would  have  been  justified  if  it  had  been  done  by  the 
authority  by  which  it  purported  to  have  been  done  a  subsequent 
ratification  might  justify  it  also:  Y.  B.  7  Hen,  IV.  84,  pi.  1. 
This  decision  is  qualified  in  Fits.  Abr.,  tit  Bayllye,  pi.  4,  and 
doubted  in  Bra  Abr.,  tit  Trespass,  pi.  86;  but  it  has  been  fol- 
lowed or  approved  so  continuously,  and  in  so  many  later  cases, 
that  it  would  be  hard  to  deny  that  the  common  law  was  as  there 
stated  by  Chief  Justice  Gascoigne:  Oodb.  109,  110,  pi.  129; 
2  Leon.  196,  pi.  246;  HiM  t.  Piekersgill,  1  Brod.  &  B.  282; 
MtukeU  T.  Drummond,  10  Barn.  &  C.  158,  157;  Buron  v.  Den' 
ffian,  2  Bx.  167, 188;  Secretary  of  State  in  Council  of  India  v. 
Kamaehee  Boye  Sahaba,  18  Moore  P.  C.  22,  86;  Oheetham  v. 
Mayor  of  Manchester^  L.  B.  10  Com.  P.  249;  Wiggine  v.  United 
StaU8,  8  Ct  of  CL  412. 

If  we  assume  that  an  alleged  principal,  by  adopting  an  act 
wliich  was  unlawful  when  done,  can  make  it  lawful,  it  follows 
that  he  adopts  it  at  his  peril,  and  is  liable  if  it  should  turn 
out  that  his  previous  command  would  not  have  justified  the 
act  It  never  has  been  doubted  that  a  man's  subsequent  agree- 
ment to  a  trespass  done  in  his  name  and  for  his  benefit 
amounts  to  a  command  so  far  as  to  make  him  answerable. 
The  raiihabitio  mandato  comparatur  of  the  Roman  lawyers  and 
the  earlier  cases  (D.  46.  8. 12,  sec.  4;  D.  48. 16. 1,  sec.  14;  Y.  B. 
80  Edw.  I.  128)  has  been  changed  to  the  dogma  xquiparatur 
ever  since  the  days  of  Lord  Coke:  4  Inst  817;  see  Bra  Abr., 
tit  Trespass,  pi.  113;  Co.  Lit  207  a;  Wingate's  Maxims.  124; 
Com.  Dig.,  tit  Trespass,  C,  1;  Eastern  Countie$  Railway  v. 
BroofOy  6  Ex.  814,  826,  827;  and  cases  hereafter  cited. 
'  Doubts  have  been  expressed,  which  we  need  not  consider, 
whether  this  doctrine  applied  to  the  case  of  a  bare  personal 
tort:  Adarns  v.  Freeman^  9  Johns.  117,  118;  Anderson  and 
Warberton,  JJ.,  in  Bishop  v.  Montague^  Cro.  Eliz.  824.  If  a 
man  assaulted  another  in  the  street  out  of  his  own  head,  it 
would  seem  rather  strong  to  say  that  if  he  merely  called  him- 
self my  servant,  and  I  afterwards  assented,  without  more,  our 
mere  words  would  make  me  a  party  to  the  assault,  although  in 
such  cases  the  canon  law  excommunicated  the  principal  if  the 
assault  was  upon  a  clerk:  Sext  Dec.  5.  11.  23.  Perhaps  the 
application  of  the  doctrine  would  be  avoided  on  the  ground 
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thfft  aber  fiEM9l»  Hi  not  sfaoir  aft  ael  Am»  for  ¥(»%  d«lbnd«Qt'» 
bemefit:  fP^ibmi  ▼.  AsrAer,  $  M«t.  Jk  K.  4W;  4  Biarn,  A  Adol. 
614  et  0eq.;  SniiM  r.  lAmo^  4S  Micb«  ^  A»iii  othor  eaofl^  it 
bm  been  on  the  ground  ttivt  they  did  not  armevRt  to  mwh  m» 
rotificBtioiY  as  wm  necrasaryr  Tmeker  ▼.  «XnTM,  7fr  M«»  IM;. 
ffycfo  y.  Cooper,  26  Vt  SKI. 

But  the  language  generally  need  fty  jodgee  flmd  text-wiilMSy 
and  such  decieione  as  we  hare  been'  able  to  And,  is  ftrwwl' 
enough  to  eover  a  case  Iik«  the  present  when  the  ratifieatiep 
is  established:   P&i^  y.  €hor§t^iownj  7  Gray,  464;   Bithop  ▼• 
Uoningwy  Cfo.  Blis.  8S4;  SanAsrw^  ▼.  Jafar,  2  Blaeir.  8S2;  S: 
Wile.  309;  Barter  y.  .BmArm,  2  Bhwsk.  968^  86S;  S  Wite.  M8; 
Betdkin  y.  FomK,  Gowp.  476,  479;  WOmn  y.  T^imnuRw^  6  Man. 
&  O.  236,  242;  LewU  y.  /2Mi,  IS  Meee.  A  W.  884;  iTtMvit  t. 
Denmm,  2  Ex.  167, 188;  Bird  ▼.  ft^^vfi,  4  Ex.  786^  799;  £ai»^ 
em  Ctmniies  Rmlvmy  y.  £ream,  6  Ex.  814,  826,  827;  ISat  y» 
fKrJbenAeod  etc  ibzihrniy,  T   Bx.  8V,  41 ;   itaceiia  y.  Mhrk&if  T 
Hurl.  &  N.  686,  695;  Coadit  y.  BaldwU^  21  N.  Y.  219,.  216- 
78  Am.  Dec.  137;  Emm  ▼.  Briilgr,  85  Mm.  891;  Solmton 
eA;.  .fi^^  Coc  y.  BBnahoBy  66'  Tex.  162;  Mwraf  y.  fov^ey,  ft 
Cliff.  191,  195;  900  Lovqay  y.  Jf«rmy,  3  Wall.  1,  9;  Story  ok 
Agency,  sees.  455,  456. 

The  question  remains,  wfiether  the  ratification  is  established. 
As  we  understand  the  bill  of  exceptions,  MeCttllock  took  o» 
himself  to  delfyer  the  defendant's  eoal  for  his  benefit  and  aa- 
bis  seryant,  and  the  defendant  afterwards  assented  to  MoCvI- 
lock's  assumption.  The  ratification  was  not  directed  apecift* 
cally  to  HcCullock's  trespass,  and  that  act  w»8  not  for  tbo 
defendant's  benefit  if  taken  by  itself,  but  it  was  so  ooaameoted 
with  McCulloek's  employment  that  the  defendant  wonid  hay» 
been  liable  as  master  if  M cCuIlock  reaHy  had  been  his  seryaat 
when  deliyering  the  coal.  We  haye  found  hardly  anything  m 
the  hooks  dealing  with  the  precise  case,  but  we  are  of  opinion 
that  consistency  with  the  whole  eourse  of  authority  reqaiyea 
us  to  hold  that  the  defendant's  ratification  of  the  empkiyniont 
established  the  relation  of  master  and  saryant  from  tin  begin-^ 
ning,  with  all  its  incidents,  ineluding  the  anomalous  liability 
for  his  negligent  acts:  See  Coome&  y.  JJoufMon,  102  Man.  211, 
213,  214;  Cooley  on  Torts,  128,  129.  The  ratification  goee  to 
the  relation,  and  establishes  it  ah  imitia,  The  reiation  exia^ 
ing,  the  master  is  answerable  for  torts  which  ho  has  not  imtified 
specifically,  just  as  he  is  fbr  those  which  he  has  not  oon- 
manded,  and  as  he  may  be  fsr  tiioBe  wMch  he  has  eaqwosriy^ 
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CorbiddaoL  In  -QHmvl^  Cmm,  Iaim,  90;  ifc  was  agreffl  tk«t  if 
«trang«r8,  m  sarvaaJli  I*  £(ihBon,  bat  wifdioat  hk  praeedent 
ftppoiutiiieo^  had.seiflsd  go^da  b^^oidor  af  liisoSioa,aiid  aftor^ 
warde  had  niBuaed  ibe  goods,  and  Gibson  ratifiad  iba  aBiinva, 
he  thareby  became  a  tre^Daaaar  mb  int^a,  although  not  prrfy 
to  ihe  miaiiBing  whidi  inade  him  aa.  And  this  proposition  is 
fitaled  aa  law  in  Com.  Dig.,  tit.  Ttetpaaa,  C,  i;  £ldar  v.  Bmtt,  2 
Met.  88SI.  805.  In  Chmm^  v.  ifen^oa,  102  Kasa.  Sll,  the  al« 
leged  aervaiiit  did  net  profioaa  to  arfat  aa  servsant  to  the  defend- 
ant, and  the  decision  waa,  that  a  aubseqnant  payment  for  his 
vDEk  by  the  defendant  would  noi  make  him  ona  For  these 
iracrais,  in  ihe  opinion  of  a  nugority  of  the  aomii  ihe  exoep- 
iiana  aasat  be  ofeimied. 


M^ami  AXD  Skbtakt — Voluiitjub — JUtiiioatiov.— To  eoastitiita  a 
■ervant,  there  moat  b»  some  coatnust  or  act  <n  the  part  of  the  master  whioh 
recogDiaee  the  person  as  a  servant,  either  express  or  implied:  Rhode»  ▼.  Oeorgia 
9,  it,^$c  A..  M  Ga.  M>;  99  An.  9t,  Rep.  S62,  and  note,  fn  order  to  oon^ 
stitote  one  a  wrong-doer  by  ratification,  the  original  act  mnet  hare  been  done 
m  intended  to  be  dene  in  the  .master's  interest:  DUih^fh^n  y.  BrnmU,  73  Tex. 
47,  and  note.  One  whoee  servants,  acting  under  his  direetion,  assisted  by  a 
gratoftoos  volunteer,  perform  work  in  an  unskillfnl  manner  is  liable  for  any 
injary  oaneed  thereby,  tbongh  svok  vohmteer  was  not  hie^eervmnt;  Andrtwt 
^.  AiedBBbr,  ISiDL  OQI;  •  aok  atftep.  S4IC aMl aetei  eatote  Jbav.  AmI- 
/md,  «7  Aa.  Deo.  ML 


DAKifliii  u  New  Yosk  and  New  Ekglakb  Bail- 

BOAD  Company. 

IBM  MABsacRnsKTTS,  SO.] 
RAiUbOAM — NsoLiGBNCB  —  TuRN-TABLKS. — Where  a  raflroad  oompany 
I  He  tern-table  nidndked  and  nagaarded  upon  its  own  premises, 
a  pnbUo  highisayv  or  in  an  open  and  axposed  position  near  the 
aoenatomed  or  probable  place  of  resort  of  children,  it  is  not  liable  to  a 
child,  eleven  years  of  age,  injured  wbile  at  play  upon  snch  tnm-table, 
md  attracted  there  "withotft  anyinTifcation  or  indnoenienty  express  or 
isfiplied.  iroi  tto  ewpaay.  la  mmIi  ma%  ihe  chUd  is>a  tjc^asBsr,  to 
irtwiii  the  oampeajr  dnes  noli  own  the  daty  of  nrdinsij  eara. 

AcnoR  ie  leooirer  for  peraonal  injnries  to  a  child  eleven 
yean  of  age,  laoeived  while  he  waa  at  play  iipoa  a  raifaroad 
tQrB-4aUe. 

E.  W.  Burden  and  C.  A.  Snow,  for  the  plaintiff. 

M.  D.  W^simnrSmiih^  for  the  ctefondant. 
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Lathrop,  J.  The  plaintiff  does  not  contend  that  he  had 
any  express  invitation  from  the  defendant  to  enter  upon  its 
premises,  but  that  he  was  enticed  or  allured  by  the  attractive- 
ness of  the  turn-table;  and  the  proposition  of  law  upon  which 
he  relies  is,  that  if  a  railroad  company  leaves  a  turn-table  un- 
locked  or  unguarded  upon  its  own  premises,  near  a  public 
highway,  or  in  an  open  or  exposed  position  near  the  accus- 
tomed or  probable  place  of  resort  of  children,  it  is  for  the  jury 
to  determine,  even  in  the  absence  of  other  evidence  as  to  the 
attractive  nature  of  the  turn-table,  whether  it  is,  in  and  of  it- 
self, calculated  to  attract  children,  and  whether  a  child  in- 
jured upon  it  was  in  fact  attracted  or  allured  by  it;  that  if  so 
allured  or  attracted,  the  child  comes  upon  the  premises  of  the 
railroad  company  through  its  implied  invitation  or  induce- 
ment, and  is  not  a  bare  licensee  or  trespasser;  and  that  the 
company  owes  to  such  child  the  duty  to  refrain  from  ordinary 
negligence  with  respect  to  the  condition  and  management  of 
its  turn-table. 

The  turn-table  is  stated  in  the  exceptions  to  have  been  five 
or  six  hundred  feet  from  a  highway  crossing  the  railroad,  anjl 
six  hundred  feet  from  another  highway  crossing.  Shortly  be- 
fore the  accident,  the  plaintiff  and  some  other  boys  were  at  a 
station  on  the  railroad,  which  appears  by  a  plan  used  at  the 
trial  to  have  been  about  one  thousand  feet  from  the  turn-table; 
that  they  then  asked  some  train-men,  who  were  switching  cars 
on  the  tracks  adjacent  to  the  turn-table,  to  let  them  ride  on 
the  cars,  and  on  being  refused,  went  to  the  turn-table.  The 
only  thing  stated  in  the  exceptions  to  show  that  the  turn-table 
was  attractive  is,  that  it  had  large  upright  standards  or  guys, 
twelve  to  fifteen  feet  in  height,  which  could  be  seen  from  a 
considerable  distance. 

The  cases  upon  which  the  plaintiff  relies  may  be  divided 
into  two  classes.  Those  of  the  first  class  rest  upon  the  proposi- 
tion that  if  a  turn-table  is  of  a  dangerous  nature  and  charac- 
ter when  unlocked  or  unguarded,  in  a  place  much  resorted  to 
by  the  public,  and  where  children  are  wont  to  go  and  play,  it 
is  the  duty  of  the  railroad  company  owning  the  turn-table  to 
keep  the  same  securely  locked  or  fastened,  so  as  to  prevent  it 
from  being  turned  or  played  with  by  children,  or  to  keep  the 
same  guarded:  Stout  v.  Sioux  City  etc.  R.  R.  Co.^  2  Dill.  294; 
sub  nom.  Railroad  Co.  v.  Stout^  17  Wall.  657.  The  decision  of 
the  supreme  court  of  the  United  States  was  apparently  ap- 
proved in  Atchison  etc.  R.  R,  Co.  v.  Bailey^  11  Neb.  832;  and 
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fi>lio\ved  in  Evansieh  v.  Ovlfete.  Ry  Co.y  57  Tex.  128;  Houston 
etc.  R'y  Co.  v.  Simpson^  60  Tex.  108;  Oulfete.  ffy  Co.  v.  Styron, 
66  Tex.  421;  and  Gulf  etc.  ffy  Co.  v.  MeWhiHer,  77  Tex.  856; 
19  Am.  St.  Rep.  755.  See  also  Bridger  v.  AaheviUe  etc.  R.  R. 
Co.,  25  8.  C.  24;  Ferguson  v.  Columbus  etc.  R'y  Co.,  75  Ga.  637; 
77  Ga.  102. 

The  second  class  of  cases  proceeds  upon  the  doctrine  of  con- 
structive invitation;  that  is,  that  if  a  person  is  allured  or 
tempted  by  some  act  of  a  railroad  company  to  enter  upon  its 
land,  he  is  not  a  trespasser,  and  it  is  held  that  leaving  a  turn- 
table unguarded  is  such  an  act:  Keffe  v.  Milwaukee  etc.  R^y 
Co.,  21  Minn.  207;  18  Am.  Rep.  893;  O'MaUey  v.  St.  Paul  etc. 
Ry  Co.,  48  Minn.  289;  Kansas  Cent.  Ry  Co.  y.  Fiizsimmons, 
22  Kan.  686;  81  Am.  Rep.  208;  Nagel  v.  Missouri  Pae.  Ry  Co., 
75  Mo.  658;  42  Am.  Rep.  418. 

The  decision  of  the  supreme  court  of  the  United  States  in 
Railroad  Co,  v.  Stout,  17  Wall.  657,  rests  upon  the  proposition 
stated  by  Mr.  Justice  Hunt,  *'  that  while  a  railway  company 
is  not  bound  to  the  same  degree  of  care  in  regard  to  mere 
strangers  who  are  unlawfully  upon  its  premises  that  it  owes 
to  passengers  conveyed  by  it,  it  is  not  exempt  from  responsi- 
bility to  such  strangers  for  injuries  arising  from  its  negligence 
or  from  its  tortious  acts." 

The  cases  cited  in  support  of  this  proposition  are  Lynch  v. 
Nurdin,  1  Q.  B.  29;  Birge  v.  Gardner,  19  Conn.  507;  50  Am. 
Dec.  261;  Daley  v.  Norwieh  etc.  R.  R.  Co.,  26  Conn.  591;  68 
Am.  Dec.  418;  and  Bird  v.  Holbrook,  4  Ring.  628. 

With  the  exception  of  Daley  v.  NoruAeh  etc.  R.  R.  Co.,  26 
Conn.  591,  68  Am.  Dec.  418,  all  of  these  cases  come  within 
other  rules,  or  within  well-^lefined  exceptions  to  the  general  rule, 
that  a  land-owner  owes  no  duty  to  a  trespasser,  except  that  he 
must  not  wantonly  or  intentionally  injure  him  or  expose  him 
to  injury. 

Lynch  V.  Nurdin,  1  Q.  B.  29,  rests  upon  the  doctrine  that  if 
a  person  unlawfully  places  an  obstruction  in  a  way,  he  is 
liable  to  a  child  who  is  injured  thereby,  although  the  child 
wrongfully  meddles  with  the  obstruction.  The  contrary,  how- 
ever, was  held  in  Hughes  v.  Macfie,  2  Hurl.  &  C.  744,  and 
in  Mangan  v.  Aiierton,  L.  R.  1  Ex.  289.  In  Lane  v.  Atlantic 
Works,  111  Mass.  186,  the  plaintiff  was  found  to  be  without 
fault,  and  not  a  trespasser.  See  also  Clark  v.  Chambers,  8 
Q.  B.  Div.  827;  Powell  v.  Deveney,  8  Cush.  800;  50  Am.  Dec. 
788. 
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Birge  v»  Oardner,  19  Conn.  607,  50  Am.  Doc  2B1,  restfl 
upon  the  doctrine  that  aq  owner  cf  land  haa  no  right  to  oae 
ills  land  near  a  bighwaj  in  aucb  a  'manner  as  to  make  it  a 
public  nuiBaooa.  To  the  aame  ^feot  is  Hydraulic  Work$  Co. 
V.  Orr,  68  Pa.  6t  832. 

Bird  y.  Holbrooke  4  Bing.  628,  decides  that  a  landH>wnar 
cannot  lawfully,  without  giving  notice,  aet  trape  upon  his  own 
land  tot  the  purpose  of  injuring  treapassers;  and  that  if  a 
person  is  injured  by  such  a  trap,  he  may  recover.  And  in 
Oonneotiout  the  rule  is  held  to  be  ttie  same,  though  no  notice 
is  given:  Johnson  v.  FcMerson^  14  Conn.  1;  86  Am.  Dec.  96. 
Thia,  as  pointed  out  by  Morton^  J.,  in  .MarUe  ▼.  £oe«,  124 
Mass.  44,  49,  proceeds  upon  the  ground  that  the  owner  of  land 
cannot  wantonly  injure  a  treapasser.  The  case  of  a  trespasser 
injured  by  a  vicious  animal  stands  upon  the  same  fiooting: 
Marble  t.  Jiou^  124  Mass.  44. 

The  owner  of  land  adjoining  a  putflio  street  la  undoubtedly 
liable  for  an  excavation  made  by  him  therein,  if  the  land,  with 
fais  consent,  has  for  a  long  time  been  used  by  the  public  as  a 
etreet:  Larue  v.  Farron  Hotel  Co^  116  Mass.  67;  Beek  v.  Carter^ 
68  N.  Y.  283;  23  Am.  Bep.  175. 

The  case  of  Daley  v.  Iforwieh  ete.  R.  R.  Co.,  26  Conn.  fi91; 
68  Am.  Dec.  413,  so  far  as  it  tends  to  support  the  result  reached 
in  Railroad  Co.  t.  Stoni^  17  Wall.  -667,  muat  be  considered  aa 
overruled  by  Nolan  v.  New  York  etc.  R.  R.  Co.,  68  Conn.  461. 

The  court  of  appeals  of  New  York  has  stated,  in  a  weU-eon- 
eidered  case,  that  it  does  not  uphold  the  decision  in  Railroad 
Co.  V.  Stout^  17  Wall.  667,  and  although  it  seeks  to  distinguish 
that  case  from  the  one  before  it,  the  difference  between  the 
two  cases  is  not  very  apparent:  McAlpin  v.  PoweU^  70  N.  Y. 
126;  26  Am.  Bep.  566.  In  this  case  the  plaintifiT^  intestate, 
a  boy  in  his  tenth  year,  stepped  out  of  a  window  of  the  house 
in  which  he  lived,  upon  the  platform  of  a  fire-escape,  and  fell 
through  a  trap-door  therein  which  was  insecurely  fastened. 
The  defendant  was  the  landlord  of  the  house,  and  it  was  bis 
duty  to  keep  the  fire-escape  in  order.  It  was  held  that  he  owed 
no  duty  to  one  who  was  using  the  fire-escape  for  his  own  pieae* 
ure,  and  that  the  defendant  was  not  liable. 

In  Froet  v.  Eastern  R.  R,,  64  N.  H.  220,  10  Am.  8t  Rep. 
396,  the  plaintiff,  a  boy  seven  years  of  age,  was  injured  while 
playing  upon  a  turn-table  of  the  defendant's  railroad.  The 
ground  upon  which  he  sought  to  recover  was,  that  he  was  at* 
traded  to  the  turn-table  by  the  noise  of  boys  playing  upon  it 
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The  ttirn-iable  was  on  the  defendants  land^  about  sixty  feet 
from  a  public  street,  in  a  cut  with  high,  steep  embankments 
OD  each  side,  and  was  insecurely  fastened.  It  was  held  that 
the  plainti£f  was  but  a  trespasser,  and  that,  under  the  eir- 
cumBtaneeSt  the  defendant  owed  him  no  duty.  The  court 
expressly  refused  to  foUow  the  ease  of  Railroad  Co.  ▼•  Siout^ 
17  WalL  667.  On  the  question  whether  the  defendant  was 
Uable  on  the  ground  of  an  implied  invitation,  Clark,  J.,  in  de- 
livering the  opinion  of  the  court,  said:  **  One  having  in  his 
posgi'saion  agricultural  or  mechanical  tools  is  not  responsible 
ior  injuries  canaed  to  trespassers  by  careless  handling,  nor  is 
the  owner  of  a  fruit4raa  bound  to  cut  it  down  or  inclose  it,  or 
to  exercise  care  in  securing  the  staple  and  lock  with  which  his 
ladder  is  fastened,  for  the  proteetion  of  trespassing  boys  who  may 
be  attracted  by  the  fruit.  Neither  is  the  owner  or  occupant  of 
premises  upon  which  there  is  a  natural  or  artificial  pond,  or  a 
blueberry  pasture,  legally  required  to  exercise  care  in  securing 
hie  gates  and  bars  to  guard  against  accidents  to  straying  and 
trespassing  children.  The  owner  is  under  no  duty  to  a  mere 
trespasser  to  keep  his  jH'emises  safe;  and  the  fact  that  the  tres- 
passer is  an  infieint  cannot  have  the  effect  to  raise  a  duty  where 
none  otherwise  exists." 

Subject  to  the  exceptions  we  have  before  stated,  and  to  some 
others  which  it  is  not  neccRsary  more  particularly  to  refer  to, 
an  owner  of  land  may  use  his  land  in  such  manner  as  he  sees 
fit;  and  if  a  trespasser  or  mere  licensee  is  injured,  he  cannot 
eooaplain  that  if  the  owner  had  used  it  in  a  more  careful  man- 
ner, no  injury  would  have  resulted:  Howmell  v.  SmyiA,  7  Com. 
B.,  N.  S.,  7ai,  and  cases  cited;  Clark  v.  ManeheHer,  63  N.  H. 
677;  Klix  r.  Numan,  88  Wis.  271;  60  Am.  Bep.  864;  Omm- 
Uek  V.  IFttrsI,  86  Pa.  St  74;  27  Am.  Rep.  684;  Couiey  v.  PUU^ 
twrgh  MAC  IPf  C^^  96  Pa.  St.  396;  40  Am.  Rep.  664;  GiUespie 
T.  McOowen,  100  Pa.  St.  144;  46  Am.  Rep.  366;  Hargrmve$  ▼. 
Ika€an^  25  Mich.  1.  Bee  siso  Sweeny  v.  (M  Cdom^  eU.SLR. 
Co^  10  Allen,  868;  87  Am.  Dec.  644;  Meieaife  v.  CwikotrdBiewmr 
Aip  Co.,  147  Masa  66,  and  eases  cited;  BariUm  ▼.  Old  Colony 
B.  R.  Ce.,  143  Mass.  68& 

In  Jokanon  v.  Bstfen  eU.  R.  R.  Osu,  125  Msssl  76,  the  plain- 
tiff bought  a  ticket  of  the  defendant  eorporatioii  which  entitled 
her  to  be  carried  from  Boston  to  Lawrence.  She  went  as  far 
as  Somerville^  a  way-staiiony  and  there  left  the  cars  and  went 
to  a  hease  near  by,  intending  te  take  a  later  train  for  Lawreaee. 
Afler  remaining  at  the  house  for  a  while,  she  returned  to  the 
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station,  and  while  crossing  the  tracks  to  the  station  of  another 
railroad  corporation  to  meet  her  son,  was  injured.  The  space 
between  the  two  stations  was  partly  planked  and  partly  filled 
in  with  earthy  so  as  to  form  a  convenient  passage-way;  and  evi- 
dence was  offered  that  a  large  number  of  passengers  were  in  the 
habit  of  using  this  space  as  the  plaintiff  was  using  it,  and  that 
no  notice  or  warning  to  the  contrary  had  been  posted.  It  was 
held  that  the  evidence  failed  to  show  that  the  defendant  held 
out  any  inducement  to  the  plaintiff  to  enter  its  premises;  that 
the  use  of  the  premises  as  a  passage-way  by  strangers  was  a 
matter  in  which  the  defendant  was  absolutely  passive,  and 
from  which  nothing  was  to  be  inferred  in  favor  of  or  in  aid  of 
the  plaintiff;  and  that  the  plaintiff  was  a  mere  intruder,  and 
could  not  recover.  See  also  Wright  v.  Bo8t<m  etc.  JZ.  R,  Oo.^ 
1 29  Mass.  440. 

In  Morrissey  v.  Eastern  R.  A.,  126  Mass.  877,  80  Am.  Rep. 
686,  a  child  four  years  of  age  was  run  over  by  the  cars  of 
a  railroad  corporation  while  using  the  tra<;k  as  a  play-ground. 
There  was  a  footpath  across  the  track  which  was  used  by  per- 
sons, but  in  which  the  plaintiff  had  no  rights,  and  by  which 
he  got  upon  the  track.  Evidence  was  offered  that  the  defend- 
ant had  been  notified  that  the  place  was  dangerous  for  chil- 
dren, and  had  been  requested  to  place  a  fence  across  the  path. 
Tlie  court  held  that  the  plaintiff  was  a  mere  trespasser  upon 
the  track;  that  no  inducement  or  implied  invitation  had  been 
held  out  to  him;  and  that  he  could  not  recover.  There  was 
some  evidence  in  this  case  that  the  engineer  acted  maliciously, 
or  with  gross  and  willful  carelessness;  and  this  question  was 
submitted  to  the  jury,  who  found  for  the  defendant 

In  Wright  v.  Boston  etc.  R,  R.  Co.^  142  Mass.  296,  there  was 
a  well-defined  path  leading  to  a  railroad  track,  and  an  open- 
ing in  the  ridge  near  the  track,  and  a  passage-way  for  the  path 
through  the  ridge.  There  was  no  fence  or  obstruction  ta  pre- 
vent persons  from  going  on  the  track  from  the  path,  and  when 
freight-cars  stood  on  the  track  an  opening  opposite  the  path 
was  sometimes  left.  This  path  had  been  used  by  persons  to 
cross  the  track,  and  no  objection  had  been  made  by  the  de- 
fendant's servants  to  persons  crossing  there,  except  when  cars 
were  approaching.  The  plaintiff,  a  boy  between  six  and  seven 
years  of  age,  was  injured  while  going  to  school  and  crossing 
the  track  by  the  path.  It  was  held  that  these  facts  would  not 
warrant  the  jury  in  finding  that  the  defendant  had  held  out 
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an  inducement  or  invitation  to  the  plaintiff  to  use  the  path  to 
cross  the  track. 

The  case  of  McEaehem  y.  BoHon  $U.  R.  R.  Co,^  150  Mass. 
515,  came  up  on  a  demurrer  to  the  declaration,  which  alleged, 
in  substance,  that  the  defendant,  a  railroad  oorporation,  left  a 
car  standing  on  one  of  several  side-tracks  adjoining  a  public 
street;  that  the  defendant  knew  that  one  of  the  doors  of  the 
car  was  insecurely  fastened,  and  was  liable,  upon  receiving  a 
slight  touch,  to  fall  to  the  ground;  that  the  defendant  well 
knew  that  said  car  ''then  was,  and  would  be,  an  enticing,  at- 
tractive, and  inviting  object  to  children,  and  well  knowing 
that  children  then  were,  and  long  prior  thereto  had  been, 
accustomed  to  play  in,  upon,  around,  and  about  such  cars  as 
might  happen  from  time  to  time  to  be  placed  upon  any  of  said 
side-tracks '';  that  the  plaintiff,  being  then  upwards  of  eleven 
years  of  age,  was  traveling  upon  the  street  in  the  vicinity  of 
the  side-track  upon  which  the  car  was  standing,  *'and  saw 
said  car  with  its  open  door,  and  was  thereby  enticed  and  in- 
vited to  look  into  said  car,  and  thereupon  did  undertake  to 
look  into  said  car,  exercising  therein  as  much  care  as  could 
reasonably  be  expected  of  a  child  of  his  years  and  capacity; 
and  that  in  attempting  to  look  into  said  car  he  carefully 
touched  said  door,  and  immediately  said  door  fell  upon  him,** 
and  injured  him.  The  demurrer  was  sustained,  on  the  ground 
that  the  plaintiff  was  a  trespasser  committing  an  unlawful 
act  in  meddling  with  the  defendant's  car;  that  he  was  not  in- 
vited or  enticed  there  by  the  defendant;  and  that  the  defend- 
ant owed  him  no  duty  to  have  the  car  safe  for  him  to  visit 

In  McCarty  v.  Fitehburg  R.  R.  Co.^  154  Mass.  17,  a  child 
about  five  years  old  strayed  from  the  yard  of  the  house  hi 
which  it  lived,  on  to  a  street,  and  thence  into  the  freight-yard 
of  a  railroad  corporation,  where  it  was  injured.  The  freight- 
yard  was  parallel  with  the  street,  and  there  was  no  fence  be- 
tween. It  was  held,  in  the  absence  of  evidence  that  a  fenoe 
was  required  by  the  Public  Statutes,  o.  112,  sec.  115,  that  it 
did  not  appear  that  there  was  any  evidence  of  a  breach  of  any 

duty  which  the  defendant  owed  the  plaintiff. 

The  cases  which  we  have  last  cited  are  conclusive  of  the 
one  at  bar,  whatever  may  be  the  rule  elsewhere.  The  plain- 
tiff was  a  mere  trespasser  upon  the  land  of  the  defendant.  We 
find  no  evidence  of  any  invitation  by  the  defendant  or  induce- 
ment held  out  to  him  to  go  there,  and  no  evidence  of  a  breach 
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itate  wbere  she  mbceqnently  dies  domiciled,  and  bj  ^uck  iIm  binds 

bfr  ex«eatnri^  witfain  sbr  mootfai  aftar  her  dfnth.  tn  pay  tn 
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afber  death. 

C.  JT.  CM>  and  F.  B.  Br9ok$,  far  the  fMnlillk 

IL  Codman^  Jr^  for  the  defendants 


HoLMsa,  J.  Tbte  is  an  action  on  a  vehnilary  eetenant  fai 
an  indenture  nnder  leal,  ezecated  hj  the  defendant's  testatrix 
in  England,  that  her  execntoie,  within  six  monfChs  after  her 
death,  shonld  pay  to  the  plaintiflh,  upon  certain  trasts,  the 
enm  of  two  thonsand  fire  hundred  pounds,  with  intoeet  at 
four  per  cent  from  the  daj  of  her  death. 

It  is  agreed  that  by  the  law  of  England  such  a  ootenant 
constitutes  a  debt  of  the  covenantor  legally  chargeahle  upon 
his  or  her  estate,  ranking  after  debts  for  Tshie,  but  before 
legacies.  But  it  is  contended  by  the  defendant  tiiat  a  similar 
instrument  executed  here  would  be  Toid.  The  testatrix  died 
domiciled  in  Massachusetts,  and  the  only  question  is,  whether 
the  covenant  can  be  enforced  here.  If  a  similar  covenant 
made  here  would  be  enforced  in  our  courts,  the  {riaintiffs  are 
sntitled  to  recorer;  and  in  the  view  which  we  take  on  that 
question  it  is  needless  to  examine  with  nicety  how  far  the 
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is  to  be  governed  b7  Ihe  Bnglieh  law  a8  to  domettio  covenants, 
aiui  1k>¥p  far  hj  Aai  of  MasBachaBetts. 

In  oar  opinion,  sneh  a  covenant  as  tbe  prcBcnt  ib  not  con- 
Irarj  to  the  policy  of  our  laws,  and  conid  be  enforced  here  if 
made  in  thi«  state.  If  it  were  a  contract  npon  valaahle  con* 
•Meration,  there  is  no  doubt  it  would  be  binding:  Parker  v. 
Cobwm^  10  Allen,  82.  We  presume  that,  in  the  absence  of 
fraud,  oppression,  or  unconscionableness,  the  courts  would  not 
inquire  into  the  amount  of  Bueh  consideration:  Parish  v. 
Stone,  14  Pick.  198,  207;  25  Am.  Dec.  878.  ThiB  being  so, 
eonsideration  is  as  mtach  a  form  as  a  seal.  It  would  be  anom- 
alous to  sa  J  tiiat  a  covenant,  in  all  other  respects  unquestionably 
valid  and  binding  {Comstock  v.  Son,  154  Mass.  389,  and  Mather 
▼.  CorKss,  103  Mass.  568,  571),  was  void,  as  contravening  the 
policy  of  our  statute  of  wills,  but  that  a  parol  contract  to  do 
the  same  thing  in  consideration  of  a  bushel  of  wheat  was  good. 

So,  again,  until  lately,  an  oral  contract  founded  on  a  suffi- 
cient  eonsideration  to  make  a  certain  provision  by  will  for  a 
particular  person  was  valid:  Wellington  v.  Apthorp,  145  Mass. 
69.  Now,  by  statute,  no  agreement  of  that  sort  shall  be  bind- 
ing unless  such  agreement  is  in  writing,  signed  by  the  party 
wheoe  executor  is  Bought  to  be  charged,  or  by  an  authorized 
jigeni:  Stats.  1888,  c.  372.  Again,  it  would  be  going  a  good 
way  to  say,  by  construction,  that  a  covenant  did  not  satisfy 
ibis  statute. 

The  truth  is,  that  the  policy  of  the  law  requiring  three  wit- 
nesses to  a  will  has  little  application  to  a  contract.  A  will  is 
an  ambulatory  instrument,  the  contents  of  which  are  not  neces- 
•anly  oommuBieated  to  any  one  before  the  testator's  death. 
It  is  this  fact  which  makes  witnesses  peculiarly  necessary  to 
establish  that  the  document  offered  for  probate  was  exeouted 
by  the  testator  as  a  final  disposition  of  his  property.  Bvt  a 
eoniraet  which  is  pat  into  the  bands  of  the  adverse  party,  and 
front  which  the  contractor  cannot  withdraw,  stands  differently: 
See  Perry  v.  Cross,  132  Mass.  454,  456,  457.  The  moment  it 
is  admitted  that  some  contracts  which  are  to  be  performed 
after  the  testator's  death  are  valid  without  three  witnesses,  a 
distinction  based  on  the  presence  or  absence  of  a  valuable 
consideration  becomes  impossible  with  reference  to  the  objec- 
tion which  we  are  considering.'  A  formal  instrument  like  the 
present,  drawn  up  by  lawyers,  and  executed  in  the  most  solemn 
form  known  to  the  law,  is  less  likely  to  be  a  vehicle  for  fraud 
than  a  parol  contract  based  on  a  technical  detriment  to  the 
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promisee.  Of  course,  we  are  not  now  speaking  of  the  rank  ot 
such  contracts  inter  mm.  SUme  y.  Oerriah^  1  Allen,  176,  eited 
by  the  defendant,  contains  some  ambiguous  expressions,  but 
was  decided  on  the  ground  that  the  instrument  did  not  purport 
to  be,  and  was  not,  a  contract  Cov&r  t.  Stem^  67  Md.  449,  1 
Am.  St.  Rep.  406,  was  to  like  effect  The  present  instrument 
indisputably  is  a  contract  It  was  drawn  in  English  form  by 
English  lawyers,  and  must  be  construed  by  English  law.  So 
construed,  it  created  a  debt  on  a  contingency  from  the  cove- 
nantor herself,  which,  if  she  had  gone  into  bankruptcy,  would 
have  been  provable  against  her:  Ex  parte  Tindcd^  8  Bing. 
402;  1  Deac.  &  G.  291;  Mont  375,  462;  Robson's  Bankruptcy 
Practice,  5th  ed.,  274.  The  cases  of  Parish  v.  SUmef  14  Pick. 
198,  25  Am.  Dec.  378,  and  Warren  v.  Durfee^  126  Mass.  838, 
were  actions  on  promissory  notes,  and  were  decided  on  the 
ground  of  a  total  or  partial  want  of  consideration* 

There  is  no  question  here  of  any  attempt  to  evade  or  defeat 
rights  of  third  persons,  which  would  have  been  paramount  had 
the  covenantor  left  the  sum  in  question  as  a  legacy  by  wilL 
There  is  no  ground  for  suggesting  an  intent  to  evade  the  pro- 
visions of  our  law  regulating  the  execution  of  last  wiUs, — if 
such  intent  could  be  material  when  an  otherwise  binding  con- 
tract was  made:  See  Stone  v.  Hackett,  12  Gray,  227,  282,  288. 
There  was  simply  an  intent  to  make  a  more  binding  and 
irrevocable  provision  than  a  legacy  could  be,  and  we  see  ne 
reason  why  it  should  not  succeed. 

Judgment  for  the  plaintiffs. 


CovsNAim— BNioRGBmiiiT  Aim  Death  of  GovsNAaToa. — A  parif 

making  a  cod  tract  i«  presumed  to  intead  to  bind  hii  •xeentora  or  admm^ 
btratora.  Where,  therefore,  a  testator  binds  himself  to  rebuild  oerteia 
premises  leased  by  him  in  case  of  their  destnioti<Mi  by  fire,  soeh  an  agree- 
ment can  be  enforced  after  hie  death  against  his  ezeentors:  Okamberlam  v. 
Dtmlop,  126  N.  Y.  45;  22  Am.  St  Rep.  807,  and  eztendad  not^  ia  whisk 
the  enforcement  of  contracts  after  the  death  of  the  oontraetor  is 
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IwFAyoT — RinaiBSioir  or  Oontbaot  —  RsraRM  ow  Oohstdieatiov.  — When 
ma  infant  employee  agrees  with  hie  employer,  by  oontracte  fairly  m«de, 
for  reaeonable  prioes,  and  beneficial  to  the  infant^  to  take  in  lien  of  hie 
wagee  the  differenoe  between  the  price  of  a  bone  and  cow  exchanged, 
and  further  sums  for  the  servicec  of  a  stallion  and  a  bull,  for  a  calf  par- 
chased,  and  for  pastnrage  received,  he  may,  after  selling  the  cow,  and 
the  colt  resniting  from  the  service  of  the  stallion,  disaflSrm  the  contracts 
during  his  minority,  and  recover  his  fnll  wages,  without  returning  the 
consideration  received,  or  patting  his  employer  tn  statu  qua, 

I11FA21CT  —  OoNTRAcn — Fatkxnt. — An  employer  cannot  avail  himself  of 
nor  enforce,  by  way  of  an  allegation  of  payment^  contracts  with  his  in- 
fant employee,  which  he  could  not  enforce  by  direct  suit. 

Action  by  an  infant  to  recover  wages  due.  Verdict  for 
plaintiff,  and  defendant  excepted. 

/.  B.  CarroUj  for  the  plaintiff. 

C.  L.  OardneTy  for  the  defendant 

Barker,  J.  The  plaintiff,  when  of  the  age  of  twenty  years, 
and  in  the  employment  of  the  defendant,  agreed  with  him 
that  there  should  be  applied  toward  the  payment  of  his  wages 
a  sum  of  ten  dollars,  the  difference  between  the  price  of  a  horse 
and  that  of  a  cow  which  he  received  in  exchange  from  the  de- 
fendant, and  also  further  sums  for  the  services  of  a  stallion 
and  of  a  bull,  and  for  a  calf  which  be  bought  of  the  defendant, 
and  for  the  pasturage  of  a  horse.  These  items  were  credited 
by  the  minor  in  his  account  with  his  employer.  The  contracts 
from  which  they  resulted  were  fairly  made,  the  prices  were 
reasonable,  and  all  the  contracts  were  in  fact  beneficial  to  the 
minor.  The  cow,  and  a  colt  resulting  from  the  service  of  the 
stallion,  have  been  sold  by  him  at  their  full  value,  for  cash. 
Whether  he  is  yet  in  the  possession  of  the  calf  does  not  appear. 
He  has  elected  to  avoid  his  contracts  with  the  defendant,  and 
has  brought  this  action  to  recover  for  his  wages,  without  de- 
duction for  any  of  the  items.  The  question  raised  by  the  bill 
of  exceptions  is,  whether,  under  the  circumstances,  the  defend* 
ant  is  entitled  to  be  credited  with  their  amount. 

None  of  the  contracts  were  for  necessaries.  The  plaintiff 
bad  therefore  a  right  to  avoid  them,  at  his  election,  and  it  was 
not  necessary  for  him,  in  order  so  to  do,  to  return  the  oonaid- 
eratioQ  received,  or  to  put  the  other  party  in  statu  quo:  Chaf^ 
der  V.  Simmtms.  97  Mass.  508,  614;  93  Am.  Deo.  117;  BartleU 
▼.  Drake,  100  Mass.  174,  177;  97  Am.  Dec.  92;  1  Am.  Rep. 
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101 ;  Wahh  t.  Young,  110  Mass.  896,  89»;  DubS  v.  Beaudry,  150 
Mnpfl.  448;  16  Am.  St  Rep.  228;  Boody  t.  MeKenney^  23  Me. 
617;  Price  v.  Furwan,  27  Vt  268;  65  Am.  Dec.  194. 

If  the  sums  which  the  defeodaDt  seeks  to  apply  in  payment 
had  liee»  aciualiy  paid  to  him  in  money,  the  plaiDtiff^  upon  re- 
BciiKling  hts  oontracts,  eoaM  reeoTer  them  back:  MeOmrtlhy  v. 
Henderton,  188  Mass.  810;  Pyne  t.  Wood,  146  Mass.  5S8.  The 
defendant  cannot  avail  himself  of  and  enforce,  by  way  of  an 
allegation  of  payment,  oontracts  which  he  could  not  enforee  by 
a  direct  suit:  McCnrtky  ▼.  JfsndcrMm,  188  Maes.  810.  To  allow 
him  to  do  so  wonld  be  to  affirm  and  enforce  against  the  minor 
contracts  which  for  his  protection  tbe  law  allows  him  to  re- 
scind. 

Exceptions  overmled.        ...^ 

Invamct— RnoLssToif  or  CovTRA£et ^tLBvmm  ov  Oomsdoutiow. -^ A 
minor  may  avoid  bis  contraot  without  pnttii^  the  other  party  ^  '^''^  V^  ^^ 
retarning  the  consideration,  if  tbe  contract  was  not  for  neceeeariee  or  neces- 
sarily beneficial  to  him:  DM  v.  Be€mdr%  ISO  Mass.  44S;  IS  Am.  St  Kep. 
^2S;  Briggi  ▼.  MrCahe,  27  Ind.  827;  89  Am.  Dea  603,  and  note;  extended 
note  to  Manning  ▼.  Mmmm,  62  Am.  Dec  734-788.  An  infant  may,  in  general, 
4ieaArm  his  eentraet  wifehoat  restoring  the  oonaideratieo  reeeiTod  by  bt«s 
SiMUw.  HorriM,  61  Ark.  291  A  laiaornay  avoid  hit  eoMtraol  withov*  a  r^ 
turn  of  consideration,  bat  he  most  make  it  wholly  void,  in  order  that  he  aa/ 
be  protected  in  retaining  the  consideration:  Chamller  T.  Shnmcm*,  97  HaesL 
BOS;  98  Am.  Dea  117,  and  note.  A  person  who  elects  to  disaffirm  his  eoo- 
^Met  onde  daring  mfMiey  mast  retam  the  oaasideratieB  if  he  has  it  in  bia 
pneenseiea  at  tbe  time  of  tbe  dlsaffinnaaoe:  Haneif  t.  MHgg§^  dS  Mmi.  SO; 
Ti{fi  w.  Pike^  14  Vk  406;  39  Am.  Deo.  228,  and  note. 
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MmioirAL  OaRTMUTiDifs — Li ABiutT  lOR  KuiBAiioii — BwoaoAiMMse^  ev 
Wall.  ^-  A  oity  cannot  ealarge  its  scboel-groaads  by  taking  tha  laad  of 
an  adjoiaiog  owner  by  meana  of  an  enoroachaag  wall  or  feaoe,  withont 
first  making  compensation;  and  if,  by  the  action  of  the  elements,  or  other* 
wise,  without  the  adjoining  owner's  fault,  the  city's  wall  comes  apon  his 
land  aad  eontianes  tiiere,  it  beoomes  a  anisanoe  for  which  the  oi^  is 
liabla. 

Acno!^  to  recover  damages  for  the  encroachment  upon  plain- 
tiff's land  of  a  dmsion  wall  belonging  to  tbe  defendant  oity. 
Tbe  encroachment  was  cansed  by  tbe  bulging  out  of  such 
wall,  and  this  was  caused  either  by  the  pressure  of  the  earth 
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behind  it,  or  hj  the  setion  of  sorfiioe  water  or  of  firoet    Yer- 
dict  for  plaintiff,  and  defendant  ezofpted. 

W.  S.  B.  Hopkins  and  F.  B.  Smith,  for  the  plaintifll 

F.  P.  ehuLiingy  for  the  dafindanL 

AzjJBN,  J.  It  is  obyiouB  that  the  defendants  wall,  in  iti 
present  position  npon  the  plaintiff's  land,  mvst  be  deemed  an 
actionable  nnisance,  unless  the  defendant  can  claim  exemrp- 
tion  from  responsibility  on  some  special  gronnd:  Codman  t. 
Evans,  7  Allen,  431;  Nichols  t.  Boston,  98  Mass.  89, 48;  98  Am. 
Dec.  132;  Fay  v.  Prentice,  1  Com.  B.  828.  The  defendant 
suggests  that  it  is  not  liable,  because  the  wall  was  built  and 
maintained  solely  for  the  public  use,  and  with  the  sole  Tiew 
to  the  general  benefit  and  under  the  requirement  of  general 
laws;  and  that  the  case  cannot  be  dietanguisbed  in  principle 
from  the  line  of  cases  beginning  with  Hill  ▼.  Boston,  122  Maes. 
344,  23  Am.  Rep.  832,  and  ending  with  Howard  ▼.  Worcester, 
153  Mass.  426;  25  Am.  St.  Rep.  651.  We  are  not  aware,  how- 
eyer,  that  it  has  ever  been  held  that  a  private  nuisance  to 
property  can  be  justified  or  excused  on  that  ground.  The  ver- 
dict shows  a  continuous  occupation  of  the  plaintiff's  land  by 
the  encroachment  of  the  defendant's  wall.  The  question  of 
negligence  in  the  building  of  the  wall  is  not  material.  The 
erection  was  completed,  and  was  accepted  by  the  defendant, 
and  is  t»ow  in  the  defendant's  sole  charge;  and  if  it  is  a  nni* 
aance,  the  defendant  is  responsible:  Staple  v.  Spring,  10  Mass. 
72,  74;  Nichols  v.  Boston,  98  Mass.  89;  98  Am.  Dec.  132. 
Snoh  aa  oocupatioa  of  the  plaintiff's  land  cannot  be  excused, 
for  the  reasons  assigned.  A  city  cannot  enlarge  its  school- 
grounds  by  taking  in  the  land  of  an  adjoining  owner  by  meana 
of  a  wall  or  fence.  The  public  nse  and  the  general  benefit  will 
Doi  justify  such  a  nuisaoice  to  the  property  of  another.  If 
more  land  is  needed,  it  nHist  be  taken  in  the  regular  way,  and 
compensation  paid,  bift  if,  by  the  action  of  the  elements  or 
otherwise,  without  the  plaintifl^s  fault,  the  defendant's  wall 
comes  upon  the  plaintiff's  land  and  continues  there,  it  be* 
comes  a  nuisance  for  which  the  defendant  is  responsible;  and 
so  are  the  authorities:  Gorham  v.  Gross,  125  Mass.  232,  239; 
28  Am.  Rep.  224;  Khron  v.  Brock,  144  Mass.  516;  Eastnmn  v. 
Meredith,  38  N.  H.  284,  296;  72  Am.  Dec.  302;  ffa^  v.  Cotioes 
Co.,  2  N.  Y.  159;  81  Am.  Dec.  279;  Tremain  v.  Cohoes  Co^^  2 
N.  Y.  168;  51  Am.  Dec.  284;  Woet  v.  Brockport,  16  N.  Y.  161, 
178,  note;  St.  Peter  v.  Denison,  58  N.  Y.  416,  421;  17  Am.  Bcp^ 
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258;  Mayor  etc  ^  Cumberland  ▼.  WiUieon,  60  Md.  138;  33  Am. 
Rep.  804;  Harper  t.  MUwaukee^  30  Wis.  365;  Pumpeliy  v. 
Oreen  Bay  Co.,  13  Wall.  166,  181;  Dillon  on  Municipal  Cor- 
porations, seo.  985. 

The  case  is  distinguishable  from  Middlesex  Co.  t.  McCue, 
149  Mass.  103,  14  Am.  St.  Rep.  402,  where  soil  from  the  de- 
fendant's land  upon  a  hillside  was  washed  into  the  plaintiff's 
mill-pond  by  the  rains,  when  the  defendant  had  built  no  arti- 
ficial structure,  and  had  done  nothing  more  than  to  cultivate 
his  land  in  the  ordinary  way. 

Exceptions  overruled. 

MmnoiFAL  GoRPOiUTiONB— LiABiUTT  lOR  KuiSAirci.  —  A  city  is  Iial>l« 
ia  damages  for  an  improperly  oonstmcted  privy-weU  on  its  school  property, 
whidh  oreates  a  naiaaaoe  to  the  adjoining  owners:  Bi-kgel  ▼.  Pkiiadelphia,  136 
Pa.  81  461;  20  Am.  Si.  Rep.  886,  and  note.  A  city  is  liable  for  nniaance  in 
keeping  a  damp*yard  in  such  a  oondition  as  to  be  a  nnisanoe  to  adjoining 
owners:  For$  Worth  ▼.  Crawford,  74  Tez.  404;  16  Am.  St.  Rep.  840,  and  ex- 
tended note  disonssing  the  liability  of  a  mnnioipal  oorporatioa  lor  creating 
and  maintaining  noisanoes. 


Franklin  v.  Franklin. 

(164  Xassachusbrs^  61&) 

Mabbiaos— Validitt  — AoRBUfnr  to  Lm  Afabt.— The  validity  of  a 
marriage  regularly  solemnised  is  not  affected  by  a  preliminaiy  or  collat- 
eral agreement  of  the  parties  not  to  live  together. 

Makriaob  —  Validitt — CoinoK.  — When  a  marriage  is  regularly  solem- 
nised, its  oonsnmmation  by  coition  between  the  parties  is  not  necessary 
to  its  Talidity. 

DrroBOB— AoRBrauirr  to  Liti  Apabt— Adultbkt.  — The  fact  that  hus- 
band and  wife  live  apart  by  mntnal  agreement  is  no  bar  to  a  suit  for 
divorce  brought  by  either  against  the  other  on  the  ground  of  adultery. 

DivoBOS  —  RniDBNOic  — -  JuRisDionoK.  —  When  the  husband  has  resided  in 
the  state  for  the  statutory  period  of  time  before  bringing  his  action  for 
divorce,  the  conrt  has  jurisdiction,  although  the  parties  have  never  lived 
together  as  hosband  and  wife  within  the  state  where  the  action  is 
brought. 

Action  for  divoroe  on  the  ground  of  adultery.  Plaintiff, 
Hugh  Franklin,  had  sexual  intercourse  with  the  defendant. 
Delia  M.  Franklin,  before  bis  marriage  to  her.  He  then  mar- 
ried her  in  regular  form.  The  parties  had  a  preliminary 
agreement  between  themselves  not  to  live  together  as  husband 
and  wife,  and  after  the  marriage  they  lived  separate  and 
apart.    The  wife,  Delia  H.  Franklin,  committed  adultery,  as 
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charged  in  the  libel  for  divoroe.    This  libel  was  dismiaaed^ 
and  plaintiff  excepted. 

W.  8.  B.  Hopkins  and  F.  B.  Smith,  for  the  plaintiff. 

KvowLTONy  J.  The  libelant  and  libelee  became  husband 
and  wife  by  virtue  of  a  lawful  marriage.  The  agreement  that 
they  would  not  live  together  had  no  effect  upon  the  marriage 
contract  entered  into  in  regular  form  in  the  presence  of  a 
magistrate  or  minister  authorized  to  solemnize  marriages.  It 
is  af^ainst  the  policy  of  the  law  that  the  validity  of  a  contract 
of  marriage,  or  its  effect  upon  the  status  of  the  parties,  should 
be  in  any  way  affected  by  their  preliminary  or  collateral 
agreements:  Bamett  v.  KimmeU^  85  Pa.  St  13;  Harrod  v. 
Harrodf  1  Kay  &  J.  4,  16. 

The  consummation  of  a  marriage  by  coition  is  not  necessary 
to  ita  validity.  The  status  of  the  parties  is. fixed  in  law  when 
the  marriage  contract  is  entered  into  in  the  manner  prescribed 
by  the  statutes  in  relation  to  the  solemnization  of  marriages: 
Baton  ▼.  Eaton,  122  Mass.  276;  Jackson  v.  Winne,  7  Wend.  47; 
22  Am.  Dec.  563;  Dumaresly  v.  FisUy,  3  A.  K.  Marsh.  368; 
Patrick  v.  Patrick,  8  Phillim.  496;  Dalrymph  v.  Dalrymple,  2 
Hagg.  Const  54. 

The  libelant  is  not  guilty  of  such  a  marital  wrong  as  will 
prevent  him  from  obtaining  a  divorce  on  the  ground  of  his 
wife's  adultery.  The  parties  lived  apart  by  mutual  consent, 
and,  on  the  facta  reported,  neither  could  have  obtained  a 
divorce  from  the  other  on  the  ground  of  desertion.  In  such  a 
eeparation  there  was  no  desertion  within  the  meaning  of  the 
word  in  the  statutes  in  relation  to  divorce:  Lea  v.  Lea^  8  Allen, 
418,  419;  Thompson  v.  Thompson,  1  Swab.  &  T.  231;  Cooper  v. 
Cooper  J  17  Mich.  205;  97  Am.  Deo.  182.  Living  apart  by 
agreement  is  no  bar  to  a  suit  for  divorce  brought  by  either 
against  the  other  on  the  ground  of  adultery.  A  voluntary 
separation  is  not  a  license  to  commit  adultery;  and  it  has  uni- 
formly been  held  that  in  case  of  adultery  under  such  circum* 
stances,  the  innocent  party  may  have  a  remedy  against  the 
other  in  a  suit  for  a  divorce:  MorraU  v.  MorraU,  L.  B.  6  P»  D. 
98;  Beeby  v.  Beeby^  1  Ha£^.  Const  142,  note;  Mortimer  v. 
Mortimer,  3  Hagg.  Const  310;  /.  O.  v.  H.  O.,  83  Md.  401;  8 
Am.  Rep.  183;  Anderson  v.  Anderson,  1  Edw.  Ch.  380. 

The  court  has  jurisdiction,  notwithstanding  that  the  parties 
have  never  lived  together  as  husband  and  wife  within  this 
oommonwealth.    The  continuous  residence  of  the  libelant  in 
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the  oomoKNiweaHh  for  more  tfian  fi^e  years  next  preceding  the 
filing  of  his  libel  brings  the  case  within  tiie  exception  stated 
in  the  Pahlio  Statatea.  a  146,  see.  & 

On  the  facts  stated  in  the  bill  of  exceptions^  the  divorce 
should  have  been  granted,  and  tlie  entry  must  be,  exceptiooB 
sustained. 


MaRBIAOB  AMD  DiTOBOS  —  ▲SUHUHT  VMI  BnMBAXWK — EwwmOT  OF«  €« 

tHS  Makbiaox.  —  Voluntary  agraementa  for  Mparatioe  boiwean  hndMad. 
and  wife  are  not  sanctioned  by  law:  Bogtn  ▼.  Rogen^  4  Paigeg  SIS;  27 
▲dl  Dee.  S4|  and  note.  A  ▼dnntaiy  separation  nnder  the  Spanish  law 
does  not  efieet  a  legal  separations  Zofifte  v.  Ahai^  2  La.  SS3;  22  Am.  Dee.  1S1» 
and  note.  An  agreement  between  a  hnaband  and  wife  far  teparaitiMi  does 
not  dissolve  the  marriage:  HvkmM  ▼•  FranmeuM^  2  Blaadi  644|  99  An.  DImu 
402;  note  to  Squirea  ▼.  Squires^  38  Am.  Rep.  S7a 

Mabriaob  and  Diyobgb— Aobkbmbht  fob  Sepabatioh  18  ▲  Bab  «o 
DivoBGB.  —  An  agreement  for  separation  between  husband  and  wife  does  not 
bar  the  right  of  either  to  maiBtstn  an  aotion  for  diTeree:  CiaHt  T.  FiomUdk^ 
118  N.  Y.  7;  16  Am.  St  Rep.  738^  and  Mia. 

Marbiaob  and  Divosgx  — Nsobhrt  voa  Ckmios;  —  Marriage  fa  In  lair 
complete,  and  nothing  more  is  necessary,  when  parties  able  and  wiUaif  to 
oontraot  actually  have  contracted  according  to  the  Coma  and  saLsanitsaa 
required  by  lawt  SieOe  r.  Pattermm^  2  Ired.  846;  SS  Am.  Dea  699;  Jaebmm 
▼.  Wmme.  7  Wend.  49;  29  Am.  Deo.  661^  and  aete^  ia  wbieh  the  aeeeam^ 
for  cohabitation  la  discussed. 


Fleming  u  Sprinqfibux 

[IM  XAaSACHUSBTTSk  6U*] 

BzoimoNS  NOT  Raibxd  at  Tbial  are  deemed  to  be  waived  as  sppaaL 
ByiDBSOB.  —  Statbkbmt  bt  Injukbd  Pabtt  to  his  FHTsioiAif,  poiparHqg 
to  be  a  deseriptien  ol  his  symptoms^  made  for  the  purpose  of  medical 
advice  and  treatment*  ia  admiasiUe  in  evtdenea  is  aa  action  W 
for  the  injury,  although  it  waa  made  only  a  day  or  tipo  befaae,  ei 
bly  during,  the  triaL 
IfimioiPAL  OoRPORATiom  —  Evidbnob  07  Neouobnob  Dff  RiPAia  ov 
Stbbbts.  -^  In  an  acti<»  to  recover  for  injuries  received  in  a  pubUo 
atreet,  caused  by  the  sinking  of  tke  road-bed  over  a  deCeetive  sowm 
pipe,  evidence  that  the  sewer  waa  coortructed  ef  a  obeap  gsade  of  pipe^ 
laid  in  soil  which  tended  to  eat  it  rapidly,  and  of  which  the  saperiBtsnd. 
ent  waa  informed  at  the  time;  that  a  few  months  before  the  accident 
and  near  the  place  thereof,  a  depression  in  the  street  over  the  pipe  waa 
filled  by  the  city,  without  examinataoa  as  to  its  canae;  that  two  weeka 
before  the  aoeident,  and  near  the  place  thereof,  the  mty  repaired  a  break 
in  the  pipe  by  taking  up  the  defective  pipe  and  replacing  it  with  a  aew 
one;  and  that,  upon  examination,  the  pipe,  at  the  place  of  the  acoidao^ 
as  well  as  at  the  other  places  mentioned,  was  found  to  be  in  bad  oondi« 
tion  and  full  of  holea,  —  ahonld  be  submitted  to  the  jury,  and  is  snflleieiit 
to  aupport  a .  finding  that  the  city  was  guilty  o^  aegligenoa  ht 
use  reasonable  diligence  to  keep  its  streets  in  repair. 
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Acrmm  to  wecofwm  fcr  injaiiai  TemiRtd  in  a  paUie  street 
Dr.  Riee,  who  trHtted  plaintiff  for  has  injury,  was  called  m  a 
witaan  for  him,  and  aeked  to  ftata  when  he  last  saw  pMn^ 
tUif  and  if  at  that  time  he  made  any  aomiplaint  as  to  present 
sjmptonis.  The  witness,  answering  against  objection,  stated 
that  ke  saw  plaintiff  the  last  time  three  days  before,  and  that 
at  that  time  ^  I  asked  him  how  his  arm  was.  ^  Why,'  said 
he,  *  I  don't  notice  any  particular  difbrenca;  I  cannot  get  it 
vp^'  or  something  to  tiiat  effect."  The  other  facts  are  stated 
Hi  the  opinion.  Yerdiet  and  judgment  tot  plainttfl^  and  d^ 
indaDt  azoepted. 

X  B.  CarrvUf  for  the  plaintiff. 
C.  L^  Lofijft  for  the  defendant 

Mowfosr,  J.  1.  If  the  exceptions  ralaa  any  question  regard- 
ing the  notice,  none  was  brought  to  the  attention  ef  the  court 
al  the  trial,  and  the  deAadant  haa  not  argued  any  such  ques- 
tion to  OS.  It  would  have  been  too  lato  to  raise  it  here,  and 
the  defendant  must  be  deemed  to  have  wsiyed  it  if  there  was 
eoe:  lUbol  ▼.  Taunton,  140  Mass.  652. 

2,  The  teethnony  of  Dr.  Bice  was  properly  admitted.  The 
etotemeat  made  by  the  plaintiff  purported  to  be  a  description 
of  hia  symptoms  at  the  time  it  waa  made,  mad  not  a  narration 
of  sometfaiDg  that  was  past;  and  it  may  be  fairly  inferied  that 
it  was  made  tar  the  purpose  of  medieal  advice  and  treatment 
At  smy  rato,  although  it  was  only  a  day  or  two  before,  or  pos- 
sibly during,  the  trial,  it  does  not  appear  tliat  inch  is  not  ths 
eaae:  Snrber  ▼.  Menum,  11  Allen,  8S2L 

8.  We  also  think  the  case  was  properly  submitted  to  the 
jury  on  the  question  of  the  defendant^  liability.  The  injury 
waa  caused  by  a  defect  in  a  way  which  the  defendant  was 
baond  to  keep  in  repair.  The  question  was,  whether  the  de- 
ImtAimi  did  or  did  not  fsil  to  use  reasonable  care  and  diU- 
gpace  in  preventing  the  defect  The  accident  occurred  in 
consequence  of  the  washing  out  of  the  earth  under  the  snr- 
faoa  of  the  road-bed,  and  that  was  due  to  the  escape  of  water 
throqgh  a  de£dctive  sewer-pipe.  There  was  evidence  that  the 
pipe  which  was  put  in  was  ^  a  very  cheap  grade  of  cement, 
and  good  for  nothing,^  and  that  the  effect  of  eueh  soil  as  tiiat 
in  which  it  was  laid  was  to  eat  it  up  in  from  three  or  four  to 
nine  or  ton  years;  that  it  was  put  down  in  1885;  and  that  the 
defendant's  superintendent  of  streets  was  told  at  the  time  by 
a  witness  that  he  did  not  think  the  pipe  was  right,  or  would 
stand  it 
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There  was  also  testimony  tending  to  show  that  about  four 
or  five  months  before  the  aceident,  a  depression  came  in  the 
street  over  the  pipe,  about  fifty  feet  easterly  of  the  plaoe  of 
the  accident,  which  was  filled  up  by  the  defendant  without 
making  any  examination;  and  that  on  another  occaeion, 
about  a  fortnight  before  the  accident,  a  break  came  in  the 
way  at  a  point  about  twenty  feet  east  of  the  place  of  the  acci- 
dent, and  that  the  city  dug  down  there,  and  took  up  and 
replaced  all  the  pipe  which  appeared  to  be  defective,  and  ex* 
amined  the  projecting  ends  of  the  pipe  that  was  left,  and 
found  them  all  right;  but  it  does  not  appear  that  it  made  any 
further  examination.  There  was  also  testimony  tending  to 
show  that  the  pipe  was  dug  up  after  the  accident  at  the  place 
of  the  accident,  as  well  as  at  the  place  where  the  depression 
and  break  had  occurred,  and  found  to  be  in  bad  condition  and 
full  of  holes. 

It  was  for  the  jury  to  say,  upon  this  evidence,  whether  the 
defendant  had  exercised  reasonable  care  and  diligence  in 
keeping  the  way  in  repair.  The  knowledge  of  the  superin- 
tendent of  streets  was  its  knowledge,  and  it  was  for  the  jury 
to  decide  whether,  in  view  of  that  fact,  and  of  the  depression 
and  break  which  had  occurred  in  the  way  so  short  a  time 
before,  and  so  near  to  the  place  of  the  accident,  the  defendant 
had  not  reason  to  apprehend  the  danger,  and  to  guard  against 
it.  The  jury,  under  instructions  as  to  the  obligations  of  the 
defendant  to  which  no  exception  was  taken,  have  decided  the 
question  adversely  to  the  defendant,  and  we  think  there  was 
evidence  to  warrant  their  finding:  Poet  v.  Bo9tonf  141  Mass. 

189. 
Exceptions  overruled.         

Evi DEN CB— Statements  to  Phtsiciak — WHiTHKa  ^DmasiBLS  Iir. — 
Id  'an  actiou  to  recover  for  personal  injury,  statements  made  by  the  plaintiff 
as  to  his  symptoms,  the  locality  and  character  of  his  pain,  without  refer- 
ence to  the  manner  of  the  occurrence  which  caused  it,  are  admissible  in  evi- 
dence:  Birmingham  tie,  Jffy  Co,  v.  HaU,  90  Ala.  8;  24  Am.  St.  Rep.  7i8»  and 
note. 

Municipal  Ck>RroRATioN8  —  Li ability  FOBDKfsoT  nr  Street. — Where 
there  is  a  detect  in  a  street  known  to  officers  of  a  manicipal  corporation,  or 
which  might  have  been  discovered  with  reasonable  diligence,  one  injnred 
thereby  may  reooTor  damages  for  snch  injury:  Bradford  ▼.  Mayor  ^  ilaius- 
Uin^  92  Ala.  349;  26  Am.  SL  Rep.  60«  and  note;  JCemms  Ci^  T.  Bradbury^ 
46  Eao.  381;  23  Am.  St.  Rep.  731,  and  note. 
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DONAHUB  V.   HuBBABa 

pM  MAHAoroinn,  m.J 

Wm^irm  nr  Bnnarr;— OonTsrAmn  ov  Hosbaxd's  Ivnoan  w  Wm^ 
BiosT  or  Wim  10  Sos.  — When  hnsbMid  Midwife  hold  aa  «•!•*•  la 
tmJtim^f  tiie  husband  may  convey  hit  intaraat  tharaiii,  thnmgfa  a  third 
panon,  to  bit  wife.  Tha  wife  may  then  mortgage  the  estate  and  maia- 
tain  m  aoit  in  relation  thereto  in  her  own  name. 

AcnoN  by  Daniel  Donahue  and  Anna,  his  wife,  jointly, 
against  the  assignee  of  a  mortgage  made  by  her,  to  recover  the 
snrplns  proceeds  received  by  such  assignee  upon  a  sale  of  the 
mortgaged  premises.  The  remaining  facts  are  stated  in 
the  opinion.    Judgment  for  defendant.    Plaintiflfs  appealed. 

wBl  L,  Parker^  for  the  plaintiffs. 
£.  /•  MeMahon^  for  the  defendant 

Allbn,  J.  Prior  to  the  Statutes  of  1886,  0.  237,  a  convey* 
anoe  of  land  to  husband  and  wife  created  the  peculiar  tiUe 
sometimes  called  an  estate  by  entireties,  or  in  entirety. 
Neither  could  sever  this  title  so  as  to  defeat  or  prejudice  the 
title  of  the  sarvivor:  Pray  v.  Stebhin»^  141  Mass.  219;  65  Am. 
Rep.  462,  and  cases  cited.  We  find  nothing,  however,  to  show 
that  it  has  ever  been  considered  that  a  husband  could  not  con- 
vey his  title  through  a  third  person  to  his  wife.  On  the  other 
hand,  the  peculiar  feature  of  this  kind  of  estate  is,  that  each  is 
secure  against  an  impairment  of  rights  through  the  sole  act  of 
the  other:  2  61a.  Com.  182;  Cruise's  Digest,  tit.  18,  c.  1,  sees. 
44-49;  1  Preston  on  Estates,  131;  2  Kent's  Com.  132;  4 
Kent's  Com.  862;  1  Washburn  on  Real  Property,  3d  ed., 
425.  There  is  nothing  in  this  to  prevent  the  wife's  acquiring 
the  title  of  her  husband,  and  in  Meeker  v.  Wright^  76  N.  Y. 
262,  272,  it  was  held  that  this  might  be  done.  This  part  ef 
the  decision  in  Meeker  v.  Wrighiy  76  N.  Y.  262,  was  not  ques- 
tioned in  BeriU%  v.  Nwnan^  92  N.  Y.  152,  ^4  Am.  Rep.  861,  or 
in  ZamOein  v.  Bram^  100  N.  Y.  12,  and  we  have  found  noth- 
ing in  any  of  the  books  denying  the  doctrine. 

Such  a  transfer  of  the  husband's  title  appears  to  have  been 
made  in  the  present  case  by  the  deeds  of  Daniel  Donahue  to 
Keane,  and  of  Keane  to  Mrs.  Donahue.  It  is  true  that  the 
statement  of  facts  does  not  show  in  express  terms  that  both  of 
these  deeds  were  a  part  of  one  and  the  same  transaction,  as  it 
pro{>erly  should  have  done.  But  the  plaintiffs  in  their  brief 
recite  that  the  husband  had  released  all  his  rights  to  his  wife 
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through  a  oondoit.  The  deeds  were  both  executed  on  the  same 
date;  the  coneidflBalioB  ezpresBed  Wai  one  dollar  and  other 
Taluable  considerationa;  the  alaieneot  cf  facte  recites  that  both 
ef  thee*  oonrafEDess  w«re  made  wiA  the  kiuMilcdf e  and  orml 
aeeent  at  Mrs.  Donahue.  We  believe  we  ehouM  defeat  the  in- 
tention of  the  parties  if  we  did  not  assume  that  the  deeds  were 
parts  of  one  transaction,  since  the  counsel  for  both  parties  have 
so  assumed  in  their  arguments. 

The  effect  was,  that  the  title  vested  in  Mrs.  Donahue.  Her 
subsequent  mortgages  to  George  B.  Hubbard  were  therefore 
Talid,  and  he,  upon  a  sale  made  under  the  power  of  sale  con- 
tained  in  the  first  mortgage^  might  legally  retain  from  the 
proceeds  the  sums  due  to  himself  under  the  two  subsequent 
mortgagesr 

This  would  still  leave  a  small  balance  of  $19.64  in  his  hands, 
to  be  paid  over  to  Mrs.  Donahue.  This,  however,  cannot  be 
faeo^eted  in  an  aeiion  hrooght  by  her  husband  aikl  herself 
jotatlj.  Application  may  be  made  in  the  superior  ceart  Ik 
leave  to  amend,  by  striking  out  the  name  of  Daniri  Denahoe  as 
oo-fdaintifT,  and  if  granted,  Mrs.  Donahue  may  haw  jodgoMnt 
for  said  sum:  Fay  v.  Dufgan,  136  Mass.  242;  ethenriae  ibe 
order  most  be,  judgment  affirmed. 


Xratis  nr  EmrntnT— ObirrsrAifOB  ov  HussAinvV  IirmaBV  le  Wds. 
—A  kMbaad  nay  wmkm  a.  valkL  osmwyaaoa  of  hU  tntarMk  ia  aa  «tete  in  «i- 
#n^  to  kM  wile,  wbiak  wiU  ooovert  her  Mtote  into  mi  Mtoto  ia  foe  «id  in 
•arerftltyt  AyMti  t.  Kepbr^  118  lad.  34;  10  Am.  St.  Kep.  ai»  and  noto. 
8m  eztonded  noto  to  Den  t.  JIardenhergh,  18  Am.  Deo.  377-880^  ia  whioh  the 
•abjeet  of  «totot  In  ontirety  it  dironMad, 
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C»*  UABBAMmwmriti  Hal 
;-*IiUBiLnf'  <m  Lotblobd  «e  TnrAira^  SaarAiiv— ] 
HAiOBniBRT.  — -  Whete  the  owner  of  a  bnildiiif  leoMa  pari  of  it»and  then 
andertokea  for  a  ooneideration  to  traoemit  power  to  the  leased  prem- 
Isee  for  the  nee  of  hie  tenant,  he  is  bound  to  exercise  reasonable  care  that 
the  pnUeys  and  shafting  used  for  that  purpoee  an  in  a  enttsble  oondi- 
tien  to  do  the  work  withont  danger  to  pefsone  rightfnily  on  tbo  toaaod 
pfomisaife  and  themaehree  in  the  esereiee  of  dine  eare^  and  if  a  aenram  of 
the  tenant  so  on  the  premises  is  injored  hj  the  negUgenco  of  the  land- 
lord in  the  ose  of  snoh  shafting  and  pulleys,  the  latter  is  liable  therefor, 
although  by  the  terms  of  the  lease  the  tenant  is  hound  to  keep  anoh  ap* 
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NsoLiocKGs  —  EFiDKyos-^Dnaanya  Atplulvobl  ^In  aa  motion  against 
(he  owner  of  a  building,  engaged  for  a  oonsideration  in  transmitting 
putyei  to  sn  adjoining  boUding  by  means  of  shafts  and  pnllejs,  oridenoe 
HheI  tiM  ahalt  whieh  la6kit  and  lOaaMd  the  isj wy  soed  for  to  m  psnon 
nghJtitdUj  «n  thm  ^temtmm,  and  in  the  eaMBose  of  doe  ear^  ms  net  saf* 
fictent^  anpported.  and  shonld  have  had  an  additional  hangar;  that  a 
shelf  nndemeath  itironld  haire  tended  to  afford  protection,  and  iras  often 
{Aaoed  vnder  shafts  vinifau*ly  located;  and  Hiat  safety  would  hare  been 
pieinsHad  by  m  larger  ahait»  — is  •dmissflble  to  show  n^gfKgenee  and  want 
flf  avdinaiy  ««•  and  p—deBaa  in  the  lua  of  tha  sihfcftnig  by  the««rner 
thepsof. 

Hbouqbkcs  —  EriDBJtOB — DiTionTi  Afpuavou. — In  an  action  agaiaat 
the  owner  of  a  building  engaged  in  transmitting  power  to  an  adjoining 
balding  kf  Tneani-of  shoibB  and  pnlleys,  eridgnoe  that  a  tubaequent  ex- 
amination of  the  broken  shaft  onnsing  tha  infory  mad  for  diaoloaed  Hiat 
it  eontained  dark  streak%  mm  though  there  had  been  a  flaw  or  pwvious 
erack  in  it^  and  that  rust  extended  from  one  third  to  one  half  way 
through  it^  is  admiHtble  to  ehow  nsfligsnce  nad  want  off  ordinary  care 
and  pmdenoe  by  the  owner  in  its  use. 

Mmwmmmm  «r  Laxmuobd  vowa&bb  IteisiA  Bitaht *^  Par ■oti? ■  Ap- 
xuAmi— SfiDBiMB  ov  OMmoL. -*In  anootiflns^uai*  the  ownsr  of 
a  building,  whi^  af  tar  leasing  part  theieol,  «eniiaued  to  Iwniah  hie  ten- 
jmi  with  power,  by  means  of  beltiag  and  n  defeotiFe  ahaf^  on  the  leased 
pfemioee,  enuring  injury  to  a  seryant  of  such  tenant,  evidence  that  prior 
Id  the  aoeideait  eneh  landlord  eoatinued  to  oil  the  defective  shaft  and  to 
laae  the  heltiBg  iheveosi,  sidthat  anheeoneutty  te  theaooidant  herepaiied 
the  damage  done  toaetairway  by  the  fall «f  aneh ehaft,  and  eaused  belt- 
ing to  be  sheathed,  is  oempetent  te  show  tba^  after  leasing  part  of  the 
building,  he  continued  to  use  and  exerdae  control  over  the  shafts  and 


LahdiiOsd  vofWAftiB  TwMOtfu  BwtiTaiCT  ^^^Ofiiwv  ■  Ar- 
nxuMM — OotnmaoTOWtt  Nbouoiiiob.  *—  Where  the  ^mwrnr  of  a  binld- 
in^  after  leering  part  thereof  continiiee  to  furniah  hie  tenant  with  steam- 
power,  by  means  of  defective  appliance^  on  the  leased  premises,  thereby 
eanring  aa  injury  to  a  aervant  of  the  tenant,  the  negligenoe  of  such  ten* 
ant  er  el  kk  esaployeea  in  iding  te  wnm  soeh  eervmnt  «f  danger  cennet 
he  impnted  te  the latteree ne  to  eonalitnte  oontrihotoiy  negHgeaaean 
his  part^  nor  xelieve  the  landlord  of  the  negUgenee  ef  himeelf  or  his  ear- 
vants.  The  question  of  dae  care  on  the  part  of  the  injumd  aervant  is  to 
be  detei  mined  by  hiaowa  aetbn  under  the  existing  drcumstances^  so  Tar 

loscnpn  to  lum. 

TitTBMii  fBoraBM  THravv%  ftMrAn— Btnaanra  d»- 
pf^ABiaa— C3omappToar  Naouuuiai  Qomunm  warn  Jvac— When 
the  owner  of  a  building  leaaea  part  thereof,  and  eontinuee  to  furniah  his 
tansat  wffli  iteam-power  by  means  ef  defective  appliances,  thereby  caua- 
lag  injaty  teaesriaat  ef  oach  tenaat^  for  which  the  landlord  iaaoed, 
tha  qasetssn  ef  aontribatory  iMgligeaee  en  the  fait  of  the  injured  aarvaat 
iB;prope^  left  te  the  jary  to  deoida^  il  the  eiroametaaaes  attendiag  the 
aooideBt  are  saffioient^  developed  in  evidence  to  enable  the  jury  to  pass 
lai^  upon  the  question  of  due  care  on  hie  part. 

▲cfEHur  40  reoomr  iur  peoBoiiiil  injiiri«B  cmxmeA  bgr  ih%  fall  of 
flhftftiag  in  daftodaEnt's  bnildii^    DftfesdAD^  Bean^  ownod  t2i» 
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whole  building  in  which  the  accident  occurred,  and  after  leas- 
ing part  of  it  to  Rockwell  and  Churchill,  continued  under  an 
agreement  with  them  to  furnish  them  with  steam-power  for 
hire.  The  engine  which  furnished  the  power  was  owned  by 
defendant,  and  situated  in  the  unleased  part  of  his  building. 
The  shafting,  belting,  and  pulleys  in  the  building,  by  means 
of  which  the  power  was  transmitted,  were  also  owned  by  him. 
The  defective  shaft  which  caused  the  injury  was  situated  in 
the  portion  of  the  building  leased  to  Rockwell  and  Churchill. 
The  plaintiff  was  in  the  employ  of  these  tenants  at  the  time  of 
the  accident  Judgment  for  plaintiff.  Defendant  excepted. 
Other  facts  appear  in  the  opinion. 

P.  E.  Snow  and  0.  E.  Todd,  for  the  plaintiff. 

L.  8.  Dalm^  and  H.  WhteUr,  for  the  defendant 

MoBTON,  J.    The  ruling  of  the  court,  that  in  consequence  of 
the  lease  to  Rockwell  and  Churchill,  the  defendant  was  not 
liable  to  the  plaintiff  by  reason  of  his  ownership  of  the  prem- 
ises, was,  to  say  the  least,  sufBciently  favorable  to  the  defend- 
ant We  need  not  consider  carefully  whether,  under  the  terms 
of  the  lease,  the  shafting,  belting,  and  pulleys,  by  means  of 
which  power  was  transmitted  from  the  engine  in  the  base- 
ment of  41  Arch  Street  to  39  Arch  Street  and  the  building 
beyond,  belonging  to  Mr.  Amory,  remained  in  the  control  of 
and  were  to  be  kept  in  repair  by  the  defendant,  or  passed  un- 
der the  demise  to  Rockwell  and  Churchill,  and  were  to  be 
kept  in  repair  by  them.    The  plaintiff's  case  does  not  depend 
on  that  question;  but  rests  on  the  proposition  that  the  defend- 
ant, having  undertaken  for  a  consideration  to  transmit  to  39 
Arch  Street,  and  the  building  beyond,  power  for  the  use  of 
the  tenants  in  those  buildings,  from  the  engine  operated  by 
him  in  the  basement  of  his  own  building,  was  bound  to  exer- 
cise reasonable  care  to  see  that  the  pulleys  and  shafting  which 
he  used  for  that  purpose  were  in  a  suitable  condition  to  per- 
form the  work  for  which  he  was  using  them,  without  danger 
to  persons  rightfully  on  the  premises,  and  themselves  in  the 
exercise  of  due  care;  and  that  if  the  defendant,  or  his  servants 
or  agents,  were  negligent  in  their  use  of  the  shafting  and 
pulleys,  or  their  management  of  the  appliances  by  which 
power  was  transmitted  from  the  engine  in  the  basement  of  41 
Arch  Street,  and  the  plaintiff,  being  herself  in  the  exercise  of 
due  care,  and  rightfully  upon  the  premises,   was  injured 
thereby,  then  she  is  entitled  to  recover  of  the  defendant  for 
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the  injories  so  sustained.  In  this  view  of  the  ease,  it  is  im- 
material whether,  under  the  terms  of  the  lease,  Rockwell  and 
Churchill  or  the  defendant  were  to  keep  the  belting,  shafting, 
and  pulleys  in  repair.  If  Rockwell  and  Churchill  were  to 
keep  them  in.  repair,  and  did  not,  still  their  negligence  did 
not  excuse  the  defendant  for  the  want  of  due  care  on  his  part 
It  was  his  duty,  as  an  ordinarily  prudent  man,  to  see  that,  as 
against  persons  rightfully  on  the  premises,  and  in  the  exercise 
of  due  care,  the  shafting  and  pulleys  which  he  was  using 
were  suitable  and  safe  for  the  purpose,  and  that  the  appliances 
used  by  him  for  transmitting  power  were  properly  managed 
by  his  servants,  and  he  cannot  excuse  his  own  want  of  care, 
or  that  of  his  servants,  by  showing  that  Rockwell  and  Church- 
ill were  bound  to  keep  the  shafting  and  pulleys  in  repair, 
and  that  if  they  had  done  so  the  accident  to  the  plaintiff  would 
not  have  happened:  BlesHngton  v.  Boston^  158  Mass.  409,  and 
cases  cited.  He  used  them  as  they  were,  and  he  must  be  held 
to  have  taken  the  risk  attending  their  use:  Oill  v.  Middletorij 
105  Mass.  477;  7  Am.  Rep.  648;  Priest  v.  Niehoh,  116  Mass. 
401. 

These  considerations  dispose  of  the  second,  third,  and  fourth 
requests  for  rulings  by  the  defendant,  and  also  of  his  objec- 
tions to  the  introduction  of  the  evidence  by  the  plaintiff,  tend- 
ing to  show  that  the  shaft  was  not  sufficiently  supported,  and 
should  have  had  an  additional  hanger;  that  a  shelf  under- 
neath it  would  have  tended  to  afford  protection,  and  was  often 
placed  under  shafts  similarly  located,  and  that  safety  would 
have  been  promoted  by  a  larger  shaft.  This  testimony  bore 
directly  upon  the  question  whether  the  defendant  was  justified, 
as  a  man  of  ordinary  prudence  and  care,  in  using  the  shaft 
and  pulleys  as  they  were,  and  was  plainly  admissible  upon 
that  issue.  The  defendant  also  objected  to  the  admission  of 
testimony  by  the  plaintiff,  tending  to  show  that  an  examina- 
tion of  the  broken  ends  of  the  shaft  was  made  after  its  fall, 
and  that  there  were  dark  streaks,  as  though  there  had  been  a 
flaw  or  previous  crack  in  it,  and  rust  extending  from  one  third 
to  one  half  way  through.  The  objection  was  put  on  the  ground 
that  it  was  not  admissible  under  the  declaration.  But  it  was 
clearly  allowable  under  the  second  count.  This  count  was  not 
demurred'  to,  and  though  imperfectly  drawn,  no  objection,  so 
far  as  the  exceptions  show,  was  taken  to  it  at  the  trial:  Eaton 
V.  Fitchburg  R.  R.  Co.,  129  Mass.  864.  The  defendant  also 
further  objected  to  testimony  on  the  part  of  the  plaintiff,  tend- 
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ing io «how iluti *fteri}M MoidMft  he {IkedsfMMlaatt)  rspaind 
the  «taJn  where  the  fail  of  iheiriiAft  beoke-aad  fkitnagMl  them, 
and  caused  aoaae  wooden  abeathing  to  be  plaoed  joet  under  Ike 
belt  which  ran  across  the  mam  just  below  the  oeiiiog  of  the 
fifth  floor;  and  he  objaoted,  After  the  leaee  had^beea  admitted, 
to  the  introduction  of  testimony  that  the  defendant'e 
oiled  the  shafting  that  fell,  and  the  other  shafting  in  the 
ond,  third,  and  fourth  floors  in  41  Arch  Streeti  and  laoed  tke 
belts  on  this  shafting  when  nenessary,  and  that  Sook well  amd 
Churchill  did  not  talLe  any  oare  of  it.  But  this  was  all  oom« 
petent  for  the  purpose  of  ahowii^  that  the  dafendant  wma 
using  and  exercising  control  over  the  diafting  and  pnllej  that 
iftll,  icnr  the  purpose  of  transmitting  poiner  -to  39  Avch  StrMt 
And  the  building  beyond,  from  his  lengine  in  the  baosmenttof 
41  Arch  Street.  The  vital  questian  in  the  ease  -was,  whether 
the  defendant  was  using  and  ezerciaing  cantrol  «RPiBr  the  shaft- 
ing and  pulley  that  fall  ibr  tiiat  purpoas,  and  thia  tastimony 
tended  to  show  that  he  was:  Raadvkan  t.  Oonwai^  126  Maaa. 
374.  Whether  a  portion  i>f  it  was  admitted  rfoefiua  or  after  the 
lease  was  introduced  could  make  no  difference,  and  work  mo 
Jaarm  to  the  defendant.  The  leaee  horn  -the  defendanit  to 
Beokwell  and  Churchill  could  not  bar  the  plaintiff  from  afaow- 
ing  thai  the  defendant  was  in  fa4St  nsiogrand  oxercieingscantiael 
'Over  theahafUng,  belting,.and  pulleys  ior  the  pmrpoee  of  trans- 
mitting power  to  other  premises:  OiU  ▼.  JdiddkUn^  lOt  Mas. 
477;  7.Am.  Rep.  548. 

The  de&ndant  aeked  the  eouirt,  in  the  'fifth,  aiKfh,  and 
seventh  xequeste  which  he  presented,  te  jrttle,  in  anbstanoM, 
that  if  £ockrWell  and  Churchill  were  in  oantral  of 'tfae:8tainmy, 
tior  if  they  were  not,  And  it  had  beeome  appaxeator  ihnowm  itb 
them  or  their  employees  before  the  shaft  Sell  that  it  was  Aaa- 
igerous  to  pass  under  it  or  to  use  the  ataiBS,  and  they  know  of 
this  in  season  to  have  prevented  the  plaintiff  from  ipaaaing 
over  the  stairs  under  the  shaft,  or  with  ardinary  oaie  on  thear 
part  might  .have  warned  and  prevented  'her  &om  pagstng  over 
the  stairs,  then  the  defendant  was  not  liaUe.  The  ooart  d^ 
iclined  to  rule  as  thus  requeated,  And  inatraeled  the  Jniy  thai 
no  negligence  of  any  emplo3Fee  of  Bockwell  and  iChurcfaiU  .in 
omitting  to  give  the  plaintiff  warning  was  to  he  imputed  la 
her  as  her  negligence,  but  the  question  of  her  due  cane  was 
.to  be  determined  by  her  own  action  under  the  ekcunstantxa 
that  existed,  so  far  as  these  circumstances  wBre  known  to  her. 
We  think  that  the  court  was  right  in  refusing  to  instruct  the 
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jiirjp  as  i64U60lod  bjr  ihtt  d^fendftnt;  Neitfaor*  Rockwell  and 
Blrawrilfll  nor  mny  &P  their  empiojeer  owed'  to*  the  defendant 
tii»d%ity'  of  warning  the*  plaintiff  a^'net  the  danger.  Their 
fcifcw  to  warn  her  dbes  not  eemtitut^  contnfoutory  negligence 
or  Br  wan#  of  chio-  enre  on  her  part;  or  reliere  tfte^  defendant 
floDF  tkw  ooiiiiev|uuiicev  of  hiiB  own*  carelfcsflBeBB  or  that  of  his 
w&rwmuiwi  If  thoF^  OBQieBioff  of  one  co-eeiwinrt  to  warn  another 
09 eei  f anl^ o^  ai^ impendliyg  danger  coiild  bo* said  in:  sny  case 
to  be  the  proximate  eanee^of  Me  injniy  to  the  latter,  it  i's  en^ 
ficient  to  say  that  the  plainlift  and  tho*  other  emplbyeea  of 
Rockwell  and.  Churchill  were  not  corservanta.  under  the  do* 
ieBdaQt«.bat  undar  that  fium  SwonU  yL.Edgar^M  Nw  Y.  Sft; 
17  AiB.  Bflfi.  2»H  OakMi.  u  Jl^Vor  1^  •/ Jidja  K^ 

The  only  qneetxon  remaining  is  that  of  due  care  on  the  part 
of  the  plaintiff,  which  arisea  under  the  first  ruling  asked  for 
bj  the  defandant,  that,  upon  all  the  evidence^  the  plaintiff  was 
not  eotitlod  to  seoover.    The  i^aintiff  was  a  type-setter,  and 
worked  at  a  fitimeon  the  fourtJt  floor,  and  when  she  had  filled 
a  galley  with  type,  it  was  her  duty  ta  carry  it  to  the  fifth  flooc 
She  testified,  that  abe   renemhered  startiDg  to  go  upstaira 
witlLa  gaUoiii  of  tfpeito  put  iion  the  pieau,  but  remembered 
noiUn^  mere  tHl  she  found  herself  in  the  hospital.    It  a^ 
peared  that  severaroTthe  employees  of  Bock  well  and  Church- 
ill noticed  a  wabbling  of  the  shaft  shortly  before  it  fell,  and 
had  heard  a  grating  noise  from  it;  and  Woods,  a  foreman  in 
their  employ,  sent  a  boy  to  the  engineer  to  notify  him  that 
something  was  wrong  about  the  shaft,  and,  a  few  seconds  be- 
fore the  shaft  fell,,  oallad  out  from  the  top  of  the  stairs  on  the 
fifth  fioor  to  keep  off  tha  staiiSb    Se¥ecal  persons  working  near 
the  plaintiff  beard  him  tell  the  hof  to  go  for  the  eDgiaeeiv  for 
tha  abafting  waa-  loose.    It  did  net  appear  that  the  attention 
of  the  plaintiff  was  called  by  any  one  to  the  condition  of  the 
shaft,  or  that  she  heard  any  remark  about  it     She  waa  at- 
tending to  her  work,,  and  a  want  o£  due  care  oannot  ba  im* 
piitad  to  bar  in  filing*  to  hear  wha^  was  not  addressed  to  her.. 
At  tiie  time  of  the  injury  she  was  rightfully  on  the  stairs,  and 
no  warning  was  given  her  specially.    There  was  no  reason 
why  she  should  observe  the  condition  of  the  abaft  and  pul- 
leys, and  if  there  had  been,  it  was  no  more  strange  that  she, 
with  the  galley  of  type  in  her  hands,  on  which  her  attention 
no  doubt  fixed,  should  not  have  noticed  the  shaft  and 
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pulley,  or  haTe  heard  the  warning  of  Woods,  than  fhat  Woods, 
standing  at  the  top  of  the  stairs  and  watching  the  shafti  and 
warning  people  to  keep  off  'the  stairs,  should  not  ha^v  seen 
her  as  she  was  in  the  act  of  mounting  them.  Notwithstand- 
ing the  blank  in  the  memory  of  the  plaintiff,  the  circam- 
stances  attending  the  accident  were  developed  sufficiently  to 
enable  the  jury  to  pass  fairly  upon  the  question  of  dae  care 
on  her  part,  and  it  was  properly  left  to  them  to  do  so:  Mor 
guire  ▼.  FUehburg  R.  R.  Oo.^  146  Mass.  879. 
BzceptionB  overraled.        ^__^ 

Lahdlokd  audTbhamt— Lavdlord'i  Lubiutt  wm  Dsnon  nr  Prem- 
fsn.  — A  landlord  is  sotwsrahle  for  defects  in  the  premisss  of  which  ho  hso 
no  sotnal  knowledge,  and  throagh  which  his  tenants  are  injured:  Xdndsey  t. 
LetghUm.  160  Mass.  285;  16  Am.  St.  Rep.  190,  and  note.  Defendant  rented 
a  floor  in  a  bnilding  to  L.»  and  soppUed  him  with  machinery  for  his  bnsint 
The  plaintiir  was  injured  while  attempting  to  pass  the  shaft  of  the 
ery.  There  was  no  cause  of  action  against  the  defendantt  Bffon  t.  WHmm^ 
S7K.  Y.  471t  41  Am.  Rep.  384.  A  landlord  is  not  liable  to  a  tonan^  or  one 
on  the  prenuses  at  the  tenant's  reqnsst^  for  the  explosioa  of  a  botler  thereon: 
J<nfe  V.  hartean,  66  N.  Y.  398;  16  AnL  Rep.  438.  A  landlord  is  not  liable 
to  cue  on  the  premises  at  the  request  of  the  tenant:  McKmmit  t.  Cfkeetkam^ 
83  Me.  643.  A  landlord  is  not  liable  to  a  tenant  for  injuries  cansed  bj  de- 
fects in  premises,  in  the  absence  of  a  stipulation  for  repair:  WiUmm  t.  Tread' 
well,  81  CaL  68.  The  leesors  of  a  defective  wliarf  wiU  be  liable  for  injuries 
sustained  by  a  laborer  while  working  thereon,  caused  by  such  defects:  Swotnde 
T.  Edgar,  69  N.  Y.  28;  17  Am.  Rep.  296,  and  note;  extended  note  to  Oodle^ 
T.  Mager^,  69  Am.  Dea  7d^74a 


Pbtition  of  Thurstov. 

(154  Massachusutts,  606.] 
TlHim — VounrrABT  SirTLsmiiT  »  Rstooatiok.  —  A  Tolontafy  seUle- 
ment»  completely  executed,  with  no  power  of  rerooation  reserved,  can- 
not be  set  aside,  except  upon  proof  of  mental  incapacity,  mistake,  frand, 
undue  influence,  or  the  accomplishment  of  the  purposes  of  the  trust,  or 
the  consent  of  all  parties.  Consequently,  if  a  married  woman  volun- 
tarily conveys  her  property  in  trust,  to  place  it  beyond  her  husband's 
control,  with  no  power  of  revocation  reserved,  the  trustee  to  hold  for  her 
during  her  life,  and  upon  her  death  as  she  may  appoint  by  will,  or  in 
default  of  appointment,  to  her  issue^  her  children  have  a  beneficial  in- 
terest in  the  trust  fund,  and  she  is  not  entitled,  after  divMve^  to  have 
the  trust  revoked  without  her  children's  consent. 

Petition  to  revoke  a  trust    The  petitioner  was  formerly 
the  wife  of  one  Billings,  and  to  place  her  property  bejond  his 
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eoQtrol,  ehe  ooat^jed  it  to  a  trustee,  to  hold  in  trast  for  her 
for  her  lifo,  aad  apon  her  death  as  she  might  appoint  by  wiU| 
or  in  default  of  such  appointment,  to  her  issue  surviving,  or 
in  default  of  issue,  to  her  heirs.  She  reserved  no  power  of 
revocation  in  the  trust  deed,  and  after  its  execution,  obtained 
a  divorce  from  Billings,  and  married  one  Thurston.  She  had 
three  children  by  her  first  marriage,  all  of  whom  were  minors 
at  the  time  of  filing  the  petition,  and  therefore  unable,  on  ac- 
count of  their  infancy,  to  give  a  valid  consent  to  the  revoca- 
tion of  the  trust  The  trustee,  who  had  converted  the  trust 
property  into  money,  gave  his  assent  to  the  petition.  Judg* 
mept  dismissing  the  petition,  and  the  petitioner  appealed. 

J.  J.  Fedy^  for  the  petitioner, 

Lathbop,  J.  The  general  rule  in  this  commonwealth  un- 
doubtedly is,  that  a  voluntary  settlement  which  is  completely 
executed,  with  no  power  of  revocation  reserved,  cannot  be 
revoked  or  set  aside,  except  upon  proof  of  mental  incapacity, 
mistake,  fraud,  or  undue  influence:  HUdreih  v.  Elioi^  8  Pick. 
293;  Viney  v.  Ahboii,  109  Mass.  800;  8ewaU  v.  RabwU,  116 
Mass.  262. 

Where,  however,  "the  whole  objects  and  purposes  of  the 
trust  have  been  accomplished,  the  interests  created  under  it 
have  all  vested,  the  parties  request  it,  and  the  trustee  con- 
sents," a  court  of  equity  may  decree  the  determination  of  the 
trust:  Hoar,  J.,  in  Bawdiieh  v.  Andrew^  8  Allen,  839;  see  also 
Smith  V.  Harrington,  4  Allen,  566;  Inehe$  v.  HiU,  106  Mass. 
575;  Petition  of  Stone,  138  Mass.  476;  Oannm  v.  Ruffin,  151 
Mass.  204. 

The  case  at  bar  falls  within  the  rule,  and  not  within  the 
exception.  The  children  of  the  petitioner  have  a  beneficial 
interest  in  the  trust  fund,  and  they  have  not  assented  to  the 
termination  of  the  trust 

The  petitioner  contends  that,  where  no  motive  exists  for  not 
inserting  a  power  of  revocation,  the  absence  of  such  power  is 
prima  facie  evidence  of  a  mistake.  But  if  she  had  retained 
such  a  power,  it  would  have  defeated  the  object  of  the  settle- 
ment, which  was,  as  she  alleges,  to  place  the  property  beyond 
the  interference  or  control  of  her  then  husband:  Keyee  v. 
CarUtan,  141  Mass.  45;  55  Am.  Rep.  446. 

The  decree  of  the  justice  of  the  superior  oourt  dismissing 
the  bill  must  be  affirmed. 
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Olnbt  v.  Gbbman  Insubancv  Com^AHT. 

[88  MlCHIffAM,  Ml 

finoBAVOB. — Onrntnov  Atoidiho  Pouor  if  tli«  property  iniared  ■hall  W- 
>  MioiiuilMrMi  hf  ft  olwfttw  nm'tgiig<  it  VBBfOBsfaM  wit^  itmmu 

— Cteuu  ocIraBUflBL^XBKSzBsmM  09  A  GBUMm&  Mmw^ 
r  A  FAsam  •»  tk*  p«rftBMnh^  ehittri%  aod  inrnMd  l«r  tha 
tMBAAtof  tha  flrm,  is  mob  a  ahaag^  in  intaroat  ifa  tli»aabjMi  of  ioaar- 
ABoa  aa  wiQ  rtndar  it  void. 

tfityii  IF.  Bofoa^  te  th*  appetbmta. 
Xowttrd  and  Roob^  for  th^  (hfbndBiit. 

LoHO,  J«  Tbe  plaintifib  wexa  partaAis,  oanTlnc  cm  a  gro- 
bonnMS  in  the  city  of  DetcolL 

On  the  first  day  of  May,  1890,  thagr  proenred  a  poUoy  of  in- 
mraoca  of  $400  in  the  defondant  oompany,  —  $i260  on  a  alack 
of  flour,  feed,  and  other  goods,  and  $160  on  hay,  etc  The 
policgr  waa  for  one  year.  After  the  ioauraBoe  was  procured^  it 
appears  one  of  the  plaintiffs  gave  a  chattel  mortgage  upon  the 
property  described  to  secure  an  individual  debt  of  his.  On 
/oiy  12, 1890,  the  goods  caught  fire,  and  were  destroyed  and 
ii^nred  to  the  extent  of  $319^87.  The  defendant  company  had 
no  knowledgft  of  tha  ohattel  mcuigage  until  aftar  the  fire.  It 
irfuaad  tB>  pay  tlia  Ibbb^  bmI  on  the  trial  in  tbe  eiveuit  eovrt 
Uie  jury  WS8  instructed  tv  find  a  Tsrdict  fbr  the  defendant 
Plaintifib  bring  error, 

Th*  poUey  meik  wfom  ia  what  ia  known  aa  a  ^Michagaa 
Standard  Policy,"  and  contains  this  clause:  "This  ervtire 
policy,  unless  otherwise  provided  by  agreement  indorsed  ))(>rt'nn 
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or  added  hereto,  shall  be  void  .  ...  it  the  sabject  of  insar- 
anoe  be  personal  property,  and  be  or  become  encumbered  by 
a  chattel  mortgage;  or  if  any  change  other  than  by  the  death 
of  the  insured  takes  place  in  the  interest,  title,  or  possession 
of  the  subject  of  insurance,  whether  by  legal  process  or  judg- 
ment, or  by  voluntary  act  of  the  insured,  or  otherwise." 

The  defense  to  the  action  is  based  upon  the  proposition  that 
the  placing  of  the  chattel  mortgage  by  one  partner  upon  the 
partnership  property  for  his  individual  benefit  works  a  change 
in  the  interest  of  the  insured,  so  that  the  policy  becomes  void 
under  the  stipulations  above  quoted,  contained  in  the  policy. 

This  stipulation  in  the  policy  in  regard  to  giving  chattel 
mortgages  is  valid  and  reasonable,  and  we  think  the  court 
below  not  in  error  in  directing  verdict  for  defendant.  The 
placing  of  the  chattel  mortgage  by  one  partner  for  his  individ- 
ual benefit  upon  the  partnership  chattels  works  a  change  of  in- 
terest therein.  In  Hicks  v.  Farmers*  Ins,  Co.<,  71  Iowa,  119,  60 
Am.  Rep.  781,  it  was  held  that  "  a  condition  in  a  fire  insurance 
policy  issued  to  a  firm,  that  the  property  should  not  afterwards 
be  in  any  manner  encumbered,  was  violated  by  the  exeoutioD. 
of  a  mortgage  by  one  of  the  partners  on  his  undivided  one- 
third  interest  in  the  property,  and  by  a  judgment  against  him, 
which  became  a  lien  to  his  said  interest" 

We  think  the  company  discharged  from  liability  on  the 
policy  by  such  an  encumbrance  without  its  knowledge,  or  any 
notice  to  it,  and  its  assent  thereto.  The  placing  of  the  chattel 
mortgage  thereon  by  one  partner  may  not  have  changed  the 
title  or  possession,  but  there  was  a  change  of  intereati  which 
was  provided  against  by  the  policy. 

The  court  was  not  in  error  in  directing  verdict  and  judg- 
ment for  defendant. 

The  judgment  of  the  court  below  will  be  affirmed,  with  oosta. 


Ihsvbahob— Ohahob  or  Ihtibibt— Mobtoao&  —  A  condition  in  afiro 
iniaranoo  polioy  that  the  property  should  not  afterwards,  in  any  manner,  bo 
encnmbered  is  violated  by  the  exeontion  of  a  chattel  mortgage  by  one  of  the 
partners  on  his  undivided  interest  in  the  property:  Hkk$  ▼.  Farmer^  Int.  Obi, 
71  Iowa,  119;  60  Am.  Rep.  781.  If  an  insurance  polioy  on  real  and  personal 
property  is  conditioned  to  be  void  if  property  be  encumbered,  and  the  realty 
is  mortgaged,  the  policy  is  void,  unless  the  risk  on  the  personalty  is  nol 
aifected  by  the  mortgage:  MeOowan  v.  PeopUtU  etc  fn».  Co.,  64  Vt.  211;  41 
Am.  Rep.  843;  ^im  Int.  Oa,  r.  Stth,  44  Mich.  66;  88  Am.  Rep.  828^  and 
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Ghaddook  V.  Plummbb. 

[88  MtcmoAM,  228.] 
NiouonroK.  —  Ir  a  Father  Bitth  ah  Air-oun  ior  hh  Soh,  nine  yean 
of  age,  and  providea  him  wiih  shot  oommonly  naed  in  tuoh  a  toy,  char- 
ging him  not  to  let  other  boye  ha?e  it^  and  the  ion  learea  it  in  an  ont- 
hooae^  where  it  is  foond  by  another  boy,  ten  years  of  age,  who  is  allowed, 
with  the  permission  of  its  owner's  mother,  to  use  it^  and  it  is  by  the  latter 
boy  ahot  off,  and  the  shot  with  which  it  is  loaded  hits  a  man  standing  in 
a  pablio  street  and  destroys  his  eye,  the  father  is  not  chargeable  with 
negUgenoe  in  pnrchaaing  the  gnn  and  giving  it  to  his  son,  nor  ia  he 
answerable,  for  any  reason,  to  the  person  thus  injored. 

N,  A.  Hamihonj  for  the  appellant 

Oeorge  M,  Valentine  and  Oeorge  8.  Clapp^  for  the  defendant. 

Morse,  J.  Plaintiff  brought  this  suit  in  the  Berrien  circuit 
court  to  recover  damages  for  the  loss  of  his  right  eye,  which 
was  destroyed  by  a  shot  from  an  air-gun  in  the  hands  of  a 
boy  named  Roscoe  Tabor.  The  circuit  judge  directed  a  ver- 
dict for  the  defendant 

The  facts  proven  are  substantially  as  follows:  During  the 
last  of  July  or  first  of  August,  1890,  the  defendant  bought  an 
air-gun  and  gave  it  to  his  son,  Harry  Pluaimer,  a  lad  aged 
about  nine  years.  Defendant  also  bought  at  the  same  time 
some  shot,  such  as  are  used  in  air-guns.  Defendant  cautioned 
his  son  to  be  careful  in  using  the  gun.  The  shot  were  all  used 
in  about  two  days,  and  some  time  later,  defendant  bought  his 
son  more  shot,  which  were  used  in  half  a  day.  No  other  shot 
were  bought  or  furnished  by  the  defendant,  or  by  his  order,  or 
with  his  knowledge.  Mrs.  Plummer,  the  wife  of  the  defendant, 
bought  her  son  Harry  some  shot,  which  he  also  fired,  except 
four  shot,  by  one  of  which  plaintiff  was  injured.  On  the  morn- 
ing of  the  accident,  September  8,  1890,  Harry  fired  the  shot 
bought  by  his  mother,  except  the  four  shot,  and  put  the  gun 
in  the  storm-house,  which  was  a  part  of  the  dwelling,  and  put 
the  four  shot  on  a  table-cloth,  and  went  to  school.  Mr.  Plum- 
mer was  not  at  home.  The  Tabor  boy  came  there  with  some 
rutabagas,  and  began  looking  and  traveling  about  the  prem- 
ises, and  found  the  gun  in  the  storm-house,  and  then  asked 
Mrs.  Plummer  for  some  shot,  and  she  handed  him  the  four 
shot  which  Harry  had  left  on  the  table.  She  directed  him  to 
shoot  at  the  hen-coop  in  the  rear  of  the  house.  The  boy  fired 
one  shot  at  the  hen-coop,  one  at  an  apple-tree,  and  then  he 
went  around  to  the  north  side  of  a  new  house  which  Mr. 
Plummer  was  building,  to  a  point  about  a  rod  east  of  the 
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front  of  the  new  houae,  and  eightor.  i»n  feiivnorth  of  it  The 
boy  was  facing  the  west^.  and  tba  street  was  to  the  west  of 
him,  and  the  atreeit  rona  aorthwaat  and.  soathitast.  "Sb*  gnl 
agragaoo.aiplaak^aad  laokad  tOfSeaif  aiigF  oae  waAiiB»the 
atooit^  and  saeiagr  °^  ^"^  ^  ^^^  tiler* mmslld  of  tlie*g«B*  aibout 
Pim  and  a  half  feet  ftonr  tbe  grape,  and  the  gun  was-pomted 
dtrwn,  and  fired:.  The  distanoe  west  to  the.i^jreei  fram.  where 
thfi  hoy  waa  whea  ba  shot  ia  fraia  aaventjF'  t»  oi^a.  hundred 
UeL  Mr.  GhsRUoeh  9^  lb#  time*  tber  flbo4<  ww  fired^  ww  stand- 
ing in  the  street,  looking  at^  ttrie*  new  housr  of  the  deftmlant 
The  shot  glanced  from  theboaid  and  stoiiokc  btm  in  thaaye, 
destroying  it.  The  street  was  a  frequently  tmveled  highway 
in  the  village  of  Benton  Harbor,  then  containing  about  three 
thousand  seven  hundred  inbabittots,  and  at  a  point  where  de- 
fendant had  long  resided.  Defendant's  boy  Harry  was  nine 
years  of  age  when  the  gun  was  purchased,  and  the  Tabor  boy 
was  ten  years  old  when  the  shot  was  fired.  The  gun  was  the 
common  make  of  toy  air-gun  for  children,  breaking  in  the  mid- 
dle finr  the  insertion  of  the  shot,  and  when  closed  again,  operat- 
ing with  a  spring,  compressing  the  air  and  ezpeHing  the  shot. 
The  shot  used  were  '*BB,"  or  "double  B."  Harry  was  told 
by  his  father  not  to  lend  the  gun  to  other  boys,  aa  they  might 
break  it  The  Tabor  boy  lived  out  in  the  country,  and  occa- 
sionally visited  at  defendant's;  It  does  not  appear  that  the 
defendant  knew  of  the  purchase  of  shot  by  his  wife,  or  that 
his  boy  had  used  all  the  shot  purchased  for  him  by  defdudant 
The  contention  of  the  plaintiff  is,  that  the  air-gun  in  question 
is  a  distngerous  weapon,  and  that  the  defendant  did  not  use 
suflBcient  care  in:  the  keeping  of  it  upon  his  premises;  that,  at 
any  rate,  the  question  whether  he  did  use  such  eare  or  not 
should'  have  been  submitted  to  the  jury.  But  as  the  facts  are, 
the  defendant  cannot  be  held  responsible  fbr  the  injury  to 
plaintiff*,  unless  it  was  ne^igence  sufficient  to  support  this 
action  in  buying  the  gun  and  allowing  his  son  to  use  it  He 
cannot'  be  considered  negligent  in  any  other  respect  He 
cautioned  hir  boy  to  be  careful  in  its  use,  and  no  carelessness 
of  bis  own  son  was  shown  at  any  time  in  his  use  of  it  The 
defendant  and  his  son  were  neither  of  them  responsible  in 
any  way,  except  owning  the  gun,  fbr  the  use  of  it  by  the 
Tabor-  boy.  It  was  kept  inside  the  house,  for  the  storm-door 
was  an  inclosure.  If  it  came  into  the  hands  of  Tabor  through 
the  negligence  of  any  one,  it  was  the  negligence  of  Ilka  wife, 
(or  which  the  defendant  is  not  liable. 
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This  air-gun  mmj  be  a  Aangaroaa  nveapsn  in  a  oectain  esam. 
Tfaei^Bot  firad  .-tein  it  mil ' w»t  penelrala  clothing,  bnt  it  will 
fmi  ant  theeys  af.a  piuaa,.and  wiUkill  amall  birds  and  floma 
■mall  Bnimaia.  Thine  gons  are  in  soouuBon  and  e«ery-daj 
by  cUldreo;  over  ifoor  hundred  lof  them  wore  aold  in  one 
bf  a  daaler  mt  iBentoo  flasbor.  But  it  is  not  mane 
dangerous  in  the  hands  of  children  AanB  bow  and  arrow  and 
many  other  toys.  It  woold  haordly  boigood  sense  to  hold  that 
this  air-gun  is  so  obviously  and  intrinsically  dangerous  that 
His  Degi%enoe 4o  pat  it  in  ithe  iiands  of'A  ohiUnine  gi^eavs  of 
ftgbf  tmd  that  sndh  ne|^igenee  would  maiksthe  person  so  put* 
ting  it  in  the  hands  of  the  chfld  responsible  for  the  act  of 
aaother  ohild  .getting  jpossession  of  it  without  defendant's 
■■uuuat  or  knowledge,  ffirea  if  the  gnn  had  been  left  lying 
sn  tfae-grennd  in  the  yarrd  ttf  the  di^fendant,  and  the  Ikbsr  boy 
2iad  picked  it  up  outside  the  houBe,  and  used  it,  the  ddfendadt 
would  not  have  been  responsible  for  the  damage  done  by  the 
boy.  An  ax  is  considered  a  dangerous  weapon,  but  if  one 
leaves  an  ax  by  his  wood-pile,  and  a  child  comes  into  the 
yard,  picks  it  up,  and  injures  another  with  it,  is  the  owner  of 
the  aae  liabl  for  damaigs  fbeosun  fas  iisssnot  pot  <this  deadly 
weapon  under  lock  and  key? 

Asd  if  it  be  gntnted  ^ot  this  airtgiiii  loaded  isadangsraos 
-weapKTn,  as  is  a  gun  loaded  with  xw^wder  and  ipaH,  would  this 
fact  make  the  defendant  liable?  I  think  ndt  Sx^ppose  a 
person,  owning  a  shot-gun«  should  put  the  same,  unloaded, 
wMbm  4ie  wtQvm«<ber  of  his  (house,  and  a  nsigbber's  lM>y,  ten 
years  of  'age,  *wftfaodt  the  knowledge  or  eonsent'of  4lie  owner, 
should  pick  up  (he  gun,  and  obtain  from  the  wife  or  some 
other  oBsmber  of  the  liousehold  a  loaded  cartridge,  and  take 
ikm  fpBm  004  and  dischaige  it,  aocideBtally  wounding  some  one, 
wonld  the  owner  of  the  gun  be  responsible  for  the  'damage  re- 
sulting ilo  4ha  <ii9JBred  person?  To  so  hold  him  responsible 
would  necessitate  the  keying  of  unloaded  fire-arms  under 
loclc  and  key,  with  the  key  in  the  possession  at  all  times  of 
An  ofmer.  TbSs  n  notm  oase  of  leaving  a  torpedo  or  dyna- 
mike  tAiefe  it  inay  he  expeoted  ithat  eluldren  will  find  and 
pisy  wiA  it  An  unloaded  g«n  is  Inarmlsss;  tt  tocpedo  ^or 
4yii8BJ}te  is  vflit,  Ixft  is  dangeiWQS  anywhere  and  under  all 
4»roomstanoes  to  those  not  aeqoaiatod  with  Ae  proper  method 
of  handling  it,  and  liable  to  explode  even  in  the  hands  of  those 
whosno  expert  fniiBing  it 

In  myopiinon,  ft  was  not  megltgenoefwr  tiior  the  do&ndant 
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to  buy  this  toy  gun  and  place  it  in  the  hands  of  his  boy,  nine 
years  of  age;  and  there  were  too  many  intervening  causes, 
without  the  act  or  knowledge  of  the  defendant,  between  the 
buying  of  the  gun  and  the  injury,  to  hold  the  defendant  liable 
for  its  use  in  this  case.  If  his  own  son  had,  in  any  manner, 
contributed  to  the  accident,  a  different  question  would  arise, 
upon  which  I  express  no  opinion. 
The  judgment  must  be  afiSrmed,  with  costs. 


Pabxnt  and  Child— Nsoligbncs.— The  father  of  a  child  eleven  yean 
old  is  not  liable  for  negligently  aUowing  him  to  have  a  loaded  piatol,  with 
which  he  oareleealy  shot  another  child:  Hagerty  v.  Poweri,  66  ObL  368;  56 
Am.  Rep.  101,  and  note.  A  father  i«  not  liable  where  a  minor  son,  withoal 
hia  eonsenti  took  his  horse  and  bnggy  and  left  it  standing  on  the  street^  and  il 
ran  away  and  caused  damage:  Maddox  ▼.  Brown,  71  Me.  432;  36  Am.  RepL 
336|  and  note.  A  father  permitting  his  yonng  children  to  commit  acts  oa 
his  premises  likely  to  canse  injury  to  persons  passing  is  responsible  therefori 
Hoventm  ▼.  NokeTf  60  Wis.  611;  60  Am.  Rep.  381,  and  note. 


Ambrioan  Bronzb  Company  v.  Gillbttb. 

[88  Ml^HlOAlf,  281.] 

Siun.  —  Whbit  thb  Subjiot  of  a  Sale  is  mot  nr  Bxistsnoi  at  tiia  tbie 
of  the  contract^  the  sgreement  that  it  shall,  when  existing,  posscM  certain 
qualities  is  not  a  mere  warranty,  but  is  a  condition  the  performance  of 
which  is  precedent  to  any  obligation  upon  the  vendee  nnder  the  oon- 
tract. 

BaLB,   EXIODTOBT    OONTRAOT    07,   RlGHT   TO    RlflOIKD    Ck>llTRAOV    OH  MlB- 

FBRTOBMANOB.  —  If  a  Contract  is  to  furnish  a  monument  with  certain 
inscriptions,  and  it  is  furnished  with  one  of  such  inscriptions  omitted, 
the  purchaser  may  for  that  reason  not  only  reject  the  monument^  bnl 
rescind  the  order,  and  the  vendor  has  not  thereafter  the  right  to  ntake^ 
furnish,  and  require  the  purchaser  to  accept  another  monument  ooo- 
forming  to  the  original  order. 

/.  J.  Van  Riper  and  Edward  Bacon^  for  the  appellant. 
Theo.  0.  Beaver  and  Oeorge  8.  Clapp^  for  the  defendanta. 

Morse,  J.  March  28,  1888,  Henry  Qitchel,  deceased,  gave 
to  the  plaintiff's  agent,  Charles  0.  Sherrill,  of  Niles,  Michigan, 
an  order  for  a  monument,  with  certain  inscriptions  thereon, 
among  which  was  the  following:  *'  Lower  tablet:  ^  Rosanna 
Gitchel,  wife  of  James  Miller.  Died  July  80,  1876.  Age  80 
yrs.  11  months.' " 

The  order  provided  that  the  shipment  was  to  be  made  to 
Mr.  G.  C.  Sherrill,  Niles,  ^'  as  soon  as  convenient  after  June  1, 
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1888.    Payment  to  be  made  in  eaeh  after  work  is  set  in  the 

cemetery This  monument  is  fully  warranted  in  every 

respect  to  be  jost  as  represented  in  our  circulars.'* 

The  contract  price  was  eight  hundred  dollars.  The  monu« 
ment  was  shipped  June  80, 1888.  It  arriyed  at  Niles  July  14, 
1888,  and  was  erected  upon  Henry  (HtchePs  lot  in  the  ceme- 
tery at  that  place.  The  inscription  aboye  noted  was  not  per- 
fect^ the  age  being  left  out,  so  that  it  read:  ''  Rosanna  Gitchel, 
wife  of  James  Miller.    Died  July  80, 1876." 

This  defect  was  discovered  by  Sherrill,  the  agent  of  plain- 
tiff, who  notified  the  company  thereof  some  time  prior  to 
August  8, 1888.  Mr.  Henry  Gitchel  died  before  the  trial  of 
the  suit  in  the  court  below,  and  we  are  therefore  deprived  of 
his  evidence,  but  the  following  notice,  served  by  him  upon  the 
plaintiff,  shows  that  at  its  date  plaintiff  had  made  some  pro* 
poeal  to  him  in  regard  to  remedying  this  omission:  — 

''To  American  White  Bronze  Co.,  Chicago,  HL 

**  You  having  failed  to  comply  with  my  order,  dated  March 
28, 1888,  for  a  white  bronze  monument,  you  are  notified  that 
I  hereby  rescind  and  revoke  said  order,  and  I  decline  to  accept 
the  proposition  made  by  you  in  relation  to  the  same  under 
date  of  August  8,  1888.  Yours,  etc., 
''  Dated  Niuss,  Aug.  8, 1888.  "  Henry  Gitghbl." 

The  plaintiff  offered  no  testimony  to  show  what  this  pro- 
posal was.  It  is  contended  by  the  plaintiff  that  this  notice 
was  not  sufficient,  in  that  it  did  not  point  out  the  defects  of 
which  Gitchel  complained,  or  in  what  respect  the  monument 
did  not  conform  to  the  order.  But  it  is  evident  that  this 
omission  in  the  inscription  was  known  to  both  plaintiff  and 
Gitchel,  and  the  notice  was  therefore  sufficient  as  regards  this 
defect.  On  receiving  the  notice,  plaintiff  consulted  an  attor- 
ney as  to  its  rights  in  the  premises,  and  after  such  consultation, 
concluded  to  furnish  Gitchel  with  an  entirely  new  monument. 
This  new  monument  was  shipped  to  Niles,  arriving  in  the 
cemetery  December  11,  1888.  It  was  found  that  the  base  was 
broken,  and  it  was  thereupon  shipped  to  the  plaintiff  at  Chi- 
cago*  by  its  agent,  and  another  or  third  monument  forwarded, 
which  was  put  up  on  Gitchel's  lot,  without  his  knowledge  or 
consent,  January  14,  1889.  The  plaintiff  claims  that  this 
last  monument  conforms  in  every  respect  to  the  order,  and  is 
complete  and  perfect.  The  defendants  deny  this,  and  claim 
defects  in  it.     In  my  view  of  the  case,  this  contention  is  im 
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materf ai.  llwn  is  ao  |n»Qf  tandJAg  t#  Amt  tint  'Bbbtj 
Gftebel aaar  jtgreed  to  tak«a  niv  MowDoient  in  the  plaee  <>f 
the  first  ona^noted  on  Urn  Is^  tet  irbMi  aKMiaDMoi  Now  2 
iras  bffooght  1o  tin  ammUay^  H  is  ahovm  thai  he  BdBfied 
Sbarrfll,  fdodntiff^  sffBBft,  not  to  iieapaaB  Qpoa  his  lot,  mmI 
««w  a  written  oDtaaa  ta  «tka  aoLtan^  Mc.  I^diai^  wfaaah  Lafler 
iwd  to  fllMtall  on  ^tiia  daj  of  ila  /data.  Ilia  natiee  wtm  ms 
iidlowa:— 

''IfiLBS,  Deoambar  IS,  1888^ 

*I  hereby  order  you  'lo  foi^dd  Mr.  Sbairill,  or  juiy  laenflMF 
or  wgeiit  of  ihe  AHierioan  Svance  OompaDy,  to  put  mp  BWf 
memmiant  an  the  lot  of  David  Gltefaai  eataita,  in  SUnrar  Bioak 
Oam^tary,  aa  i  ahaM  ooiuridarit  a  traepaaaif  thay  da 


u 


y  The  material  composing  the  first  monument,  except  ffaa 
urn,  which  could  nt/t  be  fovnd,  wea  taken  hj  the  plaintiff  and 
shipped  to  Chicago.  TUb  sait  ia  nort  brongbt  to  Teoo^r  the 
contract  price  for  the  first  monument  ^n  the  grenmd  thai  it 
oomplied  with  the  agreement.  It  t^annc^  he  isiaimed  that  it 
was  accepted,  nor  is  tfhe  ac^n  farongbrt  for  the  Talne  of  iSie 
monument  as  first  set  up.  It  must  be  held  fhaft  ttie  plainfiff 
conceded,  when  it  undertook  to  'fomish  n  new  nonnment  and 
took  anny  ^fae  old  one,  that  it  did  not  .meet  thn  roqairaflianta 
of  the  adter.  The  qdaintiff -s  deckjation  4U>ant8  upon  the  ^oa- 
tract,  flAd  -ailages  a  fttlfiUmaot  af  it  in  making  and  putting 
up  the  iiionumfN4t  of  Jaovutry,  1889,  witfa  no  hint  or  intfann- 
tion  of  the  oaatters  shown  in  the  proof  relating  to  the  frat  and 
aeoond  monumaata.  Tiiia  oaae  was  auhmittad  to  the  JnTy, 
'wfao  decided  in  iavor  of  the  defendants. 

Various  ^rrooB  are  assigned  to  the  Tolinf^  nad  charge  lof  tho 
court,  bnt  none  of  theot  are  material.  Ae  the  oaae  alood,  tfaa 
cnonit  fodge  wauld  havo  been  amply  juatsfied  in  dmoting  a 
^verdict  tor  the  defendants.  T^  defect  in  this  inacm^tioa  was 
aa  iaip)0tant  one.  The  age  ibeiac  ^ft  aut,  tbeio  'waa  ao  date 
remainiBV  but  the  day  and  year  of  the  doatk.  As  the  §^ 
was  made  a  partioular  part  of  oaoh  inocriptioa  of  ideath«  and 
tfaare  nora  aevea  af  them,  tbe  omisaionof  it  in  ilm  inataiwe 
^cannot  beoonaadeaad  aa  an  immateTiai  dofeot  Henry  fiitohol 
was  not  obliged  to  aooept  it  aa  it  was.  it  waa  'Undertaken  to 
be  ahown  that  what  is  known  as  a  ^'working  oRdar"  wasox- 
hibitad  to  Mm  before  the  first  monument  was  completed,  and 
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that  it  came  back  to  the  plaintiff,  marked  '^0.  K/'  This 
testimony  was,  however,  immaterial.  By  its  own  action  the 
plaintiff  waived  its  right,  if  it  had  any,  on  this  account  to 
force  an  acceptance  of  the  monument  as  it  was  upon  Gitchel, 
and  sought  to  remedy  it  by  building  a  new  one,  after  Gitchel 
had  repudiated  the  one  furnished,  and  without  his  consent, 
and  against  his  express  orders. 

Had  the  plaintiff,  the  defect  as  above  stated  being  admitted 
in  the  monument  first  sent,  a  right  to  build  a  new  one,  and 
put  it  up  under  the  agreement  in  the  order,  without  the  con- 
aent  and  against  the  protests  of  Henry  Gitchel?  This  is  the 
only  question  in  the  case.  In  the  order  or  agreement  in  this 
case  there  was  no  provision  that  the  plaintiff  should  be  noti- 
fied of  any  defect  in  the  monument,  and  allowed  a  reasonable 
•or  fixed  time  thereafter  in  which  to  remedy  such  defects. 
The  performance  of  the  contract  preceded  payment.  There 
was  a  substantial  failure  to  perform  the  contract,  and  unless 
the  plaintiff  had  the  right  to  keep  on  experimenting  until 
-a  perfect  monument  was  erected,  the  plaintiff  could  recover 
nothing,  although  Gitchel  did  not  remove  the  monument  first 
furnished  at  once  from  off  his  lot.  Permitting  it  to  stand 
there  would  not  be  an  acceptance;  and  as  the  company  finally 
removed  it,  and  did  not  insist  upon  an  acceptance  of  it  as  it 
was  first  erected,  the  fact  that  Gitchel  did  not  remove  it  until 
late  in  the  fall  can  have  no  bearing  on  the  issue  here. 

I  can  find  nothing  in  the  order  or  in  law  giving  the  plaintiff 
in  this  case  a  right  to  furnish  Gitchel  the  new  or  third  monu- 
ment, for  which  this  suit  is  brought.  The  order  provided  that 
the  monument  should  be  shipped  to  Niles  as  soon  after  June 
1,  1888,  as  convenient  to  the  plaintiff.  The  plaintiff  fixed 
fiuch  convenient  time  by  shipping  it  June  30,  1888.  It  was 
not  in  compliance  with  the  order.  There  is  nothing  in  the 
agreement  to  meet  such  a  case.  It  is  therefore  a  naked  case 
of  a  delivery  within  the  time  agreed  upon,  of  a  monument  not 
of  the  description  ordered.  In  such  case,  the  law  steps  in^ 
«nd  says  that  the  purchaser  is  not  obliged  to  accept  it. 

*^  When  the  subject-matter  of  a  sale  is  not  in  existence  at 
the  time  of  the  contract,  an  undertaking  that  it  shall,  when 
existing,  ....  possess  certain  qualities  is  not  a  mere  war- 
ranty, but  a  condition  the  performance  of  which  is  precedent 
to  any  obligation  upon  the  vendee  under  the  contract":  Pop0 
r.AUis,  115U.  S.  368. 

And  I  know  of  no  rule  of  law,  in  such  a  case  as  this,  where 
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the  manufacturer  has  tendered  goods  or  machinery  in  per- 
formance of  a  written  order  or  agreement  of  purchaae,  that 
obliges  the  purchaser,  if  the  article  or  articles  do  not  conform 
to  the  agreement,  to  permit  the  manufacturer  to  keep  on  ten« 
dering  other  goods  or  new  machinery  until  the  terms  of  his 
contract  are  performed,  unless  the  contract  expressly  provides 
that  he  shall  have  such  opportunity.  When,  as  in  this  case, 
the  article  delivered  is  not  of  the  description  of  the  article 
ordered,  the  purchaser  has  a  right  to  reject  it^  and  to  rescind 
the  contract  in  toto. 

We  are  cited  to  DavU  v.  DawnSy  4  Mich.  530,  to  sustain 
plaintiff's  claim  that  it  had  the  right  to  remedy  the  defects 
in  the  first  monument,  or  to  furnish  a  new  one;  but  in  that 
ease  there  was  no  stated  tibe  of  delivery,  and  it  was  held  that 
the  purchaser  undertook  to  rescind  the  contract  prematurely, 
before  all  the  castings  were  sent^  and  must  pay  for  all  the  good 
castings  that  were  delivered.  In  the  opinion  of  the  court,  there 
is  language  to  the  efiect  that  the  manufacturers  had  the  right  to 
furnish  good  castings  in  the  place  of  those  that  were  defective. 
If  this  is  good  law  for  that  case,  it  does  not  apply  to  the  facts 
in  the  case  now  before  us.  Henry  Oitchel  ordered  a  monu- 
ment to  be  constructed  in  a  certain  way,  with. certain  inscrip- 
tions upon  it.  When  delivered,  a  material  inscription  waa 
omitted.  It  was  not  the  monument  he  ordered.  He  had  the 
right,  under  all  the  authorities,  to  reject  it,  because  the  exist- 
ence of  the  omitted  inscription,  being  a  part  of  the  description 
of  the  thing  sold,  became  essential  to  the  identity  of  the  monu- 
ment ordered,  and  a  condition  the  performance  of  which  was 
precedent  to  any. obligation  upon  Gitchel  to  take  it:  Benjamin 
on  Sales,  sec.  1349.  There  being  no  agreement  that  the  plain- 
tifif  might  remedy  defects  or  furnish  a  new  monument,  the 
contract  between  the  parties  was  at  an  end  when  Gitchel  re- 
fused to  accept  the  first  monument 

The  judgment  is  affirmed,  with  costs. 


Sales — Conditional.  —  A  oontnot  to  delirar  goods  not  iKetMwill  nol 
▼«8t  the  title  in  the  proposed  pnrduMer  by  a  tender  of  them.  He  has  a  right 
to  examine  them,  and  deoide  whether  they  are  what  he  wants.  If  he  refuses 
them,  there  is  no  sale:  Rider  r,  Kelk^,  32  Vt.  26S;  76  Am.  Dea  176.  Under 
a  contract  for  the  mannfaotore  of  wooden  pipe,  the  proposed  pnrchsser  is 
not  bonnd  to  accept  it  unless  it  is  of  the  kind  and  quality  suited  to  the  pur* 
pose  for  which  it  was  oontracted  to  be  made:  IVpekcff  y,  ArUeift  142  Pa.  Sk 
467.    See  extended  noU  to  Manm  8qf€  Co,  ▼.  Norton^  67  Am.  Rep.  672. 
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[n  MicHxeAM, 

IffUHTGIPAL    ObRFORATIOirB  — RkaSOVABLI    TiMB    TO    IllVBSTIOAn    OLAm 

AOAiNsr.  —  If  the  charter  of  a  mnnioipal  ooiporatton  proTidaa  that  mo 
aetion  shall  he  maintained  on  a  claim  against  it  nnless  presented  to  its 
conncil,  and  a  reasonable  time  allowed  to  investigate  and  pass  upon  tt^ 
and  the  claim  has  heen  presented  for  more  than  five  weeks,  dnring  which 
the  oonncil  has  net  five  times  and  has  not  acted  npon  the  claim,  the 
daimant  need  not  wait  longer  before  bringing  suit  thereon. 

Patmsht  of  Taxu  b  hot  Volumtart  when  made  under  protest  to  pr*> 
vent  a  tax  sale  then  advertised,  though,  because  of  the  illegality  of  the 
taxes,  the  sale  would  have  been  void,  and  any  cloud  upon  the  title  result 
ing  therefrom  might  have  been  removed  by  legal  proceedings. 

tixwB  —  PBonar  AOAiifsr  Patmsmt,  whxn  SirynaiBNTLT  Spwnvio. — A 
receipt  for  taxes,  screes  the  face  of  which  is  written,  "  Paid  under  pro- 
test, to  protect  property  from  being  sold,  and  on  account  of  taxes  beiqg 
illegal,**  establishes  a  protest  sufficiently  specific,  when  the  whole  pn>> 
eeeding  oa  which  the  taxes  were  founded  was  without  jurisdiction  aad 
void. 

MunczFAii  OoBPORATioN  —  BnoLimoir — AmtoTAi^  What  u  vot.  —  If  a 
statute  requires  resolutions  of  the  city  oonncil  to  be  approved  and  signed 
by  the  mayor,  the  fact  that  he,  as  presiding  officer,  heard  the  resoluticn 
read,  put  the  motion  for  its  adoption,  declared  it  adopted,  and  in  fact 
approved  it^  and  signed  and  approved  the  journal  in  which  it  was  en- 
tered, does  not  dispense  with  his  approving  the  resolution  in  tho  "*^«*^ 
pointed  out  in  the  statute. 

Frank  T.  Walcott  and  (yBrien  J.  Athinton^  for  the  appeUant. 
Frank  Whipple^  for  the  plaintiff. 

M0B8B,  J.  The  plaintiff  sues  to  recover  taxes  paid  by  her 
under  protest  on  a  special  assessment  levied  for  the  paving  of 
Pine  Grove  Avenue,  in  the  city  of  Port  Huron.  She  had  judg- 
ment la  the  court  below,  the  verdict  of  the  jury  being  directed 
by  the  circuit  judge  in  her  favor. 

The  first  objection  to  this  judgment  is,  that  the  plaintiff  had 
00  right  to  sue  at  the  time  she  did.  The  charter  of  Port 
Huron  in  force  at  the  time  this  suit  was  commenced  provides 
that  it  shall  be  a  sufficient  bar  and  answer  to  any  action  or 
proceeding  in  any  court  for  the  collection  of  any  demand 
against  said  city  that  it  was  never  presented  to  the  counciU 
or  if  presented,  that  the  suit  was  brought  before  the  council 
had  reasonable  time  to  investigate  and  pass  upon  it:  Local 
Laws  1885,  p.  496.  The  plaintiff  presented  her  claim  to  the 
common  council,  and  it  was  read  at  a  meeting  of  that  body 
held  December  6,  1886.  Meetings  of  the  council  were  after- 
wards held  December  13th,  December  20th,  January  3d,  and 
January  10th,  at  which  meetings  no  action  was  taken  in 
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gard  to  plaintiff's  claim.  The  plaintiff  brought  suit  January 
12,  1887,  and  waited  long  enough  before  she  did  it. 

It  is  also  claimed  that  her  payment  of  the  tax  was  volun- 
tary. The  tax  was  paid  April  2,  1886,  and  across  the  face  of 
the  receipt  was  written  as  follows:  "Paid  under  protest,  to 
protect  property  from  being  sold,  and  on  account  of  taxes 
Leing  illegal." 

The  city  treasurer  had  advertised  the  plaintiff^s  property  for 
sale,  and  she  had  the  right  to  presume  that  he  would  proceed 
with  the  sale.  The  fact  that  the  sale  would  have  conveyed 
no  title  to  the  purchaser  on  account  of  the  illegality  of  the  tax, 
or  that  she  could  have  removed  the  cloud  upoii  her  title 
caused  by  such  sale  by  legal  proceedings,  had  no  bearing 
upon  her  right  to  pay  the  tax  under  protest,  and  thereby  stop 
the  sale.  Nor  was  it  any  the  less  an  involuntary  payment 
under  the  law.  If  because  a  tax  is  illegal,  and  a  sale  of  prop- 
erty under  it  would  be  void,  a  payment  to  prevent  the  seizure 
or  sale  of  one's  property  cannot  be  considered  as  an  involun- 
tary payment,  then  our  statute  providing  for  the  payment  of 
taxes  under  protest  would  be  of  no  force  or  use.  If  the  citi- 
zen's property  is  threatened  with  seizure  under  a  tax-warrant, 
or  bis  real  estate  is  advertised  for  sale  to  collect  delinquent 
taxes,  he  is,  equally  in  both  cases,  entitled  to  free  his  prop- 
erty by  a  payment  of  the  tax  under  protest,  and  such  payment 
will  njt  be  considered  voluntary. 

It  was  held  in  City  of  Detroit  v.  Martin^  84  Mich.  170,  22 
Am.  Rep.  612,  that  one  who  has  full  knowledge  of  all  the 
facts,  being  conclusively  presumed  to  know  the  law,  is  pre- 
sumed to  know  that  an  assessment  laid  under  a  statute  which 
is  unconstitutional  and  void  cannot  be  made  the  basis  of  a 
sale  that  could  constitute  any  cloud  upon  his  title,  and  there- 
fore to  know  that  he  could  not  be  injured  by  it;  and  that  a 
payment  of  a  tax  under  protest  in  such  a  case,  where  no  seiz- 
ure of  goods  or  of  the  person  had  been  made  or  threatened, 
and  where  the  officer  had  no  authority  to  compel  payment 
otherwise  than  by  a  sale  of  land,  which  could  injure  no  one, 
would  not  be  other  than  a  voluntary  payment,  as  a  protest 
would  not  change  the  character  of  the  payment.  It  was  held, 
alsOf  that  a  sale  of  the  land  under  such  circumstances  would 
not  create  a  cloud  upon  the  owner's  title.  This  may  be  good 
law  when  applied  to  proceedings  under  an  unconstitutional 
enactment,  which  is  no  law,  and  is  held  to  confer  no  rights 
upon  any  one,  as  all  must  be  presumed  to  know  that  it  is  un- 
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eonstitutional  and  void;  but  it  cannot  be  applied  to  caseB 
where  the  statute  under  which  the  proceedings  to  levy  the  tax 
are  taken  is  constitutional,  and  where  the  illegality  of  the  tax 
IB  claimed  from  irregularities  or  defects  in  the  statutory  pro- 
eeedings.  If  it  were  so,  it  would  require  of  the  land-owner  a 
greater  knowledge  of  the  law  than  attorneys,  or  even  courts, 
possess.  For  instance,  in  the  present  case,  able  attorneys  for 
the  defendant  are  claiming  that  the  tax  paid  by  plaintiff  was 
a  legal  one,  and  that  all  the  proceedings  in  assessing  it  were 
lawful;  yet  at  the  same  time  they  argue  that  if  it  should  be 
determined  by  this  court  to  be  illegal  for  any  reason,  then  the 
plaintiff's  payment  must  be  considered  a  voluntary  one,  and 
she  cannot  recover  what  she  has  paid,  because  she  and  every 
one  else  are  presumed  to  know  that  the  tax  is  void,  and  that 
a  sale  under  it  could  convey  no  title,  and  therefore  cast  no 
cloud  over  her  title.  But  the  fact  reinains^  as  every  one 
knows,  that  a  tax  deed  or  any  other  purported  conveyance  of 
land  does  cloud  the  title,  and  that  it  can  never  be  sold  or  ex- 
changed as  readily,  and  seldom  for  as  great  a  {H'ice,  as  when 
unencumbered^  although  it  may  be  patent  to  the  courts  that 
such  deed  or  conveyance  is  void  and  of  no  consequence,  so  far 
as  the  holding  of  the  title  is  concerned;  and,  in  my  ojHnion, 
the  owner  of  the  land  hae  the  right,  in  law  and  equity,  to  treat 
every  auch  tax  deed  or  other  ccHiveyance  aa  a  cloud  upon  his 
title,  and  to  take  such  steps  to  get  rid  of  it,  or  to  prevent  its 
issue  or  record,  as  the  law  authorizes  when  the  title  is  actually 
clouded  aa  defined  by  some  of  the  authorities. 

A  cloud  upon  a  title  is  but  an  apparent  defect  in  it.  If  the 
title,  sole  and  absolute  in  fee,  is  really  in  the  person  moving 
against  the  cloud,  the  density  of  the  cloud  can  make  no  differ- 
ence in  the  right  to  have  it  removed.  Anything  of  this  kind 
that  has  a  tendency,  even  in  a  slight  degree,  to  cast  doubt 
upon  the  owner's  title,  and  to  stand  in  the  way  of  a  full  and 
free  exercise  of  his  ownership,  is,  in  my  judgment,  a  cloud 
upon  his  title  which  the  law  should  recognise  and  remove. 

The  third  objection  is,  that  the  protest  of  plaintiff  was  not 
Bufficiently  specific.  Across  the  face  of  the  receipt  for  the 
taxes  paid  by  the  plaintiff  was  the  following:  *'Paid  under 
protest^  to  protect  property  from  being  sold,  and  on  account  of 
laxea  being  illegal" 

In  support  of  this  objection,  we  are  cited  to  Louden  v.  East 
Sagmsmf  41  Mich.  26;  Peninnda  Iran  eU.  Co.  r.  Crystal  Falls 
Toumshipf  60  Mich.  614;  Peninsula  Iron  Co.  v.  Crystal  FaUs 
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Tovmship^  60  Mich.  79.  The  last  two  cases  do  not  apply,  nm 
the  protest  was  made  under  a  special  statute.  In  Louden  t. 
East  Saginaw^  41  Mich.  26,  the  objection  to  the  tax  did  not  go 
to  the  jurisdiction  of  the  city  to  enter  upon  the  work,  but  to 
irregularities  in  the  assessment  of  the  tax,  and  it  was  held 
that  the  plaintiff  should  have  pointed  out  more  specifically  his 
reason  for  his  objections  to  the  tax,  and  why  he  asked  that 
the  assessment  against  him  should  be  refunded.  It  was  said: 
^  The  case  stands,  therefore,  on  a  very  different  footing  from 
one  relating  to  an  entirely  illegal  assessment.  The  only  ille- 
gality here  was  in  a  notice  which  may  or  may  not  have  been 
•een  by  the  parties '':  Louden  v.  East  Saginaw^  41  Mich.  22. 

In  the  present  case,  the  claim  is,  that  the  whole  proceedings 
were  void  and  without  jurisdiction.  A  case  involving  the 
legality  of  the  proceedings  to  pave  Pine  Grove  Avenue  had 
been  decided  in  this  court  before  the  council  were  asked  to 
refund  this  money,  and  that  body  then  well  knew  that  the 
whole  proceeding  had  been  declared  void  for  want  of  jurisdic- 
tion, for  the  reason  that  the  resolution  providing  for  the  grad- 
ing and  paving  of  the  street  had  not  been  approved  by  the 
mayor,  as  provided  by  the  charter  of  Port  Huron:  Twise  ▼• 
City  of  Port  Huron^  63  Mich.  528,  532. 

An  attempt  is  made  in  this  case  to  break  the  force  of  the 
mling  in  the  Twiss  case  by  attempting  to  show  that  the  reso- 
lution was  shown  to  the  mayor,  and  was  "  approved  by  him, 
00  fiEur  as  passing  judgment  upon  it  and  assenting  to  it  could 
go.''  The  mayor  testifies  that  when  he  went  into  office  it  had 
not  been  the  custom  of  the  mayor  to  sign  the  resolutions;  it 
was  thought  the  signing  of  the  journal  was  sufficient  He 
could  not  tell  whether  this  particular  resolution  was  presented 
to  him  by  the  clerk,  or  whether  he  signed  it;  but  he  testified 
that  the  resolution,  when  on  its  adoption  before  the  councU, 
was  read  in  his  hearing,  that  he  put  the  motion  for  adoption, 
and  declared  it  carried,  and  that  he  passed  his  judgment 
upon  it,  and  approved  it.  But  this  judgment  and  approval 
rests  upon  oral  testimony,  and  is  not  evidenced  by  writing,  as 
the  charter  at  that  time  provided  it  should  be.  He  did  not 
write  his  approval  upon  the  resolution  and  sign  the  same. 
The  approval  of  the  journal  did  not  comply  with  the  charter. 
It  was  his  duty  to  approve  the  journal  if  the  proceedings  of 
the  council  were  therein  correctly  transcribed,  whether  he 
qpproYed  of  this  resolution  or  not    The  case,  in  this  respeoti 
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must  be  governed  by  tbe  majority  opinion  in  the  Twiss  case. 
It  is  not  necessary  to  discuss  the  case  further. 
The  judgment  is  afl^med,  with  costs. 


Tazahoii  —  Patkbrt — Whkn  Voluntabt.  —  An  illegal  tax  paid  nnder 
protest  is  not  a  Tolnntazy  payment,  and  may  be  recovered:  Orhn  r.  U'eisAci^ 
Wrg  School  Viatrkt,  67  Pa.  St.  433;  98  Am.  Deo.  287,  and  note;  TuUie  y. 
BtereU,  51  liiM.  27;  24  Am.  Rep.  622.  An  illegal  tax  paid  nnder  doreas 
may  be  reoovered  back:  Oreenabaum  ▼.  Kmfft  4  Ean.  284;  96  Am.  Dec.  172, 
and  note.  A  volontary  payment  aooompanied  by  a  protest  will  not  suffice 
in  an  action  to  recover  taxes  paid.  It  mnst  appear  that  the  tax  was  wholly 
nnanthorixed  and  paid  nnder  oompnlsion:  Firti  Nat.  Bank  ▼•  Mayor,  68  Ga. 
119;  45  Am.  Rep.  476;  See  DetroU  t.  MarUn,  34  Mich.  170;  22  Am.  Rep. 
612.  To  reoover  taxes  paid  volnntarily,  bnt  nnder  protest^  it  mnst  be  shown 
that  the  tsx  was  illegal  aooording  to  the  protests  Femmuiar  tic  Cftk  ▼.  Crydal 

raik,  90  wol  6ia 
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IfmncEPAX.  BoHiM.  — Pubohabsbs  ov  MuKioiPAii  Bonds  hati  a  Rioht  to 
RxLT  upon  the  facts  asserted  or  appearing  on  the  face  of  the  bonds,  made 
by  any  person  or  body  anthoriisd  by  law  to  pass  upon  and  determine 
sneh  facts. 

Mvhicipal  Bohss.  -^Trb  Titli  of  a  Boxa  Fn>B  HoLi>nt  of  a  mnnicipal 
bond  cannot  be  defeated  by  the  neglect  to  enter  the  order  directing  the 
bond  to  be  issued,  when  the  bond  npon  its  face  declares  that  such  order 
has  been  made. 

MvKioiPAL  Bonds— DBTBRmNAnoH  ov  Local  Bohd^  whsn  Oonolubiti 
IN  Fatos  ov.  —  If  a  statute  provides  that  whenerer  any  school  dittriofe 
shall  have  TOted  to  borrow  any  sum,  the  district  board  of  such  distriel 
is  authorised  to  issue  the  bonds  of  such  district^  such  board  is  thereby 
Tested  with  authority  to  decide  whether  the  proceedings  to  rote  such 
bonds  are  such  as  wUl  anthorixe  the  board  to  issue  them;  and  if  thej 
issue  such  bonds,  containing  recitals  showing  them  to  hare  been  author- 
iied,  this  is  con<du8ive  in  favor  of  an  innocent  holder* 

Duman  and  Cogger^  for  the  appellant 

Jf.  Brovm^  for  the  plaintiff. 

Champlin,  0.  J.  This  action  was  brought  to  reoover  the 
amount  of  a  certain  bond  issued  by  defendant  school  distrioti 
as  follows:  — 

^No.  1.    IssuB  OF  Thbeb  Hundbsd  Dollars.    $800.00. 

'*  State  of  Michigan,  County  of  Meeoita. 

**  School  Dibtbict  No.   10,  Fractional,  of  thb  Township 

of  Colfax. 
^  School  District  No.  10,  fractional,  of  the  township  of  Col- 
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fax,  county  of  Mecosta,  state  of  Michigan,  hereby  acknowledges 
itself  indebted  in  the  sum  of  three  hundred  dollars,  lawfal 
money  of  the  United  States  of  America,  bearing  interest  at 
the  rate  of  eight  per  cent  per  annum  from  the  date  hereof, 
payable  annually,  and  said  sum  of  money  the  eaid  school 
district  hereby  promises  to  pay  to  the  holder  hereof  on  the  fifth 
day  of  April,  A.  D.  1889,  the  interest  aforesaid  to  be  paid 
annually  from  date,  according  to  interest  coupons  hereto  an- 
nexed,  and  both  principal  and  interest  payable  at  the  Northern 
National  Bank,  Big  Rapids,  according  to  a  loan  authorized  by 
a  two-thirds  vote  of  the  qualified  voters  of  said  school  district, 
at  a  special  school  meeting  held  at  the  school-house  in  said 
district  at  seven  o'clock,  p.  if .,  on  the  twenty*ninth  day  of  Sep- 
tember, A.  D.  1885,  in  accordance  with  sections  15  and  16  of 
chapter  2  of  Act  No.  164,  Sessions  Laws  of  1881. 

'*  In  testimony  whereof,  the  moderator  and  director  of  said 
school  district  have,  by  the  order  and  direction  of  the  district 
board  of  said  school  district,  officially  hereunto  subscribed 
their  names  and  the  corporate  name  of  said  school  district, 
and  executed  this  bond,  at  Rodney,  Mecosta  County,  this  fifth 
day  of  November,  A.  D.  1885. 

**  Sylvestbb  Bubdigk,  Director. 

**  Willis  Wood,  Moderator." 

Four  interest  coupons  were  attached.  There  was  no  denial 
of  the  execution  of  the  bond  under  oath  filed  with  the  plea. 

The  defense  upon  the  trial  relied  upon  the  records  of  the 
school  district  board  failing  to  show  any  legal  authority  for 
the  issue  of  the  bond.  The  records  of  the  school  district 
showed  that  there  was  what  was  claimed  to  be  a  special  meet- 
ing held  on  the  twenty-ninth  day  of  September,  at  the  time 
stated  in  the  bond,  and  that  some  action  was  taken  at  that 
meeting  with  reference  to  the  issue  of  such  bond. 

Under  the  statutes  of  this  state,  school  districts  having  less 
than  thirty  children  between  the  ages  of  five  and  twenty  years 
are  authorized^  when  lawfully  assembled,  by  a  two-thirds  vote 
of  those  present,  to  issue  the  bonds  of  the  school  district  for 
the  purpose  of  paying  for  a  school-house  site,  and  for  the  pur* 
pose  of  erecting  and  furnishing  a  school-house  building,  such 
bonded  indebtedness  not  to  exceed  three  hundred  dollars.  In 
school  districts  having  thirty  children  of  like  age,  they  may 
have  a  bonded  indebtedness  not  to  exceed  five  hundred  doU 
lars;  and  the  statute  proceeds  to  grade  the  amount  of  indebt- 
edness according  to  the  number  of  scholars,  until  it  shall  not 
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exceed  thirty  tboasand  dollars.  The  statute  also  provides: 
**  Whenever  any  school  distriot  shall  have  voted  to  borrow 
any  sum  of  money,  the  district  board  of  such  district  is  hereby 
authorized  to  issue  the  bonds  of  such  district,  in  such  form, 
and  executed  in  such  manner,  by  the  moderator  and  director 
of  such  district,  and  in  such  sums,  not  less  than  fifty  dollars, 
as  such  district  board  shall  direct,  and  with  such  rate  of  in- 
terest, not  exceeding  eight  per  centum  per  annum,  and  payable 
at  such  time  or  times  as  the  said  district  shall  have  directed  ^: 
Howell's  Stats.,  sees.  6108,  5104. 

Purcl^asers  of  municipal  bonds  are  bound  to  know  the  ex« 
tent  and  limitations  upon  the  authority  of  the  corporation  to 
issue  the  bonds.  They  are  bound,  in  other  words,  to  know  the 
law  under  which  the  authority  is  exercised.  Purchasers  of  such 
securities  have  a  right  to  rely  upon  all  facts  asserted  or  ap- 
pearing upon  the  face  of  the  bonds,  made  by  any  person  or  body 
authorized  by  law  to  pass  upon  and  determine  the  facts. 

In  purchasing  this  bond,  the  purchaser  was  bound  to  know 
that  school  districts  have  no  authority  to  issue  bonds  except 
for  the  purposes  specified  in  the  statute,  and  that  their  author* 
ity  is  limited  by  the  number  of  scholars  between  the  ages  of 
five  and  twenty  years  then  residing  in  the  district;  that  there 
must  be  a  two-thirds  vote  of  the  qualified  electors  in  favor  of 
their  issue.  The  purchaser  is  chargeable  with  knowledge  of  the 
prerequisites  of  a  legal  special  meeting,  and  of  the  provisions 
for  a  board  of  inspectors  and  their  duties,  and  of  the  require- 
ment that  the  vote  shall  be  by  ballot. 

The  recitals  in  this  bond  are  made  by  the  director  and 
moderator,  who  compose  a  majority  of  the  school  board. 
Neither  the  school  board  nor  the  moderator  and  director  are 
authorized  to  issue  the  bonds  unless  voted  by  the  district  at  a 
lawful  meeting;  and  under  section  5104,  before  the  board  can 
act,  they  have  a  function  to  perform,  in  its  nature  somewhat 
judicial,  and  that  is  as  to  their  own  authority  to  issue  the 
bonds.  The  statute  limits  that  authority  to  bonds  voted  by 
the  school  district,  and  consequently  the  question  whether  the 
proceedings  to  vote  such  bonds  are  such  as  will  authorize  the 
board  to  issue  them  must  be  passed  upon  by  the  board.  A 
purchaser  of  the  bonds,  therefore,  need  look  no  further  back 
than  the  faee  of  the  bonds  for  the  facts  which  show  a  com- 
pliance with  the  law. 

We  think  the  assertion  appearing  upon  the  fkce  of  the  bond 
Is  sufficient  evidence  to  an  innocent  purchaser  that  the  board 
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ordered  and  directed  the  bond  to  be  iesoed.  The  officers 
signing  the  bond  are  two  of  the  three  officers  who  constitate 
the  board,  and  the  director  is  the  officer  who  the  statute  requires 
shall  make  a  record  of  the  proceedings  of  all  district  meetings 
and  the  orders,  resolutions,  and  other  proceedings  of  the 
hoard.  It  matters  not,  therefore,  that  the  records  kept  by  the 
board  do  not  show  the  order  of  the  board  to  execute  the  bond. 
The  title  of  a  bona  fide  holder  of  the  bond  cannot  be  defeated 
by  a  neglect  to  enter  the  order  in  cases  where  the  face  of  the 
bond,  upon  which  he  has  a  right  to  relji  recites  the  fact  that 
such  order  was  made. 

This  case  is  not  controlled  by  SpUter  t.  ViUage  of  Blanchard^ 
82  Mich.  234.  In  that  case  there  was  a  limitation  upon  the 
authority  to  borrow  money  in  excess  of  a  certain  percentage 
upon  the  taxable  property.  In  that  case  the  law  did  not 
designate  any  body  or  board  to  pass  upon  the  facts,  and  only 
permitted  the  bonds  to  be  issued  for  *'  loans  lawfully  made." 
The  bonds  could  only  be  issued  upon  the  vote  of  the  electorSi 
and  the  bonds  did  not  recite  that  such  a  vote  was  taken.  'In 
that  case  (p.  244)  we  said  that  '*  where  there  is  a  total  want  of 
power,  under  the  law,  in  the  officers  or  board  who  issue  the 
bonds,  then  the  bonds  will  be  void  in  the  hands  of  innocent 
holders,  the  distinction  being  between  questions  of  fact  and 
questions  of  law.  If  it  is  a  question  of  fact,  and  the  board  or 
officers  are  authorized  by  law  to  determine  the  fact,  then  their 
determination  is  final  and  conclusive.  And  although  it  may 
be  contrary  to  the  fact,  yet  if  recited  in  the  bond  that  the 
necessary  and  proper  steps  required  by  law  to  be  taken  had 
been  taken,  then  the  municipality  is  estopped  from  denying 
that  they  were  taken.*' 

The  law  under  which  these  bonds  were  issued  authorized 
the  school  board  to  issue  them,  and  made  that  board  the  body 
to  determine  when  such  facts  existed;  and  hence  when  the 
I  onrls  were  issued  by  their  order,  that  fact  appearing  upon 
the  face  of  the  bond,  a  bona  fide  holder  is  entitled  to  recover, 
and  as  against  him,  the  district  is  not  allowed  to  defend  upon 
the  ground  that  the  law  was  not  complied  with  previous  to 
their  determination  to  issue  the  bonds.  The  law  having 
placed  that  responsibility  with  the  district  board,  the  school 
district,  if  defrauded,  must  seek  its  remedy  against  such 
board. 

The  judgment  is  affirmed. 
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MuHiciPAL  CoRPOBATioHS^BoRM.  — A  penon  to  whom  a  bond  b  lamed 
by  a  monieipal  corporation  la  not  charged  with  oonstmotiTC  notice  of  any- 
thing not  appearing  on  the  face  of  the  bond:  De  Voas  ▼.  Richmond,  18  Gratl 
S38;  98  Am.  Dec  646,  and  extended  note;  extended  note  to  Demiug  v.  JiouUon, 
18  Am.  Rep.  259-209.  Monieipal  booda  issued  witiioat  authority  are  not 
binding,  eron  in  tho  hands  of  boma  JUU  purohaserts  SpHur  ▼•  Bkmekardf  82 
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[88  MiCBiOAN,  668.] 
PuCADINe  — DnCURHXR,    WHBN    FC7LL    CONTRACT    18    KOT    SHOWIT    VT    THB 

GoMFLAiiiT.  —  If  the  declaration  seta  ont  a  contract  in  full,  which  refers 
to  plans^  apecifications,  and  profiles  of  work  to  be  done,  but  the  declara- 
tion omita  such  specifications,  the  defendant  may  attach  them  to  his  de- 
mnrrer,  so  that  the  whole  contract  may  be  before  the  conrtb 

MuvioiPAii  Corporations.— PKRsoif 8  Cortraoting  with  a  Muitioipal 
Corporation  abb  Bound  to  Know  thr  Lnuia  of  ita  powers,  and 
cannot  sustain  an  action  to  reoorer  damages  resalting  to  them  from  the 
fact  that  they  and  the  officers  of  tho  municipali^  misapprehended  ita 
powersy  and  entered  into  a  contract  for  the  performance  of  work  which 
it  had  no  right  to  do  without  firal  making  oompensatloii  to  property 
ownATB  injured  thereby. 

MmnoiPAL  CoRPORATioirs  —  Damaois  AaAiHsr,  ior  Comtraoixno  wrrHom 
AOTBORITT.  -^  Damages  cannot  be  recovered  by  persons  contracting 
with  a  oity  to  grade  a  street  in  snob  a  manner  that  embankments  must 
rest  mora  or  lees  upon  the  lands  of  abutting  owners,  because  sueh  con- 
traotora  wera  delayed  in  the  proaoention  of  their  work  by  aa  faijnnotion 
abtained  by  audi  ownera.  The  oontraotora  were  chargeable  with  knowl- 
edge that  the  law  would  not  permit  the  dty  to  thus  injure  private 
^tiperty,  and  no  caaae  of  action  resulted  to  them  when  sach  owners 
▼indicated  their  rights  in  the  courts. 

Taggat%  Woleott^  and  Oansor^  for  the  appellanta. 
WUUam  Wisner  Taylor^  for  the  defeudani. 

HoBSS,  J.  This  case  comes  here  on  declaration  and  de- 
murrer.   The  demurrer  was  sustained  in  the  court  below. 

The  snbstanee  of  the  declaration,  as  stated  in  plaintiffs' 
brief,  and  mainly  correct,  is  as  follows:  — 

**0n  the  fourteenth  day  of  May,  1888,  plaintiflTs  entered 
into  a  oooinel  with  the  city  of  Orand  Rapids  to  improve 
North  CSolIege  Avenue,  which  was  executed  in  a  proper  man- 
ner by  both  parties.  The  improvement  consisted  of  the  grade 
and  fill  of  such  street  from  East  Bridge  Street  north  to  the 
city  limits;  the  plaintifis  being;  required  to  furnish  all  mate- 
rial and  incidental  work,  and  according  to  plan,  specifica- 
iionBy  and  profile  on  file  with  the  board  of  public  works.    The 
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plaintiffs,  by  the  terms  of  the  oontracti  were  to  commence  on 
the  twenty-first  day  of  May,  1888,  and  complete  the  work 
on  or  before  August  15,  1889.  By  the  third  paragraph  of  the 
contract,  the  time  named  for  the  completion  of  the  work  in 
made  material, '  and  of  the  very  essence  of  this  contract;  and 
for  each  and  every  day  the  contract  shall  remain  unper- 
formed, after  the  time  named  for  the  performance  thereof, 
the  said  board  of  public  works  may,  in  its  discretion,  deduct 
the  sum  of  ten  dollars  from  the  amount  to  be  paid  by  said 
second  party  on  this  contract'  The  street  was  to  be  graded^ 
as  it  is  alleged  in  the  declaration,  sixty-six  feet  wide,  and  a 
fill  was  necessary  at  certain  points  of  twenty-six  feet  above 
the  surface  of  the  adjacent  premises. 

'*  It  is  alleged  by  the  plaintiffs  that  in  the  making  of  said 
contract,  the  defendant  undertook  and  agreed  that  the  pre- 
liminary steps  necessary  to  be  taken  on  its  part  to  secure 
the  right  to  make  such  an  improvement,  and  in  the  manner 
called  for  by  the  contract,  had  been  taken,  and  that  it  had 
the  right  to  so  contract,  and  so  improve  said  street  And  the 
plaintiffs  farther  allege  that  they  believed  that  the  city  was 
acting  with  full  authority,  and  had  such  right,  and  that  such 
contract  gave  them  full  power  to  execute  the.  same  in  every 
particular  as  they  were  required  to  do  by  its  terms.  Plaintiffs 
allege  that  they  did  go  on  and  employ  a  large  number  of  men, 
and  secured  the  necessary  material,  and  commenced  work 
thereon,  and  were  in  condition  to  complete  the  work  in  every 
respect,  in  accordance  with  the  conditions  and  terms  of  said 
contract 

^  Plaintiffs  further  allege  that  at  the  time  of  the  making  of 
said  contract,  and  for  about  a  year  thereafter,  defendant  had 
not  secured  the  right  from  any  of  the  property  owners  adja- 
cent to  North  College  Avenue,  including  one  Sophie  Vander- 
lip's  property,  at  the  point  where  the  same  was,  by  the  terms 
of  the  contract,  to  be  filled,  to  fill  the  same  as  the  contract 
required;  that  making  the  fill  as  required  by  the  contract 
necessitated  an  encroachment  upon  Sophie  Vanderlip,  and 
other  adjacent  property  owners;  that  the  slope  of  such  fill, 
as  required  by  the  contract  and  specifications,  reached  over 
upon  the  land  of  such  parties;  that  Sophie  Vanderlip  ob- 
tained an  injunction  against  the  prosecution  of  the  work  in 
front  of  her  premises  from  the  superior  court  of  Qrand  Rapids, 
and  other  property  owners,  holding  in  the  same  manner  as 
Sophie  Vanderlip,  asserted  their  rights  against  the  exacvtioo 


Oct  1891.]    Mathewson  v.  Cmr  of  Grakd  Rapids.        801 

of  said  eontraot  by  plaintiffii  in  front  of  their  premises;  that 
the  injunction  obtained  by  Sophie  Vanderlip  was  affirmed  in 
the  supreme  court,  and  by  reason  thereof,  and  of  the  claims 
of  other  parties  from  whom  said  defendant  had  obtained  no 
right  to  have  said  contract  carried  into  execution,  plaintiffs 
were  delayed  in  the  performance  and  execution  of  the  contract 
for  the  period  of  about  one  year. 

''The  declaration  alleges  that  after  such  rights  were  ob- 
tained, as  they  were,  by  the  city  from  these  several  parties, 
they  completed  the  work  in  question,  but  yever  waived  any 
of  their  rights  to  claim  damages  by  reason  of  this  breach  of 
the  contract  as  aforesaid,  and  they  so  notified  said  city  and 
its  various  officials;  and  in  the  receipt  of  the  amount  paid 
them  by  said  city,  refused  to  receive  the  sum  in  full  of  extra 
work  and  damages  occasioned  by  such  breach  of  contract, 
and  BO  notified  the  said  city.  Plaintiffs  allege  a  presentment 
of  their  claim  to  the  city,  and  that  it  was  entirely  rejected. 
The  declaration  also  alleges  that  the  board  of  public  works 
and  its  officials  desired  them  not  to  continue  work  on  said 
improvement  in  front  of  the  premises  owned  by  persons  from 
whom  the  city  had  obtained  no  right  to  have  said  contract 
carried  into  execution.  The  declaration  also  alleges  the 
knowledge  on  the  part  of  the  drfendant  that  it  had  no  right 
or  authority  to  cause  said  Oollege  Avenue  to  be  filled,  as  the 
said  contract  required  plaintiffs  to  fill  the  same.  Various 
Items  ot  damage  are  set  out  in  the  declaration.  Plaintiflb 
admit  that  the  city  has  paid  them,  in  orders  or  money,  the 
amout  of  the  contract  price." 

The  declaration  set  f<»rth  the  contrmet  in  full,  in  which  con^ 
tract  the  plan,  specifications,  and  prv^le  of  the  work  were  re- 
ferred to,  and  made  a  part  of  the  contract,  but  the  declaration 
did  not  give  the  plan,  specifications,  and  profile  in  full.  The 
defendant,  in  its  demurrer,  attached  the  specifications  in  full 
of  the  work.  This  was  proper  pleading.  They  were  a  part 
(tf  the  contract,  and  necessarily  a  part  of  the  declaration,  and 
not  being  therein  given  in  full,  it  was  proper  for  the  defendant 
thus  to  exhibit  them  to  the  court,  so  that  the  whole  contract 
might  be  before  it.    The  demurrer  insisted,  — 

'*  1.  That,  as  a  matter  of  law,  under  the  terms  of  said  con- 
tract, the  defendant  did  not  undertake  and  agree  that  the  pre- 
liminary steps  necessary  to  be  taken  by  the  defendant  had 
been  taken  on  its  part,  and  that  said  defendant  had  the  right, 
and  had  secured  the  right  from  the  property  owners  adjoining 
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and  adjacent  to  the  street,  to  improve  said  street;  and  that 
the  defendant  did  not,  by  such  contract,  obligate  itself  to  see 
that  said  plaintififs  were  not  hindered|  delayed,  or  interfered 
with  in  carrying  oat  such  contract. 

''2.  That  the  board  of  public  works  had  no  power  to  make 
any  request  that  the  plaintiffs  should  not  go  on  with  their 
work,  or  to  prevent  them  from  continuing  it,  and  that  the 
delay  was  not  caused  by  defendant,  or  any  of  its  agents,  as 
appears  from  the  declaration,  but  by  the  act  of  the  person 
enjoining  the  city  jand  plaintiffs  from  the  prosecution  of  said 
work;  that  if  any  request  was  made  by  such  board,  such  ac- 
tion was  ultra  vires^  and  void,  and  not  binding  upon  defend- 
ant,  and  no  right  of  action  could  grow  out  of  plaintiffs'  stopping 
work  at  the  request  of  such  board. 

'*  3.  That  for  these  reasons  the  declaration,  as  a  matter  of 
law,  does  not  disclose  a  right  of  action  against  the  city." 

It  is  not  claimed  that  the  contract,  by  its  express  terms, 
guarantees  that  the  city  has  the  right  to  make  this  improve- 
ment, or  has  secured  such  right  from  the  property  owners 
along  the  line,  but  it  is  contended  that,  by  entering  into  this 
contract,  there  is  an  implied  agreement  upon  the  part  of  the 
city  that  it  has  prepared,  or  will  prepare,  the  way  for  the  per- 
formance, and  it  is  to  be  presumed  that  the  very  thing  essen- 
tial for  that  purpose  constituted  an  element  of  the  agreement 
II  is  apparent  from  the  contract,  the  pleadings  in  this  case,  and 
the  facts  in  the  case  of  Vanderltp  v.  City  of  Orand  Sapid$^  78 
Mich.  622,  16  Am.  St  Rep.  697,  that  the  city  authorities,  at 
the  time  they  entered  into  this  contract,  supposed  that  they 
had  the  right  to  improve  the  street  as  contemplated  by  such 
contract  All  the  necessary  steps  to  grade  and  improve  the 
streets,  so  far  as  the  city  supposed  it  was  concerned,  had  been 
taken.  The  litigation  in  the  Vanderlip  case  did  not  grow  out 
of  any  want  of  jurisdiction  in  the  city  to  grade  and  improve 
the  street  proper,  but  in  raising  the  grade  of  the  street  at  cer^ 
tain  places,  one  of  which  was  in  front  of  Mrs.  Vanderlip's 
home.  The  city  supposed  that  it  had  the  right,  without  the 
consent  of  the  owners  of  the  abutting  property,  as  an  incident 
of  said  grade,  to  let  the  earth  of  the  fill  slide  over  and  upon 
the  abutting  lots,  if  the  width  of  the  street  proper  at  the  top 
of  the  grade  was  not  increased  thereby  beyond  the  lines  of  the 
highway;  that  such  filling  in  was  not  taking  of  private  prop- 
erty for  public  use;  and  that  the  city  was  not  required  to  take 
proceedings  to  condemn  the  land  so  occupied  by  the  sliding 
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of  the  filL  Mrs.  Vanderlip  enjoined  the  city  and  theae  plaiu- 
tiffa  from  grading  the  street  so  that  part  of  the  embankment 
at  the  bottom  would  encroach  upon  her  land,  and  we  held 
that  she  had  the  right  so  to  enjoin  them.  The  delay  in  the 
performance  of  the  work  came  from  this  injunction  and  the 
litigation  connected  with  it.  The  work  was  not  stooped  by 
the  voluntary  action  or  direction  of  the  city.  It  was  not  de- 
layed by  the  actual  fault  of  the  city  on  account  of  its  neglect 
or  failure  to  furnish  any  material,  or  to  do  any  other  thing 
within  its  power  to  do,  and  known  to  be  its  duty  to  perform. 
It  simply  failed  in  its  knowledge  of  the  law  as  to  its  power  to 
rest  the  base  of  the  embankment  upon  the  adjoining  lands, 
without  the  consent  of  the  owners,  and  without  compensation 
to  them.  In  such  a  case,  if  the  work  had  been  permanently 
stopped  by  the  injunction,  there  is  no  doubt  but  the  plaintiffs 
ooold  have  recovered  the  value  of  the  work  performed.  In 
this  case,  they  finally  completed  their  contract,  and  were  paid 
the  contract  price  in  full.  What  they  are  now  seeking  is, 
damage  for  the  delay  caused  by  the  injunction.  I  do  not 
think  the  city  is  liable  for  such  damages,  and  the  demurrer 
was  properly  sustained. 

The  fact  that  the  board  of  public  works  requested  them  to 
desist  from  the  work  pending  the  Vanderlip  litigation,  in  front 
of  the  premises  of  owners  situated  in  the  same  manner  as 
those  of  Mrs.  Vanderlip,  cuts  no  figure  in  this  case.  A  com- 
pliance with  such  request  oould  not  make  the  city  liable  for 
the  damages  resulting  from  such  compliance. 

The  cases  cited  by  plaintiffs'  counsel  do  not  reach  the  case 
before  us.  I  have  carefully  examined  these  cases,  and  find 
but  few  of  them  to  have  any  connection  with  the  point  here 
in  controversy. 

In  Doclitile  v.  Nash^  48  Vt  441,  the  railroad  company  was  en* 
joined  from  constructing  its  road  upon  certain  lands,  because 
it  had  not  acquired  the  right  to  do  so;  whereby  the  perform- 
ance of  the  contract  by  plaintiff  in  that  case  was  prevented. 
Plaintiff  was  a  subcontractor  under  defendant.  The  court 
held  that  the  injunction  was  without  the  fault  of  either  of  the 
parties,  but  said  that  the  defendant  was  impliedly  under  the 
same  obligation  to  see  that  the  plaintiff  had  the  opportunity 
to  perform  his  contract  that  the  plaintiff  was  to  perform  it. 

^It  was  the  business  of  the  defendant  to  know  before  he 
made  the  contract,  and  thereby  induce  the  plaintiff  to  incur 
the  expense  of  preparation,  that  he  had  the  right  to  have  the 
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contract  performed.  If  he  had  not  that  right,  then  he  was  in 
fault  in  making  the  contract,  and  should  be  liable  to  the 
plaintiff  for  the  damages,  and  it  is  no  answer  to  say  that  he 
supposed  he  had  the  right,  and  acted  in  good  faith." 

It  was  intimated  that  if  the  injunction  was  unlawfully  ob- 
tained, the  defendant  had  his  remedy  upon  the  injunction 
bond;  if  rightfully  obtained,  then  the  defendant  would  haTO 
his  remedy  against  the  railroad  company,  it  being  the  party 
in  fault.  This  decision  seems  to  be  based  upon  the  idea  that 
if  the  plaintiff  had  no  right  of  action  against  defendant,  ho 
was  without  remedy,  and  must  bear  the  loss,  which  would  be 
unjust;  and  that  the  party  in  fault  would  be  liable  to  the 
defendant  for  what  he  was  obliged  to  make  good  to  plaintiff^ 
and  in  the  end  the  loss  would  be  borne,  as  it  ought  to  be,  bj 
the  party  in  fault.  The  railroad  company  was  presumed  to 
know  whether  it  had  acquired  the  right  to  pass  over  the  lands, 
and  for  that  reason  would  be  liable  for  the  damages  resulting 
from  its  failure  to  obtain  such  right.  It  will  be  seen  that  no 
municipal  corporation  or  its  agents  were  involved  in  the  snit^ 
and  the  rights  and  remedies  discussed  were  those  of  private 
persons  or  corporations. 

In  Bill  V.  City  of  Denver^  29  Fed.  Rep.  844,  the  plaintiff  was 
employed  by  the  city  as  an  inspector  of  sewers.  The  city 
passed  an  ordinance  creating  a  sewer  district,  reciting  that  it 
was  in  accordance  with  the  petition  of  a  majority  of  the  prop- 
erty owners, — a  condition  required  by  the  law.  After  con- 
siderable work  had  been  done,  it  was  ascertained  that  a 
majority  of  the  property  owners  had  not  petitioned,  and  the 
city  abandoned  the  work.  The  court  held  that  the  city  was 
liable  for  the  work  done  by  the  plaintiff  on  this  sewer,  on  the 
ground  that  there  was  no  other  body  or  tribunal  to  pass  upon 
the  fact  whether  a  majority  of  the  property  owners  had  peti- 
tioned for  the  improvement;  so  that  the  action  of  the  council 
in  the  first  place,  reciting  that  a  majority  had  so  petitioned, 
was  conclusive  upon  the  city  as  against  the  plaintiff,  and  he 
hnd  a  right  to  rely  upon  the  fact  that  the  city  had  power  to 
proceed  and  make  a  levy  to  pay  for  the  work. 

In  Moore  v.  Mayor,  73  N.  Y.  238,  29  Am.  Rep.  184,  the  action 
was  brought  for  a  balance  upon  a  contract  fully  performed  by 
the  plaintiff  for  the  paving  of  certain  streets  in  the  city  of 
New  York.  The  payment  was  resisted  on  the  ground  that 
the  resolution  authorizing  the  paving  was  not  published  in 
the  Leader,  according  to  law.     It  was  held  that  the  city  mnst 
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pay;  thai  the  act  of  paving  these  Btreets  was  within  the  gen- 
eral power  of  the  municipality;  that  there  was  no  apparent 
defect  in  the  proceedings  upon  the  journals  of  the  common 
council;  and  that  the  irregularity  claimed  —  and  it  was  only 
an  irregularity — was  the  omission  of  an  act  in  pai$  outside 
of  the  eouncil  chamber,  and  of  which  no  record  would  appear 
in  the  journals  of  the  council.  It  was  held,  under  these  cir- 
cumstances, that  an  individual  dealing  with  the  agents  of 
the  city  government  should  be  permitted  to  regard  the  acts 
of  the  government  as  valid,  in  the  absence  of  any  apparent 
defect,  either  in  the  power  or  the  manner  of  its  exercise. 

These  are  the  only  cases  cited  that  have  any  close  bearing 
Qpofn  the  question  at  issue  here,  and,  as  it  will  be  seen,  they 
fail  to  touch  it  The  specifications  in  the  contract  before  us 
provided  that  the  street  should  be  graded  sixty-six  feet  wide, 
the  whole  width  of  the  street,  and  tiiat  when  the  embankments 
were  made  they  were  to  be  ^  made  with  side  slopes  of  one  and 
one  half  feet  horizontal  to  one  foot  vertical.^  It  was  as  plain 
to  the  plaintiffs  as  to  the  city  officers  that  when  the  embank^ 
ments  were  made,  if  the  street  was  graded  its  full  width,  the 
ombankments  must  rest  more  or  less  upon  the  lands  of  abut- 
ting owners.  To  so  use  these  lands  without  compenBation, 
and  without  the  consent  of  the  owners,  was  not  within  the 
general  powers  of  the  municipality,  and  the  plaintiffs,  in  such 
oase,  were  bound  to  know  the  limit  of  such  power:  Moore  v. 
Mayor^  73  N.  Y.  245;  29  Am.  Rep.  134;  Newman  v.  Sylvester^ 
42  Ind.  106.  And  when  the  city  acted  in  good  faith  in  letting 
this  contract,  under  the  misappreheoeion  that  it  had  a  right  so 
to  use  the  abutting  property,  as  a  natural  and  necessary  inci- 
dent to  the  improvement  of  the  street,  without  eompensatio» 
to  the  owners,  and  without  their  consent,  and  when  the  plain- 
tiffis  also  supposed  they  had  such  right,  they  having  the  like 
knowledge  of  the  law,  which  all  are  supposed  alike  to  know, 
as  the  common  council,  the  city  cannot  be  held  liable  to  plain- 
tiffs for  damages  claimed  for  interruption  of  the  work  by  the 
injunction  of  Mrs.  Yanderlip.  It  was  for  plaintiffs,  as  well  as 
the  common  council,  to  make  inquiry  as  to  the  right  of  the 
city  to  place  or  rest  a  portion  of  the  foundation  of  its  embank- 
ment upon  the  abutting  premises.  It  was  their  duty  to  know 
whether  the  city  had  the  right,  and  common  prudence  re- 
quired them  to  ascertain  the  authority  of  the  city  before  they 
undertook  the  work:  See  Newnan  v.  Sylvester^  42  Ind.  Ill- 
lis,  and  cases  there  cited. 

AM.  St.  Bbp.,  \ol,  XXVI-aO  . 
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In  DavisB  t.  CUy  of  East  SaginaWy  66  Mich.  87, 40,  in  a  grad- 
ing contract  exactly  like  this  in  respect  of  its  grades  to  the 
full  width  of  sixty-six  feet,  we  held  that  the  contractor  could 
not  recover  for  the  work  actually  done  in  filling  outside  of  the 
street  line,  for  the  reason  that  neither  the  city  nor  the  cod« 
tractor  had  the  right  to  put  any  dirt  upon  the  abutting  lands. 
In  this  case  the  plaintififs  received  pay  for  all  the  work  they 
did  at  the  contract  price,  and  cannot  recover  for  damages  oc- 
casioned by  the  stoppage  of  the  work  by  injunction  because 
of  the  unlawful  act  of  the  city,  in  which  they  joined* 

There  is  no  claim  in  the  declaration  (hat  the  oity  know* 
ingly  misled  the  plaintiffs. 

The  demurrer  was  properly  sustainedy  and  the  judgment  of 
the  lower  court  is  affirmed. 


MvxioiFAL  OoaroaAXioiis  ~  OoHiKAon  —  Kofm  or  Laar^xam  oa 
Powia  TO  Maxb.-*  Those  who  oontrmofc  with  mmiiaipttl  oorporattoni  are 
bound  to  know  the  extent  of  the  powers  of  their  offioerss  8uir9  ▼.  FettU,  74 
ObkL  832}  6  Am.  St.  Rep.  442;  Kewberr^  ▼.  Fcob,  87  Minn.  141;  S  Am.  Sk 
Rep.  830;  ^Wsqr  ▼.  Bridgeport^  56  Conn.  412.  A  eontnot  made  1^  the  com- 
mon eoonoU  of  »  eity  in  disregard  of  ite  charter  cannoi  be  the  snbjeot  of  any 
elaim  affatnst  it:  Zotkmm  ▼.  Am  FrorndKO,  90  OsL  96;  81  Am.  Dee.  96^  and 
note.  Persoos  dealing  with  muaioipsl  oorporatioos  are  biwnd  to  make  their 
eontraeti  according  to  law,  and  they  wOl  mtk  ba  protioted  wnlem  thsjy  doc 
Jfadb^T.  {Mmmlm  T^  71  MM.  W. 


SpBIBS  V.   WlBNBB. 
[» lOonaAii,  414.] 

IgiPIII        llSIIIIIOSI    AOOOVHTINO  BVrWKBV.«->B«ORT  BAS  Ji 

over  a  soit  broaght  by  one  ezecator  against  another  who  baa  recetTod 
an  the  commissicni  allowed  by  the  statute  for  an  acooonting,  and  to  de> 
termine  to  what  portion  each  is  entitled. 

ElJUUTOBSy  OOMPBHSATIOM  OF. — EXBOfTTORS  AWI  VOV  HsoniAmiLT  Bvil- 

TiTLBD  TO  SHAaa  pso  Rata  ot  thb  tteATUToar  Fbmi  aad  if  ooa  haa 
sabstantially  oianaged  the  whole  boainess.  and  had  ttm  whole  respens^ 
bilty,  a  oonrt  of  eqalty  may  refuse  to  require  him  to  share  ttm  statntaiy 
isesi  or  any  part  thereof;  with  his  eo-exeentor. 

Jfoofs  ond  lfoor»i  fcr  the  complainant 

H.  0.  WUmer^  in  pro,  per* 

Champlin,  G.  J.  Mr.  Wisner,  Mr.  Elelnhans,  and  Mrs. 
Bpeirs  were  co-exeoators  of  Mr.  Mabley's  will,  filing  a  joint 
bond  in  the  penal  sum  of  one  thousand  dollars. 
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Mr.  Wisner  filed  two  accountB,  showing  that  he  had  r^ 
•eived  from  the  estate  and  retained  all  the  commissions  al- 
lowed by  the  statute,  and  asking  for  a  farther  allowance  fcr 
extraordinary  services  rendered.  All  these  accounts  wero 
contested  by  the  estate,  Mrs.  Speirs  objecting  to  the  amount 
claimed  for  extraordinary  services,  and  claiming  that  Mr. 
Wisner  was  entitled  to  only  one  third  of  the  commissions. 
Each  of  these  suits  was  carried  to  this  court:  Witner  v.  Ma!^ 
ley's  EataU,  70  Mich.  285;  74  Mich.  148.  This  court  fixed 
his  allowances  for  extraordinary  services,  but  held  that,  as 
between  Mr.  Wisner  and  his  co-executors,  any  executor  could 
collect  all  the  commissions,  and  their  distribution  could  only 
be  determined  by  a  suit  between  themselves.  After  this  d^ 
cision,  Mr.  Kleinhans  assigned  his  claim  to  the  commissions 
to  Mrs.  Speirs,  and  she  files  a  bill  of  complaint  for  an  account- 
ing,  claiming  two  thirds  of  the  commissioiiSi  being  the  sharss 
of  Uie  two  executors. 

We  think  equity  had  jurisdiction  over  the  subject-matter, 
and  is  competent  to  afford  relied 

The  only  question  we  have  is,  in  view  of  the  whole  history 
of  the  case.  Is  the  complainant  entitled  to  the  decree  prayed 
forT  It  appears  very  clearly  that  Mr.  Wisner  was  the  execu- 
tor who  managed  the  business,  and  who  had  the  responsibil* 
ity  of  administering  the  estate.  It  is  true  that  he  consulted 
with  his  co-trustees  from  time  to  time,  as  was  proper  for  him 
to  do^  and  to  keep  them  advised  of  the  situatioii.  We  cannot 
lose  sight  of  the  fact,  however,  that  these  fees  were  allowed  to 
defendant,  Wisner,  by  the  probate  court,  against  the  strenu- 
ous objections  of  complainant,  as  being  justly  due  to  him  as  a 
part  of  his  compensation,  although  the  &ct  of  such  allowance 
is  not  binding  upon  the  conscience  of  this  court.  One  of  the 
co-executors,  Mr.  Kleinhans,  did  not  reside  in  this  state,  and 
the  complainant  was  absent  from  the  dty  much  of  the  time 
during  which  the  estate  was  in  process  of  settlement  It 
strikes  us  as  manifestly  unjust  that  complainant  should,  by 
obtaining  an  assifpiment  from  a  non-resident  executor,  de- 
mand two  thirds  of  the  statutory  fees  allowed  for  administra- 
tion. There  is  no  rule  of  law  or  equity  which  declares  that 
eo-executors,  without  regard  to  the  time  spent,  responsibility 
assumed,  or  service  rendered,  are  entitled  to  an  equal  pro- 
rata  share  of  the  statutory  fees.  Neither  Mrs.  Speirs  nor  Mr. 
Kleinhans  have  made  or  filed  a  report  of  their  doings  as  ex- 
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eeatoTS  in  the  probate  eourt,  aad  never  joined  their  eo-execu* 
tor  in  so  doing. 

Considering  all  the  faots^  and  weighing  all  the  equities,  we 
do  not  think  that  the  complainant  is  eqnitably  entitled  to  two 
thirds  of  the  statutory  fees  awarded  and  allowed  by  the  pro- 
bate court  to  the  defendant,  and  her  bill  of  complaint  should 
be  dismissed,  with  costs.       

EXKCUTOIS  AND  AdMTNBTRATORS— AOOOXrilTXRO  BITWUDT—  JVRIBIKICnOH 

or  Equitt.  —  A  eoart  of  equity  in  the  settlement  of  Mi  estate  will  decids 
what  are  the  proper  oommissions  as  ezecntors:  Newlff  ▼•  iSiimwr*  1  0eT.  9l 
H.  Eq.  488. 

ExicuTOBs  AVD  Admhtistiutobs.  —  As  to  how  a  oonrt  of  eqnity  will 
ntake  a  division  of  the  oompensstUm  iMtwesn  exeonton  when  the  labors  pei^ 
formed  have  been  diffevsnl^  see  Grasweli  on  SKOontom  and  Administimta^ 
«ea64e. 
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[88  MiCHlOAV,  68SJ 
KSGLIOKNCB  WILL  MOT  TB  AnT  Ca8S  BB  P&XSUMBD  FROM  THB  MbRB  FaOT 

•  m  A  FlBB»  when  the  testimonj  as  to  the  eamse  of  the  fire  is  specolntiTt 
«r  oonjeetoral,  and  there  is  nothing  tending  to  show  negligsnoe  in  not 
proTiding  proper  nosns  lor  tho  prevention  of  fires  or  in  the  maoageaent 
of  apparatus. 
Nbouobncb  is  THB  Wart  OF  Ordinabt  Cabb.  — Negligenos  in  the  condnol 
'  of  a  tag  is  the  failure  to  use  the  oare  ordinariljr  used  b/  oareful  men, 
•ad  cannot  bo  nnpntad  from  the  ftulnre  to  do  what  is  pnwIicaUy  inipoo- 


NBOLioBvaB  XH  Caubuio  Fibb  bt  Ohb  UaiHO  SsBAM  aABBOT  BB  Bbtab* 
USHBD  when  he  uses  carefully  those  appliances  which  science  and  ingenn* 
it/  have  invented  to  redooe  tiie  probabilities  of  fire. 

Plsadiivo.  —  Am  ALUMATfOM  THAT  TUB  DBfBirnAMT  Wuxfvllt  Lbft  a 
8PABK-ABRBSTBa  Open,  and  allowed  sparks  to  escape  snd  set  firs  to 
the  plaintiff's  propert/,  inylies  that  the  not  charged  was  dooo  mali^ 
eiously. 

KatiLIGBMCB  OAKNOT  BB  PRXDIOATBD  OF  THB  LAWFUL  AVD  CUVTOMAKT  USB 

of  owner's  premises. 
NaoLKiBaiOB—  Liabilrt  of  Owsrass  or  STBAM^mAir  fob  FnuL  — It  is 
only  when  want  of  ordinary  care  is  shown  in  the  selection,  oars,  and 
operation  of  appUances,  or  in  the  management  of  fires  on  snoh  crafty 
or  where  the  absence  of  proper  appliances  or  neglect  in  their  manage- 
menti  or  in  the  management  of  fires,  ean  be  inforrod  from  peoaliaf 
eironmstanoes,  that  those  osming  and  operatlBg  snoh  eralt  ean  bo  held 
liaUa. 

£.  N.  Keating,  SmUh^  IVtms,  JSToyf,  and  Brwin^  and  B.  F.  DU^ 
for  the  appellant. 

Bunker  and  Carpenter^  for  the  respondents. 
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McOkath^  J.  A  fire  oecarred  on  plaiBikfffl'  lomlMr  dlaekti 
which  consamed  certain  tramwaye  aoEid  docksy  and  a  large 
quantity  of  lumber.  This  suit  is  brought  to  recover  the  value 
of  the  property  deetroyed,  upoa  the  theory  that  the  fire  was 
occasioned  by  a  spark  from  one  of  defisndaat's  t«g8«  by  reason 
of  defendant's  negligeooe.  Under  the  teetuoftonyi  the  court 
should  have  directed  a  verdict  £or  defeadaak 

The  declaration  oontaiaed  eight  county  alli^ng  negligenoe 
as  follows:  — 

L  That  defidndant  "  failed  t»  supply  the  tug  with  m  spark- 
arrester  on  its  smoke-stack,  or  with  any  other  appliance  or 
device  sufficient  to  prevent  the  escape  of  spayks,  burning 
cinders,  and  brands  from  its  smoka-stacki  and  without  using 
any  adequate  meana  to  prevent  the  eseape  of  sparks  and  burn- 
ing cinders  and  brands  as  aforesaid^" 

2.  That  the  tug  waa  ^^  provided  with  a  spark-arrester  in  its 
smoke-stack,  so  constructed  that  it  could  be  opened  or  dosed, 
as  might  be  desired,  increasing  the  draught  when  i^n,  but 
at  the  same  time  allowing  the  sparks  and  burning  cinders  and 
brands  to  escape  from  the  smoke-stack;  and  en,  to  wit,  the 
nineteenth  day  of  July,  1888,  while  said  defiuidant  waa  using 
said  tug  in  the  operatioa  of  its  business^  at  and  near  the  plain- 
tiffs' docks  and  tramways,  it  willfuUy,  carelessly,  and  negli- 
gently left  said  spaEk-arxeater  epen  a  long  time,  to  wi^  tut 
thirty  minutes. 

3.  That  the  spaik-anester  was  not  suflkieni  to  prevent  the 
escape  of  sparks,  and  by  reason  of  the  definitive  condition  of 
■aid  spark-arrester. 

4.  That  defendant  used  slabe  made  of  pine,  hemlock,  and 
other  woodsi  which,  while  burning,  formed  and  threw  off 
sparks,  without  taking  any  precautions  to  prevent  the  escape 
of  sparks. 

6.  That  ^'  while  the  said  tug  was  lying  at  and  near  the  said 
docks  and  tramways  of  the  plaintiffs,  the  said  defendant  will- 
fully, carelessly,  and  negligently  opened  the  furnace  door  of 
said  tug,  and  left  the  same  open  for  a  long  time,  to  wit,  for 
the  space  of  five  minutes,  at  a  time  when  the  wind  was  blow- 
ing violently  in  a  direction  from  said  tug  towards  said  docks, 
tramways,  bottoms,  and  lumber  of  the  plaintiffiB,  and  thereby 
wrongfully,  carelessly,  and  negligently  largely  increased  the 
draught  through  the  furnace  and  smoke-stack  of  the  said  tug, 
and  caused  a  large  number  of  sparks  and  burning  einders  and 
brands  to  be  thrown  from  said  smoke-stack,  and  .the  same 
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were  blown  and  carried  by  the  wind  upon  and  against  docks, 
tram  ways,  bottoms,  and  lumber,  and  set  fire  to  and  ignited  the 
same." 

6.  That  while  said  tug  was  lying  at  plaintiffs'  docks,  the 
defendant  **  willfully,  carelessly,  negligently,  and  wrongfully 
turned  its  exhaust  steam  into  and  through  its  smoke-stack, 
thereby  largely  increasing  the  draught  through  said  smoke- 
stack, and  causing  the  same  to  emit  and  pour  forth  a  large 
number  of  sparks  and  burning  cinders  and  brands  at  a  time 
when  the  wind  was  blowing  violently  in  a  direction  from  said 
tug  towards  said  docks,  tramways,  bottoms,  and  lumber;  and 
by  reason  thereof,  said  sparks  and  burning  cinders  and  brands 
were  blown  upon  and  against  said  docks." 

7.  That  *'  said  tug  was  so  constructed  that  when  in  motion, 
and  when  the  fire  was  burning  in  its  furnace,  a  large  number 
of  sparks  and  burning  cinders  and  brands  were  from  time  to 
time  emitted  from  its  smoke*stack,  and  were  at  times  carried 
by  the  wind,  maintaining  their  yitality  so  as  to  be  able  to 
ignite  such  combustible  material  as  they  should  come  in  con* 
tact  with;  yet  the  defendant,  well  knowing  the  character  and 
condition  of  said  tug,  and  its  liability  to  emit  sparks  and 
burning  cinders  and  brands,  on,  to  wit,  the  nineteenth  day  of 
July,  1888,  when  the  wind  was  blowing  Tiolently,  did  willfully, 
carelessly,  negligently,  and  wrongfully  mn  said  tug  up  to  and 
near  the  docks,  tramways,  bottoms,  and  lumber  of  said  plain* 
tiffs,  and  kept  it  there  in  such  a  position  that  the  wind  was 
blowing  from  said  tug  in  a  direction  towards  said  docks,  tram* 
ways,  bottoms,  and  lumber,  and  while  said  tug  was  so  placed 
kept  the  fire  in  its  furnace  burning." 

8.  That  it  "  was  the  duty  of  the  said  defendant  to  use  such 
appliances  on  its  said  tugs,  and  employ  such  means  in  operat- 
ing them,  as  would  not  endanger  the  safety  of  the  mills,  docks, 
and  lumber  on  said  Muskegon  lake  and  river,  and  would  not. 
subject  them  to  any  needless  risk  and  danger  from  fire;  and 
it  also  became  and  was  the  duty  of  the  said  defendant  to  take 
extraordinary  precautions  in  times  of  high  wind  in  the  man* 
agement  of  its  said  tugs,  so  as  not  to  endanger  said  mills, 
docks,  tramways,  and  lumber,  or  to  subject  them  to  any  risk 
of  taking  fire  from  said  tugs;  yet  the  said  defendant,  not  re- 
garding its  said  duty,  but  contriving  and  intending  to  injure 
the  said  plaintiffs,  would  not  and  did  not  use  proper  appli* 
ances  on  its  tugs,  and  would  not  and  did  not  employ  such 
means  as  would  not  endanger  the  safety  of  the  mills,  dooks^ 
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and  lumber  on  said  Maskegon  lake  and  river,  and  would  not 
subject  them  to  risk  and  danger  from  fire,  but,  on  the  con- 
trary, •  •  •  •  failed  and  neglected  to  supply  its  said  tugs  with 
proper  spark-arresters  or  other  proper  or  suitable  device  for 
preventing  the  escape  of  sparks  and  burning  cinders  and 
brands  from  said  tugs,  and  has  failed,  neglected,  and  refused 
to  employ  proper  means  in  operating  said  tugs  in  this,  to  wit, 
that  it  has  continuously,  persistently,  carelessly,  negligently, 
and  wrongfully  used  and  employed  on  said  tugs,  as  fuel  for 
general  steam  use  therein,  pine,  hemlock,  and  other  slabs, 
which  are  utterly  unfit  for  said  purpose,  as  they  make  and 
cause  large  quantities  of  light  sparks  and  burning  cinders  and 
brands  to  be  thrown  oflT,  capable  of  being  carried  long  dis- 
tances by  the  wind  before  they  are  extinguished,  and  serioubly 
endangering  the  safety  of  the  docks,  lumber,  and  mills  on  said 
lake  and  river;  and  on,  to  wit,  the  nineteenth  day  of  July, 
1888,  the  said  defendant,  still  disregarding  its  said  duty,  but 
contriving  and  intending  to  injure  the  plaintifls,  while  a  very 
high  wind  was  blowing,  carelessly,  negligently,  and  wrong- 
fully moved  one  of  its  said  tugs,  which  it  had  failed  to  supply 
with  a  spark-arrester  or  other  suitable  device  for  preventing 
the  escape  of  sparks  and  burning  cinders  and  brands,  in 
which  it  was  then  burning,  as  fuel,  pine,  hemlock,  and  other 
Flabs,  up  to  and  against  certain  other  docks,  tramways,  bot- 
toms, and  lumber." 

The  testimony  as  to  the  fire  cause  was  circumstantial. 
Plain tifif's  mill  was  located  about  850  feet  southerly  from 
their  dock  line.  There  were  three  other  mills  in  the  same  lo- 
cality, —  the  McGraft  mill,  situated  1,000  feet  northeast  from 
the  point  where  the  fire  took;  the  Blodgett  mill,  located  about 
875  feet  west-southwest;  and  the  Shippey  mill,  which  was 
about  1,200  feet  distant  in  a  southerly  direction.  Bach  of 
these  mills  had  large  refuse  burners  attached,  and  several  fires 
liad  been  caused  by  fires  from  these  burners.  The  wind  was 
blowing  fresh  from  the  northwest,  and  the  tug  passed  the 
docks  about  fifto'^n  minutes  before  the  fire  was  noticed.  No 
sparks  were  seen  coming  from  the  tug,  although  she  was  seen 
to  pass  by  several  witnesses.  There  was  no  testimony  tend* 
ing  to  show  that  the  tug  had  before  that  time  set  any  fires;  on 
the  contrary,  it  was  shown  that  she  had  not 

While  negligence  in  providing  proper  means  for  the  pr^ 
vention  of  fires  and  in  the  management  of  the  apparatus  and 
fires  might  be  inferred  from  the  siie  and  quantity  of  sparks  or 
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einden  emitted,  when  those  things  are  shown^  negligence 
not  in  any  case  be  presumed  from  the  mere  fact  of  a  fire, 
when  the  testimony  as  to  the  cause  of  the  fire  is  purely  dr* 
cuuistantial. 

The  defendant  had  business  with  the  plaintiffs,  and  the  tug 
was  in  the  vicinity  of  plaintiffs'  docks  in  the  oourse  of  that 
business.  The  testimony  clearly  showed  that  the  smoke-stack 
of  said  tug  was  supplied  with  a  spark-arrester.  There  was  no 
testimony  tending  to  show  that  the  spark-arrester  was  defect- 
ive, or  that  it  was  not  regarded  as  sufficient,  or  that  it  was  not 
of  the  kind  ordinarily  used  for  that  purpose,  or  that  it  was 
not  as  efficient  as  any  other  apparatus,  or  that  it  was  not  oper- 
ated, or  that  the  furnace  door  bad  been  opened  or  left  open 
for  any  time,  or  that  the  construction  of  the  fire  apparatus  or 
smokeHBtack  of  said  tug  was  defeetiTe,  or  that  defendant  was 
not  taking  the  ordinary  precautions  to  prevent  the  escape  of 
sparks,  or  that  any  other  or  more  efficient  apparatus  or  means 
to  prevent  the  escape  of  sparks  were  in  use  by  others*  The 
proofs  showed  that  defendant  used  slabs  for  fuel,  but  there 
was  no  testimony  tending  to  show  that  the  use  of  slabs  for  fuel 
was  unusual  in  that  locality* 

It  is  alleged  that  defendant  did  not  use  adequate  means  to 
prevent  the  escape  of  sparks;  but,  as  already  said,  it  was 
shown  that  a  spark-arrester  was  provided  and  in  use.  Negli- 
gence is  the  want  of  ordinary  care.  Negligence  in  the  conduct 
of  a  tug  is  the  failure  to  use  the  care  ordinarily  used  by  care- 
ful men.  It  is  well  known  that  the  escape  of  sparks  cannot 
be  abeolutely  prevented  by  the  use  of  any  appliance  yet  in- 
vented. Defendant  cannot  be  held  responsible  upon  the 
ground  of  negligence  for  not  doing  what  it  is  practically  im- 
possible to  do:  Michigan  CerUral  R.  R.  Co.  v.  Burrouf$f  83 
Mich.  6;  BatUrmm  v.  Chicago  etc.  Ry  Co,^  49  Mich.  184.  Sci- 
ence has  as  yet  been  able  to  reduce  the  danger  in  the  use  of 
steam  as  a  motive  power  to  the  minimum  only;  and  when  a 
party  using  steam  has  availed  himself  of  the  means  used  gen- 
erally for  the  protection  of  property,  he  cannot  be  held  liable 
because  the  means  are  not  always  effective  or  adequate.  He 
is  only  liable  when  he  neglects  to  use,  or  carelessly  and  negli- 
gently aseS|  those  appliances  which  science  and  ingenuity  have 
invented  to  reduce  the  probabilities  of  fire. 

The  testimony  was  speculative  and  conjectural.  The  only 
testimony  having  the  slightest  bearing  upon  the  allegation 
that  the  furnace  door  was  open  or  left  open  was  that  of  the 
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«DgiDMr  who  flobaeqiiently  oparated  the  tog,  whoi  epeak* 
ing  with  reference  to  togs  generally,  said  that  if  the  damper 
ftnd  farnaoe  door  were  cloeed,  and  the  exhanst  on  the  outside^ 
no  sparka  wonld  be  thrown  out,  becaoae  there  would  be  no 
draught.  But  the  declaration  does  not  charge  as  negligence 
an  open  damper,  nor  does  it  appear  that  the  tug  could  be  oper* 
ated  without  any  draught  The  same  witness  was  asked, 
'*  What  was  the  character  of  that  tug  for  throwing  off  sparks?'' 
and  replied:  **  Well,  she  was  like  all  other  small  boats  with 
amall  boilers.  If  the  engine — if  you  are  crowding  her,  she 
has  got  to  throw  sparks.''  There  was  no  testimony  that  she 
was  being  crowded  at  plaintiffs'  docks.    He  was  then  asked: — 

*^  Q.  Bid  she  throw  off  sparks  while  yon  were  on  her7  A. 
She  would  throw  off  sparks,  of  course,  according  to  the  way 
you  fired  her,  —  according  to  the  distance.  If  you  put  in 
a  fire  to  Blodgett  and  Byrne's,  and  run  as  far  as  Hackley's, 
or  run  as  fiur  aa  Hamilton's,  and  not  put  in  any  fire,  and  yon 
jar  against  a  dock,  no  matter  whether  the  eshaust  is  in  or 
out,  she  will  throw  fire^  providing  they  don't  put  in  any  firesh 
fire. 

"  Q.  Are  sparks  apt  to  be  thrown  when  she  stops  and  starts? 
A*  Well,  not  when  she  stops.  When  she  is  backing  up,  if 
you  run  up  to  a  dock  at  a  nice  little  gait, — that  is  the  way 
they  e3q[>ress  themseWes  (tug-men), — a  nice  little  gait,  —  il 
you  run  pretty  fast  up  to  a  dock,  and  you  stop  and  back  up^ 
whether  the  exhaust  is  in  or  out,  it  don't  make  any  difference^ 
ahe  will  throw  sparks  just  the  same. 

^  Q.  What  is  the  effect  when  the  exhaust  is  in  the  stack? 
A.  The  effect  is,  she  throws  it  farther,  harder,  and  more  fire. 

^Q.  What  kind  of  sparks  will  she  throw  when  the  exhaust 
is  in?  A.  When  the  exhaust  is  in?  According  to  the  fire.  If 
you  have  got  a  green  fire,  she  won't  throw  as  many  sparks  as 
if  you  run  your  fire  off  five  minutes.  She  will  throw  more 
sparks  when  you  run  your  fire  five  minutes  than  a  green  fire» 
A  green  fire  is  a  fire  of  fresh  slabs  or  any  kind  of  wood." 

On  cross-examination,  the  witness  was  asked:  — 

^  Q.  YoQ  said  something  about  this  particular  boat  throw- 
ing sparks  in  case  she  run  up  and  hit  a  dock?  A.  Nothing 
about  a  particular  boat.    I  said  any  boat 

^Q.  They  are  aU  aUke  in  that  respect?  A.  Well,  they  are 
all  alike,  U  those  burning  wood." 

Thare  w&s  no  testimony  tending  to  ahow  that  the  tug 
tooelied  or  Jaaed  the  dock;  none  that  any  fuel  had  or  had 
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not  been  put  in;  none  that  ehe  was  run  up  to  the  dock  at  a 
nice  little  gait,  or  pretty  fast;  and  none  that  the  exhaust  was 
in  the  stack.  The  testimony  was,  that  she  ran  up  slowly  to 
within  eight  or  ten  feet  of  the  dock,  and  one  of  the  men  on 
board  handed  an  oar  to  an  employee  who  was  engaged  in  boom- 
ing logs  at  that  point.  There  was  the  testimony  of  one  wit- 
ness that  she  backed  a  little,  to  get  out,  after  the  oar  was 
delivered;  but  none  that  it  was  carelessly  or  unnecessarily 
done,  or  with  the  spark-arrester  open.  One  witness,  who  had 
been  a  fireman  on  the  tug,  was  asked  if  he  ever  knew  the  tug 
to  throw  sparks,  and  he  answered,  "  Yes."  He  was  then  asked 
if  she  was  ''  in  the  habit  of  throwing  sparks,"  and  answered, 
'*Yes";  but  no  time,  place,  or  conditions  were  asked  for  or 
given.  It  was  not  shown  whether  the  arrester  was  in  use  at 
the  time,  or  at  what  rate  of  speed  she  was  going,  or  where  she 
was  at  the  time  or  times. 

The  use  of  the  word  "  willfully,'*  in  the  second,  fifth,  sixth, 
and  seventh  counts,  involves  design  and  purpose*  The  allega- 
tion that  defendant  willfully  left  the  spark-arrester  open,  and 
thereby  allowed  sparks  to  escape  and  be  carried  by  the  wind 
upon  plaintiffs'  docks,  and  set  fire  to  them,  implies  that  the 
act  was  done  with  a  set  purpose  to  accomplish  the  results 
which  followed  the  act  It  involves  more  than  negligenoe;  it 
implies  malice.  The  word  has  no  office  in  the  count  unless 
given  its  ordinary  acceptation.  There  could  be  no  recovery 
under  the  evidence  upon  these  counts. 

It  was  held  in  Alpmi  v.  OhurehiU,  68  Mich.  607,  that  *"  negli- 
gence implies  fault,  and  cannot  be  predicated  of  a  lawful  and 
customary  use  of  one's  own  premises." 

Neither  can  it  be  predicated  of  a  lawful  and  customary  use 
of  a  water-way.  As  was  said  in  Michigan  Central  £.  R.  Co.  t. 
Coleman^  28  Mich.  440:  *'  The  degree  of  care  required  in  any 
business  must  be  proportionate  to  its  nature  and  risks;  but 
the  law  does  not  require  business  to  be  conducted  upon  any 
unusual  basis,  though  the  business  be  one  of  great  risks,  and 
requiring  great  caution.  All  rules  applied  must  be  reasonable, 
and  not  oppressive,  and  must  be  applied  with  reference  to  the 
ordinary  conduct  of  affairs." 

It  is  a  matter  of  common  knowledge  that  draught  is  essen- 
tial to  the  operation  of  a  steam-craft;  that  so  far,  it  has  been 
found  practically  impossible  to  arrest  all  sparks,  and  at  the 
same  time  preserve  the  necessary  draught;  that  sparks  will 
escape,  and  fires  will  occasionally  occur;  and  it  is  <Kily  when 
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the  want  of  ordinary  care  is  shown  in  the  selection,  care,  and 
operation  of  appliances  or  in  the  management  of  fires  on  such 
craft)  or  where  the  absence  of  proper  appliances  or  neglect  in 
their  management,  or  in  the  management  of  the  fires,  can  be 
inferred  from  peculiar  circumstances,  that  those  owning  and 
operating  snch  craft  can  be  made  liable. 

The  defendant  is  entitled  to  a  verdict  upon  this  record,  and 
the  judgment  is  therefore  reversed,  and  a  new  trial  ordered, 
with  costs  of  both  courts  to  defendants 


NaQueaiiGi — What  la  — Hegligenoe  in  a  legal  miim  it  Um  UUun  %o 
•beerre  for  the  protection  of  another  peraon  that  degree  of  eare  which  the 
ciroumatanoea  demand,  whereby  anch  person  la  injured:  BarreU  r.  Southern 
PaeySe  Oo.,  91  OUL  296;  25  Am.  St  Bep.  186.  Negligenoe  ia  the  breach  or 
aan-performanoe  of  aome  duty  which  the  par^  charged  with  negligently 
omitted  to  perform,  thereby  eanaing  damage:  Boddff  ▼.  Miuowri  P<u^  ffy 
Cos  104  Mo.  234;  24  Am.  8t  &ep.  333,  and  note.  Negligenoe  ia  the  abaenoe 
of  anch  care  aa  the  cirenmatanoea  require:  EttU  ▼.  Lakt  Short  etc  B^p  (%.« 
138  Pa.  8i  606;  H<^finan  r.  DiMuom,  31  W.  Va.  142. 

NSOUOBNOI  —  Ho  PRISUlfFTZOV  OF,   WHSH  PmEMIBB    UsSD  Of    LaWVUI. 

Mamnkb.  —  A.  peraon  who  oondncta  a  lawfoi  bnaineaa  on  hia  premiaea  k 
nnder  no  obligation  to  aave  othera  barmleia  from  accidenta  happening  thereons 
CogmSA  T.  Standard  OU  On,  122  K.  Y.  118}  19  AnL  St  Rep.  475,  and  note; 
Hart  r.  OrenneU,  122  K.  Y.  371;  Bmeg  r.  CfMenbedk,  121  Pa.  81  238;  6  Am. 
8t  Bep.  790^  and  extended  note  diaoaaaing  the  anbjeot  aa  to  whan  negligence 
wiU  bo  preanmed. 

Nsouamoa  — Wssram  PanuiCBD  noM  Fjat  ov  Fna.— Negligenoe 
ia  not  preanmed  from  tba  fact  that  gooda  wen  deatroyed  by  fire  while  in  a 
warehonaa:  LaneaMerMUkw,  MtrektudB*  €k.  Cb.,  89  Tana.  1;  84  Am.  St  Bep^ 
586.  Fh>m  the  mare  fact  that  a  fire  waa  oanaed  by  aparka  from  an  engine, 
there  ia  no  preaamption  of  negligence.  II  mnat  bo  ahown  that  the  oompany  did 
not  naa  proper  applianoaa  to  preToal  the  fires  Lotdmriik  €tc.  JL  iL  OtK  w. 
Meae^  86  Ala.  497;  7  Am.  St  Bep.  66b  «ad  note.  OoiUra,  aae  Bas$  r.  Ohkoff 
c^  &  JS.  Ca»  28  BL  9;  81  Am.  Deo.  254,  and  note. 

Nbguobmcb — LiABiLiTr  ov  OwHaas  ov  STiAM-aNaurai  loa  Fran.  — 
In  order  to  recoTer  for  loaa  by  fire  oanaed  by  aparks  from  an  engine,  where  16 
ia  abown  that  anch  engine  waa  proiided  with  tiie  beat  applianoea  for  apark- 
arreating,  the  proof  mnat  be  atrong  and  convincing,  to  eatabliah  negligence: 
Mfm' ▼.  ndubm-g tic  R.  A.  Oo..^!  La.  Ann.  639;  17  Am.  St  Bep.  408,  aud 
uote.  The  enuaion  of  aparka  from  an  engine  ia  not  of  itself  illegal,  and  in  the 
absence  of  proof  of  negligenoe,  is  damnum  ah^qut  injuria:  Frank/ordete,  Tum^ 
pjfe  6b.  T.  PkUadelphia  e<a  J2L  A  Cb.,  54  Pa.  St  345;  93  Am.  Dec.  706,  and 
note.  See  extended  notea  to  Flifim  ▼.  San  Frandteo  dc  i?.  jR.  Co.,  6  Aul  Bep. 
597,  and  Burromght  v.  NommUomc  B.  B.  Co.,  38  Am.  Dea  71.  The  owner  of  a 
nw-mili  ia  liable  for  aetting  fire  to  a  honae  from  aparka  eacaping  from  the 
tmoke-ataok  of  hIa  mill,  eren  though  it  had  aa  arrester,  if  the  latter  did  net 
pngnif  nlkof  ibn  sgnAnt  John  Montd  L,  Oo,  r.  IftfaioM^  16  GoL  131 
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SCHUFFBBT   tL    GeOTR 

[8ft  Micaioui*  ftOO.] 

DxBD,  Dbutv&t  ok.  —  Evidenoe  showing  that  m  oonreyanoe  «f  laiid  was 
sigo^d,  acknowledged,  witnessed,  and  handed  to  the  grantee,  who  was  a 
sen  of  the  grantor,  to  whom  the  deed  was  immediately  retaraed;  that 
the  father  said  he  caloalated  to  deed  the  property  to  the  sen,  so  that 
there  weald  be  no  troable  after  his  desth,  hat  that  he  woald  not  like  to  sea 
it  go  on  record  in  his  Ufetime;  and  the  son  replied  he  need  not  be  afraid 
of  its  going  on  record,  and  that  he  (the  father)  conld  keep  it  himself,  — 
does  not  show  a  delirery  of  the  deed;  and  if  the  grantor  snbseqnently 
destroyed  it^  and  oooYcyed  the  same  proper^  to  another  person  in  con- 
sideration of  senrioes  performed  and  to  be  performed,  the  latter  aoqoirod 
the  title. 

E.  S.  Clarkian  and  John  B.  Whelanf  for  the  oomplainaDL 
Jamea  H.  Pounds  for  the  defendant 

Graivt,  J.  The  bill  in  this  case  is  filed  to  set  aside  a  deed 
of  the  land  in  controyersj,  executed  by  complainant's  father 
to  defendant,  and  to  confirm  the  title  in  said  land  to  himselfl 

His  claim  is,  that  his  father  execated  a  deed  to  him  May  1, 
1888;  that  he  gaye  it  back  to  his  father  at  the  same  time,  tell* 
ing  him  to  keep  it,  as  he  did  not  desire  to  take  actual  posses- 
sion of  the  property  until  after  his  father's  death;  that  his 
father,  on  August  21,  1889,  execated  a  deed  of  this  same  land 
to  the  defendant;  that  defendant  knew  of  the  former  deed  to 
complainant,  and  therefore  cannot  be  considered  a  bona  fide 
purchaser. 

Defendant  answers  this  daim  by  admitting  that  such  a  deed 
was  drawn  up  to  complainant^  intended  only  as  a  testamentary 
disposition,  subject  to  revocation,  and  not  to  take  eflect  until 
after  the  father's  death;  that  it  was  revoked  and  destroyed  by 
his  father,  —  was  never  delivered;  that  she  purchased  without 
notice,  and  for  a  valuable  consideration. 

The  case  was  tried  in  open  court,  and  a  decree  rendered 
dismissing  the  bilL 

All  the  testimony  of  the  complainant  as  to  the  execution  of 
the  deed  and  as  to  what  took  place  between  him  and  his  father 
is  excluded  by  the  statute,  because  the  facts  testified  to  were 
equally  in  the  knowledge  of  the  deceased.  The  only  competent 
evidence  of  the  execution  of  the  deed  is  that  of  those  who  were 
present,  aside  from  complainant.  These  were  two  who  signed 
it  as  witnesses,  and  one  of  whom  drew  it.  They  testified  that 
tbe  deed  was  signed,  acknowledged|  witnessed|  handed  to  com- 
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plainaTity  and  by  him  immediately  handed  back  to  Ui  father. 
One  of  these  did  not  know  what  was  said  at  the  time.  The 
other  testified  that  the  fiather  said  that  he  **  calculated  to  deed 
that  property  to  Charles;  that  his  son  Ous  had  bad  his  share,  so 
that  there  would  be  no  trouble  after  he  was  dead;  that  the 
father  said  he  would  not  like  to  see  the  deed  go  on  record  until 
after  he  was  dead;  and  that  Charles  said  that  he  need  not  be 
afraid  the  deed  should  go  on  record,  and  that  he  could  keep  it 
himself.'' 

This  is  all  the  evidence  showing  a  delivery  of  the  deed. 

The  land  consisted  of  three  lots.  There  were  two  houses 
upon  them,  in  one  of  which  the  father  lived,  the  other  of  which 
he  rented,  and  collected  the  rents. 

The  object  of  a  delivery  is  to  indicate  an  intent  on  the  part 
of  the  grantor  to  give  effect  to  the  instrument  It  was  clearly 
not  the  intention  of  the  grantor  in  this  case  to  convey  to  his 
son  either  possession  or  title  until  his  death:  Thatcher  v.  St 
Andrew's  Church,  37  Mich.  264;  Burnett  v.  Burnett^  40  Mich. 
364.  The  fact  that  the  grantor  retained  this  deed,  as  well  as 
the  possession  of  the  property,  that  he  subsequently  destroyed 
the  deed  and  executed  two  others,  —  one  to  the  defendant  for 
aae  lot,  and  the  other  to  the  complainant  for  the  other  two, — 
and  that  he  would  not  consent  to  the  recording  of  the  deed,  is 
convincing  proof  that  the  deed  was  not  delivered,  and  conveyed 
no  title  to  complainant. 

The  defendant  was  a  foster*grandchild  of  Mr.  Schuffert,  the 
father.  At  his  request,  after  the  death  of  his  wife,  defendant 
left  an  employment  where  she  was  earning  fair  wages,  and 
came  to  his  house  to  take  care  of  him.  This  she  did  faith- 
fully for  three  years  and  a  half,  and  until  his  death.  After 
two  years  of  such  service,  Mr.  Schuffert,  in  consideration  of 
such  services  already  rendered,  and  to  be  rendered  in  the 
future,  executed  to  her  the  deed  in  controversy.  The  oon- 
sideration  was  ample,  and  the  deed  valid. 

The  decree  is  affirmed,  with  costs. 


Dbedb — Dblivkbt.  —  It  ii  mumHtl  to  the  delirwj  of  a  deed  ttiat  the 
grantor  surrender  all  power  and  control  over  it  for  the  benefit  of  the  grantee 
at  the  time  of  the  delivery:  Porter  t.  Woodknue,  G9  Conn.  668;  21  Am.  St. 
Repw  131,  and  note.  Where  there  ia  no  retention  of  a  deed  hj  the  grantee^  no 
poaeeinon  or  control  orer  it,  it  ia  not  deliyered,  and  the  title  of  the  grantor  is 
■ot  thereby  divested:  Wd>er  t.  Ohritten,  121  lU.  91;  2  Am.  81  Bep.  68,  and 
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note.  A  dead  bo*  to  be  daliyered  or  recorded  during  the  life  of  llie  grmatar 
b  vroid:  SUme  T.  Frendk,  87  Kan.  146;  1  Am.  81  Rep.  S37»  and  note.  Whora 
a  father  ezeeated  a  deed  to  two  ohildren,  but  retained  it  in  hia  poweeeion 
ODtU  hia  death,  it  waa  held  tnanffioieni  to  paai  title:  Fair  r.  8nM,  14  Or.  82; 
58  Am.  Rep.  281»  and  extended  note;  Bfon  t.  ^mmobt,  101  HL  429;  40  Ana. 
Rep.  212,  and  note.  To  oonatttnte  a  Talid  delivery  of  a  deed,  the  grantor 
mnat  part  with  all  ocmtrol  of  its  Bcvm  t.  Bhtie^  186  IlL  187.  A  deed  not  to 
be  delireraduitU  the  death  ef  the  grantor  is  Toids  Wekkifftrr.OocK^Mim. 
611. 
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kV  liAir  Dl  FOBOB  WHBN  COSTEAOV  18  MaPB  18  IBB  L4W  AnU* 

eASLB  noBBia  — The  homertod  stetato  ia  foroe  U  the  time  when  aa 
iadebledneee  was  inonrred  renudne  the  law  of  the  ecmtraet* 

HiOKBBTBAD  BlOHT,  OHOB  VbSTBD,  CAHKOT  BB  DimVISHBD  BT  LbOIBLATUBBL 

^  Where  a  homeetead  right  hat  beeooie  Tested  under  a  law  exemptiQg 
tiw  homestead  from  sale  apon  attaohment  or  execatioa  eo  long  as  it  is 
owned  and  ooeopied  by  the  debtor  as  a  homeetead,  saeh  right  oannot  be 
^tninished  bj  a  sobseqaently  enaoted  law  withoot  the  debtor's  oonsentb 
And  while  a  judgment  may  he  a  lien  upon  it  whioh  may  beoome  opera- 
lire  vpon  sale  or  abandonment^  yet  the  homestead  eharaoter  eannot  be  mo- 
lasted  for  the  purpose  of  enforoing  its  payments  By  the  existenoe  of  tlie 
Woisetead  rights  the  power  of  the  Judgment  ereditor  to  appropriate 
Hie  proper^  to  tlie  payment  of  his  Judgment  is  held  in  ab^yanoe  dnring 
Hie  oontinuanoe  of  the  rights 

Wbat  OoBirriTUTBfc  —A  homestead  is  a  paroel  of  land  on  iHiieh 
tiw  family  reside^  and  whioh  is  to  them  a  homoi  and  is  oonstituted  by  the 
twn  nets  of  seleotion  and  residsnos  in  oomplianoe  with  the  terms  of  the 
ningik 
Li>  Rioirr  vov  DnavisMBD  bt  Bxtbbbiow  ob  Orrr  Lmm  whbb. 
—  Where  tlie  owner  of  a  traet  of  land  near  a  eity  has  aoquirsd  a  home- 
•tsad  right  therein  under  the  lawinforoeat  the  time  hoaoquired  it,  such 
fight  oannot  be  dimiaished  by  the  subsequent  enaetment^  without  his 
•onasnt  or  proeurement^  of  a  law  by  whioh  the  land  ia  induded  witliin 
Ike  eorpocata  limits  of  the  eity* 

Thb  (pinion  stateg  the  case. 

thr§gory^  Day,  and  Day,  for  the  plaintiff  In  emxr. 

8m9ag$f  Marris^  and  Davi»t  contra. 

Bbxsb,  0.  J.    This  was  a  proceeding  in  aid  of  exeentloii. 
Plaintiff  in  error  filed  her  petition  in  the  district  coorti  In 
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which  she  alleged,  in  substance,  that  she  was  the  owner  of 
certain  judgments  which  had  been  rendered  bj  the  district 
court  of  Douglas  County  against  defendants  in  error,  to  wit, 
one  in  favor  of  the  Omaha  National  Bank,  for  $1,225.52,  ren- 
dered at  the  October  term,  1874;  one  in  favor  of  John  McCor- 
mick  &  Co.,  for  $429.94;  and  one  for  $207.35,  in  favor  of  Joseph 
Sheeley  and  others,  rendered  at  the  March  term,  1872;  that 
said  judgments  had  been  revived  and  were  n  fuU  force  as 
liens  against  the  lands  of  defendant;  that  upon  the  eighteenth 
day  of  July,  1887,  execution  was  issued  and  levied  upon  the 
west  half  of  the  southeast  quarter  of  section  3,  township  15, 
range  13  east,  in  the  said  oocinty,aDd  which  land  was  claimed 
as  a  homestead  by  defendant,  but  it  was  alleged  that  said 
premises  consisted  of  more  than  seventy  acres  of  land  after 
deducting  the  portion  thereof  which  had  from  time  to  time 
been  appropriated  by  the  sevoral  railroada  orossing  over  it  as 
right  of  way;  that  it  was  all  imder  improvements,  with  dwell- 
ings and  other  hoases  and  buildings  loeated  theio^n;  that  it 
was  within  the  corporate  limits  of  the  city  of  Omaha,  and  of 
more  than  two  hundred  thousand  dollars  value,  and  exceeded 
in  quantity  by  at  least  fifty  acres  what  defendant  had  a  right 
to  hold  as  a  homestead,  by  virtue  of  any  law  at  any  time  en- 
acted under  which  said  homestead  could  have  been  acquired. 

The  prayer  of  the  petition  was  for  an  order  setting  off  to 
defendant  his  homestead  of  not  to  exceed  twenty  acres  in 
quantity,  that  the  same  be  admeasured  as  the  law  directs,  and 
the  remainder  declared  subject  to  sale  for  the  satisfaetioii  of 
the  judgments. 

Defendant  in  error  answered,  admitting  the  rendition  of  the 
judgments,  but  alleging  that  the  lauds  described  ia  the  peti- 
tion had  been  owned  by  him  for  thirty  y^ars,  and  that  it  had 
been  occupied  by  him  as  a  dwelling  and  homestead  for  him- 
self  and  family  during  that  time,  —  he  being  the  head  of  a 
family;  thai  it  did  notiezoeed  seventy  acres,  and  until  about 
the  first  day  of  May,  1887,  was  mot  included  to  any  ineorpo- 
rated  city,  town,  or  village,  when  it  was  included  within  the 
corporate  limits  of  the  city  of  Omaha  without  his  consent; 
that  at  the  time  the  indebtedness  was  incurred  and  the  judg- 
ment rendered,  —  which  was  subsequent  to  the  passage  of  the 
act  approved  June  22, 1867,  relating  to  homesteads, — the  land 
was  exempt  from  execution  by  reason  of  its  homestead  char- 
acter. It  was  also  alleged  that  the  question  presented  had 
been  adjudicated  in  the  district  and  supreme  courts  of  the 
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«iate  in  the  case  of  McHngh  y.  Aniby,  17  Neb.  6SQ,    The  latter 
allegatioQ  waa  denied  by  the  reply. 

A  trial  was  had  to  the  court,  which  resalted  in  the  following 
findings:  — 

'^This  cause  haying  been  heard  and  submitted  upon  the 
issue  joined  and  the  proofs  and  arguments  of  counsel,  the 
court  finds  the  facts  of  the  case  to  be  as  follows: — 

^'l.  Bach  of  the  judgments  mentioned  in  plaintiff's  peti- 
tion wera  dulj  rendered  as  herein  alleged  against  the  defend- 
ant;  that  said  judgments  haye  been  reviyed,  and  are  now  in 
full  force  against  the  defendant 

'^  2.  That  said  judgments  haye  been  duly  assigned  of  record 
to  the  plaintiff. 

^8L  That  executions  were  duly  issued  and  leyied  upon  the 
west  half  of  the  southeast  quarter  of  section  8,  township  IS, 
range  18  east,  of  the  6th  P.  M.,  substantially  as  alleged  in 
plainiifirs  petition;  that  said  tract  of  land  embraced  at  least 
seyenty  acres. 

**4,  That  said  land  has  been  owned  by  the  defendant  about 
thirty  years,  and  during  all  of  said  time  the  defendant  has 
liyed,  and  now  liyes,  thereon  with  his  family  as  a  dwelling- 
place  and  homestead;  that  during  all  of  said  time  defendant 
has  be«i,  and  now  is,  the  head  of  a  family,  and  a  resident  and 
citizen  of  the  territory  and  state  of  Nebraska. 

**  6.  That  until  about  the  first  day  of  May,  1887,  said  land 
was  not  included  within  the  limits  of  any  incorporated  town, 
city,  or  yillage;  that  about  the  first  day  of  May,  1887,  the  in- 
corporated limits  of  the  city  of  Omaha  were  by  its  city  council 
extended,  under  the  act  relating  to  metropolitan  cities,  ap^ 
proyed  March  80,  1887,  and  such  extended  limits  embraced 
the  land  of  defendant,  and  was  so  included  within  the  limits 
of  said  city  at  the  time  of  the  leyy  of  the  execution  in  the  pe- 
tition mentioned;  that  said  extension  was  made  without  the 
consent  of  the  defendant;  that  said  land  is  of  the  yalue  of  the 
sum  of  two  hundred  thousand  dollars. 

^  6.  That  the  indebtedness  for  which  said  judgments  were 
rendered  was  contracted  subsequent  to  the  passage  of  the  act 
approyed  June  22, 1867,  relating  to  homesteads. 

•*The  court  finds,  as  conclusioBS  of  law:  — 

''I.  That  at  the  time  said  indebtedness  was  contracted,  and 
at  the  time  said  judgments  were  rendered,  the  said  land  was 
exempt  from  sale  on  execution  on  said  judgments,  by  reascMi 
of  the  defendant's  homestead  rights  in  said  land. 
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**  2.  That  at  thd  time  eaid  indebtedaeM  was  oontraoted  and 
said  jadgments  were  rendered  there  was  no  law  by  which  said 
land  could  be  brought  within  the  limits  of  any  incorporated 
town,  city,  or  yiUage,  without  the  consent  of  the  defendant. 

'^  3.  That  the  homestead  rights  of  the  defendanty  so  far  as 
concerns  the  judgments  in  question,  are  to  be  governed  by  the 
law  in  force  at  the  time  the  indebtedness  was  contracted. 

^'  4.  That  the  passage  of  the  act  approved  March  80,  1887, 
and  the  extension  of  the  city  limits  thereunder,  did  not  affect 
the  homestead  exemption  of  the  defendant  so  far  as  concerns 
these  judgments,  nor  subject  said  land  to  sale  under  said 
judgment  executions,  so  long  as  the  defendant  continues  in 
the  occupancy  of  said  land  as  a  homestead. 

*'  Wherefore  the  court  doth  order  that  the  petition  of  the 
plaintiff  be  dismissed." 

A  motion  for  a  new  trial  was  filed,  alleging,  in  substance, 
that  the  court  erred  in  its  conclusions  of  law.  The  motion 
was  overruled.  The  case  is  brought  to  this  court  by  proceed- 
ings in  error. 

The  debts  were  contracted,  and  the  homestead  interest  of 
defendant  was  acquired,  under  the  homestead  law  of  1867, 
which  was  as  follows:  *'  A  homestead  consisting  of  any  quan- 
tity of  land  not  exceeding  160  acres,  and  the  dwelling-house 
thereon  and  its  appurtenances,  to  be  selected  by  the  owner 
thereof^  and  not  included  in  any  incorporated  city  or  village, 
or,  instead  thereof,  at  the  option  of  the  owner,  a  quantity 
of  contiguous  land  not  exceeding  two  lots,  being  within  an 
incorporated  town,  city,  or  village,  and  according  to  the  re- 
corded plat  of  such  incorporated  town,  city,  or  village,  or  in 
lieu  of  the  above,  a  lot  or  parcel  of  contiguous  land  not  ex- 
ceeding twenty  acres,  being  within  the  limits  of  an  incorpo- 
rated town,  city,  or  village,  the  said  parcel  or  lot  of  land 
not  being  laid  off  into  streets,  blocks,  and  lots,  owned  and 
occupied  by  any  resident  of  the  state,  being  the  head  of  a 
family,  shall  not  be  subject  to  attachment,  levy,  or  sale  upon 
execution  or  other  process,  issuing  out  of  any  court  in  the 
state,  so  long  as  the  same  shall  be  owne^  and  occupied  by  the 
debtor  as  such  homestead.  This  section  shall  be  deemed  and 
construed  to  exempt  such  homestead,  in  the  manner  afore- 
said, as  well  after  as  before  the  death  of  the  debtor,  and  in  the 
event  of  the  death  of  the  debtor,  the  estate  in  such  homestead 
shall  descend  to  and  be  vested  in  his  heirs  at  law  or  legatees,, 
free  and  divested  from  all  claims  of  any  creditors  thereto^'' 
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It  is  contended  by  the  plaintiff  that  the  bringing  of  the  laod 
in  question  within  the  corporate  limits  of  the  city  of  Omaha 
operated  to  diminish  the  area  of  the  homestead  to  the  limits 
prescribed  by  the  law,  —  twenty  acres. 

As  appears  by  the  section  above  quoted  (the  law  in  force  at 
the  time  the  indebtedness  was  incurred),  the  whole  of  the 
tract  of  land  inyolved  was  exempt  from  forced  sale  on  execn- 
tion  or  other  process.  This  remained  the  law  of  the  contract 
{Dorrington  v.  Myen^  11  Neb.  889),  and  by  the  occupation  of 
the  property,  '*  he  became  vested,  so  to  speak,  of  a  homestead 
estate  therein,  which  was  alienable  only  by  sale  or  abandon* 
ment":  Dorrington  v.  Myers^  11  Neb.  391. 

The  homestead  right,  while  perhaps  not  a  new  estate  lying 
in  grant,  or  transferable  by  conveyance  under  the  law  as  it 
existed  at  the  time  of  its  inception,  in  this  case  partook  of  an 
iDterest  or  right  in  the  home,  indeterminate  in  its  duration, 
which  might  continue  during  the  lives  of  defendant  and  his 
wife,  and  perhaps  the  minority  of  their  children.  While  the 
right  itself  could  not  be  bought  or  sold,  yet  it  was  so  far  vested 
in  defendant  as  to  be  beyond  the  reach  of  the  legislature  by  a 
repeal  of  the  law  creating  it:  Smyth  on  Homesteads,  sees.  69, 
70.  In  its  inception,  a  homestead  is  a  parcel  of  land  on  which 
the  family  resides,  and  which  is  to  them  a  home.  It  is  consti- 
tuted by  the  two  acts  of  selection  and  residence,  in  compliance 
with  the  terms  of  the  law  conferring  it.  When  these  things 
exist  banafide^  the  essential  elements  of  the  homestead  right 
exist,  of  which  the  persons  entitled  to  it  oannot  be  divested 
by  acts  or  influences  beyond  their  volition. 

At  the  time  this  homestead  right  was  acquired,  by  a  com- 
pliance with  the  provisions  of  the  law,  the  whole  of  the  tract 
now  in  dispute  was  exempt  from  sale  so  long  as  its  occupancy 
continued.  While  the  judgments  were  liens,  for  the  payment 
of  which  (if  not  allowed  to  become  dormant)  the  property  was 
pledged,  yet  the  homestead  character  could  not  be  molested 
for  the  purpose  of  enforcing  their  payment.  By  the  existence 
of  the  homestead  right,  the  power  of  the  judgment  creditors  to 
appropriate  the  property  to  the  payment  of  their  judgmonls 
was  held  in  abeyance  during  the  continuance  of  the  right. 
The  right  could  not  be  diminished  by  law  without  the  consent 
of  defendants:  MeHugh  v.  Smiley,  17  Neb.  620;  MeHugh  t. 
SmOey,  17  Neb.  626;  D$  WiU  y.  Wheder  and  WOmm  8.  M.  Os^ 
17  Neb.  688.  For  twenty  years  periiaps,  and  during  tki 
whola  time  of  the  existence  of  the  indebtedness,  the  righl 
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ooold  not  be  qoestioaed.  The  land  was  included  within  the 
corporate  limits  of  the  city  by  law,  and  without  the  consent  or 
procurement  of  defendant.  His  rights  could  not  be  dimin- 
ished thereby:  Basaett  v.  Meuner^  30  Tex.  604;  Nolan  v.  Reed^ 
38  Tex.  425;  Barber  v.  Rorabech,  36  Mich.  3^;  Ham  ▼.  Santa 
Rosa  Bank,  62  Cal.  125;  45  Am.  Rep.  654. 

It  is  not  believed  that  the  fact,  that,  in  some  of  the  states 
referred  to,  constitutional  provisions  direct  the  legislature  to 
provide  suitable  homestead  laws,  can  enter  into  this  discussion 
so  as  to  be  of  any  practical  utility.  The  right  must  depend 
upon  statutory  enactments  creating  it,  and  to  these  enactments 
the  courts  must  look.  The  constitutional  provisions  are  di- 
Fectory  for  the  guidance  of  the  legislature. 

While  it  is  true  that  in  view  of  the  great  value  of  the  prop- 
erty now  in  dispute,  the  application  of  sound  moral  and  busi* 
ness  principles,  by  defendant,  would  require  the  payment  of 
the  debts  against  it,  yet  if  he  prefers  to  hold  the  property  and 
allow  the  judgments  to  remain  and  accumulate  interest  and 
finally  sweep  the  whole  from  his  heirs  or  legatees,  we  know  of 
no  legal  objection  to  his  pursuing  that  course. 

The  judgment  of  the  district  court  is  affirmed. 


HanvnAD — What  Oohstituthl  *-  A  homeafc—d  is  tbe  panuiMnt  pUoe 
qI  leaideDoe  of  a  party  olaiming  the  benefit  of  the  hooieetead  aot^  and  m» 
diidei  the  land  about  and  contiguous  to  the  dwelling:  TumUn»on  ▼.  Aotfuuf^ 
9  Ark.  400;  76  Am.  Deo.  432,  and  note;  Gregg  t.  Botiwkk,  33  GU.  S20;  91 
Mm.  Dee.  637,  and  note;  Phelp9  t.  Barney,  9  Wia  70;  78  Am.  Dhs.  8M»  and 
extended  notat 

HoMisnuD  -^  RiOBXS  Vibzbd  umna,  gahu  or  bs^Taku  Awaz.  — A  home- 
stead, once  duly  dedicated,  cannot  be  diminished  or  defeated,  ezoept  in  tha 
manner  prescribed  by  the  statute  creating  it:  Lubbock  ▼.  McMann,  82  C^l. 
226;  16  Am.  St.  Rep.  109.  A  homestead  rights  onoe  established,  cannot  be 
alienated  exoept  by  deed  of  eome  kind:  Siffge  ▼.  Sier&itgt  60  Mioh.  643;  i 
Am.  St.  Hep.  554,  end  note.  A  change  in  the  homestead  laws  does  not  re- 
peal the  proviiion  for  a  homestead  to  the  widow  as  against  the  husband's 
heirs  or  creditors:  BcUehelder  ▼.  FoUler,  62  Hf.  H.  445.  An  assign menl  of 
homestead  ss  against  a  debt  contracted  prior  to  the  oonstifntioB  of  1868  is-nnll 
aod  iNiid:  Ho^ford  t.  W^m,  26  S.  C.  130. 

fiOMMTBAD — Bxsatrauo  Town  Lntm  as  Awwmmi*  —  Bictendhig  ttm 
oorporate  limits  of  a  town  oyer  a  homestead  wiU  not  afiisot  its  oharaetar  aa  ik 
homesteads  Taylor  r.Boulwartt  17  Tex.  74;  67  Am.  Deo.  612;  and  note^ 
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Pullman  Palaob  Cab  Company  v.   Lowb. 

[28  HlBEASKA,  Sn.] 

BuBFiNo-oAR  Oomfant's  Liabilitt  lOB  PianvoxB*k  Afparbl  Stolsv 
VROM  m  Oar.  —  A  sleeping-oar  oompiny,  m  far  at  it  rendert  w&twvm 
a*  an  imnkeapcr,  is  anbjoei  to  like  liahilitiea  and  ^^M^gl^t^o^^■^  aad  it 
liabU  for  a  neoewarjr  artiele  of  wearing  apparel  belonging  to  a  pteeen 
ger  in  ite  oar,  which  was  placed  in  tb«  tare  of  its  employees,  and  was 
stolen  from  the  car,  without  any  n^Ugenoe  on  the  part  of  the  paasen* 
ger. 

"Ovist''  amd  "Lodoxe**  Dsiimr — Any  mm  away  from  1ioib%  reesar* 
ing  aooommodations  at  an  inn  as  a  traveler,  is  a  gnes^  and  entitled  to 
hold  the  innkeeper  responsible  as  snoh.  Generally,  a  lodger  is  one 
who,  for  the  time  being,  has  his  home  at  his  lodging-plaoa. 

Thb  opinion  stateB  the  case. 

Howard  B,  Smithy  for  the  plaintiff  in  error* 

Maxwell,  J.  This  action  was  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error,  to  recover  the  yalue  of 
an  overcoat,  which,  it  is  alleged,  was  lost  or  stolen  from  a 
Pullman  car,  in  which  the  defendant  in  error  was  a  passen- 
ger, on  the  Wabash  railway,  from  St  Louis  to  Council  Bluffs. 
The  court  was  requested  to  make  special  findings  in  the  case, 
which  it  did,  as  follows:  — 

**  I  find,  as  the  facts  proven  on  the  trial  of  this  case,  that 
on  the  eighteenth  day  of  April,  1887,  the  plaintiff  took  pas- 
sage at  St.  Louis  lor  Oouncil  Bfaiffs,  on  the  Wabash  and 
St.  Lonis  railroad,  and  purchased  a  sleeping-car  ticket  from 
the  defendant's  agency  ai  St.  Louis,  entitling  him  to  a  lower 
berth  in  a  sleeping-car  attached  to  the  train  which  left  St 
Loois  the  evening  of  that  day;  Ihat  the  train  left  St  Louas 
at  8:25,  P.  M.;  that  a  short  time  before  the  train  left,  plaintiff 
entered  the  sleeping-car,  and,  upon  doing  so,  delivered  his 
eoat  to  the  porter  of  the  car,  who  took  it  and  placed  it  in  the 
vacant  upper  berth  of  the  seetion  of  which  plaintiff  had  se- 
cured the  lower  berth;  that  shortly  after  the  train  started, 
the  sleeping-car  conductor  passed  through  the  car  and  took 
op  the  ticket  which  had  been  purchased  by  the  plaintiff,  and 
gave  him  in  exchange  therefor  another  ticket,  known  as  a 
^berth  ticket,'  which  was  in  turn  taken  up  by  the  porter  soon 
afterwards,  when  he  prepared  the  sleeping-berth  for  occupa- 
tion by  the  plaintiff;  that  the  next  morning  when  the  plain- 
tiff  arose,  he  took  out  from  the  upper  berth  a  portion  of 
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clothing,  and  then  saw  his  overcoat  there  where  it  had  been 
placed  the  evening  before  by  the  porter,  and  where  be,  the 
plaintifif,  left  it;  that  plaintiflf  was  last  to  leave  his  berth, 
and,  with  the  exception  of  a  gentleman  and  lady,  the  last  of 
ilie  passengers  to  leave  the  car  for  breakfast  that  morning; 
that  plaintiff  went  out  to  breakfast  at  the  regular  breakfast 
stilt  ion,  which  occupied  hiin  about  fifteen  minutes,  and  that 
alter  breakfast  he  stood  on  the  rear  platform  of  the  sleeper 
about  ten  minutes,  smoking  a  cigar,  and  then  went  to  his 
berth  in  the  car,  the  same  having  been  made  up,  and  then 
discovered  that  his  overcoat  was  missing;  that  he  immedi- 
ately called  the  attention  of  the  conductor  of  the  sleeping-car 
to  the  fact,  who,  after  first  disclaiming  any  responsibility  for 
tlie  care  of  the  coat,  after  a  time  caused  a  search  to  be  made 
through  the  car,  in  company  with  the  porter,  for  it,  but  with- 
out finding  it,  and  the  coat  has  been  entirely  lost  to  the  plain- 
tiff, and  was  of  the  value  at  the  time  of  the  loss  of  fifty 
dollars.  I  also  find  that  the  conductor  left  the  oar  at  the 
breakfast  station,  and  went  to  his  breakfast  at  the  same  time 
as  the  passengers,  including  the  plaintiff,  were  at  their  break- 
fast, and  that  during  the  interval  of  about  twenty-five  min- 
ates'  absence  of  the  plaintiff  from  his  berth  in  sleeping-oar, 
between  the  time  when  he  left  the  car  for  breakfast  and  the 
time  when  he  returned  into  it,  his  berth  was  made  up^  and 
his  overcoat  abstracted. 

^  OOirCLUSIOH  OV  LAW. 

**  I  find,  as  a  condosion  of  law,  that  defendant  was  gailty 
of  negligence  in  not  properly  guarding  and  taking  care  of 
property  of  plaintiff  during  his  necessary  absence  from  de- 
fendant's car,  and  that  plaintiff  was  not  guihy  of  negligence 
in  the  matter. 

*'I  therefore  find  that  defendant  is  liable  to  the  plaintiff 
for  the  value  of  the  overcoat,  to  wit,  $50,  with  interest  thereon 
from  April  20,  1887,  to  the  first  day  of  this  term,  $3.76." 

The  rules  of  the  company  were  also  introduced  in  evidence 
in  its  behalf,  but  as  the  defendant  in  error  had  no  notice  of 
them,  they  do  not  enter  into  the  case.  The  question  presented, 
therefore,  is  the  liability  of  a  sleeping-car  company  for  the 
loss  of  necessary  wearing  apparel  of  one  who  had  paid  the 
^necessary  sleeping-car  charges,  and  was  lawfully  riding  in 
one  of  its  cars,  which  apparel  had  been  placed  in  the  care  of 
the  (Mnployees  of  the  company.    We  find  no  case  exactly  io 
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point;  and  as  the  qaestion  is  a  new  one,  not  only  in  this  state, 
but  to  a  great  extent  in  the  other  states  of  the  nation,  we  are 
practically  withoat  precedents  to  aid  ns,  and  must  adopt  suoh 
rule  as  may  seem  just  and  equitable.  It  may  be  well  to  con- 
sider what  the  company  undertakes  to  perform,  and  also  what 
it  does  not  undertake.  The  latter  proposition  will  be  consid* 
ered  first.  It  does  not  undertake  to  furnish  the  railway  for 
its  cars  to  run  upon,  nor  the  motive  power  to  propel  them,  and 
hence  is  not  entitled  to  compensation  for  the  ordinary  car* 
irage  of  passengers.  It  does  invite,  for  hire,  all  passengers 
holding  first-class  tickets  to  occupy  its  cars.  Inefiect,  it  says 
to  all  such  passengers,  We  will  furnish  you  safe,  pleasant, 
commodious  cars,  with  all  possible  facilities  to  prevent  weari- 
ness and  fatigue,  with  comfortable  sleeping  accommodations 
and  the  necessary  toilet  facilities,  if  you  pay  the  price  de- 
manded in  addition  to  the  ordinary  fare. 

The  nature  of  this  undertaking  is  the  question  for  consid- 
eration. On  the  one  hand,  it  is  claimed  that  so  far  as  the 
company  holds  itself  out  as  performing  the  duties  of  an  inn- 
keeper, so  far  it  should  be  charged  with  the  strict  liability  of 
the  same.  On  the  other,  it  is  sought  to  make  the  liability  of 
the  company  merely  that  of  a  lodging-house  keeper.  In  the 
very  able  and  carefully  prepared  briefs  of  the  attorney  for  the 
plaintiff  in  error  we  find  the  following  objections  to  charging 
the  company  with  the  liability  of  an  innkeeper.  He  says: 
''It  undertakes, —  1.  To  furnish  accommodations  to  *  first- 
class  '  passengers  exclusively;  2.  To  furnish  toilet  accommo- 
dations to  such  passengers;  8.  To  furnish  a  certain  specified 
seat  or  bed  to  such  a  passenger;  4.  To  furnish  a  servant  who 
will  respond  to  all  proper  demands  on  his  service  by  such  pas- 
sengers promptly  and  politely.''  But  to  do  these  four  things 
for  a  limited  time,  which  is  agreed  upon  between  it  and  each 
passenger  in  advance. 

It  does  not  make  even  this  agreement  with  all  those  who 
travel  by  rail.  It  makes  this  agreement  with  first-class  pas* 
sengers  exclusively. 

The  distinction  between  an  innkeeper  and  a  lodging-house 
keeper  is  set  forth  in  many  cases,  but  is  very  well  drawn  in 
he  case  of  CromtDell  v.  Stevens^  2  Daly,  16,  from  pages  21  to 
26,  inclusive. 

After  quoting  the  definition  of  an  inn  as  given  by  Chief 
Justice  Oakley  in  Wintermute  v.  Clark,  6  Sand.  247,  to  wit: 
^  Where  all  who  come  are  received  as  guests,  without  any  pre- 
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vioQB  agreemeai  as  to  the  daration  of  their  atay  or  aa  to  tha 
termi  of  their  entertainment";  and  from  WiUard  ▼•  Beinhardtf 
2  £.  D.  Smith,  148,  in  which  the  distinction  between  a  board* 
ing-bouse  and  an  inn  was  declared  to  be  this:  **  In  a  boardin|^ 
house  the  guest  is  under  an  express  contract  at  a  certain  rato 
for  a  certain  period  of  time,  but  in  an  inn  there  is  no  ezpresa 
engagement,  the  guest  bdng  on  his  way,  is  entertained  from 
day  to  day  according  to  his  business,  upon  an  implied  con* 
tract";  and  from  CarpenUr  ▼•  Taylor,  1  Hilt.  195,  as  follows: 
*'  Mere  eating-houses  cannot  be  considered  as  inns.  They  are 
wanting  in  some  of  the  requisites  necessary  to  constitute  them 
inns." 

It  will  be  seen  that  a  distinction  is  attempted  to  be  drawn 
between  the  sleeping-car  company  and  an  innkeeper,  because 
only  a  certain  class  can  occupy  such  cars,  vis.,  persons  holding 
first-class  tickets,  whereas  i^  an  inn  all  who  conduct  them- 
selves properly  may  be  entertained.  There  is  great  confusion 
in  the  decisions  as  to  what  constitutes  an  inn.  In  Calye^s  CcL»e^ 
8  Coke,  82,  it  was  held  that  inns  were  instituted  for  passengers 
and  wayfaring  men.  In  another  case,  an  inn  is  defined  to  be 
a  house  where  the  traveler  is  furnished  all  he  has  occasion  for 
while  on  the  way:  Th4nnp$on  v.  £acy,  8  Barn.  &  Aid.  283. 
Bouvier  defines  innkeeper  to  be  ^'  the  keeper  of  a  common  inn 
for  the  lodgment  and  entertainment  of  travelers  and  passen- 
gers, their  horses  and  attendants,  for  a  reasonable  compensa- 
tion." The  innkeeper  is  bound  to  take  in  and  receive  all 
travelers  and  wayfaring  persons  and  entwtain  them  if  he  can 
accommodate  them,  and  the  same  is  true  of  a  sleeping-car 
company  as  to  all  passengers  holding  a  first-class  ticket.  The 
fact  that  persons  holding  second  or  third  class  tickets  agree,  in 
efiect,  in  consideration  of  lower  fare,  to  waive  their  right  to 
enter  a  sleeiung-car  does  not  enter  into  the  case  any  store  than 
that  of  a  traveler  who,  to  avoid  the  expense  of  an  inn,  should 
stop  at  a  private  house.  In  any  event,  the  company  which 
sells  sleeping-car  tickets  to  all  first-class  passengers  that  may 
pay  the  price,  to  that  extent  stands  in  the  same  relation  as  an 
innkeeper,  who  must  for  hire  entertain  those  asking  for  enter- 
tainment. 

^'  A  more  difficult  question  is  to  prc^rly  define  the  word 
^ guest"  at  a  hotel.  Parsons  defines  a  ^  guest"  to  beone  who 
comes  "  without  any  bargaia  for  time,  remains  without  one, 
and  may  go  when  he  pleases  ":  2  Parsons  on  Contracts,  16L 
is  not  sufficiently  comprehensive  to  be  a  proper  definition. 
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In  Walling  y«  PiAUr^  35  Coon.  183,  the  supreme  court  of  Con- 
necticut defines  the  word  *' guest"  as  follows:  ''A  *  guest*  is 
one  who  patronues  an  inn  as  such.  But  it  is  said  that  none 
but  a  traveler  can  be  a  guest  at  an  iun  in  a  legal  sense."  We 
do  not  suppose  that  the  court  intended  in  the  definition  above 
quoted  to  lay  stress  upon  the  word  ^^  trareler." 

It  is  used  in  a  broad  sense,  to  designate  those  who  patronise 
innSb  In  WitUermnU  v.  Clarh^  5  Sand.  247|  the  court  say, 
that  in  order  to  charge  a  party  as  an  innkeeper,  it  is. not  ne- 
cessary to  prove  that  it  was  only  for  the  reception  of  travelers 
that  his  house  was  kepi  open,  it  being  sufficient  to  prove  that 
all  who  came  were  received  as  guests,  without  any  previous 
agreen^ent  as  to  the  time  or  terms  of  their  stay.  A  public 
hoose  of  entertainment  far  all  who  choose  to  visit  it  is  the 
ime  definition  of  an  inn.  These  definitions  are  really  in  har- 
mony with  each  other.  Webster  defines  a  traveler  as  ''one 
who  travels  in  any  way."  Distance  is  not  material.  A  towns- 
man or  neighbor  may  be  a  traveler,  and  therefore  a  guest  at 
an  inn,  as  well  as  he  who  comes  from  a  distance,  or  from  a  for- 
eign country.  If  he  resides  at  the  inn,  his  relation  to  the  inn- 
keeper  is  that  of  a  boarder;  but  if  he  resides  away  from  it, 
whether  far  or  near,  and  comes  to  it  for  entertainment  as  a 
traveler,  and  receives  it  as  such,  paying  the  customary  rates, 
we  know  no  reason  why  he  should  not  be  subjected  to  all  the 
duties  of  a  guest,  and  entitled  to  alt  the  rights  and  privileges 
•f  one. 

In  short,  any  one  away  from  home,  receiving  accommoda- 
tions at  an  inn  as  a  traveler,  is  a  guest,  and  entitled  to  hold 
the  innkeeper  responsible  as  such. 

This,  we  think,  is  a  correct  definiticm  of  the  word  ''guest," 
and  we  adopt  the  same:  Berk^ir$  Woollen  Co.  v.  Proctor^  7 
Gush.  417. 

In  the  latter  case  the  guest  made  an  arrangement  as  to  the 
price  to  be  paid  per  week,  and  it  was  held  that  this  did  not 
take  away  his  cliaracter  as  a  traveler  and  guest.  See  also 
Hall  T.  Pike,  100  Mass.  495;  Necrose  v.  Norcross,  53  Me.  163; 
PimkerUm  v.  Woodward,  33  Cal.  557;  91  Am.  Dec.  657;  Han- 
cock V.  Rand,  17  Hun,  279. 

In  Dumbisr  t.  Day,  12  Neb.  597,  41  Am.  Rep.  772,  this 
eourt  held  that  an  innkeeper  was  boand  to  take  all  possible  care 
for  the  safety  and  security  of  tlie  goods,  money,  etc.,  of  his 
guests  while  in  his  house.  And  if  the  goods  or  money  of  a 
foest  be  atokn  from  the  inn,  through  no  fault  or  neglect  e^ 
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the  guest,  nor  by  a  oompanion  gueat,  and  there  is  no  evidence 
to  show  how  it  was  done,  or  by  whom,  the  innkeeper  is  liable 
for  the  loss.    This,  we  think,  is  a  correct  statement  of  the  law. 

A  lodger  is  defined  by  Bouvier  to  be  "  one  who  inhabits  a 
portion  of  a  house  of  which  another  has  the  general  possession 
and  custody." 

There  is  some  confusion  in  the  decisions,  arising  mainly 
from  the  want  of  a  clear  definition  of  what  constitutes  a  guest, 
as  distinguished  from  a  mere  lodger.  Generally,  however,  a 
lodger  is  one  who,  for  the  time  being,  has  his  home  at  his 
lodging-place:  Phillips  v.  EvanB^  64  Mo.  17.  The  rule  under 
the  decisions  is  not  of  universal  application,  but  nearly  so: 
Phillips  v.  Benson,  8  G.  P.  Div.  26;  30  Moak,  19;  Thompson  v. 
Ward,  L.  R.  6  Com.  P.  827;  Bradley  t.  Baylis,  L.  R.  8  Q.  B. 
D.  195;  Ness  v.  Stephenson,  L.  R.  9  Q.  B.  D.  245;  Hickman  v. 
Thomas,  16  Ala.  666;  UUman  v.  State,  1  Tex.  App.  220;  28 
Am.  Rep.  405. 

It  will  be  seen  that  the  engagement  of  the  sleeping-car  com- 
pany, so  far  as  it  goes,  is  exactly  the  same  as  the  duties  as- 
sumed by  an  innkeeper.  A  passenger  on  entering  a  sleeping- 
car  as  a  guest  —  because  that  is  what  he  is  in  fact — neces- 
sarily must  take  his  ordinary  wearing  apparel  with  him,  and 
some  articles  for  convenience,  comfort,  or  necessity.  The  ar- 
ticles, when  placed  in  the  care  of  the  company's  employees,  are 
infra  hospitium,  and  are  at  the  company's  risk. 

Tlie  liability  of  innkeepers  is  imposed  from  considerations 
of  public  policy,  as  a  means  of  protecting  travelers  against  the 
negligence  and  dishonest  practices  of  the  innkeeper  and  his 
servants.  Occasionally,  no  doubt  the  innkeeper  is  subjected 
to  losses  without  any  fault  on  his  part.  This,  however,  is  one 
of  the  burdens  pertaining  to  the  business,  and  the  courts 
have  deemed  it  necessary  to  enforce  this  wholesome  rigor  to 
insure  the  security  of  travelers.  Besides,  where  loss  is  sus- 
tained, neither  party  being  in  fault,  it  must  be  borne  by  one 
of  them,  and  it  is  no  more  unjust  to  place  it  on  the  innkeeper 
than  on  the  guest.  The  liabilities  incident  to  the  business 
are  to  be  considered  in  fixing  the  charges  for  the  service: 
Mason  y.  Thompson,  9  Pick.  280;  20  Am.  Deo.  471. 

Except  in  the  matter  of  furnishing  meals,  there  seems  to  be 
no  essential  difference  between  the  accommodations  at  an  inn 
and  those  on  a  sleeping-car,  except  that  the  latter  are  neces- 
sarily on  a  smaller  scale  than  at  an  inn. 

In  both  cases  the  porter  meets  the  traveler  at  the  door  and 
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takes  whatever  portable  articles  be  may  have  with  him.  He 
waits  upoD  him  and  the  other  passengers  in  the  car  so  long  as 
they  remain  therein.  The  traveler  is  not  required  to  sit  in 
bis  seat  during  the  day,  but  may,  if  he  so  desire,  go  forward 
into  the  other  cars  on  the  train,  and  at  stations  may  go  out 
on  the  platform. 

A  passenger  in  a  sleeping-car  need  not  avail  himself  of 
these  privileges,  but  the  fact  that  he  may  do  so,  and  that 
many  persons  actually  do  avail  themselves  of  the^ame,  is 
well  known  to  every  traveler,  and  to  the  company,  and  is  a 
circumstance  in  the  case. 

If  it  is  said  that  it  would  be  unjust  to  hold  the  company 
Ao  the  same  liability  as  an  innkeeper,  because  thieves  might 
engage  one  or  more  berths  in  a  car,  and  at  the  first  opportu- 
nity leave  the  car,  carrying  what  articles  they  could  steal  be- 
fore leaving,  the  same  is  true  of  an  innkeeper.  Thieves,  in 
the  garb  of  respectable  people,  may  take  rooms  at  an  inn,  and 
afterwards  steal  what  they  can  and  escape,  yet  no  one  would 
contend  that  the  innkeeper  would  not  be  responsible  for  the 
property  so  stolen,  and  this  whether  it  is  stolen  at  night  or  in 
the  daytime;  yet  in  many  of  the  large  inns,  of  this  country  at 
least,  there  are  numerous  doors  for  ingress  and  egress,  while 
in  a  sleeping-car  there  are  but  two.  Were  meals  served  on  a 
sleeping-car,  no  one  would  contend  that  it  dififered  frori  an  inn 
in  its  accommodations. 

In  this  state  meals  are  furnished  on  the  through-trains,  and 
a  passenger  need  not  leave  the  train  from  the  time  of  enter- 
ing it  until  he  reaches  the  end  of  the  line. 

This,  however,  does  not  appear  to  have  been  the  case  on  the 
railway  in  question. 

But  the  fact  that  meals  are  taken  at  designated  stations  on 
the  line  of  the  road,  instead  of  on  the  train  itself,  does  not 
change  the  character  of  the  service  rendered.  So  far  as  such 
services  are  rendered,  they  are  the  same  in  kind  as  those  fur- 
nished by  an  innkeeper;  and  the  security  of  travelers,  and  as 
a  means  of  protecting  them,  not  only  against  the  negligence, 
but  also  against  the  dishonest  practices,  of  the  agents  or  em- 
ployees of  the  sleeping-car  company  requires  that  the  company, 
so  far  as  it  renders  service  as  an  innkeeper,  shall  be  subject 
to  like  like  liabilities  and  obligations. 

The  judgment  is  therefore  affirmed. 

Slbkfivo-oab  Companiss,  Obligations  and  Liabtlittes  ov.  —  Although 
Iba  aleeping-oar  ia  of  reoeat  introduction,  it  has  assuiiied  a  very  promineD^ 
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and  imporlant  plaoe  in  railway  travaL  It  caa  hardly  be  laid  that  the  olili|ga- 
tions  and  liabilities  of  sleeping-oar  companies  have  been  as  clearly  and 
definitely  determined  as  the  importance  of  the  sabject  demands.  The  law 
controling  the  relattoas  of  these  oompanies  to  the  public  is  yet  in  the  stage 
of  development.  A  reoent  writer  on  railway  law,  speaking  of  thoea  com- 
panies, say  a:  "It  is  unfortunate  that  the  relatioas  of  these  oompanies  to  the 
public  are  not  defined  by  statute.  They  have  assumed  an  importance  and 
prominence  in  railway  trayel  which  requires  that  their  obligation  should  be 
definitdy  fixed,  and  not  left  to  the  shifting  policy  which  sonetimeo  marks 
the  dedfiious  of  oourti,  or  to  the  doubts  which  fairly  exist  as  to  what  their 
true  states  is  in  railway  trains  ":  3  Wood's  Railway  Law,  1451.  Thera  u, 
however,  rapidly  growing  in  this  country  a  body  of  case  law  on  this  subject^ 
from  which  it  is  eyen  now  poesible  to  deduce,  with  tolerable  certainty  and 
precision,  the  principles  of  law  applicable  to  the  relations  of  these  oompsniaa 
to  the  publia  Considering  how  short  is  the  time  since  sleeping-cars  oamo 
into  use,  it  is  remarkable  how  much  progress  the  courts  have  made  in  develop- 
ing a  body  of  legal  princ^les  by  which  to  determine  the  varied  and  complex 
questions  that  may  arise  in  this  class  of  cases.  Already  on  many  points  the 
law  relating  to  the  duties  and  obligations  of  sleeping-car  companies  is  as  well 
settled  as  upon  any  other  subject;  and  while  there  is  some  wavering  on  other 
points,  there  is,  perhaps,  as  much  unanimity  in  the  decisions  on  this  as  on 
almost  any  other  branch  of  the  law. 

Slkkpinooab  Companibs  mot  Commov  Oarbixrs  or  Imnkxkpbrs.  —  It 
is  now  firmly  established,  with  the  practically  unanimous  concurrence  of  text- 
writers  and  courts,  that  sleeping-car  companies  are  not  subject  to  the  liability 
of  common  carriers  or  of  innkeepers:  Hutchinson  on  Carriers,  Sd  ed.,  sec 
617  d;  2  Borer  on  Railroads,  1187;  S  Wood's  Railway  Law,  1450;  Blum  v. 
SouiJtem  Pullman  Pakuse  Oar  Co..  1  Flip.  500;  PuUman  Palace  Car  Co.  v. 
Smith,  73  111.  360;  24  Am.  Rep.  258;  Woodrtiffetc  Co.  v.  Diehl,  84  Ind.  474; 
43  Am.  Rep.  102;  Pullman  Palace  Car  Co.  v.  Qaylord,  23  Am.  Law  Reg.,  N.  S.. 
788;  WiUiamM  v.  PuUman  Palace  Car  Co.,  40  La.  Ann.  67;  8  Am.  St.  Rep. 
512;  Lewie  v.  New  York  S.  C.  Co.,  143  Mass.  neQ;  58  Am.  Rep.  135;  lilMoie 
Cent,  R.  R.  Co.  v.  Handg,  83  Miss.  609;  66  Am.  Rsp.  846;  ScaUng  v.  PuUman 
Palace  Car  Co.,  24  Mo.  App.  29;  Bern  v.  Baltimore  etc.  R.  R.  Co.,  26  Mo. 
App.  19;  Palmeier  v.  Wagner,  11  Alb.  L.  J.  149;  Welch  v.  Puibnan  Palace 
Car  Co.,  16  Abb.  Pr.,  K.  8.,  352;  Traeg  v.  PuUman  Palace  Oar  Co.,  67  How. 
Pr.  154;  Pullman  Palace  Car  Co.  v.  Gardner,  3  Penny.  78;  Pmthmm  Palace 
Oar  Co.  V.  Pollock,  69  Tex.  120;  6  Am.  St.  Rep.  31;  PuUmoM  Palaet  Oar  Co. 
V.  Matthews^  74  Tex.  654;  15  Am.  8t  Rep.  873.  In  delivering  the  opinion 
of  the  court  iu  Pullman  Palace  Car  Co.  v.  Smith,  73  III.  360,  24  Am.  Rep.  2&S, 
Sheldon,  J.,  said:  "From  the  authorities  already  cited,  it  is  manifest  that 
this  PuUman  palace  car  falls  quite  short  of  filling  the  character  of  a  oommon 
inn,  ami  the  PuUman  Palace  Car  Company  that  of  an  innkeeper,  •  .  •  .  The 
peculiar  liability  of  the  innkeeper  is  one  of  great  rigor,  and  should  not  be 
extended  beyond  its  proper  limits.  We  are  satisfied  that  there  is  no  prece- 
dent or  principle  for  the  imposition  of  such  a  liability  upon  appellant. 
Appellant  is  not  liable  as  a  carrier.  It  made  no  oontraot  to  carry.  Appslleo 
was  being  earned  by  the  railroad  company."  And  ODOper^  CL  J.«  in  dalivar- 
ini^  the  opinion  of  the  court  in  lUinoie  CenL  R.R.Oo.r.  Haadifh  63  Miss.  609, 
56  Am.  Rep.  846,  referring  to  the  obligation  of  a  sleeping-car  company,  said: 
"  This  obligation  is  not  such  as  pertains  to  oommon  carriers  or  innkeepers, 
and  such  companies  do  not  occupy  the  relation  of  insurers  sgainst  all  loss 
under  aU  circumstances.    The  accommodation  offered  implies  a  certain  degres 
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of  priracy  for  tiM  puwnger  npon  hia  retiremeBt  to  rest^  an  intmsimi  on 
which  by  the  Mrfmnti  of  the  company  woald  be  rightfully  resented  by  htm. 
tf  the  company  shoald  be  held  liable  to  one  passenger  for  a  theft  committed 
fay  another,  it  mnst  be  either  upon  the  gronnd  that  it  is  under  the  cooimon* 
Iaw  liability  of  an  innkeeper,  a  view  not  sanctioned  by  any  court,  so  far  as 
we  are  informed,  or  because,  by  its  contract,  it  may  be  fairly  said  to  bind 
itself  to  keep  watch  upon  each  traveler  on  its  car,  which  would  result  in  the 
establishment  of  a  system  of  intolerable  espionage." 

It  is  dear  that  the  decision  in  the  principal  case  is  not  in  hsrmony  with 
the  authorities  above  cited.  In  a  note  to  section  617  d  of  the  second  edition  of 
Hutchinson  on  Carriers  it  is  said  of  it:  **This  case  is  dearly  opposed  to  the 
great  weight  of  authority,  and  its  force  is  lessened  by  the  fact  that  the  court 
treated  the  question  as  a  new  one,  which  it  obviously  was  not." 

LiABiLTrT  VOB  Failuri  TO  ExsBczn  RxASOHABLS  Oarb.  — But  while  a 
sleeping-car  company  is  not  held  to  the  strict  liability  of  a  common  carrier  or 
of  an  innkeeper,  it  is  bound  to  exercise  reasonable  care  and  vigilance  to  guard 
the  persona  and  property  of  its  passengers,  especially  while  they  are  sleep- 
iog.  It  is  an  obvious  fact  that  a  sleeping  passenger  is  exposed  to  dangers  to 
which  ha  is  not  expoeed  when  awake,  and  the  sleeping-car  company  which 
has  invited  him  to  sleep  in  its  car  is  bound  to  exercise  care  in  guarding  him, 
commensurate  with  the  danger  to  which  he  is  exposed.  It  must  therefore 
keep  a  vigflant  and  continuous  guard  over  the  aitdes  in  its  cars  during  the 
nighty  while  its  passengers  are  asleep.  3  Wood's  Railway  Law,  1448;  Btum 
V.  Southern  PuUman  Palace  Car  Co.,  1  Flip.  600;  Woodmff  etc  Co.  v.  Diehl, 
M  Ind.  474;  43  Am.  Rep.  102;  Pullman  Palace  Car  Co,  v.  Oayhrd,  23  Am. 
Law  Reg.,  N.  8.,  788;  LewM  v.  New  YorkS.  O.  Co.,  143  Mass.  267;  58  Am.  Rep. 
136;  Scaling  v.  PnUman  PalacB  Car  Co.,  24  Mo.  App.  29;  Bevit  v.  BaUimort 
He  R.  R.  Co.,2&  Mo.  App.  19;  ffampton  v.  Pullman  Palace  Car  Co,,  42  Mo. 
App.  134;  Palmeter  v.  Wagner,  11  Alb.  L.  J.  149;  Carpenter  v.  New  York  etc 
iZL  it  Ok,  124  N.  Y.  63;  21  Am.  St.  Rep.  644;  Pullman  Palace  Car  Co. 
V.  Gardner,  8  Fenny.  78;  Pullman  Palace  Car  Co.  v.  Pollock,  69  Tex.  120; 
6  Am.  St  Rep.  31;  Pullman  Palace  Car  Co.  v.  MaUhewe,  74  Tex.  654;  15 
Am.  St  Rep.  873.  In  the  case  of  Carjienterr.  New  York  etc.  B,  B.  Co., 
124  N.  Y.  63,  21  Am.  St  Rep.  644»  Follett,  C.  J.,  delivering  the  opinion  of 
the  court,  said:  "These  cars  are  used  by  both  sexes  of  all  ages,  by  the 
experienced  and  inexperienced,  by  the  honest  and  dishonest,  which  is  under- 
stood by  the  carriers,  and  though  such  companies  are  not  insurers,  they  mnst 
exercise  vigilance  to  protect  their  sleeping  customers  from  robbery.  A  trav- 
eler who  pays  for  a  berth  is  invited  and  has  the  right  to  sleep,  and  both  par- 
ties to  the  contract  know  that  he  is  to  become  powerless  to  defend  his  property 
from  thieves,  or  his  person  from  insult,  and  the  company  is  bound  to  use  a 
degree  of  care  commensurate  with  the  danger  to  which  passengers  are  exposed. 
Considering  the  compensation  received  for  such  services,  and  the  hazards  to 
which  unguarded  and  sleeping  travelers  are  exposed,  the  rule  of  diligence 
above  declared  is  not  too  onerous."  Richards,  J.,  in  delivering  the  opinion 
of  the  court  in  Pullman  Palace  Car  Co.  v.  Ottylord,  23  Am.  Law  Reg.,  N.  S.,  788, 
794^  aaid:  "Ihese  cars  are  in  themselves  an  invitation  to  the  traveling  pub-  ' 
Ho  to  enter  and  protect  themselves  against  the  weariness  of  a  long  journey  by 
£arobing  and  sleeping.  The  passenger  in  buying  and  the  company  in  selling 
the  tiokai  oootemplate  that  this  privilege  will  be  improved.  The  company 
aoceptiiig  oompensation  under  these  circumstances  impliedly  undertakes  to 
keep  a  la—onsTila  watdi  over  the  paasenger  and  his  property.  The  faithful 
performaaoo  of  this  undertaking  is  the  limit  of  tta  duty  in  this  respect    Itr 
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brwoh  moat  be  the  foandatioii  of  •▼«ry  action  tooking  to  oburge  the  oompaa  j 
with  the  Ion  of  artiolw  the  pMtenger  has  taken  with  him  npon  the  oar.** 
And  Morton,  Gl  J.,  in  delivering  the  opinion  of  the  oonrt  in  Lewk  ▼.  Nem 
York  8.  a  Cbw,  J43  Mav.  207,  S78»  aaid:  «*A  sleeping-car  company  holds  it- 
self oat  to  the  world  as  furnishing  safe  and  comfortable  cars,  and  when  il 
sells  a  ticket^  it  impliedly  stipalates  to  do  sou  It  invites  passengers  to  paj 
for  and  make  nse  of  its  cars  for  sleeping,  all  partiee  knowing  that^  daring 
the  greater  part  of  the  night,  the  passenger  will  be  asleep^  powerless  to  pro- 
toot  himself  or  to  gnard  his  property.  He  cannot^  like  the  gneet  of  an  inn, 
by  locking  the  door,  guard  against  danger.  He  has  no  right  to  take  any  snch 
steps  to  protect  himself  in  a  sleeping-car,  bnt^  by  the  necensity  of  the  case,  is 
dependent  npon  the  owners  and  officers  of  the  car  to  gnard  him  and  the  prop- 
erty he  has  with  him  from  danger  from  thieves  or  otherwise.  The  law  raises 
the  duty  on  the  part  of  the  oar  oompany  to  afford  him  this  protection.  While 
it  is  not  liable  as  a  common  carrier  or  as  an  innholder,  yet  it  is  its  duty  to 
use  reasonable  care  to  guard  the  passengers  from  theft^  and  if,  through  want 
of  such  care,  the  personal  effects  of  a  passenger,  such  as  he  might  reasonably 
carry  with  him,  are  stolen,  the  company  is  liable  for  ik  Snch  a  rule  is  ro- 
quiiod  by  public  policy,  and  by  the  true  interests  of  both  the  passenger  and 
the  oompany;  and  the  decided  weight  of  authority  supports  it" 

LiAiULiTT  foa  NiOLiaxMOB.  —  It  is  well  settled  that  a  railway  oompany 
which  accepts  and  adopts  a  sleeping-car  belonging  to  a  sleeping-car  company 
as  a  part  of  its  train  is  liable  for  the  safe  carriage  of  passengers  traveling  in 
such  car,  and  if  a  passenger  is  injured  by  reason  of  the  defective  condition 
of  the  car,  he  may  have  his  remedy  against  the  railway  oompany  as  well  as 
against  the  sleepiog-car  company.  And  in  the  performance  of  Uie  dntiee  of 
the  railway  company  under  its  contract,  the  servants  of  the  sleepiug-car 
company  are  to  be  regarded  as  the  servants  of  the  railway  comimny,  for 
whoee  acts  it  is  responsible:  8  Wood's  Railway  Law,  1446;  Penruffleania  Co, 
V.  Bojf,  102  U.  8.  451;  WOUamM  v.  FuOmam  Palaee  Oar  Cb.,  40  La.  Ann.  417; 
8  Am.  St  Rep.  538;  Kituleg  v.  Lake  Shore  etc  B.  B.  Co,,  126  Mass.  54;  28 
Am.  Rep.  200;  Thorpe  v.  New  York  etc  R,  JL  Ob.,  76  N.  Y.  402;  32  Am. 
Rep.  3*25;  Dwindle  V.  New  York  etc  JR.  E.  Co,,  120  N.  Y.  117;  17  Am. 
St  Rep.  611:  RaUroad  Oo.  v.  Wabralk,  88  Ohio  St  461;  43  Am.  Rep.  438; 
LouiMciUe  etc  R.  R.  Co.  v.  KtUtenberger,  16  Lea,  380;  57  Am.  Rep.  232.  Mr. 
Justice  Harlan,  in  delivering  the  opinion  of  the  court  in  PemuyhoHia  Co,  v. 
Rojf,  102  U.  S.  451,  457,  said:  "The  law  will  not  permit  a  railroad  company 
engaged  in  the  business  of  carrying  persons  for  hire,  through  any  device  or 
arrangement  with  a  sleeping-car  company  whoee  oars  are  used  by  the  railroad 
company  and  constitute  a  part  of  its  train,  to  evade  the  duty  of  providing 
proper  ineans  for  the  safe  conveyance  of  those  whom  it  has  agreed  to  convey." 
But  in  WiUianu  v.  Pullman  Palace  Car  Co.,  40  Ia,  Ann.  87,  8  Aul  St  Rep. 
612,  it  was  held  that  the  porter  of  a  sleeping-car  has  no  authority  to  enforce 
the  rules  and  regulations  of  the  company,  or  to  forcibly  prevent  any  person 
from  entering  the  oar,  or  to  expel  him  therefrom  after  he  has  entoed,  and 
that  if  he  wantonly  assaults  and  beats  one  who  enters  the  oar  for  a  lawful 
purpose,  his  act  is  outside  of  the  functions  in  which  he  is  employed,  and  tha 
company  will  not  be  liable  therefor,  unless  it  had  ezpreaaly  or  impliedly  au- 
thorised the  act,  or  been  guilty  of  knowingly  employing  a  dangerous  servant 
In  this  case  it  was  held  that  the  sleeping-car  oompany  was  not  liable  for  a 
wanton  and  unprovoked  assanlt  made  by  its  porter  upon  a  person  who  came 
into  the  sleeping-car  to  ask  permission  to  wash  his  handsj  although  in  the 
same  case^  reported  in  40  La.  Ann.  417,  8  Am.  St  Rep.  638,  a  judgment 
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far  me  Uiou«aiid  dollan  wa«  renderad  agriiunt  the  railroad  company  for  the 
Mme  aek  And  where  a  paweoger  is  wrongfully  expelled  from  the  train  by 
the  offioere  of  the  railroad  company  operating  the  road,  the  sleeping-oar 
eoBipauy  is  not  liable:  Paddock  ▼.  Aukiaon  ete.  R.  B.  Ooi,  87  Fed.  Rep.  841. 
Fur  negligenoe  on  the  part  of  a  sleepiug-oar  company  in  the  performanoe 
of  thoee  duties  whidh  the  law  imposes  upon  it  in  reference  to  the  care  and 
protection  of  the  persons  and  property  of  its  oastomers  it  is  nndonbtedly 
liable.  But  negligenoo  is  the  foandation  of  its  liability,  and  without  evi* 
deuce  of  uegligouce  on  its  part  it  oanuot  be  held  rcspousible:  3  Wood's  Kail- 
way  Law,  1448;  Woodruff  etc,  Co.  v.  Die/U,  84  luiL  474;  43  Am.  Rep.  102; 
LewU  T.  New  York  S,  C.  Co,,  143  Masi.'i69;  58  Am.  Rep.  135;  lOinoUCeti' 
inU  JL  R.Co,  ▼.  Hand^,  63  Miss.  600;  56  Am.  Rep.  846;  Rooi  ▼.  New  York 
8.  a  Co.,  28  Mo.  App.  199;  7'rary  v.  FuUman  PaUtee  Car  Co.^  67  How.  Pr. 
154;  CarftcHier  ▼.  New  York  etc.  R.  R.  Co.,  124  N.  Y.  63;  21  Am.  St.  Rep. 
644;  PuUmoH  Palace  Car  Co.  v.  Pollock,  69  Tex.  120;  5  Am.  St.  Rep.  31; 
Pullman  Palace  Car  Co.  v.  JUatiftewe,  74  Tex.  654;  15  Am.  St  Rep.  873;  Pull- 
man  Paiaee  Car  Co.  r.  SmUh,  79  Tex.  468;  23  Am.  St  Rep.  356.  In  Lewie 
▼.  New  York  8,  C.  Co.,  143  Mass.  269,  58  Am.  Rep.  135,  it  was  held  that 
proof  that  the  porter  was  found  asleep  iu  the  early  moruiug,  aud  that  he  wai 
required  to  1m  on  duty  for  thirty-six  hours  coiiliuuonsly,  which  included  two 
nights,  was  sufficient  eridence  of  negligence  oa  tlie  part  of  the  sleeping-car 
company  to  justify  the  snbmission  of  the  question  to  the  jury.  In  Carpenter 
▼.  New  York  tUi.  R.  R.  Co.,  124  N.  Y.  5.3,  21  Am.  St.  Rep.  644,  it  was  held 
that  evidence  that  the  only  person  employed  on  the  sleeping-car,  which  raui 
over  an  important  thoroughfare,  and  made  stops  at  several  large  cities  during 
the  night,  was  a  man  who  acted  as  conductor  and  porter,  aad  blacked  the 
passengers'  shoes  for  his  own  protit^  and  that  this  man's  closet  was  at  one  end 
of  the  ear,  and  so  situated  that  he  could  not  from  it  have  a  full  view  of  the 
aisle,  was  sufficient,  in  the  absence  of  explanation  or  evidence  by  the  defend- 
ant, to  require  the  question  of  negligence  to  be  submitted  to  the  jury.  Aud 
in  Pullman  Palace  Car  Co.  v.  Smith,  79  Tex.  468,  23  Am.  St  Rep.  356,  the 
company  was  held  liable  for  the  neglect  of  its  servants  to  awake  the  plaintiff 
and  his  wife  in  time  to  enable  them  to  dress  and  get  off  the  train  at  the 
station  of  their  destination,  and  for  causing  them  to  get  off  the  train  at  a 
water-tank  half  a  mile  from  the  station,  before  daylight,  on  a  damp,  cold 
morning  in  winter,  where  they  were  compelled  to  stand  for  a  long  time  in  the 
rain,  mud,  and  cold,  not  knowing  where  the  station  was,  the  train  having 
moved  off  before  they  ascertained  that  they  had  not  reached  the  station. 

NsouGBiics  NOT  PRESUMKD  FBOif  Mrrb  Faot  OF  L088.  —  From  the  mere 
fact  of  loss  of  property  by  a  passenger  while  traveling  in  a  sleeping-car,  the 
negligence  of  the  company  canuot  be  presumed.  There  must  be  some  proof 
of  negligence  to  establish  its  liability:  2  Beach's  Law  of  Railways,  sec  909; 
Trae^  V.  Pullman  Paiaee  Car  Co.,  67  How.  Pr.  154;  Carpenter  v.  New  York 
ifc  iK.  i?.  Col,  124  N.  Y.  63;  21  Am.  St  Rep.  644.  In  delivering  the  opin- 
ion of  the  court  in  the  case  last  cited,  FoUett,  O.  J.,  said:  "  The  mere  proof 
of  the  loss  of  money  by  a  passenger  while  occupying  a  berth  does  not  make 
out  a  prima  fade  case,  and  to  sustain  a  recovery  some  evidence  of  n^ligence 
on  the  part  of  the  defendant  must  be  given."  But  see  RaUroad  Co,  ▼.  WaU 
ntfft,  88  Ohio  St  461,  43  Am.  Rep.  433,  where  it  was  held  that  upon  proof 
«f  injury  sustninod  by  a  passenger  on  a  railroad  train,  by  the  fall  of  a  berth 
la  a  slM^ing-car,  and  that  the  passenger  was  witho«t  faulty  a  prssomptioo 
thai  Hm  lailroad  oonq^y  is 
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OONTBtBUTOBT  NeGLIOXNCB  ON   PaST  OT  PaBSENOXR  DkTBATS  BxOOTBBT. 

— If  a  pasMnger,  by  his  own  negligence,  eontribates  to  the  loss  of  his  property; 
he  cannot  recorer  from  the  sleeping-car  company  for  such  loss:  HilBt  ▼.  (7Ai- 
eago  eie.  IVy  Co.,  72  Iowa,  228;  WhUmy  v.  FulimM  PtUaee  Car  Co.,  143 
Mass.  243;  IWnois  Central  R,  R.  Co.  v.  Handy,  63  Miss.  609;  56  Aju.  Rep.  846^ 
PtiUman  Palnce  Car  Co,  y.  MaUhews,  74  Tex.  654;  15  Am.  St.  Rep.  873.  In  the' 
caso  of  ffillis  v.  Chicago  etc  E^y  Co.,  72  Iowa,  228,  the  plaintiff  had  fire  hundred 
dollars  in  an  envelope  in  his  overcoat  pocket.  He  handed  the  overcoat  to  the 
porter  of  the  sleepiug-oar,  who  hong  it  up  in  hit  berth.  Afterwards  an  ac* 
cideut  occurred,  aud  the  car  was  thrown  on  its  side  and  set  on  fire.  The 
plaiutiff  then  informed  the  coudnctor  and  the  porter  that  the  money  was  ia 
his  overcoat  pocket.  After  the  fire  was  extinguished  and  the  car  was  righted, 
the  coat  was  recovered,  bnt  the  money  was  gone.  It  was  held  that  the  plain* 
tiff  could  not  recover,  there  being  no  evidence  of  gross  negligence  on  the  part 
of  the  defeudant.  In  Wfutney  v.  PaUman  Palace  Co.,  143  Mass.  2iS,  the 
plaintiff,  at  a  stopping-place,  left  a  small  satchel  on  the  ledge  of  the  window 
of  the  sleeping-car,  where  it  could  be  reached  from  the  outside,  through  the 
adjoining  window,  which  was  open.  Without  placing  the  satchel  in  the  eare 
of  the  servants  of  the  company,  the  plaintiff  left  the  car,  and  remained  outside 
for  ten  minutes,  and  when  he  returned  the  satchel  was  gone.  He  was  held  to 
have  been  guilty  of  such  contributory  negligence  as  would  bar  a  reeovery.  Ia 
the  case  of  IlUnoU  Central  R,  R.  Co.  v.  Bandy,  63  Wis.  609,  56  Am.  Rep.  846, 
Cooper,  Oi  J.,  delivering  the  opinion  of  the  court,  said:  *'  If  the  appellee  care* 
lessly  and  negligently  left  his  pocket-book  on  the  oar  when  he  reached  his  des» 
tination,  and  its  contents  were  abstracted  by  persons  other  than  the  servanti 
of  the  company,  there  would  be  no  liability  on  the  part  of  the  oompany.*'  And 
in  Pullman  Palace  Car  Co.  v.  Maithewe,  74  Tex.  654,  15  Am.  St.  Rep.  873, 
Henry,  A.  J.,  in  delivering  the  opinion  of  the  court,  said:  **The  positioo  ia 
which  plaintiff  left  his  money  was  unquestionably  an  act  of  negligenee  on  hie 
parti  and  if  the  evidence  did  not  so  conclusively  exclude  the  idea  of  its  hter^ 
ing  been  taken  by  anybody  except  the  servants  of  defendant^  who  were  ia 
charge  of  the  car,  he  ought  not  to  have  had  a  recovery  because  of  his  owa 
negligence." 

Thkits  bt  Sbbtaiits  of  CoHPAirr,  Liabilitt  iob.  —  A  deeping-oar  oom- 
pany ia,  however,  liable  for  property  stolen  from  its  customers,  whether  snoh 
customers  have  been  negligent  or  not^  where  the  property  stolen  oonsists  of 
articles  such  as  are  usually  carried  by  travelers  on  a  joomey,  or  of  a  snm  of 
money  reasonably  necessary  for  the  expenses  of  the  journey:  TlUnoie  Cenirai 
R.  R.  Co.  r.  Handy,  63  Miss.  609;  53  Am.  Rep.  846;  Root  ▼.  New  York  Ceis- 
iral  S.  C.  Co.,  28  Mo.  App.  199;  Pullman  Palace  Car  v.  MaUhewe,  74  Tex. 
654;  15  Am.  St.  Rep.  873.  Thompson,  J.,  delivering  the  opinion  of  the  oourl 
in  Root  V.  New  York  Central  S.  C.  Co.,  28  Mo.  App.  207,  said:  '*  A  sleeping, 
car  company  ....  is  liable  for  the  thefts  of  its  servants  to  the  extent  of  the 
necessary  baggage  or  money  of  the  traveler,  regard  being  had  to  the  eharao- 
ter,  duration,  and  purposes  of  the  journey,  whether  the  traveler  has  been 
negligent  in  exposing  such  baggai^e  or  money  so  at  to  tempt  the  cupidity  of 
its  servants  or  not.  In  such  a  case  contributory  negligence  of  the  passenger 
would  not  be  regarded  as  the  proximate  or  juridical  cause  of  the  injury.  The 
juty  of  the  defendant,  through  its  servants,  would  be  to  protect  tiie 
ger's  property,  although  discovered  in  an  exposed  situation  wbere  hie 
lessnest  may  have  left  ft."  And  Cooper,  0.  J.,  deHrerin^ the  opisiea  of  tlto 
court  in  llHnoia  Central  R.  R.  Co.  r.  Handy,  63  Miss.  609,  69  Am  Rep.  81% 
said:  "  The  company  is  responsible  to  its  patrons  for  the  oondaot  of  iti  eai* 


Dec.  1889.]        Pullman  Palace  Cab  Co.  v.  Lows.         887 

pioyxw  w  to  any  property  m  to  which  it  it  hrcraght  into  eootfmot  vitelioM 
witii  ite  owner.  Bat  as  to  any  other  property,  whether  owned  by  a  pewonftr 
or  a  stranger,  it  haa  no  aort  of  eonneetion,  and  aato  eooh  it  liee  wider  no 
greater  obligation  than  it  owee  to  property  of  all  other  penoa%  the 
of  iHiich  ii  fixed  by  the  maadm,  Sh  vtert  im  «l  mom  afteawet  iada$.  The 
tent  to  which  liability  has  been  fixed  in  oasee  of  thia  sort  haa  not  been  held 
to  indnde  anything  except  the  clothing,  omamenta,  and  aneh  articlea  aa  are 
osoally  carried  by  trayelers  in  thoir  hands,  together  with  a  anm  reasonably 
■efficient  for  the  expenses  of  the  journey  in  which  one  is  engaged." 

Ldcit  oy  Ookp amy's  Liabiutt.  —  A  8leepittg.car  company's  liability  for 
loss  through  its  negligence  extends  only  to  each  reasonable  articlea  of  baggage 
■a  a  traveler  nanally  takea  with  him  on  a  joamey,  and  to  snoh  reasonable 
anm  of  money  as  may  be  necessary  for  his  trayeling  expenaea,  taking  into 
aoosideration  hia  condition  in  life  and  the  anrronnding  circumstances.  For 
tiie  loss  of  anything  beyond  this  the  company  ia  not  liable:  Rorer  on  Rail- 
nada,  987;  2  Beaoh'a  Law  of  Bailwaya^  aeo.  909;  Hntchinaon  on  Carriera»  2d 
ed.,  sec.  617  f;  13  Alb.  L.  J.  221;  Binm  t.  Southern  Pullman  Palace  Oar  Oo.. 
I  Flip.  800;  Beoh  ▼.  BahSmort  etc,  H.  B,  C6,^  26  Moi  App.  19;  Booi  r.  Ifem 
York  OaOral  etc.  B.  B.  C^.,  28  Ma  App.  199;  Wibon  ▼.  Balttmore  etc  B,B. 
O).,  32  Mo.  App.  082;  ffaimpion  r.  PMnan  Palace  Ckw  Co.,  42  Mo.  Appu  1S4| 
lOmoia  Central  B.  R  Oa.  r.  Handf,  63  Miaa  609;  56  An.  Rep.  846.  Is 
Hampkm  t.  PuUman  Palace  Oar  Oo,t  42  Mo.  App.  134,  the  plaintiff  aned  tore- 
ooFer  for  the  loss,  among  other  thinga,  of  certain  artidea  of  dreea  which  aha 
had  intended  to  oae  while  on  a  Tidt  which  ahe  cootemplated  "'^^""g,  bat 
which  ahe  did  not  make  becaoee  her  friend  failed  to  meet  her  at  the  railway 
station.  The  company  contended  that  it  waa  not  liable  for  the  leas  of  thoao 
■rtidfia»  bat  Slliaon,  J.,  who  delifered  the  opinion  of  the  court,  aaid:  *'Bat 
file  point  is  made  that  aho  can  only  reooTer  of  a  aleepiog-car  company  for 
what  was  neceaaary  or  eonrenient  fev  her  oae  idiile  traveling  npon  the  car 
«kd  while  makinfr  the  journey.  If  this  point  were  aUowed*  it  woold  certainly 
natriot  the  liabilitiee  of  theeo  eompaniea  to  an  exceedingly  narrow  limit.  If 
a  female  paaeenger  ia  only  to  be  protected  in  the  property  whioh  ia  necessary 
and  eonvenient  for  her  «ao  while  making  the  trip,  her  neceaaitiB%  for  all  or* 
^naxy  tripa^  would  be  reatricted  to  the  dotiies,  |ewelry»  and  neoeaaary  ez> 
peoae  money  which  ahe  would  have  on  her  peraoa  when  entering  the  car, 
witii  the  additloa  of  a  aleeping-robe.  Kothing  ia,  perhapab  better  known  than 
that  the  trareling  puhUo  carry  with  them  valiaea  oontaining  artielee  of  bag- 
gage,  Bot  meraly  neoeaaary  for  naa  whUe  on  the  car,  bat  for  use  after  leaving 
the  car.  And  ao  it  la  known  and  understood  throughout  the  country  that 
deepmip-car  eompaniea  tOTite  tranrelers  into  these  cars  with  such  baggage, 
rseeiving  the  passenger  with  it,  as  a  part  of  his  belongings.  They  say  to  him, 
ia  eflfoct:  Bcng  such  baggage  into  oar  car,  and  trust  to  us  while  you  aleep. 
I  am,  therefore,  aatiafied  that  the  liability  of  aleeping*car  oompaniee  ahould 
sxtend  to,  and  be  aMida  to  cover,  snch  artldee  of  baggage  as  are  ordinarily 
or  usoally  carried  by  tracvelers^  in  like  situation,  in  valises  which  they  carry 
with  them  into  the  ear  under  snoh  invitation.  ** 

Pbopkstt  hot  ih  Gobtodt  ov  GoKFAinr  WHnr.  — Money  in  a  passenger's 
d^hi"g  worn  during  the  day,  and  placed  under  hie  pillow  at  night,  is  not  to 
bs  considered  as  in  the  custody  of  the  sleeping-car  company  which  furnishes 
the  passenger  with  a  berth  in  its  car;  2  Rorer  on  Railroads^  887;  Lewie  v.  ^eis 
TaHt  8.  C.  Co.,  143  Mass.  267;  68  Am.  Rape  186;  Carpenter  v.  J^m  York  eta. 
M.  B  Cb.,  124  N.  T.  63;  21  Am.  St.  Rep.  644^ 
8T.  Rar-  Vol.  XXVI-fl2 
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Kon<m  FosTSD  xh  Oab  doks  not  Rblisys  t&om  Liabilitt  wmni.  ^  A 
ileeping-car  company  cannot  avoid  liability  for  loss  of  property  stolen  from, 
a  berth  in  its  oar  while  its  owner  was  asleep,  by  posting  notices  in  the  car 
Hieolaiming  liability  for  the  loss  of  valaables  placed  in  the  berths,  where  it 
i^pears  that  the  passenger  did  not  see  or  know  of  such  notice:  Leum  ▼.  New 
TorkS.  0.  Co.,  143  Mass.  267;  58  Am.  Rep.  135. 

DUTT  OF  GOMFANT  TO  Fu&NISH    BERTHS  TO  ALL  EnTITLSP  TO  ThSM.  — 

81eeping-car  companies  can  generally  contract  only  with  passengers  of  sneli 
a  olass  and  over  snch  routes  as  the  rales  of  the  railroad  oouipaaies  of  whos» 
trains  their  sleepers  form  a  part  permit.  And  where  a  passenger  is  not  of 
■noh  class  as  the  railroad  company's  roles  allow  to  ride  in  the  sleeper,  the 
sleeping-car  company  cannot  be  held  liable  for  the  acts  of  the  serirants  of  tho 
railroad  company  in  refusing  to  allow  him  to  ride  in  the  sleeping-car:  Laiih 
rtnee  ▼.  PuUrnan  Palace  Car  Co.,  144  Mass.  1;  59  Am.  Rep.  58.  Derens,  J.» 
in  deliyering  the  opinion  of  the  conrt  in  this  case,  saidi  *'The  defendant 
company  oould  not  certainly  famish  a  berth  in  its  cars  until  the  person  re- 
questing it  had  become  entitled  to  transportation  by  the  rai^.road  company 
as  a  paasenger,  sad  he  mast  also  be  entitled  to  the  transpor  Ation  for  such, 
routes,  distances,  or  under  such  circumstances  as  the  railroad  company 
should  determine  to  be  those  under  which  the  defendant  company  would  lie 
Mithorixed  to  furnish  him  with  its  accommodations.  The  defendant  com- 
pany could  only  oontraot  with  a  passenger  when  he  was  of  such  a  class  that 
the  railroad  company  permitted  the  oontraot  to  be  made.** 

But  when  a  passenger  is  entitled,  nnder  the  rules  of  the  railroad  company,  to- 
purchase  a  ticket  for  a  berth  in  the  sleeping-car,  it  is  the  duty  of  the  sleeping. 
car  company  to  furnish  him  a  berth,  if  it  has  one  vacant.    It  owes  a  duty  to 
the  public  to  treat  its  customers  fairly,  and  without  anjust  discriminatlou: 
Nevin  y.  Pullman  Palace  Car  Co,,  106  111.  222;  46  Am.  Rep.  688.    In  this 
case  it  was  held  that  the  plaintiff  could  maintain  an  aotion  on  the  case  against 
the  defendant  for  refasing  to  permit  him  to  occupy  a  sleeping-berth  in  one  of 
of  its  oars,  whioh  had  been  assigned  to  him,  and  whioh  he  was  ready  and 
offered  to  pay  for.     Mulkey,  J.,  in  delivering  the  opinion  of  the  court,  said: 
*'  If,  then,  this  company  owes  any  duties  to  the  community  by  reason  of  ita 
relation  to  the  public,  as  we  hold  it  does,  manifestly  one  of  them  is,  that  it 
shall  treat  all  persons  whose  patronage  it  has  solicited  with  faimessp  and  with* 
out  unjast  discrimination.     When,  therefore^  a  passenger  wfac^  under  tho 
rules  of  the  company  is  entitled  to  a  berth  upon  payment  of  the  usual  fare» 
and  to  whom  no  personal  objection  attaches,  enters  the  company's  sleeping* 
car,  at  a  proper  time,  for  the  purpose  of  procuring  accommodations,  and  in 
an  orderly  and  respectful  manner  applies  for  a  berth,  offering  or  tendering 
the  customary  price  therefor,  the  company  is  bound  to  furnish  it^  provided 
it  has  a  vacant  one  at  its  disposaL    To  require  this  of  the  company  is  merely 
exacting  of  it  that  which  is  clearly  dictated  by  the  plainest  principles  of  jus- 
tice and  fair  dealing.     To  construe  the  law  otherwise  might  lead  to  great 
abuses  and  the  grossest  injustice,  detrimental  alike  to  pubiio  and  private  in- 
terests."   A  sleepin;^-car  company,  may,  however,  sell  a  whole  section  in  ita 
car  to  a  single  person,  and  while  such  person  has  the  right  to  occupy  the  sec- 
tion under  his  contract,  the  company  cannot  be  compelled  to  sell  any  part  of 
it  to  another.     And  where  a  berth  has  been  sold  for  occapaaoy  to  a  certain 
point,  no  cause  of  action  arises  from  the  company's  refusal,  before  that  point 
is  reached,  to  sell  another  person  a  ticket  entitling  him  to  such  berth  from 
there  to  the  end  of  the  journey:  Searlee  ▼•  Afonii  Boudoir  Car  Co.,  45  Fed. 
Rep.  330. 
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DcTT  TO  Furnish  OomiKvoua  Passaob  in  Samx  Cab  ok  Ohb  Eqoalut 
Gooix  —  When  a  sleeping-ear  oompany  selk  to  a  passenger  a  ticket  pvrpor^ 
ing  to  ontitle  him  to  a  partionlar  berth  in  a  desigoated  car,  it  is  bonnd  by  tin 
•ootraet^  evidenced  by  the  ticket^  to  carry  him  to  his  destination  in  that  berth 
and  oar,  or  to  famish  him  an  equally  desirable  berth  in  the  same  locality  m 
anothor  car  of  equal  safety,  convenience,  and  comfort.  And  if  it  fails  in  dm 
this,  it  is  liable  in  damages  for  the  breach  of  its  contract:  Pullman  Patmm 
Cor  Co.  T.  Taylor,  65  Ind.  153;  32  Am.  Rep.  57. 

OOITTRACT  OF  SUBPIRCMUB  Ck>MPANT  ImFUXD  VBOM  SaLB  OT  TiCKBT.  — 

When  a  sleeping«oar  oompany  sells  a  ticket  between  two  points  to  a 
gar,  tfao  Gontraet  entored  into^  of  wMch  the  ticket  is  OYidenoe,  is  imj 
from  tho  natore  and  osages  of  the  employment  of  tiie  company.    It  implied^ 
stipulates  to  fnmish  safe  and  comfortable  cars,  to  exclude  therefrom  all  vm» 
proper  persons,  to  famish  berths  for  its  pansengers,  to  preserve  order 
deconim  in  its  oars,  and  to  keep  a  reasonable  watch  over  the  person 
property  of  its  passengers  while  they  sleep:  8  Wood's  Railway  Law,  1448k 
2  Roror  on  Ratbroads,  987;  Xeims  y.  New  York  8.  O.  Co,,  143  Mass.  267;  SB 
Am.  Repb  135.    Morton,  (X  J.,  in  delivering  the  opinion  of  the  court  in  tkn 
case  last  cited,  said:  '*  When  a  person  buys  the  right  to  the  use  of  a  berth  in 
a  sleeping-car,  it  is  entirely  clear  that  the  ticket  which  he  receiTcs  is  not  in- 
tendod  to,  and  does  not,  express  all  the  terms  of  the  contract  into  which  hm 
enters.    Snob  ticket,  like  the  ordinary  railroad  ticket,  is  little  more  than  n 
symbol  intended  to  show  to  the  agents  in  chaige  of  the  car  that  the  poesesser 
has  entered  into  a  oontract  with  the  company  owning  the  car,  by  whieb  ka 
is  entitled  to  passage  in  the  car  named  on  the  ticket."    We  have  seen  thmk  » 
sleeping-oar  company  is  bonnd  to  maintain  deoomm  in  its  cars.    If,  tberefot% 
the  serrants  of  the  omnpany  in  the  performance  of  this  duty  commit  an 
through  a  mistake  for  which  the  passenger  was  responsible,  the  company 
not  be  liable  for  snch  error.    Thus  in  the  recent  esse  of  FuUman  Palace  Oar 
Co*  ▼•  BaU$,  80  Tex.  211,  a  husband  purchased  a  ticket  for  a  berth  in  n 
sleeping-car,  and  his  wife  subsequently,  withont  disclosing  her  relationship  to 
him,  purchased  from  the  officers  of  the  company  another  berth  acrosa  tkn 
aide  for  his  mother.    After  assisting  her  mother-in-law  to  disrobe,  and 
tially  undressing  herself  in  the  berth  which  she  had  purchased,  she 
the  aisle  to  her  husband's  berth.    The  porter,  obserring  this,  went  to  tkn 
berth,  and  informed  them  that  the  roles  of  the  company  did  not  permit  ansli 
condnot.    The  hnsband  informed  him  that  the  lady  was  his  wife,  bnt  tkn 
porter  called  the  conductor,  and  the  two  compelled  her  to  return  to  her 
mother-in-law's  berth.     The  husband,  who  was  naturally  much  chagrined 
and  hnmiliated,  brought  suit  against  the  company,  but  it  was  held  thai  ka 
had  no  cause  of  action.    The  court,  in  the  coarse  of  its  decision,  said  that  tkn 
porter  and  coudncter  had  acted  with  rudeness,  and  that  if  there  had  been  n 
eaoso  of  action,  their  conduct  would  be  considered  in  aggravation  of  damages^ 
In  Pullman  Palace  Car  Co,  ▼.  Eltrman,  66  Miss.  883,  it  wm  held  that  a  paa- 
senger  who  makes  an  onreasonable  demand  of  the  porter  of  a  sleeping-«sr 
sompany,  and  provokes  an  angry  retort  from  him,  cannot  recover  dsmsfsa 
therefor  from  the  company. 

pAaBSNOXB  VOT  Trbspasssr  xir  SLXSPiMO-oaB,  WHBK.  —  A  passenger  es 
a  railway  train  who  enters  a  sleeping-oar  for  the  purpose  of  asking  pennin* 
aion  to  wash  his  hands  is  not  a  trespasser  in  the  sleeping-car:  Willkmm  r* 
Pullntan  Palace  Car  Co.,  40  La.  Am.  €V!\  8  Am.  St.  Rep.  5.38.  Nor  is  a  pa» 
senger  wlio,  being  unable  to  find  a  seat  in  the  ordinary  car,  enters  the  sltte|h> 
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and  tUc«  a  m*  Hmr:  rforpt  ▼.  ifeiv  Tori;  flfe.  J^.  JT.  Obu,  76  N.  T. 
MS;  88  Abl  Bspk  88k 

OOMPAHT    Wrr    LlABLS    TO     FSKB-PAM    PAHnTTOBR    HOLDrHO     SLBBPKS- 

noKXr.  •— A  ileepiiig-oar  companj  it  not  liable  for  neghgenoa  to  »  parson 
Viio  has  bongfat  a  ticket  for  a  berth  in  the  aleeptitg-ear,  where  he  is  ridiaf 
fa  the  train  on  a  free  pass  exemptmg  the  railway  company  from  liabilitj 
fcr  its  negligence:  UMek  ▼.  New  Tort  Central  dt  H.  R.  IL  R.  Co.,  106  N.  Y. 
80;  2  Am.  St.  Rep.  86d. 

LuBiLiTT  lOR  R0ima&  ov  OoaiPAirr's  Sbktaiit  «o  RnxMoniB  TiOKvr. 
—  In  tiio  oaae  ol  Budk  v.  H^s6^  68  Hub,  185,  a  passenger  boaght  a  ticket  tm 
m  dnkwing-room  sar^  and  hanring  lost  it;  went  to  the  a^snt  to  get  a  duplieata. 
The  agenjb  refosed  to  giro  him  the  dopliottte,  beoauas  the  diagram  of  the  ear 
had  then  pissed  ont  of  his  possession;  bnt  hs  ga^e  to  the  passenger  a  personal 
sard  with  the  following  statement  written  on  it:  "This  gsotleman  holds  a 
natin'Nokomis'tfaisP.ii.  Mislaid.  O.  B.  Benedict.''  The  passenger  took 
lis  seat  in  the  dcawing^faom  oar,  and  prsaonted  the  agent's  escd  to  the  eoi^ 
jfactor,  bat  he  safmsad  to  reanyMis  the  eard,  and  compelled  him  to  mmoTO  ta 
an  offdioaiy  oar.    The  oampsnp  was  held  to  ha  EahU  ha  daaMgsSi 
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fA  NasaasKA,  sn.y 
Wmmrb,  Iv/uNonoir  to  EKSTRaur  PoLumoH  oi;  whm  0«AimBL.— -Aa 

owner  of  a  large  traot  of  land  npon  a  amall  atraam,  who  ereets  and  main* 
taina  thereon  a  large  leediog-bnm,  in  which  he  keeps  sowral  thonasnd 
cattle,  and  washes  into  the  stream  the  mannro  and  nrio%  and  other  f  oni  and 
deleierions  snbstanoes  from  tiie  cattie,  thepeby  foaling  and  poUating  tha 
water  of  the  stream,  and  impregnating  it  with  noriona  srhalatiops,  da- 
itmotlTe  to  hnsbandry  and  daogeroos  to  health,  will,  at  tho  soit  of  an 
adjoining  riparian  proprietor  bdow  him,  be  restrained  from  continning 
the  nnisanco.  And  the  fact  that  the  plaintiff  might  bn  able  at  eompara- 
tively  small  cost  to  supply  water  to  his  cattle  hma  an  indepattdeni 
sonroe  cannot  be  considered  in  eonneetion  with  his  right  to  hnra  tho 
stream  nncontaminated. 

NUISANOI,  CONTINOnfO,  If  AT  BB  RSLIBVBD  AGAINST  AT  LaW  OB  IN  BqUTTT.  — 

A  continning  nnisanoe  caused  by  the  pollution  of  the  waters  of  a  strsani, 
and  others  of  a  like  character,  may  be  proceeded  againat  either  at  Inw  or 
ia  equity,  at  the  election  of  an  injuretl  party. 

Injunction.    Tha  opinion  Btatea  the  caaa. 
HaU  and  McCuUoch^  for  the  appellants. 
/.  If.  Woolviorihy  for  the  appellee. 

Cobb,  J.  This  cause  was  appealed  from  the  judgment  of 
tlie  district  court  of  the  county  of  Sarpy,  which  dissolved  the 
injunction  against  the  defendant  aod  dismissed  the  action  of 
the  plaintififs. 

The  suit  was  brought  to  restrain  the  defendant  from  polliit- 
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ing  ih»  wmiMrs  aad  injuriog  the  flow  of  the  ourrent  of  PapillM 
Creek,  by  discharging  into  it  the  manure  and  offal  from  tbi 
aztenaiiw  ^eaiile-leeding  barns  maintained  by  lbs  dafeudanii 
in  au«k  HianQer  and  degree  as  to  injure  the  stream  for  hui* 
baBdry,  and  destroy  it  for  watering  live-stock  on  the  adjacent 
prenuBBB  of  the  plaintiffs. 

The  facts  appear,  that  in  1886  the  plaintiffs  bought  twe 
paroels  of  land  lying  on  said  stream;  the  one  of  80  acfies 
wae  originally  pre*empted  by  Gilmoreiand  was  bought  of 
Frost,  by  whiob  naaieB  it  is  designated;  the  other,  of  160 
was  bought  of  Gates,  after  whom  it  is  called,  both  lying  oa 
the  creek  below  the  defendant's  lands  and  bams.  In  the  sam» 
year,  the  defendant  bought  four  hundred  acres  of  land  on  tha 
ereek,  adjacent  and  above  the  lands  of  plaintiffs,  for  feeding- 
barns  and  grounds  for  its  cattle.  The  barns  are  alleged  ta 
provide  stalls  for  three  thousand  five  hundred  cattle,  eadi 
animal  having  a  small,  separate  stall,  ranged  in  rows,  heads 
and  tails,  in  uniformity,  with  aisles  for  feeding  between  head- 
rows,  and  the  like  between  tails  for  carrying  away  manure  and 
offial, — the  droppings  falling  into  a  trough,  to  be  carried  off  by 
a  flow  of  water  in  quantities,  two  or  three  times  daily,  and 
thus  conveyed  to  a  sewer  through  which  it  is  carried  on  inta 
the  stream,  amounting  to  one  million  gallons  daily.  By  this 
method,  it  is  claimed  by  the  plaintiffs,  the  water  of  the  stream 
is  disturbed  and  polluted,  rendered  foul  for  all  common  usesp 
and  impregnated  with  noxious  exhalations,  destruetive  to  hus- 
bandry and  dangerous  to  health.  The  plaintiffs  ask  that  tba 
judgment  below  be  reversed,  that  the  injunction  against  tha 
defendant  be  restored  and  continued,  remedying  the  injuries 
•omplained  of,  and  for  general  reliefl 

The  answer  of  the  defendant  admits  the  location  of  the  land 
and  property  of  either  party  on  Papillion  Creek,  in  Sarpy 
County,  as  all^^;  and  admits  maintaining  the  cattle-bama 
fai  the  manner  stated;  and  sets  up  that  the  plaintiflb  had  &»• 
tice  and  fiiU  knowledge  of  the  manner  and  results  of  defend- 
ant's business  prior  to  establishing  it,  and  consented  thereta, 
and  therefore  have  no  cause  of  complaints 

Upon  tha  trial,  the  allegations  of  the  petition  as  to  tha 
ownership  and  occupation  of  the  proi>erty  constituting  Am 
plaintiffs  riparian  proprietors  of  a  portion  of  the  small  stream 
called  the  Papillion,  in  Sarpy  County,  were  liilly  proved,  and 
that  they  owned  and  occupied  said  property  on  either  side  aC 
said  stiaam  for  general  fiarming  and  oatUe-raising  purposes 
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The  allegations  of  the  petition  as  to  the  occnpation  of  a  larga 
tract  of  land  upon  said  stream,  immediately  above  and  adjoin- 
ing the  land  of  the  plaintiffs,  by  the  defendant  company,  and 
the  use  of  it  by  said  defendant  in  the  manner  and  for  the  pur- 
pose as  set  out  in  the  plaintiffs'  petition,  was  also  fully  proYed« 
The  nature,  character,  and  extent  of  the  damage  and  injury 
to  the  plaintiffs,  caused  by  the  use  of  the  defendant's  feeding- 
bam,  and  the  casting  of  the  manure  and  urine  of  their  cattle, 
and  other  foul  and  deleterious  substances  therefrom,  into  the 
•aid  stream,  and  such  substances  mixing  with  the  water  of 
■aid  stream  and  floating  down  to  and  upon  the  land  of  plain- 
tifffl,  was  also  proved.  I  shall  not  deem  it  necessary  to  set 
ant  specifically  the  dates  of  the  acquisition  of  their  several 
rights  in  their  respective  properties  upon  said  stream,  by  the 
parties  plaintiffs  and  defendant,  as  upon  a  careful  examina- 
tiim  of  the  evidence  applicable  to  that  branch  of  the  case  it 
does  not  appear  that  either  party  has  acquired  any  prescrip- 
tive rights  or  been  guilty  of  laches  which  can  be  urged  against 
them  in  the  case. 

While  from  the  evidence  it  may  be  deemed  probable  that 
the  nuisance  to  the  plaintiffs'  land,  by  the  defilement  of  the 
water  of  the  creek,  was  aggravated  by  the  discharge  of  pre- 
mature calves,  or,  as  one  of  the  defendant's  witnesses  calls 
them,  "slumps,  or  deacons,"  therein,  along  with  the  ordinary 
dung  and  urine  from  the  cattle,  during  a  portion  of  the  time 
covered  by  the  pleadings,  to  an  extent  not  to  be  apprehended 
generally  in  the  future,  yet  it  appears  from  the  evidence  that 
the  method  used  by  the  defendant  of  using  warm  or  heated 
fwd  tends  to  cause  cows  to  prematurely  drop  their  calves;  and 
where  large  numbers  of  them  are  kept  together  and  fed  in  that 
manner,  an  entire  cessation  of  that  source  of  defilement  is 
scarcely  to  be  expected.  But  aside  from  this,  it  is  fully  es- 
tablished by  the  evidence  that  the  maintenance  of  defendant's 
feed-stable  in  the  manner  contemplated  by  its  owner,  and 
thoee  skilled  in  that  method  of  feeding  cattle,  and  operated 
strictly  in  accordance  with  the  rules  and  requirements  of  the 
i^stem  adopted,  contemplates  and  will  inevitably  cause  the 
destruction  of  the  stream  below  so  far  as  its  value  to  the  plain- 
tiffs is  concerned,  and  for  the  use  and  purpose  for  which  it  has 
heretofore  been  deemed  most  useful  and  valuable. 

Considerable  evidence,  as  well  as  discussion,  on  the  part  of 
defendant,  is  devoted  to  the  proposition  that  the  injury  coin- 
of  is  trifling,  and  it  is  sought  to  show  that  plaintiffs 
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may  provide  means  of  watering  their  stock  without  resorting 
to  Papillion  Creek,  by  the  outlay  of  a  few  hundred  dollars,  and 
an  annaal  expenditure  of  twenty  per  cent  of  the  original  cost 
To  this  point  defendant  cites  the  case  of  Jacobs  v.  Allard^  42 
Vt.  303;  1  Am.  Rep.  331.  In  that  case  plaintififs  were  the 
owners  and  operators  of  a  starch-mill  propelled  by  water;  de- 
fendant was  the  owner  of  a  shingle-mill  on  the  same  stream 
above.  The  cause  of  action  was,  **  that  the  defendant,  with  the 
intent  and  design  to  injure  the  orators,  and  damage  and  hinder 
them  from  the  use  of  the  water  for  the  purposes  of  their  starch 
factory,  threw  into  the  stream  the  sawdust  and  shavings  and 
waste  from  the  i^hi  igle-mill,  ....  and  that  they  render  the 
water  impure  and  unfit  for  making  starch,  and  clog  the  flume 
and  penstock  and  prevent  the  use  of  the  starch  factory,"  etc. 
The  court,  in  the  opinion,  say:  "  The  evidence  makes  a  strong 
impression  on  our  minds  that  much  of  the  trouble  which  the 
plaintiffs  claim,  and  give  evidence  to  show,  that  they  experience 
in  the  condition  of  the  water  as  it  comes  to  their  works,  is  at- 
tributable to  the  manner  in  which  they  have  constructed  and 
adjusted  a  new  dam,  in  reference  to  their  works,  and  to  the 
lack  of  proper  fenders  and  strainers  to  protect  against  im- 
purities that  may  get  into  the  stream  from  the  mills  and  works 
above  the  plaintiffs.  It  would  seem  that  by  proper  modes  and 
means  which  they  could,  without  unreasonable  pains  and  ex- 
pense, have  adopted  and  put  in  use,  they  could  have  secured 
themselves  from  the  troubles  complained  of,  while  the  defend- 
ant was  using  his  shingle-mill  and  letting  the  sawdust  and 
waste  from  it  go  into  the  stream." 

The  distinction  between  the  above  case  and  the  case  at  bar, 
in  respect  to  the  remedy  suggested,  is,  that  in  the  one  case  it 
is  a  prevention  of  the  effect  of  the  pollution,  and  in  the  other 
it  contemplates  the  enduring  of  the  effect  of  the  pollution  of 
(he  stream,  but  suggests  the  creation  of  an  artificial  water- 
course to  supply  plaintiffs'  land,  and  contemplates  the  aban- 
donment of  the  stream  which  is  the  subject  of  the  litigation. 
The  difference,  as  it  seems  to  me,  is  radical  in  principle;  and 
I  do  not  think  that  the  comparatively  small  cost  at  which 
plaintiffs  might  be  able  to  supply  water  for  their  cattle  from 
an  independent  source  can  be  considered  in  connection  with 
their  right  to  have  the  stream  remain  uncontarainated,  in  the 
manner  shown  by  the  pleadings  and  bill  of  exceptions. 

I  cannot  agree  with  defendant  in  the  assertion,  in  the  brief, 
wnder  the  second  point,  that  *'  the  waters  of  the  Papillion, 
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before  the  building  of  tbe  defendant'B  barn,  were  unfit  fior 
eattle."  I  do  not  so  understand  the  evidence.  While  it  was 
doubtless  inferior  in  sparkling  clearness  to  tbe  waters  of 
streams  of  mountainous  regions,  where  the  soil  is  poor,  con- 
sisting in  great  part  of  sand  and  gravel,  the  evidence,  as  a 
whole,  fails  to  disjinguish  it  from  the  general  run  of  Nebraska 
streams  of  about  the  same  size,  in  respect  to  the  clearness  and 
salubrity  of  its  waters  and  the  height  of  its  banks  and  firm- 
ness of  its  bottom.  That  it  has  been  used  by  tiie  inhabitants 
of  the  country  along  its  banks,  for  the  purposes  of  stock  water, 
since  the  first  settlement  of  the  territory,  is  sufficiently  estab- 
lished by  the  evidence. 

Defendant,  in  the  brief,  under  the  third  point,  uses  the  fol- 
lowing language:  ^  We  admit  the  general  rule,  that  the  pro- 
prietor above  must  so  use  the  water  as  not  to  impair  the 
enjoyment  of  it  by  the  proprietor  below,  and  therefore  must 
not  pollute  it  But  that  general  rule  is  subject  to  a  qualifi- 
cation inherent  in  the  nature  of  the  subject  and  the  relative 
rights  of  the  parties."  The  rule  is  stated  in  nearly  the  same 
language  by  Judge  Maxwell,  in  the  article  on  injunctions,  10 
Am.  &  Eng.  Ency.  of  Law,  844:  '*  Every  owner  of  land  through 
which  a  stream  of  water  fiows  is  entitled  to  the  use  and  en- 
joyment of  the  water,  and  to  have  the  same  flow  in  its  natural 
and  accustomed  course,  without  obstruction,  diversion,  or  pol- 
lution. The  right  extends  to  the  quality  as  well  as  the  quan- 
tity of  water.  If,  therefore,  an  adjoining  proprietor  corrupts 
the  water,  an  action  will  lie  against  him."  And  this  is  the 
law  substantially  as  laid  down  in  the  cases  there  cited,  espe- 
cially Hohman  v.  BoUing  Spring  Bleaching  Co.^  14  N.  J.  Eq. 
835;  Richmond  Mfg.  Co.  v.  Atlantic  D.  Co.,  10  R.  1. 106;  14  Am. 
Rep.  658;  Gardner  v.  Trustees  eiCy  2  Johns.  Ch.  161;  7  Am.  Dee. 
626;  Mayor  etc.  of  Baltimore  v.  Warren  Mfg.  Co.,  69  Md.  96. 

These  cases  are  authority  for  the  plaintiffs  in  the  case  at 
bar,  as  to  all  its  branches.  In  most  or  all  of  them  it  was  held 
that  an  injunction  would  be  granted  without  regard  to  the 
magnitude  of  the  interest  enjoined. 
I  It  is  true,  as  stated  by  defendant  in  the  brief,  that  no  oom- 
plaint  is  made  that  the  defendant's  barns  were  improperly 
built  or  negligently  managed.  Nor  can  it  be  denied  that  the 
defendant's  business  might  be  legitimately  carried  on,  with- 
out damage  to  adjoining  land-owners,  upon  a  stream  of  the 
dse  of  the  Missouri  or  the  Platte;  but  it  is  manifest  from 
the  evidenoe  that  it  cannot^  in  the  magnitude  deseribad  ia 
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the  evidence,  be  carried  on  without  infringing  upon  the  rights 
of  the  lower  land-owners,  upon  a  stream  of  the  sise  of  the 
Papillion. 

I  do  not  deem  it  necesearj  to  discnss  the  question  whether 
the  plaidtiffs  have  a  remedy  by  action  at  law;  for  I  under- 
stand it  to  be  settled  by  the  authority  of  the  cases  cited,  as 
weQ  as  many  others,  that  a  continuing  nuisance,  by  polluting 
the  waters  of  a  stream,  and  others  of  a  like  character,  may  be 
proceeded  against  either  at  law  or  in  equity,  at  the  election  of 
an  injured  party.  See  also  Webb  v.  Portland  Mfg,  Co.^  3  Sum. 
189;  Angell  on  Watercourses,  sec.  444,  and  cases  there  cited; 
Atiomey'0$neral  v.  Steward^  20  N.  J.  Eq.  415;  Lyon  v.  Jfc- 
laughlin,  S2  Vt  42S. 

The  injury  complained  of  by  the  plaintiffs  is  the  pollution 
of  the  watereourse,  and  not  the  improper  or  unreasonableness 
of  the  use  of  the  water  of  the  stream  by  the  defendant.  This 
is  a  qnestioa  of  fact,  and  as  the  decree  of  the  district  court 
was  for  the  defendant,  it  must  be  presumed  that  it  found  that 
diere  was  no  pollution  of  the  stream;  but  such  finding  is  un- 
soBtained  by  the  evidence  as  contained  in  the  bill  of  excep- 
tions, and  ia  clearly  against  it. 

The  decree  of  the  district'  court  is  reversed,  and  a  decree 
iat  the  plaintiffs,  as  prayed,  will  be  entered  in  this  court 


Watsbs  —  iKjUNonov  TO  Rbstbaiv  Pollution  ov.  —  A  defendant,  the 
proprMtor  of  a  8laa{^bter«hoasQ,  wiU  h%  enjoined  fsoni  casting  ofiU  into  a 
flteaam  of  waftar,  thereby  poUating  it;  to  the  injury  of  one  loiver  down  the 
■tream:  Woodywr  ▼.  8chaeffer,  67  Md.  1;  40  Am.  Rep.  419,  and  nota.  Ona 
win  be  enjoined  from  maintaining  a  privy  which  poUotea  bia  neighbor'a  welli 
BoivV^  ii^pco^  MS  Fa.  8t  442;  4B  Am.  Rep.  HNI,  and  note. 


Fbansb  V.  Abmbustbb. 

AnaMUirai^  TAmro  Stat  or  Foriclosi7bs  Svrr  n,  wsm. — Whert^  ia 
an  aotimi  to  forecloae  a  mortgage  on  real  estate,  a  deoree  of  f oreolosure 
and  aale  is  rendered  against  the  defendant,  without  legal  aenrioe  of  aom* 
hmnw  vpOB  him,  and  iftierenpon  faia  brother,  as  agent  for  the  defendant, 
Ib  kia  name,  obtaioa  a  atay  of  the  order  of  sale,  and  the  defendant,  be- 
ing aetified  ef  the  etay,  makes  no  objeetioo,  but  availa  himself  of  t^ 
ihe  taking  of  the  atay  ia  an  appearance  in  the  action;  and  the  defendant^ 
by  aTailing  himaelf  c^  the  atay  taken  in  hia  name  by  hia  brother,  thereby 
letilee  Till  acta. 

Tke  sypiBien  atatoe  the  case. 
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T.  M.  Franu^  pro  $$. 

/.  F.  Lo9ch  and  M,  MeLaa^hlin,  eonfro. 

Maxwell,  J.  This  is  an  action  of  ejectment  brought  by  the 
plaintiff  against  the  defendant  in  the  district  court  of  Cuming 
County  to  recover  the  posssession  of  certain  real  estate.  On 
the  trial  of  the  cause,  the  court  found  the  issues  in  favor  of  the 
defendant  and  dismissed  the  action. 

The  testimony  tends  to  show  that  in  March,  1878,  one 
Robert  B.  Millar,  the  then  owner  of  the  land  in  controversy, 
gave  a  mortgage  on  said  land  to  Aultman  and  Taylor  Companyt 
to  secure  the  sum  of  $718.85;  that  default  was  made  in  the 
payment  of  the  amount  secured  by  said  mortgage,  and  in  April, 
1879,  a  decree  of  foreclosure  and  sale  was  had. 

At  the  time  the  action  to  foreclose  the  mortgage  was  brought, 
Robert  B.  Millar  was  residing  in  the  territory  of  Dakota,  and 
service  of  the  summons  in  that  action  was  made  on  his  brother, 
William  Millar,  as  agent 

It  is  not  claimed  that  William  Millar  was  appointed  the 
agent  of  his  brother  under  the  provisions  of  the  statute,  or  that 
service  upon  him  possessed  any  validity;  and  had  there  been 
no  further  appearance  in  the  case,  the  decree  would  have  been 
void.  After  the  rendition  of  the  decree,  however,  William 
Millar,  as  agent  for  his  brother,  in  his  name,  obtained  a  stay, 
as  follows: — 

^  Aultman  and  Taylor  Company  «.  Robert  B.  Millar  et  aL 
**  To  (As  eUrk  of  $aid  court:  Yon  are  hereby  notified  that  I 
wish  to  have  a  stay  of  the  order  of  sale  on  the  judgment  in  the 
above-entitled  cause  entered  for  the  time  provided  by  law. 
""  Witness  my  hand,  May  7, 1879. 

'^ROBXBT  B.   MlLLAB, 

*•  By  Wm.  Millar,  his  Ag»t* 

Boon  after  this  stay  was  taken,  Robert  B.  Millar  was  informed 
by  the  brother  of  the  decree  of  foreclosure  against  his  land, 
and  that  he  had  requested  a  stay  of  order  of  sale.  Robert 
made  no  objection  to  this,  but  availed  himself  of  the  stay. 
After  its  expiration,  and  an  order  of  sale  had  been  issned  and 
the  laud  advertised  for  sale,  he  returned  to  this  state,  and  on 
the  day  of  the  sale  was  present  in  West  Point,  the  county  seat 
of  Cuming  County,  but  made  no  objection  to  said  sale.  The 
sale  was  confirmed  without  objection,  and  a  deed  made  to  tha 
purchasers. 

The  taking  of  the  stay  was  an  appearance  in  the  aettonc 
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Hdmer  v.  Sehm,  14  Neb.  219;  Worren  ▼.  Diek,  17  Neb.  241; 
Fee  y.  Big  Sand  Iron  Co.,  13  Ohio  St.  668.  And  the  fact 
that  Robert  6.  Millar  availed  himself  of  the  stay  taken  in  his 
name  by  his  brother  was  thereby  a  ratification  of  his  acts. 
His  right  of  action  was  therefore  barred,  and  as  the  plaintiff 
acquired  by  the  conveyance  only  the  rights  of  Robert  B. 
Miliar,  he  took  nothing  by  his  deed. 
The  judgment  is  clearly  right,  and  is  affirmed. 


8tat»  Qirmro,  whbthkr  as  Afpsaranck.  —  Whero  oonn^el  appeared, 
and  got  an  order  extending  his  time  to  file  a  plea,  such  an  appearance  can- 
not be  regarded  as  a  general  appearance  which  waived  irregular  senrioec 
Mnttuam  y.  Pres$  Pub,  Co-^  53  N.  J.  K  160.  Where  a  defendant,  cited  to 
appear  in  an  action,  comes  in  and  aaks  for  a  stay  of  one  day,  and  the  next 
day  appears  to  object  to  certain  irregnlarities»  such  an  appearance  will  not 
eoofer  jurisdiction:  NeUan  t.  Oampbell,  1  Wash.  261.  A  special  appearance, 
designating  the  particnlar  purpose  for  which  the  party  appears,  limits  the 
appearance  to  that  partionlsr  mattan  KittekatU  r.  Meifer,  17  Or.  470l  Set 
MilUr  r.  Hfen^  11  Nab.  474. 


I 
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firATim  or  Ldiitations  Bsoins  to  Run  fbox  Datb  of  Rioordino  ov  Vbavs- 
wiiBHT  CovTSTAHCi  WHiiT.  — While  tho  person  against  whom  a  fraud 
has  been  perpetrated  has  four  years  from  tho  disoorory  of  the  fraud  within 
which  to  oommence  his  snit  for  relief,  the  fraud  will  be  deemed  to  havs 
been  discoipisred  when  such  facts  are  known,  either  actually  or  oonstruo- 
tlTcly,  as  would  amount  to  knowledge,  or  which  would  naturally  suggest 
such  inquiries  as,  if  followed  up»  would  lead  to  such  knowledge.  Where, 
ifaarefore,  an  insolvent  debtor  executes  and  records  a  deed  of  land  to  his 
wiie^  and  it  appears  from  the  evidence  that  his  creditor  was  fully  awars 
of  his  financial  condition,  and  that  the  conveyance  to  his  wife  could  not 
bo  otherwtM  than  fraadnlent^  or  that  by  the  most  superficial  examina- 
tion suggested  by  fiusts  within  his  knowledge  he  might  have  had  full  and 
oomplete  knowledge  of  the  condition  of  the  title,  the  statute  of  limita* 
tiflns  will  begin  to  run  from  the  date  of  the  recording  of  the  eonveyance, 
and  will  bar  the  creditor's  right  to  relief  after  the  lapse  of  four  years 
from  that  date. 

Obbditob's  bill.    The  opinion  states  the  case. 

Im  R.  Wright,  and  Breen  and  Duffie,  for  the  appellant 

Oharlee  B.  Keller ^  for  the  appellees. 

Bksbx,  C.  J.  This  action  was  instituted  in  the  district  court  of 
Dcraglaa  Gounty^and  was  in  the  nature  of  a  creditor's  bill.  It  was 
alleged  in  the  petition  that  in  the  year  1868,  James  W.  Davis 
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became  indebted  to  the  plaintiff,  and  that  upon  such  indebted* 
ness  plaintiff  recovered  a  judgment  against  the  said  Davis  for 
the  sum  of  $3,069.70,  said  judgment  having  been  rendered  bj 
the  district  court  of  Douglas  County;  that  the  judgment 
became  dormant,  and  that  the  same  was  revived  by  the  order 
of  said  court  at  the  October  term  thereof,  1885,  and  it  thereby 
became  a  lien  upon  all  the  real  estate  of  the  said  defendant 
situate  in  said  Douglas  County;  that  on  the  nineteenth  day  of 
June,  1886,  plaintiff  caused  an  execution  to  be  issued  upon 
said  judgment  and  placed  in  the  hands  of  the  sheriff;  and 
that  on  the  twenty-third  day  of  AugUBt,  of  the  same  year,  the 
sheriff  returned  said  execution  unsatisfied,  for  want  of  pr<>i>- 
erty  upon  which  to  levy  and  make  the  same;  that  the  said 
Davis,  about  the  date  of  the  incurring  of  the  indebtedness,  and 
before  and  at  the  time  of  the  recovery  of  said  judgment,  was 
indebted  to  numerous  persons,  and  contemplated  utter  insol- 
vency, and  with  a  view  to  defraud,  hinder,  and  delay  his  credi- 
tors, at  the  time  and  date  mentioned  in  the  petition,  purchased 
certain  real  estate,  which  is  described  therein,  with  his  own 
means  and  money,  and  for  the  purpose  of  hindering,  delaying, 
and  defrauding  his  creditors,  caused  the  title  to  said  property 
to  be  taken  in  the  name  of  defendant  Elizabeth  Davis,  his 
wife;  that  at  the  time  of  the  execution  of  the  conveyances  to 
her,  she  well  knew  of  the  insolvent  condition  and  fraudulent 
intentions  of  the  said  James  W.  Davis,  her  husband,  and  com- 
bined and  confederated  with  him  to  hinder,  delay,  and  defraud 
his  creditors,  and  that  all  of  the  property  described  in  the 
petition  was  in  truth  and  in  fact  the  property  of  the  said  James 
W.  Davis,  and  subject  to  the  payment  of  his  debts;  that  sub- 
sequent to  the  execution  of  the  deed  of  conveyance  to  her,  and 
in  the  years  1879  and  1880,  she  conveyed  the  real  estate  to 
certain  persons  named  in  the  petition,  and  who  after  that  time 
reconveyed  the  same  to  her;  but  that  the  persons  to  who«ii  she 
conveyed  the  property  never  owned  the  same  and  had  no  title 
therein,  the  conveyance  being  made  for  the  purpose  of  covering 
up  and  hiding  the  title,  and  thus  assisting  in  defrauding  the 
creditors  of  the  said  James  W.  Davis;  that  during  all  of  said 
time,  the  said  James  W.  Davis  was  the  sole  owner  of  the  real 
estate,  and  that  he  erected  buildings  and  made  improvements 
thereon  of  great  value,  and  paid  for  the  same  out  of  his  own 
means.  The  other  defendants  were  re£erred  to  io  the  petition 
as  claiming  to  have  some  interest  in  fractional  portions  of  the 
real  estate  described,  but  it  was  alleged  that  whatever  interest 
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thej  had  was  obtained  subsequent  to  th«  rendition  of  the  judg- 
ment, and  with  full  notice  of  the  lien  created  thereby,  and  that 
the  said  James  W.  Davis  was  the  sole  owner  of  the  property. 
The  prayer  of  the  petition  was,  that  a  decree  might  be  entered 
declaring  the  property  to  have  been  the  property  of  James  W. 
Davis,  and  be  made  subject  to  plaintifTs  judgment. 

The  defendants,  James  W.  and  Elizabeth  Davis,  filed  sepa- 
rate answers,  denying  all  the  allegations  of  the  petitioni 
excepting  that  they  were  husband  and  wife;  that  the  deeds 
were  executed  to  Elizabeth  Davis,  and  recorded  at  the  time 
alleged  in  the  petition;  that  the  improvements  made  upon  the 
real  estate  were  made  by  James  W.  Davis  in  the  year  1868; 
and  also  pleading  the  statute  limitations. 

To  these  answers  plaintiff  filed  a  reply,  realleging  the  fraud- 
ulent character  of  the  deed  to  Elizabeth  Davis;  denying  that 
the  record  of  the  deed  imparted  notice  to  him;  denying  knowl« 
edge  that  the  real  estate  was  the  property  of  the  said  James 
W.  Davis;  and  alleging  that,  aside  from  what  was  shown  by 
the  records  of  Douglas  County,  the  fraud  was  discovered  and 
made  known  to  the  plaintiff  within  one  year  previous  to  the 
commencement  of  the  action,  and  not  before,  and  that  the 
cause  of  action  accrued  upon  the  discovery  of  the  fraud. 

The  other  defendants  filed  separate  answers,  alleging  their 
purchase  of  the  portions  of  the  real  estate  occupied  by  them; 
that  the  same  was  made  in  good  faith  and  for  value,  and  with* 
out  any  knowledge  of  plaintiff 's  alleged  rights  under  his  judg* 
ment. 

The  oanse  was  tried  to  the  district  court,  the  trial  resulting 
in  a  general  finding  in  &vor  of  all  the  defendants,  and  a 
decree  dismissing  plaintiff^s  petition.  From  this  decree  plain- 
tiff  appeals. 

A  number  of  questions  are  presented  for  consideration  by 
the  iHiefii,  but  it  is  deemed  essential  to  notice  but  one,  as  it  is 
thought  to  be  decisive  of  the  case. 

There  is  no  question  but  that  the  plaintiff's  right  to  apply 
the  property  to  the  payment  of  his  claim  was  barred  by  the 
statute  of  limitations,  if  the  statute  began  to  run  upon  the  fil« 
ing  for  record  of  the  deed  by  which  the  real  estate  was  finally 
conveyed  to  Mrs.  Davis,  for  by  section  12  of  the  Civil  Code 
the  statutory  limit  is  four  years  after  the  discovery  of  the 
fraud.  This  section  of  the  code  has  been  construed  by  this 
court,  so  &r  as  its  application  to  the  question  involved  in  this 
case  is  concerned,  in  Hellman  v.  DavU^  24  Neb.  798;  Parker  v. 
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Kuhn,  21  Neb.  413;  69  Am.  Rep.  838;  Blake  ▼.  Chambers,  4 
Neb.  90.  By  these  cases  it  is  pretty  well  settled  iq  this  state 
that  while  the  person  against  whom  a  fraud  has  been  perpe- 
trated has  four  years  from  the  discovery  of  the  fraud  in  which 
to  commence  his  suit,  yet  the  fraud  will  be  deemed  to  have 
been  discovered  when  such  facts  are  known,  either  actually 
or  constructively,. as  would  amount  to  knowledge,  or  which 
would  naturally  suggest  such  inquiries  as,  if  followed  up, 
would  lead  to  such  knowledge.  This  being  the  rule,  we  are 
led  to  inquire  whether  plaintiff  is  entitled  to  pursue  his  action 
to  a  favorable  decree,  as  having  discovered  the  fraud  within 
four  years  prior  to  its  commencement,  or  whether  by  lapse  of 
time  his  right  to  relief  has  become  barred. 

The  land  which  it  is  sought  to  subject  to  the  payment  of 
plaintiff's  judgment  is  described  as  the  north  half  of  the 
northwest  quarter  of  section  35,  township  15  north,  range  12 
east,  in  Douglas  County.  It  clearly  appears  that  the  convey- 
ances were  made  and  placed  on  record  at  a  time  when  defend- 
ant was  known  to  be  insolvent,  or  at  least  just  prior  thereto; 
that  defendant  resided  upon  the  land  and  made  improvements 
thereon,  and  that  plaintiff  kn^w  in  the  year  1876,  or  prior 
thereto,  of  such  residence;  that  it  was  claimed  by  some  of  the 
family,  and  was  charged  by  the  record  with  knowledge  of 
the  condition  of  the  title  as  it  then  appeared.  In  answer  to  the 
question,  "  You  knew  this  land  had  been  bought  and  stood  in 
the  name  of  Mrs.  Davis?"  he  answered, ''  I  presume  I  did.  I 
don't  think  I  ever  looked  at  the  records,  bat  I  was  satisfied 
that  was  the  case."  He  had  seen  defendant  very  frequently 
after  his  judgment  was  obtained,  had  conversed  with  him 
about  it  and  the  payment  of  the  claim,  had  received  assur- 
ances that  it  would  be  paid,  that  he  was  "  to  be  taken  care 
of,"  and  that  the  parties  in  New  York,  to  whom  defendant  J 
W.  Davis  was  hopelessly  indebted,  had  agreed  to  '*  wipe  oc^ 
the  indebtedness  so  that  it  would  not  be  hanging  over  Davis,'* 
and  at  that  time  he  would  get  his  money.  It  appears  from 
all  the  evidence  that  plaintiff  was  fully  aware  of  the  financial 
condition  of  Davis,  and  that  the  conveyances  to  his  (Davis's) 
wife  could  not  be  othervrise  than  fraudulent.  Or  if  this  can- 
not be  said  to  have  been  fully  established,  that  by  the  most 
superficial  examination  suggested  by  facts  within  his  knowl- 
edge he  might  have  had  full  and  complete  knowledge  of  the 
condition  of  the  title.  As  we  have  seen,  this  was  su£Bcient  to 
cause  the  statute  to  run. 

The  decree  of  the  district  court  is  affirmed. 
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Fraud  —  Limitatiovb  of  Acrnon 8.  —  A  party  seeking  to  relievo  himBelf 
from  fraud  muat  i»how  that  he  used  due  diligence  to  discover  it,  in  order  to 
tave  himaelf  from  the  bar  of  the  etatnte  of  limitations:  Laiailiade  ▼.  Orefia, 
91  OaL  566;  20  Am.  Si.  Bep.  219,  and  note.  Where  a  party  has  held  prop- 
erty in  open  visible  poseesaion  lor  the  statutory  time,  his  rights  will  not  be 
affected  by  the  fraud  of  bis  vendor:  Mun^en  v.  Halhwell,  26  Tex.  475;  84 
Am.  Dec  682^  and  note.  The  statute  will  commence  to  run  from  the  time 
that  the  fraud  oould  have  been  discovered  by  the  nee  of  reasonable  diligence: 
Smiik  T.  /V^,  24  Tex.  846;  76  Am.  Dec  109,  and  note;  Jaffraif  v.  Bear,  103 
N.  C.  165.  Where  parties  are  entitled  to  have  a  oonveyance  set  aside  as 
fraudulent,  and  fail  to  do  lo  lor  ten  year%  their  rights  are  barredt  Donqf  r. 
84Ky.420L 
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[28  NaBBASXA,  676.] 

JukwULwn  CoHTXTAiroBs— Obantei  bayivo  Kvowlbdqb  ov  Fraudu- 
I.B1IT  Imtimt  not  Bona  Fidi  Purohaseb.  — A  purchaser  of  an  entire 
■took  of  goods,  constituting  the  whole  of  the  property  of  a  debtor,  who 
knows  that  the  effect  of  his  alleged  purchase  will  be  to  hinder  and  delay, 
if  not  to  defraud,  the  creditors  of  such  debtor,  is  not  a  bonaJiiU  purchaser. 
Such  purchaser  cannot  close  his  eyes  to  the  circumstances  under  which 
the  debtor  sells,  and  if  he  buys  at  a  considerable  discount,  and  the  pro- 
posed means  of  payment  must  have  the  effect  of  hindering  and  delaying 
the  seller's  creditors,  he  will  buy  at  his  periL 

WmAXmUlMMtT   OOHTBTAMOIB^  CbIDITOXS    DbTRAUDKD    MAT  CONTB8*.  —  Tho 

words  "as  against  the  person  so  hindered,  delayed,  or  defrauded,"  in  a 
statnte  against  fraudulent  conveyances  by  debtors,  are  intended  to  limit 
the  right  of  recovery  to  those  who  have  suffered  by  the  act  complained 
of.  A  mere  volunteer  who  has  no  interest  in  the  result  of  the  suit  can- 
not  oomplain,  even  if  the  transfer  is  known  to  him  to  be  fraudulent,  but 
a  oreditor  who  has  been  delranded  has  an  unquestionable  right  to  oontest 
tho  sale 

AnIWXB  will  BI  LiBBBALLT  CONSTRVBD  AITKR  VnoHA 

CoNVSBSioN.    The  opinion  states  the  case. 

WigUm  and  WhUhaUj  for  the  plaintiff  in  error. 

Hdrnea  and  Hay$^  e(mtra. 

Maxwell,  J.  This  action  was  brought  by  the  plaintiff 
against  the  defendant  in  the  district  court  of  Madison  County, 
to  recover  a  judgment  for  the  conversion  of  "  the  entire  stock 
ef  harness,  whips,  saddles,  saddlery  hardware,  collars  and 
leatiier,  the  safe,  show-case,  and  stove  which  were  in  the  har- 
ness-shop in  Beels's  block,  in  the  city  of  Norfolk,  Nebraska,  at 
the  time  hereinafter  mentioned,  formerly  occupied  by  H.  L. 
Spaulding,  together  with  all  the  tools  and  fixtures  belonging 
to  said  shop,  which  goods  and  chattels  were  of  the  value  of 
IU68.26. 
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^  On  the  twenty-eighth  day  of  April,  1888,  the  defendant 
obtained  poeseesion  of  the  said  goods  and  chattels,  and  unlaw- 
fully and  wrongfully  converted  the  same  to  his  own  use,  to  tb» 
damage  of  the  plaintiff  in  the  snm  of  $1,163.26." 

Flynn  answered  the  petition,  and  alleged  that  he  was  the 
sheriff  of  Madison  County,  and  levied  upon  the  property  in 
question  ''  by  virtue  of  an  order  of  sale  issued  by  the  ooontgr 
court  of  Madison  County,  upon  a  judgment  rendered  in  said 
court  in  favor  of  Marks  Brothers  Saddlery  Company  and 
against  H.  L.  Spaulding.  Marks  Brothers  Saddlery  Com- 
pany intervened  and  answered,  ^  that  on  the  twenty-eighth 
day  of  April,  1881,  your  petitioner  commenced  its  action  in 
the  county  court  against  H.  L.  Spaulding,  on  an  account  for 
goods  sold  and  delivered,  and  caused  an  attachment  to  be 
issued  in  said  action,  levied  up<m  a  certain  stock  of  har- 
ness, saddlery,  etc.,  being  the  property  described  in  plain- 
tiff's petition;  that  afterwards,  to  wit,  on  or  about  the  twenty- 
seventh  day  of  June,  1888,  the  defendant,  as  sheriff  of  aaid 
county,  sold  the  said  property  by  virtue  of  an  order  of  sale 
issued  by  the  county  court  aforesaid,  on  a  judgment  ren- 
dered in  said  action;  that  the  said  defendant  has  no  interest 
in  said  property,  or  the  proceeds  of  the  sale  thereof, — yoiir 
petitioner  is  the  real  party  in  interest;  that  the  said  prop- 
erty so  levied  upon  and  sold  by  the  defendant  was  in  the 
possession  of  the  said  H.  L.  Spaulding,  and  the  property  of 
said  Spaulding  on  the  day  preceding  the  levy  of  said  attach- 
ment, and  until  a  late  hour  o(  the  night  preceding  the  said 
levy;  that  it  constituted  the  entire  stock  in  trade  of  said 
Spaulding,  who  had  been  for  several  years  before,  and  until 
said  time,  engaged  in  the  harness  and  saddlery  bneineas  at 
Norfolk,  Nebraska;  that  said  Spaulding  was  largely  indebted 
to  your  petitioner,  and  other  dealers  in  the  same  line  of  goodsp 
and  the  said  Spaulding  was,  and  had  been  for  several  years, 
carrying  on  his  said  business  in  a  building  belonging  to  and 
rented  of  the  plaintifi^  who  was  fully  advised  of  his  financial 
condition;  that  the  said  Spaulding  pretended  to  sell  said  irtock 
of  goods  to  plaintiff,  but  such  sale  was  made  with  the  intent 
to  defraud  your  petitioner,  and  other  creditors  of  said  Spant 
ding,  and  no  sufficient  consideration  was  paid  for  the  same; 
and  the  purchase  thereof,  if  made  at  all  by  plaintiff,  was  an 
made  with  full  knowledge  on  the  part  of  said  plaintiff  of  such 
fraudulent  intent.'* 

On  the  trial  of  the  cause,  the  jury  returned  a  verdict  for  thn 
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dofeodaat,  and  a  motion  far  a  new  trial  having  been  OTerroledi 
judgment  waa  entered  on  the  verdict. 

A  large  number  of  errors  are  aaaigned  in  the  petition  in 
error,  which  need  not  be  noticed,  as  it  ia  apparent  from  the 
ieBtimonj  that  the  verdict  and  judgment  conform  to  the  proofl 

The  testimony  tenda  to  show  that  in  April,  1888,  one  H.  L. 
Spaulding  was  conducting  a  harness-shop  in  Beels's  block,  in 
the  city  of  Norfolk,  Nebraska,  and  that  he  had  been  engaged 
in  that  business  for  about  four  years;  that  at  that  time  he 
made  a  verbal  agreement  with  one  Hopkins  to  purchase  his 
atoek  at  ten  per  cent  below  the  wholesale  price;  that  in  pur- 
suance of  this  agreement  an  invoice  of  the  stock  was  taken, 
which  amounted  to  $1,205;  that  Hopkins  thereupon  refused 
to  take  the  stock  at  the  invoice  figures,  but  offered  $950  for 
the  stock,  which  Spaulding  refused.  Spaulding  at  this  time 
testifies  that  he  was  owing  for  stock  from  nine  hundred  to 
^eren  hondred  dollars,  some  of  the  claims  for  which  were  due, 
and  there  is  testimony  tending  to  show  that  he  had  asked  an 
•extension  of  time  for  the  payment  of  some  of  these  claims. 

Some  of  the  agents  6f  the  creditors  were  present  in  Norfolk 
on  the  day  the  alleged  sale  to  Beels  took  place,  and  others 
were  expected  and  were  there  the  next  day. 

Mr.  Beels  and  Spaulding  were  at  Madison  on  an  excursion, 
smd  while  there,  late  at  night,  the  following  bill  of  sale  was 
pvepaied  and  signed:  — 

**  This  article  witnessetfa,  that  I,  H.  L.  Spaulding,  for  and  in 
•consideration  of  one  thousand  dollars  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  do  hereby  sell  and  convey 
«n to  Gleorge  W.  Beels  the  following  described  property,  to  wit: — 

^  All  my  stock  of  harness,  whips,  saddles,  saddlery  hard- 
ware, collars,  leather,  safes,  show-cases,  and  stove  now  in  my 
harness-shop  in  Beels's  block,  in  the  city  of  Norfolk,  Nebraska, 
together  jrith  all  my  tools  and  other  fixtures  belonging  to  said 
ebop,  except  my  small  bench-tools,  such  as  awls,  round  knives, 
etc.,  such  as  belong  to  an  individual  set;  for  a  specific  descrip- 
tion of  said  stock,  tools,  etc.,  reference  is  hereby  made  to  a 
•certain  bill-invoice  of  same,  made  in  the  presence  of  H.  L. 
Spaulding,  Burt  Shearer,  D.  A.  Hopkins,  and  Mr.  Cooley,  on 
April  25,  1888,  which  bill  is  now  in  said  safe,  and  is  made  a 
(Murt  hereof. 

^  And  I  also,  in  consideration  of  the  further  sum  of  three 
linndred  dollars,  I  hereby  sell  and  convey  unto  said  Gecn^ge 
W.  Beels  all  my  accounts  as  now  appears  on  my  bocAs,  to- 
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gether  with  books  containing  same,  amounting  to  aboat  five 
hundred  dollars,  and  not  less  than  four  hundred  dollars. 

"Possession  of  said  shop  and  said  stock  is  hereby  transferred 
to  said  George  W.  Beels. 

**  Witness  my  hand  the  twentieth  day  of  April,  1888. 

''H.  L.  Spauldimq. 
"Witnesses:  — 

"  W.  H.  Law. 

"  W.  H.  Peck." 

This  was  all  the  property  possessed  by  Mr.  Spaulding,  ex- 
cept some  money  and  notes  derived  from  the  sale  of  his  home- 
stead, and  which  seem  to  have  been  reserved  for  the  purchase 
of  another  homestead.  It  is  claimed  on  behalf  of  the  plain- 
tifis  in  error  that  the  testimony  fails  to  show  that  this  was  all 
of  Spaulding's  property,  but  this  is  a  mistake,  as  Spauldiug's 
own  testimony  shows  such  to  be  the  case.  The  book-accounts, 
if  placed  at  $400,  would  make  $1,605,  —  which  Beels  received 
from  Spaulding.  For  this,  according  to  his  own  testimony,  he 
satisfied  a  debt  of  one  hundred  dollars  due  to  himself.  He 
assumed  a  note  of  $285  at  one  of  the  'banks  in  Norfolk,  and 
gave  his  own  note  to  Spaulding  for  about  $900. 

On  the  day  after  the  sale,  he  was  informed  by  an  attorney  of 
one  or  more  of  the  creditors  that  the  sale  was  regarded  as 
fraudulent  as  to  creditors,  but  if  the  creditors  could  reach  the 
amount  due  upon  the  note  they  would  seek  relief  in  that  way. 

After  this,  but  apparently  on  the  same  day,  Beels  traded 
land  to  Spaulding  for  the  note. 

Both  Beels  and  Spaulding  testify  that  this  trade  for  land 
was  not  contemplated  when  the  bill  of  sale  was  executed. 

It  evidently  was  done,  however,  to  prevent  Beels  being  gar- 
nished and  the  creditors  paid.  A  creditor  may  collect  his 
claim  from  a  failing  debtor  and  not  be  chargeable  with  aiding 
him  to  defraud  his  creditors,  and  such  creditor  m^j  accept 
payment  in  goods,  so  that  the  goods  are  purchased  at  a  fair 
price,  and  no  more  taken  than  will  pay  the  debt  The  pro- 
hibition of  the  statute  applies  to  transfers  made  by  a  debtor, 
and  not  to  a  creditor. 

But  when  a  debtor  has  incurred  debts  on  the  strength  of  his 
being  the  owner  of  certain  property,  his  creditors  have  an 
equitable  claim  thereon,  and  may  insist  that  he  use  his  prop- 
erty honestly  and  fairly,  and  without  any  intention  of  hinder- 
ing and  delaying  them  in  the  collection  of  their  claims:  Set^ 
VMur  V.  WiUoUf  19  N.  Y.  417;  and  if  the  debtor  dispose  of  his 
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property  in  sucli  a  way  as  to  violate  Qui  trust  reposed  in  him 
at  the  creation  of  the  debt,  by  disposing  of  his  property  in  such 
a  manner  as  to  hinder  and  delay  or  defrand  creditors,  and  the 
person  purchasing  has  notice  of  such  intent,  he  will  not  be 
protected:  Weed  y.  Pierce^  9  Cow.  722;  Smith  ▼.  SandSf  17 
Neb.  498. 

In  the  latter  case  it  is  said:  ^' A  debtofi  while  the  owner  of 
his  property,  sustains  two  distinct  relations  in  regard  to  it, 
viz.,  as  owner  and  as  qttari  trustee  for  his  creditors.  If  his 
creditors  have  taken  no  lien  upon  the  property  as  security,. 
they  may  be  said  to  have  given  him  credit  upon  the  implied 
agreement  that  liis  property  shall,  if  necessary,  be  applied  to 
the  payment  of  his  debts,  and  such  creditors  have  an  equitable 
lien  upon  the  property  for  that  purpose:  Bump  on  Fraudu- 
lent Ck)nveyances,  13, 14;  Eppes  v.  £andoIp&,  2  Call,  125;  Sey- 
mour V.  WUson,  19  N.  Y.  417. 

*'  The  law  requires  the  debtor  to  act  in  good  faith  with  his 
creditors,  and  apply  his  property,  not  exempt,  if  need  be,  to 
the  payment  of  his  debts.*  If  he  attempts  to  evade  this  duty^ 
and  for  the  purpose  of  hindering  or  defrauding  his  creditors 
by  transferring  his  property  to  another  without  consideration^ 
or  with  knowledge  on  the  part  of  grantee  of  the  fraudulent 
intent,  such  grantee  will  take  the  property  charged  with  the 
trust,  and  if  he  converts  the  property  into  money,  he  will  be 
liable  for  its  value,  less  any  valid  liens  subsisting  against  it.*^ 

A  purchaser  cannot  close  his  eyes  to  the  circumstanceB 
under  which  a  debtor  sells  his  goods,  —  his  entire  stock.  If 
he  bays  at  a  considerable  discount,  and  the  effect  of  the  pro- 
posed means  of  payment  must  be  to  hinder  and  delay,  if  not 
defraud,  creditors  of  the  seller,  the  purchaser  will  buy  at  liifl 
peril. 

Good  faith,  honesty,  and  fair  dealing  require  that  the  debtor's 
property  be  applied  to  the  payment  of  his  debts,  and  it  is  the 
doty  of  the  courts  to  frown  upon  all  attempts  of  a  debtor  and 
pnrchaser  of  his  goods  to  evade  that  duty. 

It  is  evident  that  Mr.  Beels  well  knew  that  the  effect  of  his 
alleged  purchase  would  be  to  hinder  and  delay,  if  not  defrand^ 
the  creditors  of  Spaulding,  and  that  he  is  not  a  bona  fid$ 
purchaser.  It  is  claimed  by  the  plaintiff  in  error  that  the 
lang(uage  of  section  17,  chapter  32,  Compiled  Statutes,  that 
**  every  conveyance  or  assignment^  in  writing  or  otherwise,  of 
any  estate  or  interest  in  lands,  or  in  goods  or  things  in 
actioni  of  of  any  rents  or  profits  issuing  therefirom,  and  eveqf 
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ebarge  upon  lands,  goodsi  or  things  in  actioD,  or  upon  tha 
rsDts  and  profits  thereof  made  with  tha  intent  to  binder, 
delay,  or  defraud  creditors  or  persons  of  their  lawful  rights, 
damages,  forfeitures,  debts,  or  demands,  and  every  bond  or 
other  evidence  of  debt  given,  suit  commenced,  or  decree  or 
jadgment  suffered,  with  the  like  intent  as  against  the  person 
io  hindered,  delayed,  or  defrauded,  shall  be  void," — is  re» 
strictive,  and  hence  the  words  at  the  close  of  the  section, 
**  against  the  person  so  hindered,  delayed,  or  defrauded," 
limit  the  right  of  recovery  to  one  that  is  hindered,  delayed,  or 
defrauded  by  the  acts  complained  o£  It  is  claimed  that  this 
provision  is  peculiar  to  this  state. 

An  examination  of  the  statutes  of  the  several  states,  bow« 
ever,  shows  that  a  provision  of  similar  import  is  found  in 
many,  if  not  most,  of  tbe  states,  and  is  also  found  in  the  sec- 
ond section  of  13  Elis.,  c.  5,  from  which,  in  substance,  our 
statute  appears  to  have  been  taken. 

The  evident  intention  was  to  limit  the  right  of  recovery  to 
those  who  had  suffered  by  the  act  complained  of,  while  as  be- 
tween the  parties  to  it,  the  sale  would  not  be  di8turl>ed.  In 
other  words,  a  mere  volunteer  who  has  no  interest  in  the  result 
of  the  suit  cannot  complain,  even  if  the  transfer  was  well 
known  to  him  to  be  fraudulenti  because  he  sustains  no  injury 
by  such  fraud. 

When,  however,  as  in  the  case  at  bar,  the  creditors  who 
have  been  defrauded  complain,  their  right  to  contest  the  sale 
is  unquestionable. 

Some  objection  is  made  to  the  answer  that  it  does  not  charge 
fraud  on  the  part  of  Spaulding  and  Beels. 

In  our  view,  however,  the  answer,  liberally  construed  after 
a  verdict,  does  state  sufficient  to  entitle  the  creditors  to  relief! 

It  is  unnecessary  to  notice  the  instructions. 

The  judgment  is  clearly  right,  and  is  affirmed. 


Fbauditlbnt  CoNTBTAHon  —  EvrBOT  OF  KifowLXDoa  BT  Gbaktbb  of 
0aANTOB'B  FaAiTDVLBirr  iBTBirv.  —  A  parohMer  from  an  maolTent  debtor 
BMHt  prove  that  he  wae  wilAunii  notice  of  the  fraud;  otherwiee  he  aeqnirea 
ao  tttle^  and  wiU  not  he  protected:  Tillman  r.  Hdlw.  7S  Tex.  697;  22  Am. 
St.  Rep.  77;  Van  HaalU  ▼.  Harringkm,  101  Ma  602;  20  Ajn.  Si.  Bep.  626^ 
and  note  632;  633;  Paul  r.  Bwgk,  85  Va.  955. 

A  mere  knowledge  bj  the  grantee  tliat  tiie  grantor  waa  inaolTont  a*  fha 
tfane  of  the  transfv  ia  not  aafieients  AlUarUM  ▼.  Brsmkam,  SO  OaL  S31;  IS 
Am.  St  Bap.  200,  and  note;  Poehelm  «.  Oaiotmei^  40  La.  Ana.  S27. 

Tbaubuubmt  Comybtanobb — Who  oav  Attack. — Oreditors  only  ef  a 
grantor  can  attack  a  oonveyanoe  as  fraudidentt  Mcdmrnqf  t.  McCkirnqf,  9 
Tn.  19%  49  Am.  Deo.  738. 
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M1TOHEL8ON  V  Smith: 

[2B  NBBRAflKAt  1168.] 
HOHXBTIAIV  Ain>m0VAL  IdABILXTT  WILL   3I0T   VI   ImPOSID  OV,  ST  VlB* 

■MALiiia  faomuraii  —  Where  a  huebend  end  wife  exeonte  a  nortgege 
*p«D  tbar  hemerteed,  and  tAar  real  ertiOte  ovaed  by  tbe  wif e^  aad  ibe 
aiterwarda  ezeoatea  to  aaathar  pereon  a  martgife  npea  the  mmm  real 
•itate^  exoepiing  the  homestead,  in  a  enit  to  loreoloee  the  mor^^ee  Che 
fint  Diortgi^gee  will  not  be  required  to  ezhaoat  the  fnnd  derived  from  a 
aale  of  the  homestead  before  tesortiiig  to  the  land  ooveied  bj  the  seooad 
mortgage;  the  court  has  na  authority  to  impose  a  greater  burden  apaa 
the  homeetead  than  has  been  plaoad  thereon  Itj  the  perties  thsmselTOs  or 
by  the  law.  This  is  net  a  case  in  whieh  the  seonrities  ean  be  marshsled. 
BoMxsTXAD  Law  Libkrallt  Constrvxd.  — The  homestead  law  is  remedisl 
in  its  eharaoter,  end  is  to  reoeifa  a  liberal  oousiruction,  to  eany  into  aflsat 
Ha  baaeftoeot 


Suit  to  foreclose  a  mortgage.    The  opinion  statei  the 
SoMktt  umd  BatM^  for  the  plaintiffs  ja  amor. 
Burke  and  Prautf  contra, 

IIazwbll,  J.  On  December  21,  1883,  the  defendanta 
cnted  and  deUvered  to  Joel  G.  Williams  a  mortgi^  on  a  part 
of  lot  No.  16,  in  block  No.  1,  in  the  town  of  Blue  Springs,  and 
also  on  lots  8  and  4,  in  block  9,  in  Hall's  Addition  to  Blue 
Springs,  to  secure  the  sum  of  $186.92.  This  property  stood  in 
the  name  of  Catharine  Smith,  and  both  Oatharine  Smith  and 
h^r  husband,  Jacob  W.  Smith,  signed  the  mortgs|^e. 

On  February  2,  1884,  the  defendant  Catharine  Smith  ess* 
eated  and  delivered  to  the  plaintiffs  a  mortgage  on  that  por- 
tion of  the  same  property  described  as  a  part  of  lot  16,  in  bloek 
No.  1,  to  secure  the  sum  of  $425.  This  mortgage  was  signed 
only  by  the  defendant  Catharine  Smith. 

On  the  seventh  day  of  January,  1886,  the  plaintifiis  brought 
an  action  in  the  district  court  of  Gage  County,  Nebraska,  to 
foreclose  the  last-mentioned  mortgage.  The  prior  mortgagee, 
Joel  C.  Williams,  was  made  a  party  to  this  suit  and  the  alle- 
gations as  to  him  in  said  foreclosure  petition  were  as  follows: — 

*<The  defendant  Joel  C.  Williams  claims  a  lien  on  said 
premises  by  virtue  of  a  mortgage  executed  and  delivered  to 
him  by  said  defendants  on  or  about  December  21, 1883,  on  the 
premises  hereinbefore  described,  together  with  other  property, 
to  secure  the  sum  of  $186.92,  and  plaintiff  alleges  the  feet  to 
be  that  the  other  property  inchided  in  said  mortgage  of  said 
Joel  C.  Williams  is  sufficient  to  pay  and  is  of  sufficient  valne 
to  seeore  said  Williams  his  claim  of  1186.92,  and  that  the 
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fioperty  herein  described  is  not  of  sufficient  value  to  pay  both 
the  lien  of  these  plaintiffs  and  the  lien  of  the  defendant  Wil* 
liamSy  and  not  worth  over  the  sum  of  plaintiffs'  said  mortgage/' 

The  prayer  was  the  CH'dinary  form  of  prayer  of  foreclosure, 
with  the  addition  that  the  defendant  Joel  C.  Williams  be  re- 
quired to  exhaust  his  other  security  on  his  indebtedness  be- 
iore  having  or  receiving  any  of  the  proceeds  of  the  sale  of  the 
premises  described  in  plaintiffs'  mortgage.  In  the  mean  time 
Joel  0.  Williams  disposed  of  his  mortgage  to  the  defendant 
Charles  A.  Murdock,  who  was  substituted  as  defendant  in 
place  of  Williams.  On  September  13,  1886,  the  defendant 
Murdock  filed  a  cross-petition,  asking  that  his  mortgage  be 
declared  a  first  lien  on  the  entire  premises,  and  for  a  foreclosure 
of  the  same. 

The  defendants  Catharine  and  Jacob  W.  Smith  filed  sepa* 
rate  answers  to  both  the  petition  of  the  plaintiff  and  the  cross- 
petition  of  the  defendant  Murdock. 

The  case  was  tried  to  the  court,  and  a  decision  rendered  in 
tlie  case,  finding  generally  for  the  plaintiffs,  and  that  plaintiffs 
had  a  second  lien  on  part  of  lot  15,  in  block  1,  for  the  amount 
of  their  mortgage,  and  finding  further  that  the  defendant 
Murdock  had  a  first  lien  on  this  same  property,  and  also  on 
lots  8  and  4,  in  block  9,  in  HalFs  Addition,  and  ordering  the 
entire  property  to  be  sold  to  satisfy  the  amounts  found  due  on 
the  first  mortgage,  the  surplus  derived  from  the  sale  of  part  of 
lot  15,  block  1,  to  be  applied  on  the  second  mortgage.  The 
court  also  found  that  lots  3  and  4,  in  block  9,  in  Hall's  Addi- 
tion, constituted  the  homestead  of  the  defendant,  and  therefore 
was  not  subject  to  the  Mitcbelson  mortgage.  An  order  of  sale 
was  issued  on  this  decree  on  the  thirty-first  day  of  December, 
A.  D.  1887,  and  placed  in  the  sheriff's  hands,  who  advertised 
ftbe  property  for  sale. 

On  the  day  of  the  sale,  the  plaintiffs  served  on  the  sheriff  a 
request  that  he  first  offer  for  sale  lots  3  and  4,  in  block  9,  Hall's 
Addition  to  Blue  Springs,  being  the  property  covered  by  the 
prior  mortgage  of  Murdock,  and  upon  which  plaintiffs  had  no 
lien.  This  the  Bheriff  refused  to  do,  but  sold  the  part  of  lot  15, 
in  block  1,  which  was  covered  by  both  mortgages,  and  upon 
which  the  plaintiffs  had  the  second  lien  for  $425,  and  in  his 
return  says:  '*  The  above-described  real  estate  having  been  sold 
for  enough  to  pay  off  the  first  judgment,  interest,  and  costs  in 
■aid  order  of  sale,  and  the  second  judgment  not  being  a  lien  on 
lots  3  and  4,  in  block  9,  in  Hall's  Addition  to  said  town  of  Bine 
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Springs,  I  did  not  sell  said  lots.  The  second  lien  returned 
wholly  unsatisfied." 

The  plaintifls  filed  a  motion  to  modify  the  decree  rendered 
in  the  foreclosure  case  to  correspond  with  the  fact  and  the 
judgment  and  decree  actually  rendered  in  the  case.  The  mo- 
tion was  overruled  and  duly  excepted  to. 

Plaintiflfg  also  filed  objections  to  the  sale,  which  were  over- 
ruled, and  the  sale  confirmed  by  the  court  and  deed  ordered. 

As  the  mortgage  in  question  created  no  lien  on  the  home* 
stead,  the  case  was  not  one  in  which  it  would  have  been  proper 
to  marshal  the  liens  and  require  the  first  mortgagee,  whose 
mortgage  was  not  signed  by  both  husband  and  wife,  to  exhaust 
the  lien  on  the  family  homestead  before  resorting  to  part  of  lot 
15,  block  1,  which  was  covered  by  both  mortgages. 

If  lots  3  and  4,  in  block  9,  in  Hall's  Addition,  were  not  the 
family  homestead,  the  plaintiff  would  be  entitled  to  the  relief 
sought,  as  the  first  mortgagee  has  two  funds  for  the  satisfac- 
tion of  his  mortgage,  but  one  of  which  can  be  reached  by  a 
second  mortgagee;  but  as  those  lots  constitute  the  homestead, 
the  court  has  no  authority  to  impose  a  greater  burden  upon 
such  lots  than  has  been  placed  thereon  by  the  parties  them- 
selves. If  it  could  do  so,  it  would  be  possible  to  divest  the 
parties  of  their  homestead  altogether,  by  compelling  them  to 
pay  debts,  as  burdens  on  the  homestead|  which  were  not  liens 
thereon. 

The  homestead  law  is  remedial  in  its  character,  and  is  to 
receive  a  liberal  construction,  to  carry  into  effect  its  beneficent 
provisions.  No  burdens  will  be  placed  on  the  homestead, 
therefore,  not  created  by  the  parties  themselves,  or  by  the  law, 
as  for  taxes,  nor  will  a  mortgagee  of  real  estate,  a  part  of  which 
constitutes  the  homestead,  be  permitted  or  required  to  resort 
to  the  homestead  alone  for  the  satisfaction  of  his  lien,  to  the 
exclusion  of  the  other  real  estate  owned  by  the  mortgagor,  nor 
is  the  case  one  in  which  the  sejurities  can  be  marshaled. 

The  judgment  is  therefore  right,  and  is  afiSrmed. 


Homestead  —  Marsmalivo  SECUBmss.  —  Marshaling  secarities  will  not 
be  allowed  where  it  woald  work  an  injaetioe.  Where  A  held  a  mortgage  on 
land,  in  part  of  which  the  mortgagor's  widow  claimed  a  homestead,  and  B 
held  a  mortgage  on  the  other  part,  in  an  action  of  forecloaure  on  A*8  mortgage 
it  was  decreed  that  he  should  not  be  forced  to  sell  first  the  part  on  which  the 
homestead  was  claimed:  Marr  ▼.  Lewis,  31  Ark.  203;  25  Am.  Rep.  553;  Dick" 
mm  y.  Chom,  6  Iowa,  19;  71  Am.  Dea  382,  and  note.  See  Hodges  ▼.  Hiekey, 
67  Miss.  715;  8heU  r.  T<mng^  32  8.  0.  402;  in  whiob  the  qnestion  of  marshal- 
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t—  unmitiM  H  tD  fcnmMtwwfi  if  i!wnnwtil,  and  ia  whioh  H  it  4iwidtd  th^ 
the  rale  will  not  apply. 

HcMMZBAD — Oovnmuanoir  or  L4Wb  coHOS&imia.-*  Homestead  proTia- 
ione  are  oonetrned  libeiallj,  and  in  aooordanoe  with  their  eqvitj  and  ^iritt 
mggt  ▼.  SterSng,  00  Mich.  64S;  1  Am.  St  Eep.  OM;  Dmiv  ▼.  Ckapmtm,  tf 
DL  61%  79  AaiL  Deo.  Zm,  and  not^  SmOhMt  r.  Dmit,  76  OaL  i04c  ITAdte 
▼•  i^i^Atna,  67  Tean.  261;  OdkH^imrw.  Mrm^^itgn^  76  OU.  tti. 


PaRKBB   V.    COURTNAT. 

BCTSBIAL  OW  DWCBMM  QuHTIlf  O  TlTLX  DOtB  NOT  AmCt  BoVA  VlIHI  PnN 

OBABOL  —  Wbere^  after  tiie  entry  of  a  deoree  qaieiting  title  to  real  eetafte 
in  a  party  la  the  enil^  he  eonreye  it  to  a  hama  /UU  porehaaerp  ao  appeal 
bond  haTing  been  fQed,  a  enbeiiinent  reyewil  of  aneh  deoree  npon  i^*^ 
will  not  afiiMt  the  porebaeer. 

Suit  to  quiet  titk.    The  npiniim  itateo  tbe  oim. 

C.  M.  Parker^  and  Lambj  RicketU^  and  WUson^  for  the  appel^ 

lant 

0.  P.  lioion  4nut  D.  O*  Ofmrtnay^  for  the  appellee. 

NoBVAL,  J.  This  is  an  appeal  firom  a  decree  roDdeied  fay 
fbe  district  court  of  Lancaster  County  diflmissing  appeUani's 
bill.  The  suit  was  Ixxnight  to  quiet  the  title  in  the  plaiBtiff  fa> 
lot  8,  in  block  10,  Lavender's  Addition  to  Lincoln. 

The  findings  of  the  court  establish  the  following  facts:  That 
in  an  action  pending  in  the  dietriet  ooart  of  Lancaster  Countj, 
wherein  Martha  I.  Courtnay  was  plaintiff,  and  Casper  B. 
Parker  and  Almira  Parker,  his  wife,  were  defendantSi  a  decree 
was  rendered  April  9,  1885,  by  said  court,  finding  that  the 
said  Martha  L  Conrtnay  had  a  lien  for  the  sum  of  $76.85  on 
said  ]ot  8,  in  block  10,  in  Lavender's  Addition  to  Lincoln, 
and  the  defendants  therein  having  paid  said  sum  to  the  dark 
of  said  court  for  the  use  of  said  Courtnay,  said  lien  was 
by  said  decree  canceled,  and  the  title  to  said  premises  was 
quieted  in  said  Casper  B.  Parker.  Courtnay  appealed  from 
this  decree  to  the  supreme  court,  but  did  not  file  any  wper- 
^d$a$  bond.  While  said  cause  was  pending  in  the  supreme 
court,  the  Lancaster  County  Bank,  for  a  valuable  oonmdera- 
tion,  purchased  said  premises  from  the  said  Casper  B.  Parker 
and  wife,  and  afterwards  the  plaintiff  herein,  Charles  M. 
Parker,  in  good  faith,  for  a  valuable  consideration,  purchased 
said  premises  from  the  said  bank,  and  that  plaintiff  is  the 
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{yreeant  owoer  of  aaid  preroisef .  After  the  making  of  said  ood- 
Tayaocee,  said  caoM  was  reFeraed  by  the  supreme  coort,  and  is 
now  pending  in  eaid  dietriot  court 

The  appellee  oontends  that  the  decree  should  be  aflKrmed, 
because  the  evidence  taken  in  the  case  in  the  oonrt  below  has 
not  been  preserred  and  brought  before  ns.  If  the  appellant 
was  here  coateoding  that  the  findings  of  the  trial  court  are  not 
supported  by  the  evidence,  the  position  of  appellee  would  be 
well  taken,  for  the  presumption  isy  that  the  findings  are  based 
upon  sufficient  evidence.  Appellant  does  not  claim  that  the 
findings  are  contrary  to  the  evidence,  but  that  the  decree  is 
contrary  to  the  findings.  In  other  words,  that,  under  the  find- 
ings* the  decree  of  the  lower  court  should  have  been  for  the 
appellant 

There  is  but  one  question  fur  the  determination  in  this  case, 
and  that  is  this:  Did  the  reversal  of  the  decree  quieting  the 
title  in  Gasper  B.  Parker  affect  the  plaintiff's  title  to  said 
premises,  he  having  purchased  the  lot  iar  a  valuable  consid- 
eration and  in  good  &ith  while  the  decree  was  in  full  force, 
there  having  been  no  w/per^eieom  bond  filed  f 

Section  677  of  the  code  provides  that  '^no  appeal  in  any 
ease  in  equity  now  pending  and  undetermined,  or  which  shall 
hereafter  be  brought,  shall  operate  as  $t^peiMdea$  unless  the 
a]q;>eUaiit  or  appellants  shall  within  twenty  days  after  the 
rendition  of  such  judgment  or  decree,  or  the  making  of  such 
final  order,  execute  to  the  adverse  party  a  bond  with  one  or 
more  suretiee,  as  follows,"  etc  The  provision  of  section  588 
of  the  code  in  respect  to  Muperaedecu  bond,  where  a  reversal  is 
sought  by  a  proceeding  in  error,  is  quite  similar  to  the  one 
above  quoted. 

It  is  evident  that  where  no  supersedeas  bond  is  filed,  the 
decree  remsins  in  full  force,  and  that  when  a  third  party  pur^ 
chases  property  at  a  judicial  sale,  or  in  reliance  upon  the 
decree  then  in  fi)rce,  his  rights  caiuiot  be  divested  by  a  subse- 
quent reversal  of  the  decree. 

The  case  of  Lessee  of  Taylor  v.  Boyd,  8  Ohio,  853,  17  Am. 
Dec.  603,  is  so  much  like  the  one  at  bar  that  we  quote  the  fol- 
lowing from  the  opinion  in  that  case:  *'  But  the  most  difficult 
and  important  point  in  this  case  is  as  to  the  effect  the  reversal 
is  to  have  upon  the  rights  of  third  persons,  legitimately  and 
innocently  acquired.  After  the  time  limited  in  the  decree  it- 
self had  transpired,  and  the  decree  became  an  absolute  title, 
the  party  thus  invested  with  title,  and  in  possession  of  th 
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land,  Bold  and  conveyed  it  to  a  third  person,  who  stands 
before  the  court  as  an  innocent  purchaser  for  a  valuable  con* 
sideration  without  notice.  Can  his  rights  be  divested  by  a 
reversal  of  the  decree  upon  which  his  title  was  originally 
founded?  We  are  of  opinion  that  they  cannot  be  so  di- 
vested. When  James  Boyd  conveyed  to  Abraham  Boyd,  he 
had  a  complete  title,  which  it  was  competent  for  him  to  trans- 
mit by  conveyance  in  the  usual  mode.  In  making  this  con- 
veyance, he  divested  himself  of  title,  and  invested  it  in 
Abraham  Boyd,  the  defendant,  who  reported  himself  upon  the 
solemn  and  final  decree  of  a  court  of  competent  jurisdiction, 
then  in  full  force  and  of  unquestionable  validity." 

The  title  to  the  property  was  quieted  in  Gasper  B.  Parker 
by  the  decree  of  the  court,  he  having  sold  the  property  for  a 
valuable  consideration,  to  a  good-faith  purchaser,  no  appeal 
bond  being  filed;  there  can  be  no  doubt,  upon  principle,  as  well 
as  the  adjudicated  cases,  that  such  purchase  is  not  aflfected  by 
the  subsequent  reversal  of  the  decree:  Voorheea  v.  United  States 
Bank,  10  Pet.  475;  Shultz  v.  Sanders,  88  N.  J.  Eq.  154;  Jesup 
V.  City  Bank,  15  Wis.  *604;  82  Am.  Dec.  703;  Feaster  v.  Flem- 
ing, 66  111.  457;  Phillips  v.  Benson,  85  Ala.  416. 

We  think  the  principle  here  involved  has  already  been  de- 
termined by  this  court  adversely  to  the  appellee  Courtnay,  in 
the  case  of  MeAusland  v.  Pundt,  1  Neb.  211,  93  Am.  Dec.  358. 
The  following  is  the  fourth  paragraph  of  the  syllabus  in  that 
case:  *^  If  a  party  who  has  recovered  a  judgment  or  decree  be- 
comes the  purchaser  of  property  thereunder,  and  conveys  the 
same  to  a  third  party,  and  afterwards  the  judgment  and  decree, 
not  having  been  superseded  by  bond,  is  reversed  in  the  appel- 
late court,  such  grantee  will  retain  the  property  notwithstand- 
ing the  reversal." 

The  lower  court  having  held  that  the  plaintifi^  herein  was 
affected  hy  the  pendency  of  the  appeal  in  the  supreme  court 
and  the  subsequent  reversal  of  the  case,  it  follows  that  the  de- 
cree of  the  district  court  must  be  reversed,  and  a  decree  will 
be  entered  in  this  court  quieting  the  title  to  said  premises  in 
the  appellant.  

JuDOMKifT  —  Sals  mrDER  —  Effbot  or  Rbykrsal  on. — The  title  to 
land  sold  under  a  judgment  to  a  third  party  is  nnaffeoted  by  ita  reversals 
OouOi  V.  Sternburg,  123  111.  610;  15  Am.  St.  Rep.  138,  and  note  144;  MeAus- 
land V.  Pundt,  1  Neb.  211;  93  Am.  Deo.  358;  MarJcHn  y.  AlUnhti-g,  100  M<k 
838;  Stovi  v.  OuUy,  13  CoL  604;  lVUAer$  ▼.  Jaeka,  79  Cal.  297;  12  Am.  Si. 
Rep.  Ua 
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Kemp  t;.  Western  Union   Tblbgbaph  Company, 

(28  NBBBAlKAt  6ei,J 
TlfiBOTUTH  OOMPAVT  LlABLI  lOB  MUTAKB  IN  TfLAKaUTTTlVO  MlSHAOB.  —  A 

telegraph  company  is  liable  to  the  sender  of  a  message  for  the  damages 
sustained  by  him  by  reason  of  its  failare  to  transmit  the  message  cor- 
rectly. And  a  statute  which  makes  a  telegraph  company  liable  "  for  all 
mistakes  in  transmitting  messages,  made  by  any  person  in  its  employ," 
and  declares  that  it  "  shall  not  be  exempted  from  any  snch  liability  by 
reason  of  any  clause^  condition,  or  agreement  contained  in  its  printed 
blanks,"  is  reasonable  in  its  requirements,  and  binding  upon  all  telegraph 
companies  in  the  state. 
Tmub&rafh  Mkbagi  TuAXtatmrnD  our  ov  Statb,  Liabilitt  iob  Miataka 
IN  TRANSMiBSioir. — A  telegraph  company  which  undertakes  to  correctly 
transmit  a  message  to  another  state  is  liable  for  a  breach  of  its  contract, 
and  the  sender  of  the  message  may  recoYcr  all  the  damages  he  sustains 
by  reason  of  such  breaolu 

AonoN  for  breach  of  contract    The- opinion  states  the  case. 

WiUiam  V.  Allen  and  John  8.  iZdUntofS  for  the  plaintiff  in 
error. 

S.  0.  BrorMf  contra. 

Haxwbll,  J.  This  action  was  brought  by  the  plaintiff 
against  the  defendant,  in  the  district  court  of  Madison  County, 
to  recover  damages  for  the  breach  of  an  alleged  contract. 

It  is  averred  in  the  petition  ^'  that  00  the  first  day  of  No- 
vember, 1886,  the  said  defendant  owned,  controlled,  and  oper- 
ated a  line  of  telegraph  wire  from  Papillion,  in  the  state  of 
Nebraska,  to  Kansas  City,  in  the  state  of  Missouri,  with  offices 
in  each  of  said  places  in  charge  of  duly  authorized  agents,  at 
which  offices  it  held  itself  out  to  the  public  to  receive  and  de- 
liver telegraphic  messages  for  hire,  and  on  said  date  the  plain- 
tiff delivered  to  the  defendant,  at  its  office  in  said  Papillion, 
for  immediate  transmission  and  delivery  at  Kansas  City,  Mis- 
souri, a  message  in  the  words  and  figures  as  follows,  to  wit:  — 

"'Nov.  1,  1886. 
'''To  J.  C.  RoBBRTsoN,  Coatcs  House,  Kansas  City. 

"'Am  on  my  way,  Missouri  Pacific,  Kansas  City;  arrive  eight 
to-night.  D.  Kemk' 

"  Which  the  said  defendant  then  received  from  the  plaintiff, 
and  agreed  to  promptly  and  correctly  transmit  and  deliver  to 
the  said  J.  Robertson,  at  the  Coates  House,  Kansas  City,  Mis- 
souri, without  delay;  that  the  plaintiff  then  paid  the  defend- 
ant's duly  authorized  agent  the  sum  of  sixty-five  cents  for 
such  services,  which  was  accepted  by  him  as  full  compensation 
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therefor;  that  at  the  said  time  this  plaintiff  had  an  engage* 
tnent  to  meet  said  J.  C.  Robertson,  the  peieon  to  whom  uid 
message  was  sent,  at  the  Coatee  Hoose,  Kansas  City,  Missouri, 
at  the  hour  of  eight  o'clock,  p.  M.,  on  said  day,  to  contract  with 
him  as  general  agent  of  the  Texas  Land  and  Cattle  Company, 
to  enter  the  serrice  of  said  company  on  a  salary;  that  if  plain- 
tiff made  said  contract  of  Mnployment,  he  was  compelled  to 
leave  said  Kansas  City  that  evening,  at  nine  o'clock,  p.  m.,  to 
enter  upon  the  discharge  of  his  duties  as  employee  of  said 
company,  and  if  he  did  not  reach  said  Kansas  City  by  eight 
o'clock,  p.  H.,  said  Robertson  was  at  liberty  to  hire  another 
man  for  said  situation;  that  said  defendant  so  carelessly  and 
negligently  transmitted  said  message,  that  when  it  was  deliv- 
ered to  said  J.  C.  Robertson,  at  said  Coates  House,  Kansas 
City,  Missouri,  by  the  defendant,  it  read,  that  the  plaintiff 
would  reach  Kansas  City  at  ten  o'clock  that  night,  making 
plaintiff's  arrival  there  too  late  to  transact  said  business;  that 
said  message  was  delivered  in  the  condition  last  above  staled, 
and  in  consequence  of  its  reading  that  plaintiff  would  arrive 
at  Kansas  City,  Missouri,  at  ten  o'clock  that  night,  that  said 
J.  C.  Robertson  employed  another  man  for  said  Texas  Land 
and  Cattle  Company,  and  the  plaintiff  was  deprived  of  said 
employment,  and  the  profit  of  said  proposed  contract;  that 
the  plaintiff  was  entirely  without  fault  or  neglect  himself; 
that  the  plaintiff  expended  in  money  in  going  to  and  return- 
ing from  said  Kansas  City  to  see  said  Robertson  the  sum  of 
fifty  dollars,  lost  six  days'  time,  of  the  value  of  thirty  dollars, 
and  was  deprived  and  prevented  from  making  said  contract 
of  employment,  all  to  his  damage  in  the  sum  of  two  hundred 
dollars,  which  said  sum  is  now  due  the  plaintiff  from  the  de- 
fendant, and  wholly  unpaid,  and  plaintiff  prays  judgment 
against  the  said  defendant  for  the  sum  of  two  hundred  dol- 
lars, with  interest  and  costs  of  suit." 

To  this  petition  the  defendant  answered,  in  effect,  that  there 
was  a  condition  printed  on  the  blanks  furnished  by  it  on 
which  to  send  messages,  which  provided  that  the  company 
should  not  be  liable  for  "  mistakes  or  delays  in  the  transmib- 
sion  of  any  unrepeated  message  whatever,  happening  from  the 
negligenoe  of  its  servants  or  otherwise,  beyond  the  amount  re- 
ceived for  the  sendingof  the  same,"  etc.,  and  fixing  the  liability 
^*  for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for 
non-delivery,  of  any  repeated  message  beyond  fifty  times  the 
sum  received  for  ibe  transmission  of  the  same,  unless  specially 
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insured,  nor  in  any  case  for  delajB  arifling  from  unaroidablo 
interraption  in  the  working  of  its  lines,  or  for  errors  in  cipher 
or  obscure  messages,"  etc.  Also  that  the  company  will  not 
be  liable  for  damages  in  any  case  where  the  claim  is  nol  pre- 
sented in  writing  within  sixty  days  after  the  sending  '*  of  the 
message." 

On  the  trial  of  the  cause  the  court  instructed  the  jury  ^  that, 
under  the  law  and  the  agreed  statement  of  the  facts  herein, 
the  plaintiff  cannot  recover  beyond  the  amount  paid  for  send- 
ing said  message,  which  it  is  agreed  is  the  sum  of  sixty-five 
cents."  The  jury  returned  a  yerdict  as  directed,  and  a  motion 
for  a  new  trial  having  been  OTerruled,  judgment  was  entered 
on  the  yerdict 

The  testimony  tends  to  sustain  the  allegations  of  the  peti- 
tion. 

The  point  in  the  answer  as  to  the  limitation  of  time  in 
which  to  bring  the  action  is  not  referred  to  in  the  brief  of 
either  attorney,  and  therefore  will  not  be  noticed. 

Section  12  of  chapter  89  a  of  the  Compiled  Statutes  provides 
that  ^  any  telegraph  company  engaged  in  the  transmission  of 
telegraphic  dispatches  is  hereby  declared  to  be  liable  for  the 
non-delivery  of  dispatches  intrusted  to  its  care,  and  for  all 
mistakes  in  transmitting  messages,  made  by  any  person  in  its 
employ,  and  for  all  damages  resulting  from  a  failure  to  per- 
form any  other  duty  required  by  law,  and  any  such  telegraph 
company  shall  not  be  exempted  from  any  such  liability  by 
reason  of  any  clause,  condition,  or  agreement  contained  in  its 
printed  blanks." 

The  defendant  is  a  corporation  existing  in  this  state,  and 
having  oflSces  at  various  points  therein  for  the  transaction  of 
business,  and  that  business  is  the  transmission,  for  hire,  of  mes- 
sages from  points  within  the  state  to  points  on  its  line  within 
or  without  the  state.  It  is  a  common  carrier  of  messages,  the 
agent  for  the  transmission  of  which  is  electricity.  The  agent 
used  in  the  transmission,  however,  is  not  material.  Suppose 
the  defendant  undertook  to  carry  in  wagons  or  other  vehicles 
messages  or  packages,  and  under  such  employment  for  the 
plaintiff  at  Papillion  it  received  the  message  in  question  to  be 
delivered  at  Kansas  City,  and  if  it  failed  to  deliver  the  same 
it  would  thereby  fail  to  perform  its  agreement,  and  would  be 
liable  for  any  damages  which  the  party  sending  the  message 
might  thereby  sustain.  Why  should  not  the  same  rule  apply 
where  the  message  is  sent  by  electricity  f 
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The  value  of  a  message  depends  upon  its  correctness.  If  it 
is  changed  in  any  material  part,  it  is  not  the  same  message 
as  that  delivered  for  transmission,  and  may  materially  affect 
the  rights  of  both  the  person  sending  it  and  the  person  receiv- 
ing it.  Experience  has  shown  that  messages  can  be  correctly 
transmitted  from  point  to  point,  both  within  and  without  the 
state,  and  where  due  care  is  used  mistakes  can  be  avoided. 
The  rule  seems  to  be,  that  messages  are  correctly  transmitted. 

The  legislature  of  this  state,  recognizing  these  facts,  in  1883 
passed  an  act  in  regard  to  the  telegraph  companies  within  the 
state,  the  twelfth  section  of  which  makes  the  company  liable 
for  the  non-delivery  of  dispatches  delivered  to  its  care,  **  and 
for  all  mistakes  in  transmitting  messages,  made  by  any  person 
in  its  employ,"  etc.,  and  declares  that  it  **  shall  not  be  ex- 
empted from  any  such  liability  by  reason  of  any  clause,  con- 
dition, or  agreement  contained  in  its  printed  blanks."  This 
is  a  reasonable  requirement,  and  as  the  telegraph  company  ia 
bound  by  the  law  of  the  state  as  much  so  as  any  inhabitant 
thereof,  the  statute  in  question  becomes  a  part  of  the  contract; 
that  is,  the  telegraph  company  cannot  ignore  the  law  and  set 
itself  up  as  superior  to  it,  but  must  obey  it,  and  transmit 
messages  correctly,  or  be  liable  for  its  failure  in  that  respect. 
This  is  conceded  as  to  business  in  the  state,  but  it  is  claimed 
that  it  does  not  apply  to  messages  transmitted  oat  of  the 
state. 

The  contract  was  made  at  Papillion,  within  this  state,  and 
there  the  defendant  undertook  to  transmit  correctly  the  mes- 
sage to  Kansas  City.  It  did  not  do  so.  The  contract  of  the 
defendant,  therefore,  was  broken,  and  the  plaintiff  thereby  sus- 
tained damages.  The  place  where  part  of  the  service  was  to 
be  performed  can  make  no  difference;  the  contract  was  made 
here,  and  was  to  be  in  part  performed  in  this  state,  and  the 
defendant  is  liable  for  the  breach  thereof. 

We  are  referred  to  the  case  of  Western  Union  Tel,  Co.  v.  Pen- 
dleton^  122  U.  S.  347,  as  establishing  a  different  rule.  In  that 
case,  the  statute  of  Indiana  provided  for  a  penalty  of  one  hun- 
dred dollars  in  certain  cases  of  failure  of  a  telegraph  company 
to  perform  its  duty.  A  message  was  transmitted  from  Indi- 
ana to  a  point  in  Iowa,  and  the  company  there  failed  to  deliver 
the  same.  The  action  was  brought  to  recover  the  penalty, 
and  the  United  States  supreme  court  held  that  it  could  not  be 
enforced;  in  other  words,  that  the  penal  laws  of  a  state  do  not 
extend  beyond  its  boundaries,  and  therefore  on  the  failure  of 
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the  company  to  perform  its  dutj  in  Iowa  it*  did  not  become 
liable  to  the  penal  laws  of  Indiana. 

The  aboye  decision,  no  doubt,  is  correct,  bat  it  can  have  no 
application  here.  In  the  case  at  bar,  the  contract  entered 
into  by  the  defendant  to  transmit  the  plaintiff's  message  cor- 
rectly, and  for  which  it  had  received  its  pay,  was  broken.  He 
has  thereby  sustained  damages.  These  damages  are  the  nat- 
ural result  of  the  breach  of  the  contract,  and  are  not  penal  in 
their  nature.  If  recovered,  they  are  merely  to  compensate  the 
plaintiff  for  the  injury  sustained  by  him  from  the  wrongful 
act  of  the  defendant.     Such  damages  may  be  recovered. 

The  precise  question  here  involved  was  recently  before  the 
United  States  circuit  court  of  this  state  in  Oppenheimer  v. 
Western  Union  Tel.  Co.^  and  Judge  Dundy  held  that  the  com- 
pany  was  liable,  and  we  so  hold. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


TCLBeRAFH  COMPANT  —  LlABILITr  VOB  MUPTAKMIX  TRAimKITmrO  Mb8- 

ftAOEa.  — Where  a  message  reasonably  discloses  the  fact  of  its  importance, 
the  company  will  be  liable  for  all  direct  damages  resalting  from  a  negligent 
failare  to  transmit  it  as  written:  Postal  Tel.  Cable  Co.  y.  Lathrop,  131  III. 
575;  19  Am.  St.  Rep.  65,  and  note;  Western  U,  Tel  Co,  v.  Stevenson,  128  Pa. 
8t  442;  16  Am.  St.  Rep.  687,  and  note;  Weatem  U,  TeL  Co.  v.  Blanehard, 
68  Oa.  299;  46  Am.  Rep.  480,  and  extended  note  486-600.  A  telegraph  com- 
pany cannot  stipnlate  for  immunity  from  liability  for  negltgenoe  in  transmit- 
ting nnrepeated  messages.  They  wiU  be  liable  for  all  damages  occarriag 
through  snch  negligence:  Western  U,  Tel  Co.  v.  Short,  68  Ark.  434;  Cutis  v, 
WeOem  U.  TeL  Co.,  71  Wis.  46;  Thompson  y.  Western  U.  Tel  Co.,  101  N.  a 
480;  Wetiem  U.  TeL  Ox  t.  Wojf,  83  Ala.  542. 


Kendall  v.  Algshibb. 

[28  NSBBASKA,  707.] 

BHSBin^  OrnciAL  Bond,  Suretiis  on,  Liablb  vor  What  Acn  or  theib 
Principal.  —  Where  the  sheriff  of  a  county  in  the  state  of  Nebraska^ 
haying  in  his  hands  a  warrant  issued  by  a  justice  of  the  peace  of  that 
county  for  the  arrest  of  a  resident  of  the  state  of  Kansas  on  a  crimi- 
nal charge,  proceeds  to  the  latter  state,  and  there,  by  fraud,  induces 
him  to  submit  to  arrest,  and  then,  without  obtaining  from  the  goyernor 
•ff  KansnB  any  warrant  of  extradition,  brings  his  prisoner  into  the  state 
of  Nebraska,  and  wrongfully  and  unlawfully  keeps  him  in  prison  there, 
by  yirtne  of  his  office  and  the  warrant  held  by  him,  the  sureties  on  his 
official  bond  wiU  be  liable  in  damages  for  so  much  of  the  imprisonment 
•0  took  plaoe  within  the  stato  of  Nebraska,  althoagh  hia  acts  in  Kansas 
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witiMml  «tUr  Htm  viriiieol  4iAm  or  thatoUr  of  dk^  for  wbioft 
he  alone,  if  he  had  never  broog^t  Ue  priioner  le  Nehtilre,  wenld  h«Pt 
been  H<^l>lew 

AcnoH  on  an  official  bond*    The  opinion  nMm  the 


6.  R.  Cfhaney,  0.  W.  SiuMi,  and  0.  F.  McOrew^  for  the  plain- 
tiflfs  in  error. 

8.  A,  Searls^  cotUiu. 

Cobb,  C.  J.  Thie  action  was  bron^Tit  in  the  distriet  oonrt 
of  Nuckolle  Conntj,  bj  Eli  Aleshire,  plaintiff,  againet  Thomas 
A.  Meeker,  V.  H.  Kendall,  L.  W.  Beale,  A.  G.  McCorkle, 
L.  B.  Adame,  and  D.  B.  Ayres,  defendants. 

The  petition  alleges  the  election  of  said  Thomas  A.  Meeker 
to  the  offiee  of  sheriff  of  Nuckolls  County,  for  the  term  of  two 
years  from  the  Thursday  after  the  first  Tuesday  in  January, 
1886;  that  he  gave  a  bond  as  such  sheriff,  with  the  other  de- 
fendants as  his  sureties;  took  the  oath  of  office,  and  entemi 
upon  the  discharge  of  his  duties  as  such  sheriff;  that  on  the 
twelfth  day  of  October,  1886^  while  the  said  Meeker  was  act- 
ing as  such  sheriff,  under  and  by  virtue  of  said  election  and 
qualification,  he  filed  a  complaint  in  writing  before  one  A* 
Sterns,  a  justice  of  the  peace  in  and  for  Nuckolls  County, 
charging  the  plaintiff  with  having^  on  the  night  of  October  % 
1886,  feloniously  and  unlawfully  stolen,  taken,  and  driven 
away  a  number  of  neat  cattle,  of  the  aggregate  value  of  $142 
(here  follows  a  copy  of  the  complaint);  that  at  the  time  oi 
making  said  oomplidnt,  said  Meeker  well  knew  that  said  Al^ 
shire  had  not  stolen,  taken,  and  driven  away  said  animals,  as 
charged  in  said  complaint,  and  that  said  Meeker  had  no  reason 
to  believe,  nor  did  he  honestly  believe,  that  said  Aleshire  was 
guilty  of  said  offense;  that  in  making  said  complaint  said 
Meeker  acted  officially  as  sheriff  of  said  county,  and  did  so 
fraudulently,  and  with  a  design  to  harass  and  oppress  the  said 
Aleshire;  that  upon  the  filing  of  such  complaint  the  said  jus- 
tice of  the  peace  with  whom  the  same  was  filed  issued  a  war- 
rant in  due  form,  directed  to  the  sheriff,  Thomas  A.  Meeker,  to 
pursue  and  arrest  the  said  Eli  Aleshire,  if  found  in  the  state 
of  Nebraska,  and  bring  him  before  the  said  justice,  or  some 
other  justice  of  said  county  (here  follows  a  copy  of  warrant, 
together  with  the  return  thereon,  signed  by  T.  A«  Meeker,  sheriff; 
that  said  writ  was  received  October  12, 1886^  and  that  on  the 
fifteenth  day  of  October,  1886,  he  served  the  same  on  tho  aaid 
Eli  Aleshire,  by  taking  him  into  custody,  and  then  had  hit 
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bod7  before  this  said  jostioe,  dated  October  16, 1S66);  fliat  Hb^ 
pUintiffy  on  the  date  of  said  complaiDt  and  warrant,  was,  and 
fur  a  long  time  prior  thereto  had  been,  a  resident  of  lUwlins 
County,  in  the  state  of  Kansas,  which  &et  was  well  known  to 
said  Meeker  at  the  time  be  made  the  said  complaint  and  re- 
oeived  the  said  warrant;  that  in  the  execation  of  the  said 
warrant  the  said  Meeker,  acting  in  his  official  capacity  as 
BQch  sheriff,  pursued  said  plaintiff,  Alesbire,  oat  of  the  stata 
of  Nebraska,  and  into  Rawlins  County,  Kansas,  intending 
thereby,  under  color  of  his  office  of  sheriff,  and  acting  by  vir- 
tne  thereof,  to  harass  and  oppress  the  plaintiff;  did  pretend  to 
arrest,  and  did  arrest,  the  plaintiff  in  Rawlins  County,  Kan- 
sas, and  illegally  and  unlawfoUy,  and  without  authority  of 
law  for  so  doing*  did  coimey  the  said  plaintiff  oat  of  the  state 
of  Kansas  and  into  NvokoUs  County,  Nebraska,  where  the 
said  Medcer  unlawfully  and  myjustly  detained  the  said  plain* 
tiff  for  the  apace  of  ten  ds^s,  and  which  detentioa,  had  and 
made  as  aforesaid,  was  under  color  of  his  said  office,  and  by 
virtue  thereof;  and  that  the  said  Meeker  did,  on  the  fifteenth 
day  of  October,  1880,  without  lawful  authority,  forcibly  seise 
and  confine  the  said  Alesbire  in  the  county  of  Rawlins,  in  the 
state  of  Kansas,  with  the  intent  him,  the  said  Alesbire,  to  take 
out  of  the  etate  of  Kaneaa  against  his  will;  and  the  said 
Meeker  did  then  and  there,  while  so  acting  in  his  official  ca- 
pacity as  sheriff  of  NuokoUs  Cocmty,  pretend  to  said  Aleshire 
that  he  had  authority,  by  Tirtue  of  the  warrant  issued  by  a 
justice  of  the  peace  of  NockoUs  County,  to  seise  and  confine 
him,  the  said  plaintiff,  and  take  hhn  out  of  the  state  of  Kan* 
sas  into  tlie  state  of  Nebraska,  and  did  so  confine  him,  the 
said  Aleshire,  and  take  him  fitaiidulently  from  the  state  of  Kan- 
sas, intending  to  unlawfully  and  anjustly  harass  and  oppress 
him,  the  said  Aleshire;  that  the  said  complaint,  made  by  the 
said  Meeker  againat  the  plaintiff,  was  fraudulently  and  rnali* 
ciously  made,  and  without  reasonable  and  probable  cause,  and 
the  plaintiff  was  by  the  said  Meeker  falsely  and  malicioubly 
charged  with  the  larceny  of  said  cattle,  when  there  existed  no 
reaeonable  and  prod>sblB  cause  therefor;  and  that  the  said 
Meeker,  under  color  of  hie  said  office  and  by  virtue  thereof,  on 
the  warrant  issued  and  directed  to  and  received  by  him  as  afore- 
said, did,  on  the  fiOeenth  daty  of  October,  1886,  in  Rawlins 
County,  Kansas,  seize  and  confine  him,  the  said  Aleshire,  and 
convey  him  to  Nuckolls  County,  Nebraska,  and  before  the  jus- 
tice of  the  peace  who  issued  the  said  warrant;  whereupon,  on 
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the  motion  of  the  said  Meeker,  the  hearing  was  postponed  until 
the  eighteenth  day  of  said  month,  when,  on  the  further  motion 
of  said  Meeker,  the  hearing  was  again  postponed  until  the  nine- 
teenth day  of  said  month,  on  which  day  the  said  Meeker  failed 
to  produce  for  and  in  support  of  his  said  complaint  any  testi- 
mony; whereupon  the  court  dismissed  the  cause,  and  dis- 
charged the  defendant  therein,  the  said  Aleshire,  and  the  said 
prosecution  was  then  fully  ended;  that  all  the  time,  from  the 
fifteenth  day  of  October,  to  the  nineteenth  day  of  said  month, 
the  said  Meeker,  without  lawful  authority,  but  while  acting  in 
his  official  capacity,  and  by  virtue  of  his  said  office,  did  un- 
justly and  unlawfully,  and  without  probable  cause,  confine 
said  Aleshire  in  the  jail  of  said  Nuckolls  County,  and  so  did 
not  perform  the  duties  of  his  said  office,  as  required  by  lc»w, 
but  has  therein  wholly  failed,  and  that,  by  reason  of  which 
said  several  premises,  the  plaintiff  has  been  greatly  injured 
in  his  credit  and  reputation,  and  brought  into  public  scaudal^ 
infamy,  and  disgrace,  and  has  suffered  great  anxiety  of  body 
and  mind,  and  has  been  forced  to  pay  out  and  expend  large 
sums  of  money,  to  wit,  the  sum  of  fifty  dollars,  in  prosecuting 
his  discharge  from  said  imprisonment  and  in  defending  him- 
self, and  has  been  prevented,  by  reason  of  the  premises,  from 
transacting  any  business  for  the  space  of  fifteen  days,  to  the 
damage  of  the  plaintiff  in  the  sum  of  five  hundred  dollars, 
etc.,  with  demand  for  judgment  A  summons  iesued  against 
all  of  the  defendants,  and  was  returned  served  upon  all  except 
Meeker  and  Ayres,  who  were  not  found.  Defendants  Adams, 
Beal,  Kendall,  and  McGorkle  answered  jointly  in  form,  but 
in  substance  separately,  each  for  himself  and  not  for  tlie 
others,  admitting  the  election  and  qualification  of  defendant 
Meeker  as  sheriff  of  Nuckolls  County,  the  execution  of  the 
bond  set  out  in  the  petition,  by  the  said  Meeker  as  principal, 
and  the  answering  defendants  and  one  D.  B.  Ayres  as  sureties 
for  said  Meeker,  on  said  bond;  that  if  the  said  Meeker  made 
the  arrest  charged  in  the  petition  in  the  state  of  Kansas,  he 
did  so  without  having  first  procured  a  requisition  upon  the 
governor  of  the  state  of  Kansas  for  the  delivery  and  return 
of  said  plaintiff  to  the  state  of  Nebraska  to  answer  criminal 
charge,  and  they  and  each  of  them  denied  each  and  every 
other  allegation  contained  in  said  petition,  with  demand  for 
judgment 

There  was  a  trial  to  a  jury,  with  verdict  and  judgment  for 
the  plaintiff  in  the  sum  of  two  thousand  five  hundred  dollars. 
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The  defendants  bring  the  cause  to  this  court  by  petition  in 
error,  and  assignment  of  twenty-two  errors.  So  many  of  whioh 
as  are  argaed  by  ooansel  in  the  briefis  and  are  deemed  neoes- 
sary  will  be  considered. 

The  first  error  presented  and  argued  in  the  brief  of  counsel 
is,  **  that  the  trial  court  erred  in  overruling  the  objection  of 
defendants  to  the  admission  of  any  evidence  upon  the  trial 
against  the  answering  defendants.'*  This  objection  was  rightly 
overruled.  The  petition  does  contain  a  cause  of  action  against 
the  answering  defendants.  Meeker,  as  sheriff  of  the  county, 
had  a  warrant  in  his  possession,  directed  to  him,  issued  by  a 
justice  of  the  peace  of  the  county,  for  the  arrest  of  the  plain- 
tiff upon  a  criminal  charge;  this  warrant  was,  for  aught  thai 
appears,  fair  on  its  face.  It  was  the  duty  of  the  sheriff  to  ar> 
rest  said  Aleehire,  defendant  in  said  warrant,  if  found  within 
this  state;  it  was  not  his  duty,  nor  had  he  the  power,  to  airesi 
him  out  of  the  state.  When  he  entered  the  state  of  Kansaa, 
his  acts  were  those  of  an  individual  without  either  the  virtoe 
of  ofiSce  or  the  color  of  office,  and  yet  there  is  a  sense  in  whiek 
his  aots,  in  the  state  of  Kansas,  are  binding  upon  his  suretiea 
as  sheriff.  If  while  in  that  state  he  used  either  force  or  frani 
upon  Aleshire,  by  which  he  brought  him  across  the  dividing 
line  into  this  state,  and  there  held  him  in  custody,  as  charged 
in  the  petition,  so  much  of  that  act  as  was  committed  in  this 
state  was  done  viriute  officii;  and  if  wrongful,  and  to  the  preju- 
dice of  the  plaintiff,  the  defendants  are  liable  to  him.  Wn 
have  stated  above  that  had  the  sheriff  found  Aleshire  in  this 
state,  it  would  have  been  his  duty  to  arrest  him  upon  the  war- 
rant But  if  he  brought  him  within  the  limits  of  the  state, 
by  force  or  fraud,  although  he  was  in  fact  in  this  state,  he  was 
not  found  within  it,  within  the  meaning  of  the  law  or  the 
language  of  the  warrant;  and  his  detention  under  these  cii^ 
cumstances,  while  done  virtute  officii^  was  wrongful  and  action- 
able, and  within  the  contemplation  of  his  official  bond.  The 
illegality  of  Aleshire's  detention  and  imprisonment  in  Nuck- 
olls County  springs  out  of,  and  is  based  upon,  the  force  or 
fraud,  or  both,  by  which  he  was  brought  from  Kansas  to  this 
state;  and  it  is  in  this  sense  that  the  acts  of  Meeker  are  bind- 
ing upon  the  sureties  on  his  official  bond  in  Nuckolls  County. 
Had  he  assaulted,  imprisoned,  or  otherwise  wronged  Aleshire 
in  Kansas,  but  never  brought  him  to  this  state,  he  alone  would 
have  been  liable. 

The  above  views,  I  think,  substantially  dispose  of  the  case. 
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if 'they  jm  o&maif  It  follows  tiutt  tiiere  wu  a  yasi  Emoimt  of 
ineelavaat  toiliDMiDy  permitted  to  go  to  the  jparj^  ov«r  the  ob^- 
jeotiona  of  Ihe  defendants,  which  tettimony  was  highly  preju^ 
dicial  to  the  defendants.  Of  this  character  is  all  that  part 
of  pbaQtlfTs  testimony  in  i^elation  to  the  oonditioa  in  which 
he  left  his  fianily  at  their  heme  in  Kansas,  the  amount  of 
slock  they  had  to  oare  for,  the  plans  he  had  made  lor  provid- 
iTig  for  his  laroily,  his  stock,  and  other  property  at  the  time 
of  his  arrest;  the  sise  and  number  of  fads  family  at  the  time  iri 
his  arrest,  and  their  age  and  eotidition;  aleo,  that  in  relatifm 
to  where  plaintiff  went  after  he  was  disoharged  from  enstody, 
how  long  he  staid  there,  and  fDr  what  purpose;  his  neeeseary 
azpensos  for  board  and  tmYA  a£ber  he  was  discharged,  the 
work  he  rssnmied  after  bis  TeCvm  to  Kansas,  and  the  bosinese 
he  was  engaged  in  at  the  time  of  bis  anest;  that  the  fact  of 
his  arrest  became  noised  abewt  in  the  neighbovhoed  where  be 
Irsed;  that  he  Mves  in  tfae  ^snme  wsighbocheod  yet;  and  the 
last  that  his  arrest  became  known  to  his  friends  in  «tiier  states. 
None  of  this  testimony  was  /admissible  as  against  the  answer- 
mg  deiendants,  OJ^sn  if  it  wovld  haive  been  as  against  Meeker, 
which  is  donbtfdl;  it  was  ail  aAmitted  o:fer  .dafendaninB  obgeo- 
tisns,  and  must  be  presumed  to  have  oscftributed  largely  to 
swell  the  verdict 

The  testimony  of  tfae  plaintiff  is  dear  that  he  was  arrested 
by  Meeker  in  Kansas,  mider  the  pratenae  liiat  he  bad  taken  a 
m^nisition  to  the  governor  of  Kansas,  upon  whioh  a  warrant 
bad  been  issoed  for  the  asMSt  and  estaadition  nf  Aleshive  as  a 
fiigitive  fnom  justice.  And  it  is  admitted  in  the  answer  that 
there  was  no  such  xeqtiisitiDn.  It  therefore  foHows  that  Meeker, 
by  fraud,  induced  Alashire  toimbmiit  to  arrest  by  him  in  Kan- 
sas, aad  by  this  means  got  him  inta  this  state,  where  be  held 
him  in  prison  by  virtue  of  his  ofliee  and  the  warrant  whicfa  he 
held,  yet,  nevertheless,  wrongfully  and  wnlawfiilly,  by  reason 
of  the  wrongful  and  fraudulent  menna  nesorted  to  to  bring  him 
within  the  reach  of  the  offioe-and  warrant  of  Meeker. 

As  above  stated,  so  much  of  the  imprisonment  of  the  plain- 
tiff  as  took  place  within  thts  aintte  was,  for  the  reasons  above 
stated,  in  violation  of  the  official  bend  of  Meeker  aa  sheriff, 
being  wrongful,  yet  done  by  virtue  of  his  office,  and  far  the 
damages  directly  reeultiog  therefrom  the  answering  defend- 
aints  are  liable. 

The  judgment  of  the  district  court  is  reversed,  and  thecntiRe 
remanded  for  farther  proceedings,  unless  the  defeTxiiint  «h.)]!^ 
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mtkatt'ttnt^dan^Btram  this  date,  makeand'  file  in  tkj»*  court 
t^nmiidtnm'iii  said  oaofs  in  the  sun  of  two  thousand  di^Ianf 
ef  tbm^dmHn  of:  tha  judgmeot  in  the  diatriot  oouvl;  but  IImiI^  im 
BM».Baaek.ram'ktii»jur  is  made  and  filed  within;  ttieiime  IiudtMll 
said  judgnenbis  afinnmed. 

Shxrkvfs  ^  BiOKT  TO  CArtDtoi  Pjubosbb  ih  AjfQTBHiJSxAja.  —  JhejhmiM 
€f  a  neighboring  state  has  not  the  right  to  porsae  and  recapture  ia  this  state 
a  prisoner  held  on  ouril  prooesa  who  has  escaped  from  his  custody:  Brvmkg 
v.  HidelnaMiM  V%.  VMt;  80  Am  Dea  4f6L  For «a  esteaded 4isaiasiMi  dt  tiM 
liahiUtye/.  s«mtieft4«  atsfaenfft  Wud|  mb  iiote>  toi  CommmmmHtk  9*  C$k^M 
fiOBhfil7. 
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[29  NasfBASXA,  78.] 

Rbaubvlbnt  OomrsTAiroBi^ATXACHMaBT. — A  oBeditot  na^  nlilaiB  froai 

his  failing  debtor  ample  secarity  for  hia  debt,  without  being  chaigeabl* 
with  a  fraudulent  intent  to  hinder  and  delay  other  creditors;  but  if  h« 
takes  and  tiea  up  property  of  the  debtor  grestly  in  exoesa  of  teeurity  for 
hia  debt^  he  is  diargeable  with  such  fvmduleiit  intent^  aad  the  pvopevtyi 
in  hia  hands  is  subject  to  attachment  by  the  other  oceditoas» 
Fravdvlbht  CoMYBTANon  —  BviDBHOB  OF  SosaaQaKHT  Aon  AHD  Dbola- 
RAT10N8  OF  Vbndob.  — Au  czoeption  to  the  general  rule,  that  the  deda- 
lationa  of  a  party  made  after  he  has  parted  with  hia  interest  in  thr 
subject-matter  of  litigation  cannot  be  Eeoeived  to  diapasage  the  righttsai 
title  of  an  innocent  purchaser,  exists  ia  casea  of  f  rauduleat  sales  of  psop** 
•rty  to  defeat  creditors.    In  these  cases  the  acts  and  declarations  ol  thft 
debtor  while  claiming  an  interest  in  the  property  which  he  asserts  lis 
has  conyeyed  are  admissible  ia  eridence  to  prove  fraudulent  intent. 

R.  Jf.  Suavely  and  E.  M,  BariUttf  for  the  plaintiffs  in  errors. 

O,  M.  LawbertBon^  S%tUnhoui$  and  Suur^  and  IL  W^  ^^y^% 
for  the  defendants  in  error. 


Maxwsll,  J.  On  the  24th  of  Septcmher,  1887,  the 
ants  executed  and  delivered  to  tiie  First  National  Bank  of  Ii^ 
dianola  and  L.  J.  Holland  a  chattel  mortgage*  ap<m  ^  all  their 
general  stock  of  merdumdise,  consisting  of  drjp^ieoda,  grocer* 
ies,  boots  and  shoes,  hats  and  caps,  crockery,  clothings  notioiisv 
jewelry,  safe  and  shoW'^^aaes,  fixtures,  and  aU  their  other  goods 
and  merchandiae  contained  in  the  brick  building*,  storehouses, 
and  basement  situate  on  let  6,  block  88,  in  thetowvi  of  Indian^ 
ola,  Nebraska;  also,  our  books  and  book-accounts  heM  and 
owing  to  us,  the  said  firm  of  Boyer  and  DaTidson,  on  aocount 
of  their  business  in  said  store  above  named,'' — to  secure  tho 
payment  of  $fi,886w46,  of  whkh  sum,  $3,000  is  alleged  to  haw 
been  due  the  bank,  and  the  remainder  to  Hollaad* 
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The  exact  value  of  the  property  mortgaged  does  not  appear, 
but  there  is  testimony  that  the  goods  were  of  the  yalue  of 
aboQt  twelve  thousand  dollars,  while  the  amount  due  on  the 
aoouunts  is  not  shown.  On  the  twenty-sixth  day  of  September, 
1887,  the  plaintifis  commenced  an  action  by  attachment 
Sgainst  the  defendants,  the  grounds  therefor,  as  stated  io  the 
aflBdavit  for  an  attachment,  being  '*  that  the  defendants  have 
•old,  assigned,  and  disposed  of  their  property  with  the  fraud- 
ulent intent  to  cheat  and  defraud  their  creditors,  and  hinder 
and  delay  them  in  the  collection  of  their  debts,  and  are  about 
to  eelK  assign,  and  dispose  of  their  property  with  the  fraudu- 
lent intent  to  cheat  and  defraud  their  creditor?,  and  hinder 
and  delay  them  in  the  collection  of  their  debts,  and  that  they 
are  about  to  convert  their  property  into  money  for  the  purpose 
af  placing  it  beyond  the  reach  of  their  creditors,  and  are  about 
to  sell,  astiign,  and  dispose  of  a  part  of  their  property  with  in- 
tent to  defraud  their  creditors,  and  have  sold,  assigned,  and 
disposed  of  a  part  of  their  property  with  the  intent  to  defraud 
ibeir  creditors."  Upon  this  affidavit  being  filed,  and  a  like 
aflBdavit  for  garnishment  and  an  order  of  the  court  obtained, 
part  of  the  debt  not  then  being  due,  a  writ  of  attachment  was 
]08ued  and  delivered  to  the  sheriff  at  eight  o'clock,  p.  m.,  of 
•aid  day,  and  returned,  ^  Not  being  able  to  come  at  the  prop* 
•rty  of  Boyer  and  Davidson,  or  James  I.  Boyer  or  Charles  B. 
Davidson,  members  of  said  firm,  claimed  to  be  in  the  posses- 
Bon  of  L.  J.  Holland,  J.  W.  Dolan,  the  First  National  Bank," 
•to.,  *'  notice  was  served  upon  the  persons  garnished,  naming 
them,  and  requiring  them  to  appear  and  answer,"  etc. 

The  defendants  filed  a  motion,  supported  by  affidavits,  to 
dissolve  the  attachment  upon  substantially  two  grounds,  viz., 
irregularity  in  procuring  the  same,  and  because  the  grounds 
upon  which  the  attachment  was  granted  were  untrue.  Affi- 
davits in  opposition  to  and  in  support  of  the  attachment  were 
thereupon  filed,  and  on  the  final  hearing  the  attachment  was 
discharged  and  the  garnishees  released.  The  dissolution  of 
tlie  attachment  is  now  assigned  for  error. 

T|  seems  to  be  conceded  by  the  attorneys  for  the  plaintiff 
ttiat  the  claim  of  the  National  Bank  is  bona  fide^  and  prob- 
ably that  of  Holland.  The  chattel  mortgage  seems  to  have 
lieeD  procured  through  the  instrumentality  of  the  latter. 

A  debtor  in  failing  ciroutnstances  may  pay  one  or  more  of 
%b  creditors,  provided  be  deliver  him  no  more  than  sufficient 
to  «Miy  the  debt. 
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In  Elwood  y.  May,  24  Neb.  376,  it  is  said:  ''A  creditor 
may  obtain  from  a  failing  debtor  payment  in  full  of  bis  claim, 
and  he  will  not  be  chargeable  upon  that  ground  alone  of  seek- 
ing to  defraud  other  creditors.  Neither  will  the  fact  that  the 
claim  is  paid  in  goods  of  no  greater  value  than  the  amount  of 
the  claim,  of  itself,  establish  the  fraudulent  character  of  the 
transaction.  So  far  as  the  testimony  discloses,  the  defendants 
in  error  were  paid  in  goods  of  value  not  exceeding  the  amount 
of  their  claims  against  Cramer."  To  the  same  effect,  Roihell  v. 
Qrimtij  22  Neb.  526;  Lefftl  v.  Schervurhom,  13  Neb.  342;  Shelly 
V.  Heater  J  17  Neb.  505. 

The  case  of  Orimes  v.  Farrington,  19  Neb.  49,  is  not  in  con- 
flict  with  these  decisions,  the  exact  value  of  the  goods  mort- 
gaged not  being  shown.  The  highest  estimate  in  that  case 
was  about  fourteen  thousand  dollars,  while  the  debts  secured 
exceeded  nine  thousand  dollars.  It  did  not  appear  that  the 
property  would  sell  for  more  than  the  amount  of  the  debts. 

While  a  b<ma  fide  creditor  has  a  right  to  secure  his  claim, 
yet  he  has  no  right  to  tie  up  all  the  property  of  his  debtor, 
where  all  of  such  property  greatly  exceeds  in  value  the  amount 
q{  the  debt  secured;  in  other  words,  while  he  may  take  ade- 
quate security  for  his  own  claim,  he  cannot  hinder  and  delay, 
if  not  defraud,  other  creditors  in  the  collection  of  their  claims 
by  placing  the  debtor's  property  beyond  their  reach.  If  he 
do  so,  he  violates  the  law  prohibiting  fraudulent  conveyances. 
The  fact  that  he  is  a  creditor  does  not  give  him  a  license  to 
tie  up  property  of  the  debtor  not  necessary  for  his  own  secu- 
rity, and  prevent  its  application  to  the  payment  of  other  debts 
owing  by  the  debtor,  and  if  the  debtor  assigns  him  all  his 
property  to  secure  a  grossly  inadequate  debt,  other  creditors 
have  good  cause  to  complain  that  the  transfer  is  fraudulent 
as  to  them. 

In  the  case  at  bar  the  defendants  had  conveyed  all  their 
property  to  the  mortgagees.  Such  property  is  shown  to  have 
been  greatly  in  excess  of  adequate  security  for  the  debts,  and 
prima  facie  was  sufficient  to  justify  an  attachment  upon  the 
grounds  specified  in  the  affidavit  therefor. 

Fraud  can  rarely  be  proved  by  direct  evidence,  and  in  most 
eases  necessarily  must  be  shown  by  facts  and  circumstances, 
and  among  those  which  may  be  proved  against  himself  are 
the  declarations  and  acts  of  the  debtor  while  claiming  an  in« 
terest  in  the  property  which  he  asserts  he  has  conveyed. 

Thus   in  Campbell  v.  Holland,  22  Neb.  596,  the  courts  by 
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Cobby  J»y  quotii^  from  Carney  r*  CatMftf^  7  Bazi.  284,  say: 
^ '  As  a  general  rulsi  the  declarations  of  a  party  made  after  he 
has  parted  with  his  interest  in  the  subject-matter  of  litigation 
eannot  be  receiyed  to  disparage  the  title  or  right  of  a  party 
acquired  in  good  faith  previous  to  the  time  of  making  such 
declarations.  But  this  very  just  and  reasonable  principle 
must  be  taken  as  inapplicable  to  cases  of  fraudulent  sales  of 
property.  If^  for  example,  a  conveyance  is  made  absolute  on 
its  face^  and  the  vendor  continues  to  retain  possession  of  the 
property  as  befiare,  this  being  frima  facu  evidence  of  fraud,  a 
creditor,  impeaching  such  conveyance  on  the  ground  of  fraud, 
may  be  admitted  to  prove  the  declarations  of  the  vendor,  thus 
retaining  the  possession  in  relation  to  the  ownership  or  th« 
character  of  his  possession  of  the  property.' " 

A  number  of  statements  made  by  Boyer,  and  acts  done  by 
him  shortly  after  the  attachment  was  levied,  aoid  while  he 
still  claimed  an  interest  in  the  property  that  tends  to  support 
the  charge  that  the  transfer  was  made  to  defeat  certain  of  his 
creditors,  is  shown  by  the  record,  while  the  sheriff  in  an  affi* 
davit  states  "that  on  the  nineteenth  day  of  October,  1887, 1  had 
subpoenas  put  into  my  hands  by  J.  H.  Berge,  of  Indianola,  * 
notary  public  in  the  above-entitled  cases,  and  also  in  behalf  of 
Nave  and  McCord,  in  their  claim  against  Boyer  and  David* 
son,  to  sibpoena  said  James  I.  Boyer  in  all  of  said  cases,  and 
Charles  P.  Davidson  and  Matilda  Davidson  and  others  in 
said  above-entitled  cases,  to  appear  before  ssud  notary  publie 
and  give  their  depositions  in  said  cases  respectively  on  the 
twenty-first  and  twenty-second  days  of  October,  t<887,  as 
shown  by  my  returns  on  said  subpoenas,  and  that  said  sub* 
pcenas  were  received  on  the  19th  of  October,  1887;  that  about 
the  time  said  subpoenas  were  received,  said  James  L  Boyer  was 
here  in  town,  but  I  made  diligent  search  for  him,  and  could 
not  find  him  anywhere.  His  wiA  had  already  gone  away*  I 
went  to  his  house  on  the  19th,  and  on  tbe  20th,  and  on  the 
21st  of  October,  1887,  and  knocked  nX  the  door,  and  it  w«e 
locked.  After  some  talking  of  some  persons  in  the  house,  and 
after  some  little  time,  L.  J.  Holland  came  to  the  door,  and  on 
bsJAg  asked  where  Boyer  was,  said  he  was  not  thene,  and  did 
not  know  where  he  was;  and  that  L.  J.  Holland  was  the  only 
one  to  be  seen  in  the  house,  although  affiant  did  not  eeaieh 
ibs  house.  I  searched  diligently  in  the  county  and  in  this 
town  for  said  James  L  Boyer,  but  could  not  find  him.  I 
kerned  that  he  had  been  seen  riding  his  trotting*horse  aoross 
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into  Kansas  sinoe  I  mosived  said  sobpoww;  I  ha^w  good  rea- 
BODS  to  believe,  and  do  beiiere,  that  the  said  James  I.  Boyer 
knew  that  said  sabpcenas  were  in  my  hands  before  he  left,  and 
that  he  secreted  himself  and  hid  away  &om  me  and  absconded 
into  the  state  of  Kaasas  to  avoid  the  service  of  said  subpoenas, 
and  to  avoid  giving  his  testimony  in  the  above^ntitled  and 
above-mentioned  cases.  That  said  Sfatilda  Davidson  left  on 
the  train  on  the  very  same  day  that  said  subpoenas  were  placed 
in  my  hands  to  take  her  depositions,  and,  as  I  am  informed, 
went  to  Denver.  The  said  James  I.  Boyer  said  to  me,  about  the 
time  I  was  serving  the  execution  on  said  oats,  heretofore  men- 
tioned, that  I  would  Dot  get  his  hovse,  rsfbrring  to  the  trotting- 
borse  which  I  had  had  orders  to  serve  execution  against;  that  I 
tfaoaghft  1  was  pnetty  sharp,  bat  I  would  not  get  the  horse;  ho 
knew  where  it  was,  but  I  would  not  get  it,  and  he  would  not 
tell  me  where  it  was.  I  was  told  that  some  one  was  seen  driv- 
ing that  horse  that  evening  out  west  of  town.  Went  out  to 
Steve  Lyons's  place,  but  not  finding  the  horse  there,  came  back. 
I  met  said  James  I.  Boyer  in  the  road  about  a  mile  out  of  town, 
and  he  skulked  off  in  the  weeds  to  keep  me  from  knowing  who 
he  was.  I  searched  diligently  for  the  horse,  but^aooM  not  And 
hun;  I  verily  believe,  and  have  good  reasons  to  believe,  that 
he  was  hiding  away,  aecretin|^  and  concealing  said  horse  to 
(prevent  me  from  serving  the  execution  against  it,  and  to  pre- 
vent his  creditors  from  appropriating  it  to  the  payment  of  their 
demands,  and  that  he  has  removed  said  animal  out  of  this 
state  with  intent  to  keep  me  from  serving  said  execution  at 
that  time  in  my  hands." 

These  statements  are. not  denied  by  Boyer. 

In  the  affidavit  of  the  defendants  for  the  dissolution  of  the 
attachment,  tiiey  swear  to  the  honesty  of  their  intentions. 
This  statement  would  havo  had  much  greater  weight  if  they 
had  come  into  court  and  made  a  full  and  detailed  statement 
of  their  bosiness,  and  the  assets  still  in  their  hands,  if  any. 
Had  they  done  so,  perhaps  it  would  have  been  unnecessary  to 
■9ear  to  a  mere  oonclusion,  and  the  latter  is  entitled  to  but 
little  weight 

The  ervidenoe  fully  sostains  the  gnoands  for  the  attachment-, 
and  the  court. M'red  in  discharging  it  The  judgment  of  the 
diBtriot  oottrt.  is  reversed,  the  attachment  reinstated,  and  the 
oausa  aoasandfld  for  farther  proceedings. 

FBAiri>i7LmT  Ck>innTAifon  —  Cofvet^ncs  to  Oirs  Crsditob  of  Fao^ 
nr  Izens  er  his  Dbbt.  -*  A  oonvef  anoe  by  a  debtor  in  m^ 
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isf action  of  a  debt  will  be  OTerreftohed  in  favor  of  other  oreditore,  where  the 
▼alae  of  the  property  oonveyed  greatly  ezoaeds  the  amount  of  the  debt  whioh 
it  was  conveyed  to  latiefy  t  Bailey  v.  Kennedy,  2  Del  Oh.  12;  29  Am.  Dec.  361. 
Conveyances  which  bear  such  ratio  to  the  indebtedness  of  the  grantor  as  tend 
to  defeat  creditors'  olaims  are  fraudulent  as  to  them,  unless  founded  upon  an 
adequate  consideration:  Ohrls  ▼.  Depew,  25  Pa.  St.  609;  64  Am.  Dea  717,  and 
note.  Where  the  consideration  in  a  deed  is  grossly  disproportionate  to  the 
valae  of  the  property  conveyed  by  an  insolvent  debtor,  it  will  be  set  aside  as 
frandnleati  Ifiwmamr.  Kirk,  45  N.  J.  Bq.  677. 


Ik  bb  RoBiNsoir. 

[V  Nbbbaska,  U&i 

Habeas  Ocmm^  Autnr  without  Bxtbadition.  — Where  a  perton  is  ar- 
rested in  one  state  without  warrant,  requisition,  extradition,  or  other 
legal  process,  and  by  force,  fraud,  deceit,  or  other  means  taken  into 
another  state  to  answer  to  a  oriminal  charge,  the  latter  state  acquires  no 
jurisdiction  over  him,  and  he  is  entitled  to  his  discharge  on  habetu  eorpns, 

W.  K.  Brown^  J.  R,  WebtUr^  and  MeChure  and  Andenan^  for 
tbe  petitioner. 

A.  Y.  Wrightf  for  the  respondent. 

NoRVAL,  J.  A  petition  was  filed  in  this  conrt  on  the  sixth 
day  of  February,  1890,  on  behalf  of  Bertie  Robinson  for  a  writ 
of  habeas  corpus^  It  appears  from  the  petition  and  evidence 
that  a  complaint  in  writing  was  made  before  the  county  judge 
of  Furnas  County  on  September  10, 1889,  charging  the  peti- 
tioner with  stealing  a  horse,  the  property  of  one  Ira  B.  Huff, 
and  that  on  the  twenty-fourth  day  of  the  same  month  one 
B.  M.  Matson  filed  a  complaint  before  a  justice  of  the  peace 
of  Sherman  County,  Kansas,  charging  the  petitioner  with 
stealing,  in  said  Furnas  County,  the  aforesaid  horse.  The 
said  justice  issued  a  warrant  for  the  arrest  of  the  petitioner, 
who  was  afterwards  arrested  and  taken  before  said  justice  of 
the  peace.  On  motion  of  the  county  attorney,  the  prosecution 
was  dismissed.  Robinson  was,  by  order  of  the  justice,  deliv- 
ered to  the  custody  of  said  Matson,  a  constable  of  Red  Willow 
County,  Nebraska,  who  forcibly,  and  against  the  will  and  con- 
sent of  Robinson,  and  without  any  warrant,  requisition,  or 
other  legal  process,  conveyed  said  Robinson  out  of  the  state 
of  Kansas  into  the  state  of  Nebraska,  where  he  delivered  said 
Robinson  up  to  the  sheriff  of  Furnas  County  for  prosecution 
for  said  crime.  Tbe  petitioner  was  taken  before  tbe  county 
judge  of  said  Furnas  County,  who  held  the  petitioner  to  the 
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distriot  court  of  said  oonnty  to  answer  said  charge,  and  in  de* 
taolt  of  bail  said  petitioner  was  committed  to  the  jail  of  said 
county,  where  he  has  ever  since  been  deprived  of  his  liberty 
by  the  respondent,  as  sheriff  of  said  county.  On  the  ninth 
day  of  December,  1889,  an  information  was  filed  in  said  dis- 
trict court  charging  said  Robinson  with  the  crime  of  horse- 
stealing. On  the  following  day,  on  being  arraigned  in  said 
court,  he  pleaded  not  guilty  to  said  charge,  and  on  the  same 
day  he  prayed  said  district  court  to  discharge  him  from  cus* 
tody,  because  he  was  arrested  in  the  state  of  Kansas,  and  was 
brought  forcibly  and  without  any  requisition  into  this  state 
and  delivered  to  the  sheriff  of  said  county  to  answer  said 
accusation.  The  motion  was  overruled,  and  the  exception 
was  entered.  On  the  eleventh  day  of  December,  Robinson 
was  tried  for  said  crime  in  said  district  court,  and  the  jury 
failing  to  agree  upon  a  verdict,  it  was  discharged,  and  Robin- 
son  was  remanded  to  the  custody  of  the  respondent  to  await 
further  trial. 

But  a  single  question  is  presented  for  our  consideration,  and  j 
that  is,  whether  or  not,  under  the  foregoing  facts,  the  district' 
court  of  Furnas  County  had  jurisdiction  of  the  person  of  the 
petitioner  in  the  criminal  case  pending  therein  against  him. 
We  think  the  answer  should  be  in  the  negative.  There  can 
be  no  doubt  that  jurisdiction  cannot  be  acquired  in  a  civil 
case  when  the  summons  is  served  upon  a  defendant  who  was 
brought  into  the  jurisdiction  of  the  court  by  force,  fraud,  or  de- 
ceit for  the  purpose  of  obtaining  service  of  summons  upon  him: 
WanMerr.  Bright,  62  HI.  85;  WiUiam$y.  Reed,  29  N.  J.  L.  885; 
Dwdap  y.  Cody,  81  Iowa,  260;  7  Am.  Rep.  129;  Van  Ham  y. 
Oreai  Western  Mfg.  Co.,  87  Ean.  528;  Tovmeend  y.  Smith,  47 
Wis.  628;  82  Am.  Rep.  798;  Allen  r.  Miller,  11  Ohio  St  874; 
Oompton  y.  WUder,  40  Ohio  St  180. 

The  same  rule  obtains  in  criminal  prosecutions.  Nearly 
the  entire  current  of  authority  in  this  country  is  to  the  effect 
that  when  a  fugitive  from  justice  has  been  extradited  from  one 
state  to  another,  he  cannot  be  prosecuted  in  the  state  to  which 
be  has  been  surrendered  on  an  offense  other  than  the  one  for 
which  he  was  extradited,  before  he  has  had  an  opportunity  to 
return  to  the  state  from  whence  be  was  brought:  In  re  Cannon, 
47  Mich.  481;  State  v.  Vanderpool,  39  Ohio  St  278;  48  Am. 
Rep.  431;  Ex  parU  Hibbe,  26  Fed.  Rep.  421;  United  States  v. 
Raueeher,  119  U.  S.  407;  State  v.  Hall,  40  Kan.  888;  10  Am. 
Bt  Bep^  200;  Waterman  y.  SUUe,  116  Ind.  51. 
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In  prioeiple,  there  ie  no  diffdcenee  heiweeit  the  oaae  at  bar 
and  where  a  pereoa  is  bdd  for  aa  offeose^  other  than  the  cue 
he  was  extradited  for.  la  either  case  it  u  ao.  abuae  of  judi- 
cial process,  which  the  laiw  does  not  allow*  AmgiA  proylsions 
are  made  for  the  arrest  and  return  of  a  person  accused  of 
erime,  who  has  fled  to  a  sister  state,  by  extradition  warrants 
issued  by  the  ezecutires  of  the  states.  There  is  no  excuse  for  a 
eitijsen  or  officer  arresting,  without  authority  of  law,  a  fugitive, 
and  taking  him  forcibly  and  against  his  will  into  the  jurisdio 
taon  of  the  state  for  the  purpose  of  prosecutioo.  We  cannot 
sanction  the  method  adopted  to  bring  the  petiiionar  into  the 
jurisdiction  of  this  state.  He  did  not  eome  into  the  state  vol- 
untarily, hot  because  he  could  not  avoid  it  The  district 
court,  therefore^  did  not  aaqtuire  jnrjsdiction  of  the  person  of 
the  petitioner,  and  his  detentibn  is  unlawful:  SIaU  v.  Simmons^ 
89  Kan.  268;  StaiB  ▼.  HaU,  40  Kan.  338;  10  Am.  St.  Rep.  200; 
In  rv  Carmon^  47  Micii.  481. 

While  many  authorities  hold  to  the  contrary  dootrine,  ws 
prefer  to  adopt  the  role  that  seems  to  be  baaed  apoa  reason, 
and  which  reoogaiseB  honesty  and  fair  dealing* 

The  petitioner  will  ha  disoharged. 


9 

Habsas  Cobvos— Aaiiiir  oi  PjusoKaa  wxthout  EzTBAVimur. — TSm 
ihot  that  a  priaonac,  being  a  fvgitive  from  jastieai  was  kidnaped  in  another 
state,  and  brought  into  the  state  from  which  he  fled,  is  no  ground  for  his  re- 
lease. A  demand  for  his  release  must  be  made  bj  the  eseontiye  antboritj  of 
sneh  foreign  states  Bk  ^ptuU  Btnim^  99  Ml.  4$.  13  Am.  QL  Rsp.  17,  amd 
note. 

Acon<ridbed  fefon  who  flees  to  anotbar  state,  siid,  ia  pnrsued  and  bronghft 
back,  though  in  aa  illegal  manner,  is  liabla  to  punishment  for  his  preriooi 
aots  in  the  state  from  which  he  fled:  8taU  r.  BnM,  1  BaiL  263;  19  Adn.  Dea 
679. 

In  a  ecimfinsl  case  in  whtoh  the  ooart  hsa««qiik«d  jnnadiotlon  «{>  tha  da* 
f  endant  only  by  means  of  illegal  arrest  ia  another,  state,  it  has  no  snch  juris- 
diction aa  will  properly  permit  it  to  render  judgment  sgainst  him:  Skitt  ▼• 
fifnunoM,  89  E^aiu  86& 
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JtmoEAi.  SAiai  —  AamsmmT  to  Holb  n  Tbvct  iob  nn  Dntou 
Where  the  owner  of  reel  eitftte  efaaiged  with  jndgawni  end  mort^gege 
egreee  in  writing  with  hit  Judgment  creditor,  that  the  Utter  eball  pnr» 
dieee  the  lands  at  a  jodioial  sale  loon  to  be  had  to  latiify  inch  liens,  and 
shall  take  and  hold  the  title  for  their  payment,  and  that  when  they  are 
satisfied  the  balance  of  the  real  estate  or  the  proceeds  thereof  sbeJl  be 
vseooTeyed  to  the  jndgment  debtor,  the  oontmet  is  bssed  upon  a  snf- 
fieient  oonaderation,  and  sneh  jndgment  creditor  pnrchasing  at  the  pro- 
posed Judicial  sale  takes  the  land  oharged  with  a  tmst,  and  holds  it  as 
tmstee  for  his  judgment  debtor  according  to  the  terms  of  snch  contract 

OBHTRAOza — Pbivilbob  or  PtntoHjun  at  Jotdioial  Sali  as  CknrsiosRATioH. 
—A  oontraot  between  a  debtor  end  his  jndgment  oceditor,  promising  aa 
advantage  to  sneh  debtor  in  ease  hie  orediter  is  permiited  to  purchase 
the  property  at  a  judicial  sale,  then  about  to  take  place,  and  which  is 
calculated  to  relax  the  vigilance  of  the  debtor  and  his  friends  at  such  ju- 
dicial sale  and  prerent  competition,  will  be  enforced  if  creditors  sre  not 
effected  thefeby,  «id  Hbm  plia  ef  want  ef -eoasidsration  will  noi  be  enter- 


IkraxB — DnoKABos  or  TBUsm^  An  Lzabiutt  to  Aoooost. — When  a 
tmstee  has  entered  upon  the  ezecntion  of  the  trust,  he  cannot  afterwards 
free  himself  of  its  discharge  by  a  denial  of  its  existence,  and  without  the 
jspsent  of  iki^  Ktiwi  qmtnui,  unless  by  order  of  ooart» 

H.  D.  2Va9U|  /•  A  Strode^  and  A.  N.  SuUivan^  for  the  ap- 
pellant. 

K  H.  fFooby,  «ful  BMwn  a/ikd  Bo^  far  the  reqpoiideiit 

Hazwbll,  J.  This  action  was  bronght  by  the  plaintiff 
•gainst  the  defendant  to  establish  a  irast  in  certain  real  estate, 
and  ibr  an  accoanting  npon  the  following  contract:  — 

^  This  agreement,  made  and  entered  into  this  thirteenth  daj 
of  Haj,  1887,  between  B.  A.  €Ub8on  and  J.  M.  Carter,  wit- 
nessetti:  — 

^  That  whereas,  said  B.  A.  Oibson  is  the  owner  of  a  certain 
judgment  rendered  in  foreolosnre  proceedings  in  the  district 
eonrt  of  Cass  Conntj,  Nebradca,  in  an  action  pending  in  said 
eoort,  wherein  Beardsley  and  Clark,  successors  to  Beardsley 
and  Davis,  were  plaintiflb,  and  J.  M.  Carter  and  Eliia  Carter 
were  defendants,  and  the  said  B.  A.  Oibson  now  desires  to  sell 
the  lands  npon  whidi  said  jndgment  is  a  lien,  and  the  said 
J.  M«  Carter  desires  to  have  an  apportnnity  to  redeem  said  land 
or  some  portion  thereof, — now,  therefore,  it  is  mntnally  agreed 
between  said  parties  that  if  the  said  B.  A.  Oibson  shall  have 
to  hid  said  land  in  at  sheriff's  sale,  he,  the  said  Oibson,  shall 
proceed  to  sell  the  lots  in  the  addition  known  as  Carter's  Ad- 
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dition  to  Weeping  Water,  and  shall  receive  the  proceeds  of 
such  sales  until  such  time  as  he  shall  have  received  back  the 
amount  of  said  judgment  and  costs,  and  also  the  amount  of 
all  other  prior  liens  which  he  shall  have  to  pay,  also  the  far- 
ther sum  of  seventeen  hundred  dollars  and  interest,  the  amount 
of  a  certain  mortgage  given  by  said  Carter  to  Francis  N.  Gib- 
son, controlled  by  B.  A.  Gibson  as  his  agent,  also  a  balance 
due  on  a  certain  other  mortgage  for  three  thousand  eight 
hundred  dollars  and  interest,  given  by  said  Carter  to  Gibson^ 
together  with  the  expenses  and  costs  incurred,  and  other  prior 
liens  he  may  be  required  to  pay,  when  all  of  said  sums  shall 
have  been  received  by  said  B.  A.  Gibson  in  cash  or  in  noteB, 
the  proceeds  of  sale  or  otherwise  paid  by  said  Carter,  .then  said 
Gibson  shall  turn  over  to  said  J.  M.  Carter  any  surplus  he 
may  receive  from  the  sale  of  said  lots  and  lands,  and  shall 
also  deed  to  said  J.  M.  Carter,  or  any  person  said  Carter  may 
direct,  all  of  the  remaining  lots  and  lands  which  he  shall  have 
purchased  at  said  sheriff's  sale. 

*'  It  is  farther  agreed  that  said  B.  A.  Gibson  shall  confer 
with  said  Carter  in  making  sales  of  said  lots  and  lands,  and 
shall  not  sell  more  lands  or  lots  than  will  pay  the  sums  afore- 
said, without  the  consent  of  the  said  Carter. 

*'  It  is  further  agreed  that  the  said  Gibson  shall  use  his  beet 
endeavors  to  sell  enough  lots  from  date  hereqf,  and  at  any  time 
when  said  sums  shall  be  reduced  to  two  thoasand  dollars,  and 
said  Carter  shall  so  desire,  said  Gibson  shall  deed  said  remain- 
ing lots  and  lands  to  said  Carter,  or  any  other  person  said 
Carter  shall  direct,  and  accept  a  good  and  sufficient  mortgage 
on  sufficient  real  estate  to  secure  the  same. 

^*  Witness  our  hands  this  thirteenth  day  of  May,  1887. 

'<B.  A.  Gibson. 
*' J.  M.  Cartbb.'* 

It  is  alleged  in  substance  that  in  pnrsaance  of  said  agree- 
ment the  defendant  purchased  said  lands,  and  has  sold  and 
conveyed  more  than  sufficient  to  satisfy  the  debts,  judgmente, 
and  decrees  specified,  and  that  he  conveyed  a  considerable 
portion  thereof  to  a  relative  for  a  less  price  than  it  was  worth. 
There  are  other  allegations  to  which  we  need  not  refer. 

The  defendant  in  his  answer  admits  that  the  plaintiff  poe» 
sessed  the  title  to  the  land  described  in  the  petition,  except 
ten  acres  near  the  center  thereof,  which  was  owned  by  one 
Coleman,  and  about  three  acres  on  one  side  which  had  previ- 
ously been  laid  out  for  a  public  road;  he  also  admits  that  the 
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lands  were  eiicambered  by  a  certain  mortgage  and  other  liens; 
he  also  admits  the  contract,  *' substantially  as  set  forth  in 
plaintiff's  petition."  He  alleges  that  there  were  other  judg- 
ments against  the  plaintiff,  of  the  aggregate  amount  of  fifteen 
hundred  dollars,  which  were  liens  on  said  lands,  and  alleges 
that  the  plaintiff  was  indebted  to  the  defendant  on  May  17, 
1887,  in  other  large  sums,  aggregating  about  six  thousand  dol- 
lars, secured  by  chattel  mortgage  upon  certain  personal  prop- 
erijf  of  the  reasonable  value  of  ten  thousand  dollars,  **  as  the 
plaintiff  represented."  '*  Plaintiff  then  told  this  defendant 
that  he  was  owing  large  sums  of  money  to  divers  persons  in 
Cass  County,  Nebraska,  that  he  was  homesteading  land  in 
Cheyenne  County,  Nebraska,  and  that  he  was  afraid  that  such 
creditors  would  obtain  judgment  against  him  in  Cass  County, 
and  would  make  them  liens  on  his  land  in  Cheyenne  County, 
and  be  then  implored  defendant  to  sign  the  foregoing  agree- 
ment, in  order  that  he  might  show  it  to  his  numerous  creditors 
in  Cass  County,  and  make  it  appear  to  them  that  he  still  had 
an  interest  in  the  lands  described  in  his  petition,  and  thus  de- 
lay them  in  enforcing  their  claims  against  him  until  such  time 
as  he  should  be  able  to  acquire  title  to  his  land  in  Cheyenne 
County,  and  so  encumber  it  and  transfer  it  so  as  to  place  it 
beyond  the  reach  of  his  creditors,  and  for  the  purpose  of  cut- 
ting out,  defrauding,  and  delaying  persons  who  already  had 
judgments  against  him,  and  in  that  manner  plaintiff  induced 
defendant  to  sign  said  agreement 

**  Defendant  further  avers  that  plaintiff  never  paid,  or  agreed 
to  pay,  him  any  consideration  for  signing  said  agreement,  and 
defendant  never  received  in  any  manner  any  consideration  or 
benefit  whatever  from  plaintiff,  or  any  other  person  for  him, 
for  signing  said  agreement,  and  defendant  never  in  any  man- 
ner recognized  the  validity  of  or  entered  upon  the  execution  of 
said  agreement. 

''That  he  afterwards  caused  said  land  to  be  regularly  ap- 
praised, advertised,  and  sold  under  said  judgment;  that  he  was 
the  highest  bidder  therefor,  and  it  was,  on  or  about  the  29th  of 
June,  1887,  sold  to  him  by  the  sheriff  of  Cass  County,  Ne- 
braska, for  the  sum  of  eight  thousand  dollars,  a  sum  more 
than  two  thirds  of  the  appraised  value  of  said  land,  and  much 
less  than  the  liens  thereon,  and  said  sale  was,  at  the  September, 
1887,  term  of  the  district  court  of  Cass  County,  Nebraska, 
confirmed,  and  deed  ordered  to  be  made  for  said  land  to  this 
defendant,  which  said  deed  was  made,  executed,  and  delivered 
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to  this  defendant  in  due  form;  that  at  the  time  cf  said  salei 
and  at  no  time  since,  has  there  been  paid  to  him  by  the  plaia* 
tifif,  or  any  other  person  for  him,  any  of  the  enenmbrancee  or 
debts  of  the  plaintiff  hereinbefore  mentioned. 

'*  Plaintiff  had  neglected  to  pay  the  taxes  on  said  htnd  for 
the  years  1883,  1884,  1885,  and  1886,  and  the  taxes  for  the 
year  1887  were  due  and  unpaid,  and  that  said  mortgage  and 
this  defendant's  judgment  lien,  and  the  taxes  due  and  unpaid 
on  said  land,  amounted  to  about  the  sum  of  thirteen  thousand 
dollars,  and  that  all  of  said  land  at  the  time  was  not  worth 
the  sum  of  nine  thousand  dollars.  Subsequently,  to  wit,  <m 
or  about  the  twenty-ninth  day  of  September,  1887,  this  defend- 
ant sought  to  collect  the  debts  owing  this  defendant  by  this 
plaintiff,  secured  by  the  chattel  mortgages  hereinbefore  men* 
tioned,  and  to  foreclose  the  same,  when  this  defendant  learned 
that  plaintiff  had  fraudulently  sold  stnd  disposed  of  the 
greater  part  of  such  chattel  property  so  mortgaged  to  secure 
said  indebtedness;  that  he  had  fraudulently,  and  with  the  in* 
tention  of  cheating  and  defrauding  this  defendant  of  his  secu- 
rity, removed  a  part  of  said  property  to  Cheyenne  County, 
Nebraska,  and  had  disposed  of  the  same  and  placed  it  beyond 
the  reach  of  this  defendant,  and  that  this  defendant  then,  with 
the  plaintififs  consent,  sold  such  of  said  property  so  secured 
by  chattel  mortgage,  not  so  fraudulently  sold  and  disposed  of 
and  removed  from  the  county  of  CasB  afcoresaid,  at  ptiblio 
auction,  and  the  proceeds  of  said  sale  amounted  to  kssa  than 
one  thousand  dollais.  •  •  •  • 

*'  Defendant,  further  answering,  avers  that  he  has  laid  out 
and  expended  a  large  som  of  money,  to  wit,  about  the  sum  of 
two  thousand  five  hundred  dollars,  in  building  roads  and 
buildings  upon  and  improving  and  advertising  said  prcyoity 
and  in  selling  a  part  of  the  swme;  that  he  has  sdld  laoida  and 
lots  therefrom  amounting  to  about  eight  thousKnd  dollars; 
that  he  has  obtained  ibr  same  all  said  land  so  aold  was  worth; 
that  there  is  due  the  plaintcff  and  the  owners  of  the  Kens  on 
the  said  land  mentioned  in  the  plaintiff's  petition  from  ptaiiH 
tiff  about  the  sum  of  nine  thousand  dollars  over  and  above  all 
sums  paid,  laid  out,  and  expended  by  the  defendant  in  im- 
proving, advertising,  and  selling  said  land,  afiter  applying 
all  sums  obtained  from  sales  thereof  to  the  payment  of  tho 

same. 

**  Further  answering,  defendant  denies  that  he  is  in  any  maii- 
ner  liable  to  account  to  the  plaintiff  under  the  agreement  aet 
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fortfa  in  phdntifTs  petition,  or  und^  any  other  Agreement,  kat 
any  lands  or  lots  sold  by  defendant." 

There  is  a  reply  which  need  not  be  noticed. 

The  principal  question  presented  by  the  pleadings  is,  Does^ 
the  contract  set  out  in  the  petition  oreate  Qibson  a  trustee  for* 
the  plaintiff  7 

Here  is  a  distinct  agreement  of  a  creditor  interested  in  a 
number  of  the  judgment  and  mortgage  liens  against  the  de*- 
fendant's  real  estate,  that  if  he  purchases  the  land  at  sheriflTs- 
sale  he  will  ^'  proceed  to  sell  the  lots  until  such  time  as  he 
ekall  have  received  back  the  amount  of  such  judgment  and 

eoels  and  other  liens   mentioned Then  said  Gibson 

shail  turn -oyer  to  said  Garter  any  surplus  he  may  receive  from 
the  sale  of  said  lots  and  lands,  the  remaining  lots  and  lands 
wkiefa  he-shall  have  purchased  at  sheriff^s  sale,"  etc. 

Tbi0  agreement  was  made  more  than  a  month  before  the  sale- 
by-the  sheriff  took  place,  and  evidently  in  view  of  it,  and  the 
defendant  tbereopon  seems  to  have  treated  the  property  as- 
under his  control,  and  prior  to  the  confirmation  of  the  sale  in* 
September;  1887,  sold  and  made  deeds  in  his  own  name  for  a 
portion  of  the  lots.  This  be  had  no  right  to  do  unless  he  was' 
•acting  under  the  contraol,  as  the  plaintiff  could  but  for  the 
contract  have  redeemed  the  land  at  any  time  before  the  sale 
was  confirmed.  The  defendant^  therefore,  must  have  made 
these  sales  and  conveyances  by  virtue  of  his  contract  with  the 
defendant)  and  thereby  accepted  its  terms  and  conditions. 

A  trust,  in  its  simplest  elements,  is  a  confidence  reposed  in 
one  person,  who  is  termed  trustee,  for  the  benefit  of  another, 
who  is  called  the  cestui  qu4  trust;  and  it  is  a  confidence  re* 
specting  property  which  is  thus  held  by  the  former  for  the 
benefit  of  the  latter:  Willard's  Eq.  Jur.  186.  The  essential 
requisites  of  a  valid  trust  are:  1.  A  sufficient  expression  of 
an  intention  to  create  a  trust;  and  2.  A  definite  beneficiary. 
The  statute  29  Car.  II.,  c.  8,  sec.  7,  required  all  trusts  in  real 
estate  to  be  manifested  and  proved  by  some  writing  signed 
by  the  party  creating  the  trust,  or  by  his  last  will.  Under 
this  statute,  it  has  been  held  that  it  was  not  necessary  that 
a  trust  should  be  declared  by  deed,  but  it  would  be  suffi« 
cient  if  proved  to  exist  in  writing:  Fisher  v.  Fields,  10  Johns. 
496;  SUere  v.  Steere^  5  Johns.  Ch.  1;  9  Am.  Dec.  256;  Sciiunte 
▼.  Hanover^  16  Pick.  222;  Wright  v.  Douglass,  7  N.  Y.  664; 
Kingsbury  v.  Bumside,  58  111.  810;  Mtyrse  v.  Morse^  85  N.  Y.  63; 

It  is  claimed  on  behalf  of  the  defendant  that  the  statute  hav' 
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changed  the  rule  as  above  stated.    Section  8,  chapter  82| 

Compiled  Statutes,  provides:  — 

*'  No  estate  or  interest  in  land,  other  than  leases  for  a  term 
not  exceeding  one  year,  nor  any  trust  or  power  over  or  con« 
oerning  lands,  or  in  any  manner  relating  thereto,  shall  here- 
after be  created,  granted,  assigned,  or  surrendered  or  declared, 
unless  by  act  or  operation  of  law,  or  by  a  deed  or  conveyance 
in  writing,  subscribed  by  the  party  creating,  granting,  assign- 
ing,  surrendering,  or  declaring  the  same. 

^'  Sec.  4.  The  preceding  section  shall  not  be  construed  to 
affect  in  any  manner  the  power  of  a  testator  in  the  disposition 
of  his  real  estate  by  a  last  will  and  testament,  nor  to  prevent 
any  trust  from  arising  or  being  extinguished  by  implication  or 
operation  of  law." 

The  defendant  contends  that  an  instrument,  to  be  sufficient 
to  constitute  a  declaration  of  a  trust  in  real  estate,  must  be 
such  as  to  convey  an  interest  in  the  land;  that  the  contract  set 
out  in  the  petition  not  being  a  conveyance,  and  there  being  no 
mutuality  in  it,  it  is  therefore  void.  The  cases  of  Taige  v. 
Tatge,  34  Minn.  272,  and  Graham  v.  Long,  66  Pa.  St  883,  are 
cited  to  support  this  proposition. 

In  the  former  case  an  unmarried  man,  who  seemed  to  have 
wronged  a  woman  under  promise  of  marriage,  and  fearing  that 
an  action  for  damages  might  be  brought  against  him,  con« 
veyed  his  real  estate  to  his  mother,  a  married  woman  then 
living  with  her  husband.  A  year  later,  the  difficulty  having 
been  settled  in  some  way,  his  mother  reconveyed  the  land  to 
him.  The  conveyance,  under  the  Minnesota  statute,  was  void, 
because  of  the  failure  of  the  husband  ''to  join  with  her"  in 
making  the  same.  As  the  husband  refused  to  join  with  his 
wife  in  making  the  conveyance  to  the  son,  an  action  waa 
brought  to  enforce  the  alleged  trust,  and  the  court  held,  rightly 
we  think,  that  the  action  would  not  lie;  that  the  deed  from 
the  mother,  being  void  as  a  deed,  was  also  void  when  it  was 
sought  to  establish  a  trust  thereby;  and  this  was  substantially 
the  holding  of  the  court  in  the  case  cited  from  Pennsylvania. 
If,  therefore,  the  instrument  set  out  in  the  petition  is  not  void, 
the  cases  cited  have  no  application.  Section  3  of  the  act  above 
copied  requires  a  conveyance  by  which  a  trust  is  created  to  be 
in  writing,  and  subscribed  by  the  party  creating  the  same.  It 
is  not  required  to  be  witnessed  or  acknowledged.  Therefore  it 
is  not  necessarily  a  deed,  the  requisites  of  which  are  prescribed 
by  statute.    Section  23  of  the  same  chapter  declares  that  "  the 
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term  *  conyeyance/  as  ued  in  thi«  chapter,  shall  be  oonstrned' 
to  embrace  every  iDstrument  in  writing  (except  a  laet  will  and 
testament),  whatever  may  be  its  ibrm,  and  by  whatever  name 
it  may  be  known  in  law,  by  which  any  estate  or  interest  in 
lands  is  created,  aliened,  assigned,  er  surrendered." 

This  leaves  the  creation  of  a  trost  substantially  as  under 
the  statute  of  29  Car.  II.,  that  any  agreement  or  contract  in 
writing,  made  by  a  person  having  the  power  of  disposal  over 
real  property,  whereby  such  person  agrees  or  directs  that  cer- 
tain real  estate  shall  be  held  or  dealt  with  in  a  particular 
manner  for  the  benefit  of  another,  raises  a  trust:  Perry  on 
Trusts,  sea  82,  and  cases  cited. 

Here  was  a  plain  agreement  made  by  the  owner  of  the  land, 
then  heavily  indebted,  and  one  of  his  principal  creditors, 
a  proposed  purchaser  of  the  land.  It  is  true,  the  sale  was  not 
directly  by  the  plaintiff  to  the  defendant,  and  the  reason  of 
this  is  apparent  There  were  many  judgments  and  other  liens 
against  the  property  which  only  a  judicial  sale  could  cut  off 
and  give  a  perfect  title.  The  defendant  was  aware  of  this 
fact,  and  entered  into  the  contract  in  view  of  becoming  the 
purchaser  at  the  sale,  and  thereby  acquiring  a  title  free  from 
these  liens.  In  effect,  he  promised  the  plaintiff  that  if  he  was 
permitted  to  acquire  a  good  title  to  the  lands  by  a  sale,  he 
would  hold  the  lands  for  his  benefit,  and  when  the  debts 
mentioned  in  the  contract  were  paid,  would  reconvey  to  him. 
In  pursuance  of  this  contract,  he  did  acquire  the  title  to  said 
real  estate,  and  he  holds  it  as  trustee  for  the  plaintiff,  accord* 
ing  to  the  terms  of  the  agreement. 

But  it  is  contended  that  even  if  the  instrument  is  valid  t» 
create  a  trust  where  there  is  a  sufiicient  consideration,  yet 
that  in  this  case  there  was  no  consideration,  and  that  ther»^ 
fore  it  cannot  be  enforced. 

The  testimony  is,  that  from  the  date  of  the  agreenient  to  the 
time  of  the  confirmation  of  the  sale  the  defendant  exercised 
acts  of  ownership  over  the  property,  and  sold  and  conveyed 
some  of  the  lots.  This  was  a  great  advantage  to  him,  and  of 
itself  is  a  sufficient  consideration  for  the  contract.  In  addi- 
tion to  this,  it  seems  to  have  been  generally  known  that  the 
purchase,  in  effect,  was  for  the  benefit  of  the  plaintiff  after  the 
payment  of  the  debts  named,  and  this  may  reasonably  be 
presumed  to  have  deterred  other  bidders  from  attempting  to 
purchase  the  property,  and  prevented  competition :  Broujn  y. 
lyncft,  1  Paige,  147;  Roach  v.  Hudson^  8  Bush,  410;  MeRarr 
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V.  ^uffy  32  Ga.  est}  P&me  v.  TFSKoar,  16  WiB.  202;  Onson  y. 
Cown,  22  Wis.  82»;  LiOard  y.  Chsey,  2' Bibb,  459;  Peebles  y. 
Reading,  8  Serg.  &  R:  492^  D*i^n<(m  v.  MbKemie,  1  Deeaus.  Ei^. 
289;  1  Am.  Dec.  664.  Tfiis  advantage.the  defendant  cannot 
avail  himself  of  and  then  repudiate  its  effect.  Contracts. be- 
tween a  mortgagor  and  mortgagee,  and' between  a  debtor  and 
his  judgment  creditor,  promising  an. advantage  to  such  debtor 
in  case  the  creditor  is  permitted 'to  purchase  the  property  at  a 
judicial  sale  then  about  to  take  place,  which  are  calculated  to 
relax  the  vigilance  of  the  debtor  and  his  friends  at  the  judi- 
cial  sale,  and  prevent  competition,  if  breditors  are  not  affected 
thereby,  ordinarily  will  be  enforoed,  and'  the  plea  of  want  of 
consideration  cannot  be  .entertained;  TKe^proposed  purchaser, 
by  making  .the  proposition,.evid6ntly  expected  to  gain  an  ad- 
vantage thereby,  .and  hi8.propo6iti6n  being  accepted,  he  must 
carry  it  out.  No  one  can  estiinatd  the  amount  of  benefit  to 
the  purchaser  by  such. a: proposition,  when  carried  into  effect, 
or  injury  to  the  debtor,  if 'it  can  safely  be  ignored  after  the 
sale  has  taken  place. 

8.  But  it  is. said  that  the  plaintiff* was  notified  before  the 
confirmation  of  the  sale  that,  the  defendant  did  not  intend  to 
carry  out  the  contract,  and  that  he  claimed  the  property  as 
his  own.  The  testimony  on  this  point,  consists  of  the  letter  of 
an  attorney,  who  merely  gives  his  individual  opinion  that  from 
appearancea  he  believed'  such  ta  be  the  case«  The  defendant, 
nor  any  one  for  him,  so  far  as  the  testimony  shows,  ever  gave 
such  notice,  and  even  if  he  had  it  would  haye  been*  una  vail* 
ing.  The  rule  is,  that. when  a  trustee^ has  entered  upon  the 
execution  of  the  trust,  he  cannot  afterwards  fi^ee  himself  from 
the  discharge  of  the  same  without  the  consent  of  the  cestui  que 
trusty  unless  by  an  order  of  court:  Crug^r  v.  HoUiday,  11  Paige, 
814;  Shepherd  v.  McEvers,  4.Johns.  CU.  136;  8  Atn.  Dec.  561; 
Doyle  V.  Blake^  2  Schoales  <&.L.  245;  Lowrey  v.  Fididn^  9  Sim. 
123.  In  Shepherd  v.  MeEvers^  4  Johns.  Ch.  136,'  8  Am.  Deo. 
bSly  Chancellor  Kent  says:  ^'T'take  this  to  be  a  clear  and  set- 
tled rule  of  this  court."  If  this  is  a  correct  rule,  of  which 
there  seems  to  be  no  doubt,  the  defendant,  if  he  personally 
notified  the  plaintiff  of  his  denial  of  the  trust,  would  not 
thereby  have  been  discharged. 

The  fourth  objection  is,  that  sufficient  property  has  not  been 
told  to  satisfy  the  debts  named  in  the  contract.  This  ques- 
tion la  one  of  fact  to  be  determined  from  the  evidence;  and 
eiwn  if  it  is^found  that  the  amount  realized*  f^om  the  sale  was 


1890.]  .Bawbt  «.  BxHKBAif.  aS89 


Baiflaffiei«Dt'io.«Atisf7  the  d0bta.iiuB6d«ifi  fQll,*itJ8.in«babte 
that  it  eoaldnot  defeat  the  aotion. 

A  lar^sa  amount  of  land  hae  beeaeold.bj.iheidefendant,  but 
the  value  of  the  same  is  to  be  detetmined  .from  Tory  conflict^ 
ing  evidenoe.  There  ia.AO  proof  that  .the  plaintiff. intended  to 
defraud  hia  aceditore  .by .the .contract  in  question,  aad.that 
question  need  .not  be  ^oonsidesed.  A  '^substantial"  oopjiof 
an  alleged, agreement,..made.snbeequent. to  the  one^ which  is 
the  basis  of  this  action,  and.the.ezecutien  ofrwhich  is  denied, 
was  introduced  in  evidence  without  aufficiently  accounting  for 
the  originaL  But  this  error. probably  will  be. avoided  here- 
after. 

There  are  no  findings  of  fact. in  .the  case^  as  they* were  un- 
necessary in  view  of  the  holding  of  the.  court- below,  hence  the 
cause  will  be  remanded  for  findings  and  judgment.  The  judg- 
ment of  the  district  court  is  reversed^  and  the  cause  remanded 
for  further  proceedii 


JuuuuL  Sals— >BtrraffG  nr  Lard  voa  AsonsBBinr  9auB^ 'CknAntDb  -• 
Where  %  peneo  agreed  TeriMdiy.  to  bid  ialuid  lee  aantfaar  Jtfci  jtidietiff 'eiMde^ 
hm  wiU  be  4eflNed*to  bold.iii<ireeV^befigh  be. took  febei  lead  ia  bia>««wB 
name:  Dentoiaw.  IfdCeaci^.  1  Denna. Bq. 289;  1  Am.  J>eo»  6S4. 

Xaimn  —  Disobabos  ior  Tairanu.  —  A  tnutoe  ean  be  dtaoharged  ooly  bj 
a  decree  of  a  coort.of  eqnitj  or  by  oonaent  of  the  partiet  iatereated:  Rom  t. 
Sarda^,  18 Pa.' 81 179;  55  Am.  Bee.  016, mndnotei <S%tet# t.  MeMwir^  4 
Johna.  Ch.  ISS;  a  Aw,  Dee. '161,  eadaota. 


BAaNfiY  V.  JPlSEHMIL 

{SB  NBnaaXAf'HQ.] 

risT  8inMaoa-^l>aQBKi  jo».8KnA.RieoiaBa.eK— lA  velerioarj 
avgeon  UDpUedlyrengagea  and  la  bonnd  to  nse,  tn  the  performanoe  of  hia 
dntiea  in  hia  employment,  anoh  reaaonable  skill,  diligence,  and  attention 
aa  may  be  ordinarily  expeoted  of  carefal  and  -ti  net iroi  tliy  •pereena  in  *that 
fioleBiion.  He  deea  act  centmot.  te  naa  the  liigbeai  degnao  of  akiU^mor 
an  extraerdinry  amennt  of  diHganoe^  nor,  in  the  abaeaoe  o£  ^Moial  ^eon* 
fanot^  to  effMit  a  enre;  and  nagligeaoe  cannot  be  implied  from  hia  lailnre 

to  do  80. 

OomrLAm  Chasodh}  TsTBRnr akt  SimoaoN  "with  leifOEAHCi  eft  •'Wamt 
or  DvB  Oabj»  mnat  'eoBtaim  apeOifio  altagationaiatatingi  annh  ignonnoo  or 
lioi  caBC^.  and  not  leave  it  tabe  dadaoed  freaaAeae  infemnea^  or  .the 
.of  vagne  jmd.  indefinite  tesma. 

L.W.  SagmefOnd  Siiwartund  .fiM«,.for.the.pIaintiff.inienor. 
'Si.  Clair  and  McPheth/^  for  the  defendant  in  error. 
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Maxwsll,  X  The  defendant  in  error  recovered  a  judgment 
against  the  plaintiff  in  error  in  the  court  below,  and  the  only 
question  presented  is,  Doea  the  petition  state  a  cause  of  action  ? 
The  petition  is  as  follows:  — 

*' Joseph  Pinkham  v.  M.  M.  Barney. 

^The  plaintiff,  for  cause  of  action  against  the  defendant 
herein,  says  that  prior  to  and  until  the  twenty-seventh  day  of 
April,  1888y  he,  the  plaintiff,  was  the  owner  of  a  certain  roan 
mare  of  the  value  of  two  hundred  dollars;  that  on  or  about  the 
twenty-first  day  of  April,  1888,  the  said  mare  became  and  was 
sick  with  some  disease  then  unknown  to  plaintiff  in  kind  and 
character;  that  at  said  date  last  aforesaid,  and  long  prior  thereto, 
the  defendant  claimed  to  be,  and  advertised  and  held  himself 
out  to  the  public  to  be,  a  veterinary  surgeon,  and  asked  to  be 
employed  as  such  in  the  treatment  of  sick  and  diseased  horses; 
that  the  plaintiff,  on  or  about  the  twenty-second  day  of  April, 
1888,  employed  the  defendant  to  treat  and  cure  the  said  mare 
aforesaid  of  said  sickness  aforesaid  for  pay;  that  the  defendant, 
onder  said  employment,  and  in  his  professional  capacity  as 
veterinary,  visited  said  mare  a  number  of  times,  examined 
Ler,  diagnosed  her  case,  prescribed  medicine,  gave  her  medi- 
cine, and  treated,  and  caused  her  to  be  treated,  under  his  sole 
directions  and  management,  until  on  or  about  the  twenty- 
aeventh  day  of  April,  1888,  when  said  mare  died. 

^  Plaintiff  alleges  that  the  defendant  was  and  is  incompe- 
tent to  treat  sick  and  diseased  horses;  that  he  prescribed,  and 
gave,  and  caused  to  be  given,  to  said  mare  aforesaid,  drugs  and 
medicines  wholly  improper  for  the  cure  of  and  treatment  of  the 
disease  from  which  the  said  mare  was  suffering;  that  he  pre* 
flcribed,  and  gave,  and  caused  to  be  given,  to  said  mare  in 
Ms  said  treatment  of  her  aforesaid,  medicines  improper  to  be 
jiveu  internally  for  the  cure  of  her  said  disease,  and  medi- 
cines of  such  a  nature  and  such  large  quantities  as  to  cause, 
and  which  did  cause,  the  death  of  said  mare,  to  the  damage 
of  this  plaintiff  in  the  sum  of  two  hundred  dollars/' 

A  veterinary  surgeon  impliedly  engages  and  is  bound  to  use, 
in  the  performance  of  his  duties  in  his  employment,  such  rea- 
-0onable  skill,  diligence,  and  attention  as  may  be  ordinarily 
expected  of  persons  in  that  profession.  He  does  not  contract 
to  use  the  highest  degree  of  skill,  nor  an  extraordinary  amount 
of  diligence,  but  to  exercise  a  reasonable  degree  of  knowledge, 
dUligenoCi  and  attention:    Craig  v.   Chamben^  17  Ohio  St. 
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253;  Nelson  v.  Harringitm,  72  Wis.  591;  7  Am.  St  Rep.  900; 
Leighton  v.  Sargent,  27  N.  H.  460;  59  Am.  Dec.  888;  HoUzman 
V.  Hoy,  118  111.  534;  59  Am.  Rep.  390;  Carpenter  ▼.  BlaU,  90 
Barb.  488;  UeNemns  v.  Lime,  40  111.  209;  Wood  r.  Clapp^  4 
Sneed,  65. 

No  doubt  an  action  will  lie  against  a  veterinary  surgeon  for 
gross  ignorance  and  want  of  skill  as  well  as  for  negligence: 
Seare  v.  Prentice,  8  East,  348;  but  there  is  no  charge  of  this 
kind,  unless  the  word  '*  incompetent "  includes  such  chargOi 
which  it  does  not  necessarily,  as  the  incompetency  may  arise 
from  physical  defects,  as  impaired  vision  or  other  like  cause. 

When  it  is  sought  to  charge  one  employed  in  a  profession 
requiring  skill  with  ignorance  or  want  of 'due  care,  it  must  be 
done  by  allegations  stating  that  fact,  and  it  should  not  be  left 
to  mere  inferencci  to  be  deduced  from  the  use  of  vague  and 
indefinite  terms. 

The  implied  contract  of  the  plaintiff  in  error  was  not  to  cure, 
but  to  possess  and  apply  in  his  treatment  of  the  case  such  rea- 
sonable skill  and  diligence  as  are  ordinarily  exercised  in  his 
profession,  oc,  as  stated  by  the  supreme  court  of  Ohio  in  Craig 
V.  Chambers,  17  Ohio  St.  253:  '^  By  accepting  the  retainer,  he 
bound  himself  to  bring  to  the  performance  of  his  undertake 
ing  a  reasonable  degree  of  care  and  skill,  but  in'the  absence 
of  a  special  agreement  to  do  so,  he  did  not  undertake  to  per^ 
form  a  cure.  Nor  can  negligence  be  implied  from  the  failure 
of  the  defendant  to  effect  a  cure.  Such  failure  may  have 
arisen  from  the  age  and  constitution  of  the  patient,  or  from 
the  inherent  difficulties  growing  out  of  the  nature  of  the  injury, 
which  may  have  been  such  as  to  baffle  the  highest  degree  of 
skill  and  care." 

The  care  and  diligence  required  are  such  as  under  the  cir* 
cumstances  a  careful  and  trustworthy  man  would  be  expected 
to  exercise.  It  is  evident,  therefore,  that  the  petition  fails  to 
state  a  cause  of  action.  If  the  evidence  was  before  us  and 
established  the  liability  of  the  plaintiff  in  error,  we  would  per- 
mit an  amendment  to  conform  to  the  proof  upon  the  payment 
of  costs,  but  as  we  have  no  means  of  determining  what  the 
proof  in  the  case  was,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

PkTBIOIANS  and  SuROEOXS  —  DlGBBB  OT  OaRI  and  SKHiL  RbQIHRKD  OV. 

—  Phyaoiaoa  aod  mrgeoas  in  the  performance  of  their  duties  are  required  to 
•zevdM  only  %  reai<mahle  di^gree  of  tkill  and  diligenosi  SkUe  v.  Hoimheepert 
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ffOiMd  162;  14  Am.  St.Rep.  340,- and  note;  note  to  H6Umium  t«  Af^M 
Am.  R^  892.394;  Aimet  t.  ifeoju^  82111.  379;  25  Am.  Rep.  S28;  Brndhut 
▼.  IToiOis,  34  Iowa,  286;  11  Am.  Rep.  141,  and  note;  WUmd  t.  Hmmrd^M 

'Tk  447;  94  Am.  Deo.  338^  Md  note;  LmmgfBrdT.  Jmm,  13  Or.  307. 


Buck  v.  Davenport  Savings  Bank. 

[29  NBBMASKiL,  4D7.] 

VaooTiABLs  IirsrRincnm^IinwBSKMXiiT  with  SnIiAbosd  LrABxcrrr.  — 
The' written- woeda,  **  demand,  notice,  and  protest  w»iTed,  and  payaient 
.gBMnLteed,"  agaod  by  the  payee  on  the  baok  of  a  negotiate  aoteb  oon- 
•titote  aaindonoment  with  an  enlarged  liability. 

Chattvl  Mobtoaobs  t  SumoiENT  DssciUFTioir.  —  A  deaoriptitm  of  prop- 
erty in  a  ohattel  mortgage  ai  **  ninety-five  head  of  eteen,  one  year 
:old  .iUa  spring,  markedias  follows:  Bight  ear  cropped^  and  aoteh  ent  out 
of  -the  under  eide  of  the  Left,  being  the  eaid  oatUe  I  have  thia  day  pnr- 
ohased  of  Welcome  Mowry,  being  all  the  cattle  I  have  now  thns  marked. 
Said  cattle  to  be  kept  in  Seward  County,  Nebraska^  except  dnring  the 
herding  eeaaon,  in  whiehtkey  are  kept  in  Butler  Ooanty,  Nebiaska^'*— 

Cbattbl  MoBTOAoas.  —  Thb  DiaoBiFnoir  of  Pbofbbtt  in  a  chattel  mort- 
gage ia  anfficient,  aa  a  general  rule,  when  it  will  enable  a  third  party, 
aided  by  inquiriea  which  the  mortgage  itaelf  8nggeat%  to  identify  the 
property. 

0,  M.  Lambertton  and  R.  P.  Anderaon^.tor  the  plaintiff  in 
jerror. 

JS.  8,  Narval^  in  tiiie.d«fendaixtin-erfar. 

Maxwell,  J.  In  Maj,  1887,  one  VTelcome  Mowry  sold  and 
delivered  (o  Thomas  J.Johnson,  a  resident  of  Be  ward  County, 
ninety*fiTe  head  of  yearling  steers  for  the  sum  of  $1,691.25, 
taking  his  negotiable  note  therefor  due  in  one  year,  with  inter- 
est at  ten  per  cent.  To  secure  the  payment  of  this  note,  John- 
son executed  and  delivered  to  Mowry  a  chattel  mortgage  upon 
the  steers  so  sold;  the  description  thereof  in  the  mortage 
being,  *^  ninety-five  head  of  steers  one  year  old  this  spring, 
marked  as  follows:  Right  ear  cropped,  and  notch  cut  out  of 
the  underside  of  the  left,  being  the  said  cattle  I  have  this  day 
purchased  of  Welcome  Mowry,  being  all  of  the  cattle  I  have 
now  thus  marked.  Said  cattle  are  to  be  kept  in  Seward 
County,  Nebraska,  except  during  the  herding  season,  in  which 
they  are  to  be  kept  in  Butler  County,  Nebraska."  This  mort- 
gage was  duly  fled  for  record  in  Seward  County  on .  Jnae  4, 
1887.  In  October  of  the  same  year,.  Johnson  isold^said  cattle 
to  certain  parties  named  'fipeUiB'and.Nye  Ibrthe-sum  of  4490L 
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The  letter  j parlies  .floLd'.ajJDrtioQ  of  theoaitle.to  tlie'plaintiff 
.in.eiron 

la  Jane,  ISST^-Mowry  Bold  And  indorsed  the  note  in  oooiro- 
Torsy^and  iransforrod.the.aamettotbe  defendant  in  error,  &e 
.indorsenrent : being  as  follows:  '^Demandi  nottoe^and  protest 
■waiTsd,.juid  -payment  (gnaranieed.  Welcome  Mowry."  The 
.note*  not  .being  .paid,  tbe  bank  .boought  an  action  of  replevin 
'ii^inst  the  piaintiff^in. error  and  others  holding  the  stock,  and 
on  the  trial  Tecovored  judgment  for  the  possession  thereof  and 
for  damages. 

Two.questionaare  presented  by  record:  First,  is  the  writing 
on  the  back  of  the  note  an  indorsement,  or  merely  a  guaranty? 
In  Beard  y.. Dubuque  etc.  Bank^  8  Neb.  10,  80  Am.  Rep.  811, 
.the  writingon  the  back  of  the  note  'waa  as  follows:  '*  For  valne 
received,  I  hereby  gaarantee  payment  of  the  within  note,  and 
waive  presentation,  protest|.aad. notice."  This  was  held  to  be 
an  indorsement  with  -an  enlarged  liability:  State  NaUonal 
Bank  v.  HayUfiylA  Neb.  480.  The  writing  on  the  back  of  the 
note  in  question,  therefore,  was  a  valid  indorsement  with  an 
vonkirged.  liability. 

In  WUey  v.  BkarSf  *21  Neb.  712,  the  property  mortgaged  was 
described  as  '^twenty^tfaree  head  of  horses  and  mules,  •  •  •  • 
.all.sitaated.on  their  range  on  the  South 'Loup  River,  •  •  •  • 
^«bovo  deseribed,  are  bow. in  their  (the  mortgagors')  possession 
and  are  owned  by  them.''  The  testimony  showed  that  the 
*vaiigenn'q«eBtionTiwu^«ltanted  in 'BoffiEdo  Ooaiity,.and  the  de« 
scription  was  held  -siifficient 

In  Knapp  v.  PnU,  64  Wis. '81,  the  description  was  ^forty- 
one  Berkshire  hogs  and  vsixty^fivo  grain  sacks.''  The  testi- 
'mony  tended  to  show  that  the  mortgage  covered  jdl  the  hogs 
-possessed  by  the  mortgagor,  and  the  court  held  that  the  de- 
scription was  suflBcient.  Lyon  J.,  says  (p.  472):  ^^We  appre- 
hend the  property  might  be  found  and  identified  without  much 
difficulty  if  a  little  diligence  were  used  in  that  direction." 

In  ^enyon  v.  Tramdf  71  Iowa,  693,  a  description,  *^  fifty  head 
of  steers  about  (twenty)  months  old,  now  owned  by  me  and  in 
my  possession  on  my  farm  in  Independence  township,  Jasper 
County,  Iowa,"  was  held  to  sufficiently  identify  the  property. 
Seevers,  J.,  says:  ^^  There  is  no  uncertainty  in  the  mortgage, 
or  if  there  is,  there  is  a  sufficient  description  of  the  property 
to  enable  an  honest  inquirer  to  identify  it:  Smith  v.  McLean^ 
24  Iowa,  822." 

In  Hurt  V.  Redd^  64  Ala.  85,  the  description,  **  fourteen  head 
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of  mules,  now  on  my  plantation  in  Russell  County,''  was  held 
to  be  good;  and  a  description,  *'one  black  mule  about  eight 
years  old,"  was  held  by  the  same  court  not  void:  ConnaUy  v* 
Spraginsj  66  Ala.  258.  See  also  Harding  v.  Cobum,  12  Met.  333; 
46  Am.  Dec.  680;  RusseU  v.  Winne^  87  N.  Y.  591;  97  Am.  Dec 
755;  Ellis  v.  Martin,  60  Ala.  394;  Seay  v.  McCormick,  68  Ala. 
549;  Burditt  v.  Hunt,  25  Me.  419;  48  Am.  Dec.  289;  NeweU  v. 
Warner,  44  Barb.  258;  Harris  v.  Kennedy,  48  Wis.  500;  Eddy 
V.  Caldwell,  7  Minn.  225;  Bums  v.  Harris,  66  Ind.  536;  3  Am. 
A  Eng.  Ency.  of  Law,  180. 

The  description  of  property  in  a  chattel  mortgage  will,  as  a 
rule,  be  held  sufficient  where  it  will  enable  a  third  party,  aided 
by  inquiries  which  the  instrument  itself  suggests,  to  identify 
the  property:  Jones  on  Chattel  Mortgages,  sec.  64,  and  cases 
cited. 

It  is  very  clear  that  the  mortgage  in  question  was  sufficient 
to  impart  notice  to  any  honest  inquirer  after  the  facts.  The 
judgment,  therefore,  is  right,  and  is  affirmed. 


NbOOTIABLI    InSTRUM BMTS  —  IlTDORSKICElfT  WrTH    InORXASKD    LfABIUTT. 

•—The  payee  of  a  prominory  note  wrote  his  name  on  the  back,  nnder  tiw 
foUowing  words:  "  For  value  received,  I  hereby  gaarantee  payment  of  the 
within  note,  and  waive  presentation,  protest,  and  notice."  This  was  sm 
indorsement  with  enlarged  liability:  Heard  v.  Dubuque  €(k  Bank,  S  Neb.  10| 
90  Am.  Rep.  Sll;  Hdmer  v.  Cwnmerwd  Bank,  28  Neb.  474;  Wdts  t.  Woyk^ 
28  Neb.  600. 

Chattbl  MoBTOAon— ScmoiBiiOT  ov  Dbscbiption.  —  The  deaeriptioB 
of  property  in  a  chattel  mortgage  is  sufficient  if  it  is  snch  as  to  suggest  a 
line  of  inquiry  and  furnish  the  basis  of  identification:  Parker  v.  ChoBe,  62  Vt. 
206;  22  Am.  St  Rep.  99.  For  the  sufficiency  of  description  of  property  ia 
chattel  mortgages,  see  extended  note  to  BarreU  v.  Fkch,  14  Am.  St.  Rep. 
239^247.  Any  description  in  a  chattel  mortgage  is  sufficient  if  by  it  the 
is  directed  to  evidenoe  whereby  it  may  asoertaia  the  precise  property 
veyedi  Cii^  Bank  t.  ifoOcy.  79  Iowa,  21A. 
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AL  BAHiiftAP  Ad  Bonm— Voidablb  lasvi  —  Inroomr  Pvb- 
OHAHBa.  —  A  propodtion  snbmittod  to  the  fotert  of  m  oonnty  to  uiae  and 
doUTor  its  bonds  to  ud  in  the  ooiutniotioii  of  »  railroad  by  one  of  two 
oompaniee  named»  being  in  the  alternatiTe^  ia  defective;  and  the  iasne 
and  deliTery  of  the  bonds  voted  under  snoh  proposition  will  be  enjoined, 
«r  they  may  be  set  aside  after  issue  if  timely  application  is  made^  yet 
after  snoh  bonds  have  been  issued  and  certified  under  apparent  anthorityt 
they  are  valid  in  the  hands  of  an  innocent  purchaser  for  value. 

IK  Sbxkino  to  Dxtbat  Voidablb  Municipal  Railboad  Aid  Bonds. 
— •  A  delay  of  nine  years  in  bringing  an  action  to  defeat  municipal  railroad 
aid  bonds,  voidably  issued  and  delivered,  is  such  laches  as  will  defeat  tba 
action,  when  the  bonds  have  passed  into  the  hands  of  an  innocent  pnr> 
ihaaer  for  vslne. 

A.  /•  Popfieion  and  CharieM  A.  SpeicSy  for  the  plaintiff. 

William  Leese^  attorney-general^  J.  M.  Woolworth^  and  M^  B. 
Beeee^  for  the  defendant. 

Maxwsll,  J.  This  is  an  original  action  brought  in  this 
oourt  to  restrain  the  payment  of  intereet  coupons  or  bonds  of 
Platte  County,  issued  in  aid  of  the  Lincoln  and  Northwestern 
Bailroad  Company. 

It  is  alleged  in  the  petition  that  ^  plaintiff  is  and  for  many 
years  past  has  been  the  owner  of  real  and  personal  estate  sit- 
uated and  taxable  in  the  county  of  Platte,  and  that  he  brings 
this  action  as  well  on  his  own  behalf  as  on  behalf  of  all  other 
tax-payers  similarly  situated  who  may  come  in  and  contribute 
to  the  expense  of  the  suit;  •  •  •  •  that  heretofore,  to  wit,  on 
the  first  day  of  January,  1880,  the  said  county  of  Platte,  by  the 
board  of  county  commissioners  (it  being  at  that  time  under 
the  goYemment  and  management  of  a  board  of  county  com- 
missioners) issued  and  delivered,  either  to  the  Lincoln  and 
Northwestern  Railroad  Company,  or  to  the  Blue  Valley  and 
Northwestern  Railway  Company,  one  hundred  thousand  dol- 
lars, par  value  of  the  coupon  bonds  of  said  county  of  Platte, 
for  the  alleged  purpose  of  aiding  the  construction  of  one  of 
said  railroads  commencing  at  a  point  on  the  line  of  the  then 
existing  Atchison  and  Nebraska  Railroad,  and  extending  to  the 
city  of  Columbns  in  said  county  of  Platte;  said  coupon  bonds 
being  dated  on  the  first  day  of  January,  1880,  bearing  interest 
from  the  date  thereof  at  the  rate  of  eight  per  cent  per  annum, 
payable  at  the  office  of  the  county  treasurer,  as  provided  by 
the  terms  and  conditions  of  a  proclamation  hereafter  set  forth. 
Plaintiff  farther  saith  that  the  sole  right,  power,  and  authority 
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apon  and  under  whioh  said  ooopon  bonds  Jnere  voted,  issaed, 
and  delivered  as  ilforesaid  was  a' proposition  dated  Maj  6^ 
1879,  issued  and  submitted  to  the  voters  of  said  county  of 
Platte«.at  an  election  called  And  held  on  the  fourteenth  day  of 
.  Jane, .  1879,  *«hicb,  Anoag  other  itfaings,  provided  that  the 
question  to  be  sabmitted  vbeold  be:  ^'flhall  the«ean4y  com- 
missionersof -Phitte  County,  in'tfae-state  of 'Nebraska,  *^be  au- 
thorized and  required  to  issue  and  give  to  the  .Lincoln  and 
Northwestern  Railroad  Company,  or  to  the.Blae  Valley  and 
Northwestern  Railway  Company,  one  hundred  ihousand  ilol* 
lars  Of  the  coupon  bonds  of  said  Platte  County,  to  be  dated 
the  first  day  of  January,  1880,  bearing  interest .  from  date  at 
the  rate  of  eight  per  cent  per  annum,  the  interest  payable  an- 
nually at  the  office  of  the  oounty  treasurer  of  the  county  of 
Platte?'  Said  proposition  was  carried  and  adopted  by  the 
requisiterand  iwiirful  numberof  votes,  and  the  said  bonds  were 
ordered  issued,  and  issued  accordinglyj  and  arcntill'outstand- 
ingandiuapaid,  .'A.  true  copy  of. said  proposition  so  submitted 
as  .aforesaid,  and  under  which  said  bonds  were. issued,  is 
hereto  attached  and.  made  .a  part  of  this  petition,,  and  marked 
^Schedule  A.*  Plaintiff  further  alleges  and  charges  that  said 
^proolamation^and  propesiXion  under  which  said  bonds  were 
'  voted  was  and .  is  insufficient < And  illegal, .and  the  adxq^on 
,and  approval  .conferred  iiipoo  rsaid  .xounty  .and  itsoommis- 
sioner8.no power  or . aathority ita-signy.-eeal,. issne^.and .deliver 
.said  .bcHids  tasaid  railway  .oompaniee,. or  eitlier  of .  them,.or  to 
.any  other  person,  or  iCorporation  under. tfaet  statutes  of  the  state 
.of . Nebraska,  and . that  said  bonds,  and  < all  thereof  (So  ^isaaed 
and  delivered.as.aforesaid,  are  Absolutely  void  for^laak  of  power 
to.  make  the  same,  both  in  .the.  hands  x>f  the  donee  thereof,  and 
in  the  hands  of  whomsoever. they  may  reach." 

The  authority  of  the -.commissioners  of  Platte  County,  under 
the  statute,  to  submit  a  proposition  to  the  voters.of  said  oounty, 
and  of  the  electors  thereof  to  authorize  .by  their  votes  the  issu- 
ing of  bonds  to  a  designated  railroad  company  in  the. amount 
of  one  hundred  thousand  .dollars,  is  not.  seriously  questioned; 
.but  it  isxdaimed.uponiiehalf  of  the  plaintiff. that  the  bonds  in 
question  are*void  .because,  the  terms  of  (he  .proposition  were  in 
the  alternative,  *'to  the.  Lincoln  and  Northwestern  Railroad 
Company,or  the.BlaeiraUeyand.NorthwestemtRailway.Com- 
.pany/* 

In  Jons$  v..  HurUiurty  13  .Neb.  126,  which  iwas  an  ^qipeal 
.  from  a  decree,  of  the  district  court  of  Be  ward  Coqb^  aojoin- 
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ing  the  dallTerf  of  tlie  bonds  of  that  conn^^  and  of  oertain 
proeinoli  tlienfai;  apoDtheground  that  UiepropoBition  toicsuo 
boBdain  aid  of  oeriaiiif  railroadi  wiaa  in  theaUernatirQ,  it  wai 
hold  thati  the  dtial  form  of  the  propoaitioQ  vitiated  the  eleo* 
tioti; 

In  Spwreh  ▼.  lAwdnA  N.W.R.R.  Co.,  14  Neb.  293,  which 
was  an  appeal  from  the  district  court  of  Butler  County,  en« 
joining  the  registration  of  the  bonds  of  that  county,  upon  the 
ground  that  the  proposition  was  in  the  alternatire,  the  injuno* 
tion  iros  made  perpetuaL  Lake,  C.  J.,  says:  *^The  defendant 
had  notice  of  *  the  irant  of  authority- on  the  part' of  tfao  conn 
nrisaioners,  andistherefore'noVin'a^situatlonto  complain." 

In  SUU&T.  Rdggen^  22  N^b.  118,  which  was  an-  application 
for- a  imndoimis'ta:  compel  the  defendant- to  certify  certain 
bonds  of  Butler  Gountjr,  and  of  a  preetnci  therein j  issued  to 
the  Lincoln  and  North weetertt  Ridlwejr  Company,  the  writ, 
was  denied.    The*  rekitor*  in  that,  case  had  purchased  the 
bonds  in*  good  faith,  but  astheywereincompleteon  their  face, 
by  reason-  of  the  want  of 'the'  ceztifibate-  of  the  auditor  and 
seeretary^of  state;  it  was 'held  that  she  was- not  proteotedy  but 
clearly  implying  thathad'the'bondsbeen-dnly'certified,  —  in. 
other  words,  been  perfect  instruments^ — she  would  haTS  been, 
inr  the  poflitiow  of-  d^h&na-fiA^-  purchaser -for  yalne. 

The  essential  fiMs  in  eaah*  o^  these  eases  were  substan  tiallj 
the  smne  ae-  in  the  «case 'under  constderaticii^  A  county,  like 
any  other  corporationinecessariiyinustaet^tbiough  itsagents^ 
These  Agents,  fiir  the*porpeseof  issuings'  it*,  bonds,  were  the 
comity  oommissionersL  &Ach'  commissioners  coold  issue  •  the  • 
bonds  of  the-  county  in  aid  of  a<  work  of  internal  improve* 
ment  only  upon  the  conditions  named  in  the  statnta 

Two  companies  proposed  to  build  a  railway  from  Lincoln  to 
Colurabus.  ^' A  plat  of  the  survey,  showing  their  exact  line 
of  nmte  through  Platte  County,"  was  required  by  statute  to 
be  filed  two  weeks  before  the  election,  and  the  line  thus  sur* 
veyed  could  not  vary  to  ezeeed  forty  rods  from  such  plat  as 
filed.  80  fhras  appears,  but  one  line  was  surveyed,  and  but 
one  plat  filed  in  the  clerk's  office  of  that  county.  The  owner 
of  this  line  was  to  be  one  of  two  persons,  and  with  this  under^ 
standing  the  election  in  question  was  had,  and  the  bonds  in 
controversy  declared  carried  and  issued  to  the  company  or 
perooii  which  boilt  the  road;  There  was  no  want  of  power  to 
issue  the  bonds,  but  the  eleetors  should  have  designated  the 
doneer    Bistead^of  dofaig'this,  however,  they,  in  effeeii  in- 
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structed  the  commisBioners  to  issue  the  bonds  to  the  corpora- 
tioD  building  the  road,  which  the  commissioners  did.    The 
commissioners,  therefore,  aa  agents  of  the  county,  acting 
under  apparent  authority,  issued  the  obligations  in  question^ 
and  they  are  valid  in  the  hands  of  an  innocent  purchaser  for 
value.    The  evil  of  a  proposition  in  the  alternative  form  is, 
that  voters  who  may  be  hostile  to  one  of  the  roads  named, 
and  who  would  vote  against  aid  to  such  road,  may  be  induced, 
by  reason  of  the  supposed  probability  of  the  railroad  in  which 
he  is  in  favor  being  the  successful  line,  to  vote  in  its  favor,  and 
thus  the  proposition  in  that  form  may  be  adopted  by  the  requi- 
site  majority,  when,  had  propositions  been  submitted  separately, 
both  would  have  failed*    In  other  words,  electors  may  be  in- 
duced to  vote  for  the  proposition  by  exciting  false  hopes  as  to 
the  road  that  will  be  constructed,  and  thus  carry  the  proposi- 
tion by  the  necessary  majority.    Such  bonds,  however,  are 
not  void  when  duly  certified,  and  have  passed  into  the  hands 
of  innocent  purchasers  for  value.    In  the  able  and  carefully 
prepared  brief  of  the  attorney  for  the  plaintiff,  it  is  said  that 
*'  municipal  bonds  issued  without  power  clearly  conferred  by 
constitution  or  statute  are  void  everywhere  and  in  all  hands'*: 
Marsh  v.  Fulton  Co.,  10  Wall.  676;  East  Oakland  v.  SKnner, 
94  U.  S.  255;  Lewis  v.  ShrevepoH,  108  U.  S.  282;  and  that  was 
the  holding  of  this  court  in  Reineman  v.  Covington  etc  R.  R. 
Co,,  7  Neb.  810,  and  Hamlin  v.  MeadviUe,  6  Neb.  227.    It  is 
also  true,  as  he  contends,  the  holder  of  municipal  bonds  is 
chargeable  with  notice  of  all  provisions  of  statute  and  consti- 
tution  in  reference  thereto:  Ogd$n  v.  CawUy  ofDaviesSj  102  U.  S. 
634 ;  Dixon  Co.  v.  Field,  1 11  U.  S.  83.   But  neither  propositioii  is 
applicable  to  the  facts  of  this  case. 

2.  The  action  was  brought  nine  years  after  the  bonds  were 
issued  and  delivered,  and  the  plaintiff  shows  by  his  petition 
that  he  has  been  a  tax-payer  of  Platte  County  during  *^  many 
years  past"  There  are  many  cases  holding  that  such  delay 
and  laches  will  defeat  an  action  where  relief  would  have  been 
granted  had  the  application  been  seasonably  made:  Supers 
visors  V.  Schenehf  6  Wall.  772;  County  of  Clay  v.  Soeisiy  far 
Savings,  104  U.  S.  579;  Johnson  v.  Stark  Co.,  24  IlL  75;  Keits- 
burg  V.  Friek,  84  111.  421;  Commonwealth  v.  Pittsburgh,  43  Pa. 
Bt  891;  Simnes  v.  Franklin  Co.,  48  Mo.  167;  Bradley  v.  Franks 
lin  Co.,  65  Mo.  638;  Burr  v.  Carbondale,  76  IlL  456;  BwiingUm 
etc.  R.  R.  Co.  V.  Saunders  Co.,  16  Neb.  128. 

Upon  the  whole  case,  no  sufficient  reason  has  been  dMwa  to 
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justify  the  ooart  in  grantiDg  or  oontinoing  the  Injanction  in 
force  in  this  case.  The  injunction  is  tberelbre  dissolved  and 
the  action  dismissed.  ___ 

MunoaAL  Railboad  Am  Boitm--  TALmrnr  er»  nr  HAimi  ow  Bova 
Fnm  PvBCHASDa.— Boodi  imied  bj  a  ooonfcy  tn  nlid  in  th«  hands  of 
bomaJUU  panhtmn,  notwithatanding  the  fnot  thai  than -ware  moh  irrago* 
aritiea  in  their  ime  that  if  the  qnastion  of  thair  ralidikj  had  bean  raiaad  at 
the  proper  ttme,  they  woald  have  been  declared  invalid:  8taie  v.  OommSsahn" 
€t%  89  Kan.  667;  7  Am.  St.  Rep.  669,  and  note.  Monioipal  bonda  in  aid  of 
a  railroad  are  not  oommercial  paper,  and  even  in  the  handa  of  innooent  and 
remote  pnrohaaera  are  anbjeot  to  ail  eqnitiea  eziating  againat  them  at  the  time 
of  their  iaane:  Diamond  v.  Lawrmct  County,  37  Pa,  St.  863;  78  Am.  Dec.  429, 
and  note.  See  extended  note  to  Jiorrk  Canal  Co.  v.  Fi^er^  64  Am.  Dec.  428- 
445.  Mnnioipal  bonda  in  aid  of  a  railroad,  not  iaaned  according  to  law,  are 
Toid:  WiOkmu  v.  People,  132  111.  674. 

LAOHBS^Evrscr  ot,  on  ORAirnvo  RsLisr.  —  Equity  will  refnae  an  In- 
janction to  one  who  haa  nnreaaonably  delayedi  Sheldon  r.  BadtweU,  9  Wia. 
166;  76  Am.  Dec  265;  extended  note  toSnuthr*  nompeon^  64  Am.  Deo.  180- 
1 34.  Eqoity  will  refnae  to  aid  a  atale  claim  or  enoonrage  lachea:  Bairn  v. 
Gill^  132  DL  287;  Sanchei  v.  Dow,  28  Fla.  445;  Bwrgem  v.  8L  Look  Cbw  A 
i?.  On.  99  M&  496b 
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JuDanKT  AS  SrmxKOB  AOAorar  Suritibs  xh  iNDsarrnr  BomiL  —la  an 
action  againat  anretiea  on  a  bond  given  by  plaintiff  in  execution  to  a 
a  aherifi^  to  indemnify  him  againat  judgmenta  to  which  he  ahall  be  a  party, 
by  reaaon  of  a  levy  on  property  claimed  by  a  third  party,  a  judgment  ao 
obtained  againat  the  officer,  in  an  action  defended  for  him  by  the  prin- 
cipal in  the  bond,  ia  concluaire  againat  the  auretiea,  in  the  abaence  of 
fraud  and  coUnaion,  although  they  had  no  notice  of  the  pendency  of  the 
action  in  which  auch  judgment  waa  obtained. 

Jimo VBHTa  —  SATisvAcnioK  07.  —  OovvTY  Warrants  ahd  Approybd  Prom- 
naoBT  NoT■f^  received  and  accepted  aa  caah  in  aatiafaction  of  a  judg- 
ment and  execution,  will  be  treated  aa  a  good  payment  in  caah. 

Fraotics.  ^  Failori  to  Submit  Matrrial  lasas  to  Jvbt  npon  whioh 
there  ia  no  conflict  of  evidenoe  ia  not  reveraible  error. 

J7.  C  Brome  and  A.  C.  Brown^  for  the  plaintiffs  in  error. 

P.  A.  Holme$f  for  the  defendant  in  error. 

NoBVAL,  J.  This  is  an  action  by  Bollman,  a  sheriff,  upon 
an  indemnifying  bond  given  to  W.  L.  Roth  well,  his  deputy, 
by  the  Norwegian  Plow  Company,  a  judgment  creditor,  condi- 
tioned for  the  officer's  indemnification  in  case  he  would  levy 
certain  executions  held  by  him  in  favor  of  the  said  company  and 
one  J.  SL  Thomas,  and  against  Fred  Fisher,  upon  certain  prop- 
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erty  ofatimed*  by*'  Deere*,  WeUe,  A  Co.*  T&e*  oondRion-  in.  tlie' 
bend  readw  ^  If  tbeaboye>'boundeii'N6rw«gian  PfoirConrpanj^ 
shall  well  and  truly  save  harmless  and  indeoiirify  the'  eaid 
W.  L.  Bothwell,  and  any  and.all  persons  Aiding  and  assisting 
him. in  the.  premises,  from  all  harm,  trouble,  damage,  costa, 
suite,  actione,  judgmeate,  andi  exeeutiona  that'BhAll.or  may 
at  any  time  arise,  oome,  or  be  brenght  agahntrhim;  tbem,  or 
any  of  them,  then  this  obligation  to  be  void,  otherwise  to  be 
and  remain  in  full  force  and  effect" 

The  petition  alleges  the  ezecutioa. and  delivery  of  the  bond, 
the  levying  of  the  executions,  and  the  sale  of  the  property,  and 
that  the  proceeds  thereof  were  paid  to  the  Norwegian  Plow 
Company.  The  petition  further  alleges  that  afterwards  the 
said  Deere,  WellSi  A  Co.  brought  an  action  against  the  plain* 
tiff  for  the  conversion  of  said. property  so  levied.  upoB,.in  the. 
cironit  court  of  the  United  States  for  this  distriet,  and  on  the 
sixteenth  day  of  June,  1886,  a  judgment  was  rendered  in  said 
suit  in  said  court  against  the  plaintiff  herein  for  $3,000  dam- 
ages, and  $198.65  costs  of  suit,  and  plaintiff  was  compeilea 
to  and  did  pay  the  said  judgment  and  costs,  and  $218  accrued 
costs  and  expenses.  The  petition  further  avers  that  the  Nor- 
wegian Plow  Company  was  notified  of  the  pendency  of  said 
action  in  the  federal  court,  and  that  the.  defendants  have  failed 
topay  the  plaintiff  said  amounts^  or/any  paritberaol 

The  defendants,  answering,  admit  that  the  exeeutione  w«re 
issued  and  levied  upon  certain  personal  property,  but  deny 
that  they  were  issued  at  the  request  of  the  Norwegian  Plow 
Company,  or  that  the  property  levied  upon  was  at  any  time 
claimed  by  Deere^  Wells,  &  Ca  The  defendants  also  admit 
that  after  the  levy  of  the  executions,  but  before  the  sale  of  the 
property  taken  thereunder,  they  signed  an  instrument  in  terms 
like  the  one  set  out  in  the  petition,  but  aver  that  at  the  time 
they  signed  soob  instrument  they  and  each  of  them  did  so 
with  the  express  understanding  and  upon  condition  that  it 
should  be  executed  and  signed  by  the  Norwegian  Plow  Com- 
pany, and  that  they  never  anthorized  or  consented  to  the  de- 
livery thereof  except  upon  the  above  condition.  The  defendants 
further  deny  that  the  Norwegian  Plow  Company,  in  considera- 
tion of  and  upon  the  promise  of  plaintiff  to  sell  said  goods^ 
executed  and  delivered  to  the  deputy  sheriff  for  the  plaintiff 
the- obligation  declared  on,  but  aver  that  it  was  never  executed 
by  said  Norwegian  Plow  Company,  nor  was  said  obligatioir 
ever  driivered  to  said  deputy,  or  any  other  perseai  by  said 
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eompanj.  After  deDying  the  fburth^  fifib,  tmi  dzth  pKn^ 
graphs  of  the  petition,  the  answer  admits  that  Deeie,  Wells, 
ft  Co.  brought  suit  against  the  plaintiff  in  the  United  States 
eireuit  court,  and  recovered  judgment  therein  for  the  amounts 
stated  in  the  petition,  but  deny  that  said  action  was  bronght 
to  recover  for  the  conversion  of  the  goods  levied  upon  under 
said  executions.  The  answer  alleges  that  the  judgment  ren- 
dered  in  the  circuit  court  was  for  the  conversion  of  goods  by 
plaintiff  and  his  agents,  other  than  the  goods  taken  by  Both* 
well  under  said  executions. 

The  reply  denies  all  new  matter  contained  in  the  answer. 
The  cause  was  tried  to  a  jury,  and  verdict  for  the  plaintiff  ren* 
dered  for  I3,797.&7. 

The  first  error  assigned  is,  that  the  evidence  does  not  show 
that  the  bond  upon  which  the  action  was  brought  was  deliv* 
ered  to  the-  officer  in  its  present  condition  with  the  consent  of 
tiie  defendants.  The  defendants  admitted,  when  upon  the 
witnes»-6tand,  tiiat  they  executed  the  bond  at  the  request  ot 
B.  B.  Mower,  the  traveling  salesman  of  the  Norwegian  Plow 
Company,  and  delivered  it  to  him,  but  claimed  that  the  agre^ 
ment  was,  that  it  was  also  to  be  signed  by  the  company  before 
it  should  be  delivered  to  the  obligee.  The  testimony  of  the 
witness  Dixon  tends  to  corroborate  the  defendants. 

B.  B.  Mower,  called  by  the  plaintiff,  tastified  that  he  prop 
curred  the  signatures  of  the  defendants  to  the  bond,  that  ha 
told  them  he  wanted  to  vse  it  that  day  in  the  Fisher  case; 
that  he  was  going  back  to  Creighton  that  day  for  that  purpose, 
and  expressly  denies  that  he  told  the  defendants  that  the  bond 
would  be  signed  by  the  Norwegian  Plow  Company.  It  further 
appears  that  the  defi^idant  Pasewalk  signed  bis  name  on  the 
first  line  left  for  signatures,  and  no  place  was  left  on  the  bond 
for  the  signature  of  the  company. 

B.  K  Allen,  called  by  the  {^aintiS^  testifies  that  he  was 
present  when  the  defendant  MoClary  signed  the  bond,  that  he 
does  not  remember  of  Dixon  being  present  at  the  time,  that 
there  was  nothiag  said  in  witosss's  presence  about  any  one 
else  signing  the  bend,  and  that  it  was  delivered  to  Mower  in 
his  presence. 

Upon  the  question  ef  the  execution  and  delivery  of  the  bond, 
the  court  on  its  own  motion  instructed  the  jury  as  follows: — 

**  2.  You  are  instructed  that  in  this  case  the  burden  of  proof 
is  upon  the  plaintifl^  and  before  he  can  recover  he  must  prove 
all  the  material  allegations  of  his  petition  by  a  feir  preponder- 
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anoe  of  the  evidence.  One  of  the  material  allegations  of  the 
plaintifif 's  petition,  and  the  only  question  of  fact  for  you  to 
determine,  is,  that  defendants,  at  the  time  said  bond  was  de- 
livered to  the  agent  of  the  Norwegian  Plow  Company,  con- 
sented that  it  should  be  delivered  to  plaintifif  without  said 
Norwegian  Plow  Company  having  signed  the  same.  It  de- 
volves upon  plaintiff  to  prove  that  such  consent  was  given, 
either  expressly  or  by  implication;  and  if  you  believe  from  the 
evidence  that  defendants  signed  said  bond  without  any  under^ 
standing  that  it  should  be  signed  by  the  principal,  and  de- 
livered the  same  to  principal's  agent,  and  were  careless  and 
indifferent  as  to  whether  the  principal  signed  said  bond  or  not 
before  it  was  delivered  to  plaintiff,  then  defendants'  consent 
would  be  presumed  that  said  bond  might  be  delivered  to 
plaintiff  without  the  principal's  signature  thereto. 

*'  8.  In  this  case,  if  you  believe  from  the  evidence  that  the 
defendant  did  not  consent  that  said  bond  should  be  delivered 
to  plaintiff  by  the  agent  of  the  Norwegian  Plow  Company 
until  said  company  had  signed  the  same,  or  if,  from  the  evi- 
dence, you  believe  that  the  agent  of  the  Norwegian  Plow  Com- 
pany agreed  with  defendants,  at  the  time  they  signed  the  bond, 
that  he  would  sign  the  name  of  the  Norwegian  Plow  Company 
upon  the  bond  in  case  he  used  it,  then  in  either  case  defend- 
ants are  not  liable  upon  said  bond,  and  your  verdict  must  be 
for  the  defendants/' 

These  instructions  fairly  submitted  to  the  jury  the  issue 
presented  by  the  pleadings  and  evidence,  whether  or  not  it 
was  the  understanding  that  the  bond  should  be  signed  by  the 
Norwegian  Plow  Company  before  it  should  be  delivered  to  the 
oiBcer.  No  place  was  left  upon  the  bond  for  the  signature  of 
the  principal,  nor  is  it  claimed  that  the  obligee  had  any  knowl- 
edge that  it  was  to  be  signed  by  any  one  else.  The  testimony 
on  the  part  of  the  plaintiff  was  given  by  witnesses  who  appear 
to  be  entirely  disinterested,  and  if  true,  fully  sustains  the  con- 
clusions reached  by  the  jury.  It  was  the  province  of  the  jury 
to  pass  upon  the  credibility  of  the  witnesses,  and  determine 
the  weight  to  be  given  to  the  testimony  of  each.  By  the  ver- 
dict the  jury  have  said  that  the  plaintiff's  witnesses  were 
truthful.  The  evidence  will  not  justify  us  reaching  a  different 
conclusion. 

It  is  undisputed  that  in  the  suit  brought  by  Deere,  Wells, 
&  Co.  against  the  plaintiff  in  this  action,  in  the  United  States 
circuit  court,  the  principal  mentioned  on  the  face  of  the  bond. 
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ibe  Norwegian  Plow  Company,  appeared  in  said  case  for  the 
defendant  therein,  and  defended  the  action  for  him.  The 
petition  in  the  circuit  court  alleges,  and  that  court  found,  that 
the  property  converted  was  seized  by  the  sheriff  upon  five 
executions  in  favor  of  the  Norwegian  Plow  Company  and 
against  Fred  Fisher. 

W.  L.  Roth  well  testified  that  he  was  the  deputy  sherifi",  and, 
producing  five  executions,  stated  that  they  were  in  his  hands 
when  the  indemnity  bond  was  delivered  to  him,  and  that  ha 
had  no  other  executions  against  Fred  Fisher.  While  the  exe- 
cutions were  not  introduced  in  evidence,  yet  sufiicient  appears 
to  show  that  the  suit  in  the  circuit  court  was  brought  for  the 
conversion  of  the  same  goods  that  were  levied  upon  by  virtue 
of  the  executions  described  in  the  bond  of  indemnity. 

We  therefore  come  to  the  principal  point  in  the  case,  which 
is,  What  is  the  extent  of  the  defendants'  liability  ?  To  state 
it  differently,  Is  the  judgment  rendered  against  the  plaintiff 
in  the  circuit  court  conclusive  upon  the  defendants?  It  cannot 
be  doubted  that  the  Norwegian  Plow  Company,  having  ap- 
peared in  that  action,  and  defendant  for  the  sheriff*,  the  judg« 
ment  is  conclusive  as  to  it:  MiUer  v.  Rhoades^  20  Ohio  St 
494;  Davis  v.  Smithy  79  Me.  85L  The  sureties  contend  that 
as  they  had  no  notice  of  the  pendency  of  that  suit,  the  judg* 
ment  therein  rendered  is  only  prima  fade  evidence  of  the 
plaintiff's  right  to  recover  against  them,  and  of  the  amount  of 
such  recovery.  The  plaintiff  urges  that  as  the  judgment  ia 
conclusive  upon  the  principal  in  the  bond,  it  is  likewise  con- 
elusive  as  to  the  sureties.  There  is  considerable  conflict  in 
the  authorities  as  to  the  effect  a  judgment  rendered  against 
the  principal  of  a  bond  has  upon  the  sureties  who  were  not 
made  parties  to  the  suit,  and  had  no  notice  of  its  pendency. 
The  following  cases  sustain  the  position  of  the  defendants  that 
such  a  judgment  is  prima  facie  evidence  in  a  suit  against  the 
surety:  State  v.  Cclerick^  8  Ohio,  487;  Taylor  v.  Barnes^  89 
N.  Y.  430;  Stewart  ▼.  TTiomae^  45  Mo.  42;  Bridgeport  etc.  Ine. 
Co.  V.  TFtbofi,  84  N.  Y.  275.  An  examination  of  these  cases 
will  disclose  that  none  of  them  were  founded  upon  bonds  con- 
ditioned for  the  payment  of  judgments.  In  this  they  differ 
from  the  one  at  bar.  It  will  be  observed  that  the  bond  on 
which  this  action  is  based  indemnifies  the  obligee  *'  from  all 
harm,  trouble,  damages,  costs,  suits,  actions,  judgments,  and 
executions  that  shall  or  may  arise,  come,  or  be  brought  against 
him."    Tlie  sureties  undertook  to  save  the  officer  harmlesa 
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from  any  judgment  tlial  might  be  recorered  againat  bim  by 
season  of  the  levying  of  the  ezecntions.  It  waa  no  part  of  the 
i^reement  that  tl>e  suretiea should  be  notified  of  the  pendency 
ef  the  aotion.  If  the  sureties  desired  notice  of  the  proceed- 
ings to  obtain  the  judgment,  they  should  have  stipulated  for 
it  in  the  bond  of  indemnity;  not  having  done  so^  the  fiiiloie 
W  receive  such  notice  does  not  affect  their  liability.  They 
agreed  absolutely  to  be  boufifd  by  any  judgment  rendered  against 
the  officer.  In  tibe  case  of  most  official  bonds  the  sureties  do  not 
promise  to  pay  any  judgment  rendered  against  the  principal, 
hence  a  judgment  against  the  offieial  on  such  a  bond  is  not 
conclusive  upon  the  sureties,  where  the  latter  had  no  notice  of 
ttie  suit  There  are  numeioiis  deeisionsii  howerfer,  to  the  eflect 
that  a  judgment  obtained  in  a  suit  on  an  official  bond  against 
the  principal  is  conciosive  a^insl  the  survlies,  though  not 
notified  of  the  suit:  Ifacser  r.  SGridOiind^  17  Serg:  A  R.  354;  17 
Am.  Dec.  668:  Svcma  r.  Cvwmofmewtikj  8  Watts,  398;  34  Am. 
Dec.  477;  Snapp  v.  ComwrnfrnDemttk^  2  Pik  St.  49;  €kirb0r  v. 
ComnionMealih^  7  Pa.  St.  266;  LUnfi  v,  Marr^  U  Pa.  St  52; 
Tracy  v.  Oaodwinj  5  Alkay  411..  It  has  Iifccnvise  been  fire- 
<|uently  held  that  a  judgment  agafaist  are  adninistrator,  in  the 
absence  of  fraud,  is  condusivo  agaiiMt  his  soireties;  Hford  v. 
Ludge,  20  Pick.  58;  33  Am.  I>ea  197;  Irwin  r.  Budma,  25  CaL 
223;  85  Am.  Dee.  125;  SUsU  v.  Hdt,  27  Ma  340;  79  Am.  Dec. 
273;  Saly$r  y.  StaU,  5  Lad.  204;^  Bahtom^T.  Woody  15  III.  159; 
58  Am.  Dec.  6(M;  Si^mOL  t«  Bcmki,  Ift  WaU.  588;  WHiey  y. 
Paulhj  6  Conn.  76. 

The  precise  question  invol^ml  in  the  ease^at  bsr  waa  recently 
passed  upon  by  the  supreme  eonrt  of  New  York^  in  C4mn9r  v. 
JZ9€Vtff,  103  N.  Y.  527,  That  waa  a  suit  against  the  sureties 
upon  an  indemnifying  bond  given  to  a  rtwiff,  conditioned  to 
save  the  officer  harmless  against  alt  "^suitSt  actioas,  and  judg* 
men  is  that  may  at  any  time  arise,  come,,  accrue,  or  happen  to 
be  brought  against  him  for,,  or  by  reason  of,  the  levying,  attach- 
ing, and  making  sale  under  and  by  virtue  of  an  execution 
issued  to  him  as  sheriffi'^  Prior  to  that  snit^  judgment  had 
been  rendered  against  the  sheriff  ft>r  conversion  in  making  a 
levy  under  an  execution.  The  sureties  on  the  indemnifying 
bond  had  no  notice  of  the*  pendency  of  the;  8ui«  in  which  me 
judgment  was  obtained.  The  court,  in  the  opinion  in  Conner  y. 
SeeveSf  103  N.  Y;  527,  says:  "  The  covenantor,  in  an  action  on  n 
covenant  of  general  indemnity  against  judgments,  is  concluded, 
by  the  judgment  received  against  the  covenantee,  from  question- 
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ing  thd  existance  or  exieat  of  the  ^oTenaoiee'i  IJabilUj  in  tbt 
action  ID  which  H  was  rendered.  The  reoovery  of  a  judgnieBi 
is  an  evoot  against  whioh  ha  coFenantdd,  and  ii  would  oootni* 
vene  the  manifest  intention  and  purpose  q[  the  indemnity  to 
make  the  right  of  the  covenantee  to  maintain  an  action  on  iho 
covenant  k>  depend  upon  the  resalt  of  the  retrial  of  an  issue, 
which,  as  against  the  covenantea,  had  been  conclusively  deter* 
mined  in  the  former  action." 

The  decision  in  Conner  v.  Reeveg^  103  N.  Y.  527,  ia  au^ 
tained  by  the  followirig  cases:  Fay  y.  Avm8^  44  Barb.  327; 
Tracy  y.  Ooodwin,  5  Allen,  409;  Train  y.  Gold,  5  Pick.  380; 
Lincoln  y.  Blanchard,  17  Vt  464;  Heard  v.  Lodge,  20  Piok. 
53;  32  Am.  Dec.  197;  8taU  y.  Holt,  27  Mo.  840;  72  Am.  Dec. 
273;  Sakton  y.  Wood,  15  SL  169;  68  Am.  Dec.  604;  StovaU 
y.  Banh,  10  Wall.  586. 

The  conclusion  we  have  reached  is,  that  in  an  action  against 
the  sureties  on  a  bond  given  to  a  riieriff  to  indemnify  him 
againat  judgments  to  which  he  shall  be  a  party,  the  judgment 
recovered  against  the  officer  is  conclusive  against  the  sureties, 
although  they  had  no  notice  of  the  pendency  (tf  tiie  action  in 
which  the  judgment  w^s  obtained,  when  it  is  shown  that  their 
principal  defended  the  suit  for  the  officer.  The  sureties  could 
contest  the  judgment  on  the  ground  of  frand  and  collusion. 
It  follows  that  the  evidence  offered  in  this  case  by  the  defend- 
ants,  for  the  purpose  ot  contradicting  the  judgment  rendered 
against  the  plaintiff  in  the  federal  courts  was  properly  exe- 
cuted. 

It  is  claimed  that  it  was  not  necessary  to  allege  and  prove, 
IB  the  action  in  the  federal  court,  that  the  sheriff  levied  upon 
tiie  goods  for  which  that  suit  was  brought,  and  that  the  plain- 
tiff therein  was  entitled  to  recover,  regardless  of  the  fact  of  a 
levy,  if  the  goods  were  his  and  the  sheriff  had  taken  them. 
That  action  was  against  the  sheriff  and  his  sureties  upon  his 
official  bond,  and  it  was  necessary  to  the  recovery  therein  that 
the  pleadings  and  evidence  in  that  case  show  that  the  goods 
were  taken  by  the  sheriff  by  virtue  ot  his  office. 

For  the  purpose  of  proving  payment  of  the  judgment  feooiv^ 
ered  ia  the  federal  court,  the  plaintiff  offered  in  evidence  a 
paper  purporting  to  be  an  execution  issued  out  of  said  court 
in  said  cause,  and  the  indorsements  thereon.  No  certificate 
of  the  derk  of  the  federal  court  was  attached  to  the  paper. 
The  defendants  objected  to  its  admission  as  evidence,  becauss 
''it  was  nsi  authenticated  as  required  bj  low,  inosmpstsot, 
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irrelevant,  and  immaterial.*'  The  paper  purporting  to  be  an 
execution  was  in  the  OBual  form,  and  accurately  Btated  the 
date,  amount,  and  names  of  the  parties  mentioned  in  the  judg- 
ment already  introduced  in  evidence.  Indorsed  on  the  exe- 
cution was  the  following:  — 

*'  NioBBARA,  NxB.,  Sept  16|  188& 
'*  Received  on  the  within  execution:  — 

County  warrants,  as  cash $888  00 

Approved  promissory  note 2,000  00 

$2,888  00 
Cash 478  20 

$3,816  20 
••O.W.Rice, 
•Attorney  for  Deere,  Wells,  A  Co." 

For  the  purpose  of  laying  the  foundation  for  its  introduction, 
Solomon  Draper  was  called,  who  testified,  in  substance,  that 
he  was  an  attorney  at  law  residing  at  Niobrara,  Nebraska,  and 
was  acquainted  with  O.  W.  Rice,  who  is  an  attorney  residing 
at  Creighton,  and  is  acquainted  with  his  signature;  that  the 
witness  wrote  the  receipt,  and  he  saw  Rice  sign  it;  that  Rice 
was  acting  for  Deere,  Wells,  &  Co.,  the  plaintiffs  in  that  case; 
and  that  the  execution  was  in  the  hands  of  the  deputy  United 
States  marshal  when  the  indorsement  was  made,  and  that  the 
receipt  was  signed  at  the  settling  up  of  the  matter.  This  evi* 
dence  laid  the  foundation  for  its  introduction  for  the  purpose 
of  proving  payment.  It  is  urged  that  it  only  showed  that 
$478.20  had  been  collected  by  the  United  States  marshal. 
That  sum  was  the  cash  payment.  The  balance,  having  been 
paid  by  county  warrants  and  approved  note  to  the  attorney  of 
Deere,  Wells,  &  Co.,  who  received  the  same  as  cash,  will  be 
treated  as  a  payment  in  cash:  RaUton  v.  W6od$i  15  111.  169; 
58  Am.  Dec.  604;  Oox  v.  Reed,  27  111.  488;  WUHnsan  v.  St&uh 
art,  30  111.  58. 

Complaint  is  made  because  the  instructions  took  from  the 
jury  every  question  of  fact  presented  by  the  pleadings,  except 
the  question  of  the  consent  of  the  sureties  to  the  delivery  of 
the  bond.  As  we  view  it,  that  was  the  only  point  upon  which 
there  was  any  conaict  in  the  evidence.  The  plaintiff's  testi- 
mony covered  all  the  other  issues  of  fact  raised  by  the  plead- 
ings, and  the  defendants  offered  no  testimony  to  the  contrary. 
It  was  therefore  only  necessary  to  submit  to  the  jury  for  de- 
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termination  the  issue  of  fact  upon  which  the  testimony  was 
conflicting. 

All  the  other  errors  assigned  upon  the  giving  and  refusing 
of  instructions  have  been  already  met  by  what  we  have  said 
upon  the  conclusiveness  of  the  judgment  of  the  federal  court, 
and  will  not  be  further  considered. 

The  judgment  of  the  district  court  is  afi&rmed. 


JuDOMKKT  AS  BviDXNCB  AGAINST  Sdrxtibs.  —  A  jadgmont  ftgalnst  a  prill* 
eipal  pnma/ade  establishes  the  liability  of  the  sureties  who  were  not  parties 
to  the  action;  but  they  may  impeach  the  judgment  for  fraud  or  oollnsiont 
Charle$  ▼.  Hoakins,  14  Iowa,  471;  83  Am.  Deo.  378,  and  extended  note,  in 
which  this  subject  is  fully  discussed.  A  judgment  reforming  a  lease  eon- 
dudes  the  sureties  thereto  who  were  not  parties:  Stevena  v.  Pendleton,  86 
Mich.  137.  The  sureties  on  a  debtor's  bond  are  not  concluded  by  a  decree 
appointing  a  receiyer:  SkUe  v.  Sullivan,  120  Ind.  Id7. 

JuDOMBHT — What  mat  bs  Rbobivkd  in  Paymxnt  or.  —  Payment  of  a 
Judgment  made  in  property  or  securities  may  be  received  as  cash  in  full  sat- 
isfaction of  the  demand:  RaUtan  T.  Wood,  16  UL  159;  68  Am.  Dea  604.  A 
jndgment  could  be  satisfied  by  payment  made  in  oonfederate  notes,  if  the 
oontract  sued  on  was  predicated  upon  thems  BmU^  t.  Frcmklk^  S  Gold.  472} 
91  Am.  Dea  896b 


Nbbbaska    and    Iowa    Iksubanob  Company    v. 

Ghbistibnsbn. 

p$  Nbbbaska,  RX] 

InoBAiroB —  Waitbi  ov  Oonditionb  Rblatiho  to  Patmbvt  or  Psnauiiai 

-*  Conditions  contained  in  a  policy  of  insurance,  intended  for  the  benefit 
of  the  company,  and  relating  to  the  payment  of  premiums,  may  be 
watTed  by  it. 

IsmTBAiiaB — Bvn>BircB  SHownro  Waiybb  or  Patmbnt  or  Prbmiux.— 
Bvidenoe  that  an  insarance  company  sned  has  often  extended  time  to 
others  and  to  the  insured  for  the  payment  of  premiums  on  other  policies, 
that  the  policy  in  suit  was  delivered  without  payment  of  premium  or 
■nbsequent  demand  therefor,  and  that  the  company  accepted  part  of  the 
premium  due  when  tendered,  is  sufficient  to  prove  a  waiver  of  a  oondi- 
tion  in  the  policy  exempting  the  oompany  from  liability  unless  the  pre* 
minm  is  actually  paid;  and  it  cannot,  after  loss,  urge  as  a  defense  that 
the  premium  was  not  all  paid. 

LnuRAKOB  — Lbasbd  PRBHisEi) — IvoBBASB  OT  RisK. — Where  the  house 
insured  was  occupied  by  a  tenant  at  the  time  of  the  delivery  of  the  policy 
and  of  the  loss,  and  the  tenant,  without  the  knowledge  or  consent  of  the 
insared,  erected  an  addition  to  such  house,  such  change  does  not  avoid 
the  policy,  unless  it  contains  a  stipulation  that  an  increase  of  risk  by  the 
tenant  shall  render  it  void,  in  addition  to  a  condition  that  it  shall  be 
▼oid  if  the  risk  is  increased  by  any  means  within  the  knowledge  or  eon^ 
troi  of  the  insured. 
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IiituBAVOB— Leasbd  PBUoaiB — Ilumal  Obb.  —  When  »  lu 

is  occnpied  by  a  tenant  at  the  time  of  the  deliver  j  of  the  policy  and  id 
the  loia,  the  faet  that  the  premiaee  weie  need  for  an  unlawful  pnrpoee^ 
M  for  proetitntion,  without  the  knowledge  or  oonaent  of  the  inaured, 
will  not  avoid  the  pdli<qr»  when  it  does  not  prohibit  aooh  illegal  use.  and 
the  loee  doee  not  reenlt  therefroin. 

PlLACRncn  —  Sfboial  Futdimos  or  Fact — Dncnuenov.  —  Where  trial  ooorti 
are  given  diaoretionary  power  either  to  give  or  withhold  f  ueetioiia  for 
apeoial  findings  of  faot^  a  judgment  will  not  be  re? ersed  in  the  ahianoe  «l 
clear  proof  of  an  abuse  of  such  discretion. 

Seott  and  Beott^  for  the  plaintiff  in  error. 
Ohariet  B*  KMer^  for  the  defendant  in  error. 

IToBVAL,  J.  This  sait  is  upon  a  policy  of  insnranee.  The 
answer  upon  which  the  case  was  tried  in  the  lower  court  ad* 
mite  that  the  defendant  is  a  corporation,  that  it  issued  the 
policy  declared  upon  by  the  plaintiff,  and  denies  all  the  other 
allegations  of  the  petition.  The  answer  also  pleads  a  breach 
by  the  assured  of  the  following  conditions  of  the  policy:  — 

^  1.  The  company  shall  not  be  liable  by  virtue  of  this  pcA 
ley,  or  any  renewal  thereof,  until  the  premium  therefor  shall 
be  actually  paid. 

^2.  In  case  the  building,  whether  intended  for  occupancy 
by  owner  or  tenant,  be  or  becomes  vacant  or  unoccupied,  or 
cease  to  be  operated  or  used  for  the  purpose  stated  in  this  pol- 
icy, unless  permission  therefor  be  indorsed  in  writing,  then 
and  from  thenceforth,  so  long  as  the  same  shall  be  unoccupied 
or  cease  to  be  operated,  this  poUoy  shall  cease  and  be  of  no 
force  or  effect. 

**  8.  This  policy  shall  be  void  and  of  no  effect  i^  without 
permission  therefor  in  writing  hereon,  any  change  take  place  in 
title,  ownership,  or  possession  (exo^  by  suoeeBsioii  ooom* 
quent  upon  the  death  of  assured). 

^4.  This  policy  shall  be  void  and  of  no  effect  if^  without 
permission  therefor  in  writing  hereon,  the  risk  be  increased  by 
any  means  within  the  control  or  knowledge  of  the  assured.'' 

The  reply  denies  a  breach  of  any  of  the  conditions  of  the 
'  policy,  and  alleges,  in  substance,  that  prior  to  the  issuing  of 
{ the  policy  sued  on  the  defendant  had  issued  other  policies  to 
the  plaintiff,  for  which  the  defendant  had  been  in  the  habit  of 
leceiving  premiums  from  time  to  time  as  suited  the  oonve* 
nience  of  the  plaintiff;  that  it  was  the  custom  of  the  defendant 
to  issue  policies  to  insurers  in  said  company  without  requir* 
i^g  the  payment  of  the  premiums  at  the  time;  that  when  the 
policy  was  issued,  the  defendant  agreed  that  the  premium 
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might  be  paid  mi  muck  reMumbk  time  thereafter  as  nighi 
mrti  ibe  ooaTenieooe  of  the  pkdntiff;  that  thereafter,  on  the 
eighth  dajr  of  Joij,  1885,  the  plaintiff  paid  to  the  defendant 
nine  d(dlart,  part  of  eaid  premiaiai  and  that  the  defendant  at 
that  time  agreed  to  accept  the  balaaca  at  any  time  it  should 
be  coQYenieat  for  the  plaintiff  to  pay  ike  eame;  that  before 
the  oomiDenoeBient  of  the  emit  he  tendered  to  the  company 
the  balam;e  of  said  premium,  which  at  decUaed  to  accept; 
that  the  portion  of  the  premium  paid  by  the  plaintiff  waa 
greater  than  the  proportion  of  the  timefi>riffaioh  the  premiaee 
had  been  insiued  under  said  policy  before  tiie  deBtmctioa  oi 
the  building  by  fire. 

The  cause  was  tried  to  a  jury,  and  a  verdict  was  returned 
/or  $587.17,  being  the  foil  amount  of  the  pidicy^  with  interest, 
leas  the  unpaid  premivmk  Kameroua  errors  are  assigned  in 
the  petition  in  error  on  the  nxlingB  of  the  trial  court  on  the 
introduction  of  testimony,  bist  aa  they  are  aot  relied  upon  in 
the  plaintiff  in  error's  brief,  they  will  not  be  considered  here. 
The  errors  complained  at  consist  in  giving  and  refusing  of 
instructiooa,  and  refusal  to  auboiit  to  the  jury  special  inter- 
red tories  requested  by  the  company. 

The  policy,  which  la  the  basis  of  ike  suit,  was  issued  and 
delivered  to  the  defendant  on  the  thirtieth  day  of  May,  1885, 
tar  the  amount  of  five  hundred  dollars  upon  assured  ^  one- 
fltory  house,  frame,  shingle  roof,  building  occupied  as  saloon, 
situated  on  lot  12,  block  77,  Sooth  Omaha  Btoek  Yards,"  and 
to  run  one  year  from  May  28, 1885.  The  amount  of  premium 
agreed  npon  was  $12.50.  No  part  of  it  was  paid  when  the 
policy  was  delivered,  but  a  credit  therefor  was  extended  until 
such  time  as  it  ehould  be  convenient  for  the  assured  to  pay 
the  same,  and  that  it  was  the  custom  o(  the  company  to  ex- 
tend credit  for  premiums,  and  to  send  its  collectors  to  collect 
the  aame;  but  that  waa  not  done  in  this  case.  On  July  8, 
1885,,  the  assured  oallod  upon  the  plaintiff  and  paid  nine  del* 
huTBof  the  premium,  and  it  was  then  agreed  that  the  balance 
should  foe  paid  when  it  eoited  the  convenience  of  the  insured* 
The  building  wasentirely  destroyed  by  fire  November  29, 1885, 
and  at  that  time  it  exceeded  in  value  the  amount  for  which  it 
was  insured.  Proof  of  leas  was  made  by  the  plaintiff  in  ao* 
covdanoe  with  the  terms  of  the  policy.  When  the  fire  occurred, 
$8LfiO  of  the  premium  remained  unpaid,  but  after  the  loss  it 
tendered,  whaoh  tiie  company  det^lined  to  accept.  At  the 
ifaa  pahay  waa  asaued,  the  building  was  oooupted  as  a 
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saloon  by  Dag.  Johnston,  a  tenant.  Johnston,  at  hia  own  ex* 
pense,  without  the  knowledge  or  consent  of  the  plaintiff,  in 
August  or  September,  1885,  built  an  addition  to  the  building, 
which  addition,  without  plaintiff's  knowledge  or  consent,  was 
used  for  the  purpose  of  prostitution.  There  is  evidence  tend- 
ing to  show  that  it  was  not  used  for  that  purpose  at  the  time 
of  the  fire,  nor  during  two  or  three  weeks  prior  to  the  loss. 
The  fire  originated  in  a  hotel  building  standing  a  short  dis- 
tance from  the  saloon,  from  which  the  fire  was  carried  to  the 
saloon,  the  addition  being  the  last  to  catch  fire  and  burn. 

On  the  question  of  the  waiver  of  the  conditions  of  the  pol- 
icy, the  court,  at  the  request  of  the  plaintiff,  instructed  the  jury 
as  follows:  — 

'*  L  You  are  instructed  that  any  condition  or  provision  in  a 
policy  of  insurance  which  avoids  the  policy,  and  which  is 
placed  there  for  the  benefit  of  the  insurance  company,  may  be 
waived  by  the  company,  and  such  waiver  may  be  either  in 
expressed  terms  or  by  the  conduct  of  the  company. 

^  2.  If  you  find  from  the  evidence  that  the  entire  premium 
due  upon  the  said  policy  of  insurance  had  not  been  paid  by 
the  plaintiff  to  the  defendant  at  the  date  of  the  fire,  but  that 
the  mode  of  dealing  and  the  conduct  of  said  company  or  its 
duly  authorised  agent  induced  the  plaintiff  to  believe  that 
the  prompt  payment  of  the  premium  would  not  be  insisted 
upon,  as  provided  by  the  policy,  such  conduct  on  the  part  of 
the  company  would  be  a  waiver  of  the  right  to  forfeit  the  pol- 
icy on  account  of  such  non-payment  of  a  portion  of  the  pre- 
mium, and  would  not  prevent  the  plaintiff  from  recovering  in 
this  action,  nor  the  fact  that  he  neglected  the  same  before  the 
fire  affected  his  right  to  recover,  if  you  find  from  the  evidence 
that  no  demand  for  payment  was  made  upon  him  by  the  said 
company  for  said  balance  of  premium. 

''  3.  You  are  further  instructed  that  if  you  find  from  the 
evidence  that  euflScient  money  had  been  paid  in  on  the  policy 
of  insurance,  which  is  the  basis  of  this  action,  to  carry  the 
policy  at  short  rates  beyond  the  date  of  the  fire,  and  pay  the 
company  for  such  time  for  the  risk  assured,  and  such  sum 
was  received  and  accepted  by  the  company  without  objection, 
and  that  a  credit  was  extended  by  said  company  to  said  plain- 
tiff for  the  balance  of  said  premium,  and  no  demand  was  ever 
made  upon  the  said  plaintiff  for  the  said  balance,  then  the 
fact  that  the  entire  premium  specified  in  the  policy  had  not 
been  paid  at  the  date  of  the  fire  would  not  prevent  the  plain- 
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tiff  from  recovering  in  this  action;  bttt  you  should  deduct  from 
your  verdict,  if  you  find  for  the  plaintiff,  the  amount  of  the  un« 
paid  premium,  with  interest  from  May  28,  1885,  to  said  date 
of  its  tender,  December  14,  1885," 

That  the  conditions  contained  in  a  policy  of  insurance  in- 
tended  for  the  benefit  of  the  company  may  be  waived  by  it  is 
firmly  settled  by  the  decisions  of  this  court;  and  the  same  is 
true  as  regards  the  terms  of  a  policy  relating  to  the  payment 
of  the  premiums:  Phosnix  Ins.  Co.  t.  Lansing,  15  Neb.  494; 
Schoneman  v.  Western  etc.  Ins,  Co.,  16  Neb.  404.  It  is  claimed 
that  there  is  no  evidence  that  the  conduct  of  the  company 
constituted  a  waiver.  There  is  abundant  evidence  in  the  rec- 
ord that  this  company  had  often  extended  time  to  others  for 
the  payment  of  premiums;  that  the  plaintiff  had  been  given 
time  by  the  defendant  in  which  to  pay  premiums  on  other 
policies;  that  the  policy  in  suit  was  delivered  without  pay- 
ment of  the  premium;  and  that  the  company  usually  sent  its 
collectors  around  to  collect  unpaid  premiums,  but  had  never 
demanded  payment  of  the  plaintiff.  Again,  long  after  thci 
policy  had  been  delivered,  the  defendant,  without  objection,' 
received  all  but  three  dollars  and  a  half  of  the  amount  agreed! 
to  be  paid  for  carrying  the  risk  for  the  year.  The  money  thus 
paid  was  retained,  and  only  after  a  loss  did  it  occur  to  the 
defendant  that  it  should  be  returned  to  the  assured.  When 
the  nine  dollars  was  offered,  the  defendant  should  have  in- 
sisted that  the  balance  be  paid  then,  and  if  not  so  paid,  it 
should  have  refused  to  receive  the  money.  Instead  of  doing 
that,  it  accepted  the  amount  tendered,  and  extended  the  time 
for  the  payment  of  the  balance.  Having  elected  to  consider 
the  policy  in  force  by  the  acceptance  of  a  part  of  the  premium 
when  tendered,  it  cannot,  after  a  loss,  urge  as  a  defense  that 
it  was  not  all  paid.  More  than  enough  had  been  received  by 
the  defendant  to  carry  the  risk  past  the  date  of  the  fire,  at  the 
customary  short  rates.  It  is  also  in  evidence  that  Judge 
Doane,  who  was  then  representing  the  plaintiff,  called  upon 
the  general  manager  of  the  company,  Mr.  Hart,  after  the  fire, 
and  called  his  attention  to  the  fact  that  the  whole  premium 
had  not  been  paid,  and  inquired  if  that  was  the  objection  to 
the  payment  of  the  loss.  To  this  inquiry  Mr.  Hart  replied 
that  '*  be  did  not  want  to  take  advantage  of  that  fact;  if  there 
was  nothing  else  than  that,  that  they  were  not  dispoRed  to 
take  advantage  of  the  fact  that  the  premium  had  not  all  been 
'    It  is  evident  that  the  defendant  regarded  the  oondi- 
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lion  of  the  policy  in  relatian  to  the  payment  of  tlie  premium 
waived.  Cronneel  for  the  plaintiff  in  error  is  mistaken  when 
he  Bays  that  the  first  instrtiefcion  '^  assumes  that  the  oeuiiitiun 
of  the  policy  was  placed  in  the  policy  for  its  own  benefit." 
The  language  osed  will  not  bear  such  a  construction.  Be- 
sides, this  condition  is  for  the  benefit  of  the  oompoay;  it  was 
not  inserted  for  the  benefit  of  the  assured.  That  part  of  the 
second  and  third  instroctions  relating  to  the  failure  of  the 
defendant  to  demand  the  premium  is  based  upon  the  testi- 
mony of  Mr.  Goodwin*  the  assistant  secretary  of  the  company, 
and  other  witnesses,  to  the  effect  that  it  was  vsoai  to  send 
around  a  collector  monthly  to  collect  unpaid  pretmums.  The 
plaintiff  had  a  right  to  expect  tbat  the  money  would  be  called 
for.  These  instructions,  taken  together,  fairly  ssibsiiitted  to  the 
jury  the  question  of  waiver  by  the  company  of  the  condition 
4>f  the  policy  relating  to  the  pajrtnent  of  the  ps^mium. 

Error  is  assigned  upon  the  refusal  of  the  court  to  give  the 
following  requests  of  the  defendant:  — 

*'  1.  The  jury  are  instrocted  that  &e  plaintiff  cannot  recover 
in  this  case  if  the  jury  find  that  the  entire  premium  contracted 
to  be  paid  by  plaintiff  was  not  paid  to  the  defendant  before 
the  loss  occurred,  unless  you  find  that  an  agent  of  the  defend- 
ant or  officer  of  the  company,  or  eome  one  having  authority 
so  to  do,  waived  the  payment  of  the  same,  and  that  such 
waiver  of  payment  wmm  the  reason  why  plaintiff  did  not  pay 
the  same. 

**2.  The  jury  are  tnstmcted  thai  even  tknigh  they  find  thai 
AMne  cne  had  authority  to  waive  the  payment  of  the  premium, 
<»  any  portion  thereof  until  si»h  time  as  might  suit  the  plain- 
tiff, and  did  so  waive  the  same,  and  you  further  find  that  the 
pl/iintiff  did  have  the  means  and  could  have  paid  the  premium 
before  the  loss  but  for  the  fact  that  he  forgot  to  do  so,  tiimt  the 
plaintiff  cannot  recover  in  this  action,  nor  would  the  fact,  if 
you  shouid  so  find  from  the  evidence,  that  the  plaintiff  offered 
or  tendered  to  the  defendant  after  the  loss  such  unpaid  part  of 
the  premium,  relieve  the  plaintiff  from  his  neglect  to  pay  said 
premium  before  the  loss,  because  he  had  forgotton  so  to  da" 

The  first  request  doubtless  stated  the  rule  correctly,  and 
its  refusal  would  call  for  the  reversal  of  the  case  were  it  not 
for  the  fact  that  the  instructions  given  statod  the  law  upon 
the  question  of  waiver  quite  as  favorable  to  the  deAndaol 
The  defendant's  second  request  was  objectionable,  in  that  it 
stated,  **if  the  plaintiff  did  haifre  the  maaiiB  and  ceald  havv 
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paid  the  premiams  before  the  loss,  but  for  the  fact  that  he  for- 
got to  do  80,  that  the  plaintiff  cannot  recover."  It  certainly 
was  immaterial  whether  the  plaintiff  had  the  meant  to  pay 
the  premium  or  not.  His  right  to  recoTer  for  the  loss  did  not 
depend  upon  that.  The  waiver  ol  the  conditions  in  the  policy 
relating  to  payment  of  the  premium  did  not  depend  upon  the 
aastired'e  ability  to  pay. 

The  company  dairas  that  after  the  policy  was  written,  ^the 
risk  was  increased  by  means  within  the  control  or  knowledge 
of  the  assured.'*  At  the  time  of  the  issuing  of  the  policy,  and 
from  thence  until  the  loss  occurred,  the  building  insured  was 
occupied  by  a  tenant.  In  August  or  September  preceding  the 
fire,  the  tenant,  at  his  own  expense  and  without  the  knowledge 
or  consent  of  the  plaintiff,  built  an  addition  to  the  building 
insured.  The  assured  did  not  know  that  the  addition  had 
been  constructed  until  after  the  fire.  Unless  the  owner  is 
chargeable  with  the  acts  of  the  tenant,  the  policy  is  not  inval- 
idated  by  the  erection  of  the  addition.  It  cannot  be  said  that 
the  tenant  was  the  agent  of  the  plaintiff.  The  insured,  there- 
fore, was  not  bound  by  the  acts  of  the  tenant,  committed  with* 
ont  his  knowledge  or  consent.  We  beKeve  the  rule  to  be  this: 
That  when  a  tenant,  without  the  knowledge  or  consent  of  the 
insured,  erects  an  addition  to  the  house  covered  by  the  policy, 
it  does  not  avoid  the  policy,  unless  it  eontains  a  stipulation  to 
the  effect  that  an  increase  of  the  risk  by  a  tenant  will  render 
it  nun  and  void:  Merrill  t.  Inrntranci  Cs.  €f  Norik  Amerieaj  23 
Fed.  Rep.  246;  Sanfard  v.  Medumica^  €ie.  hu.  Co.^  12  Cush. 
641;  WhiU  r.  Mvtwd  Fxr$  Awwr.  Cs.,  8  Gray,  566;  Boardman 
T.  Merrimaek  ete.  In$*  Co.^  8  Cush.  688;  Franidin  Fire  In$.  Co. 
▼.  Gnitw,  100  Pa-  St  266. 

The  testimony  establishes  that  the  fire  did  not  originate  in 
the  addition,  but  that  the  building  insured  was  the  first  to 
take  fire  and  bum.  The  company  was  not  in  the  least  injured 
by  the  erection  of  the  addition. 

On  this  branch  of  the  case,  the  trial  court  instructed  the  jury 
that  **  if  you  find  from  the  evidence  that  an  addition  was 
placed  on  said  building  after  the  insurance  was  taken,  hot 
that  the  same  was  placed  there  without  the  knowledge  or  con- 
sent or  by  the  authority  of  the  plaintiff,  and  was  built  by  the 
tenant  without  the  consent,  authority,  or  knowledge  of  the 
plaintiff,  and  that  the  fire  did  not  originate  in  said  addition 
or  in  the  building  to  which  it  was  attached,  then  the  building 
of  such  addition  would  not  prevent  the  plaintiff  from  recover- 
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ing  in  this  action."  The  idea  conveyed  by  this  instruction  is 
in  accordance  with  the  views  already  expressed  in  this  opinioU| 
and  receives  our  approval. 

It  is  insisted  by  the  company  that  the  addition  at  the  time 
of  the  loss  was  used  as  a  place  of  prostitution.  It  is  undenied 
that  the  addition  was  used  for  that  purpose  up  to  within  two 
or  three  weeks  of  the  fire.  While  there  is  testimony  tending 
to  show  that  it  was  so  used  when  the  building  burned,  the  pre- 
ponderance supports  the  opposite  theory.  Mr.  Johnston,  thd 
tenant,  testified  that  it  had  ceased  at  least  two  weeks  before 
the  fire.  If  his  testimony  be  Irue,  it  was  sufficient  to  authorise 
the  jury  in  finding  that  prostitution  bad  ceased  before  the  loss 
occurred.  If  it  was  not  thus  used  when  the  building  was  burned, 
the  fact  that  prostitution  was  at  one  time  carried  on  in  the  addi- 
tion would  not  prevent  a  recovery.  Even  if  the  premises  were 
used  for  the  purpose  of  prostitution  at  the  time  of  the  fire,  it 
would  not  invalidate  the  policy.  The  policy  does  not  prohibit 
such  illegal  use.  Again,  it  is  shown  beyond  any  question  that 
the  plaintifi'  had  no  knowledge  that  the  premises  were  being 
used  for  such  illegal  purpose,  and  that  the  loss  did  not  occur 
from  such  use:  Hall  v.  Feople*9  Mut.  F.  Ins.  Co.^  6  Gray,  186; 
Loehner  v.  Home  MuU  In$.  Co.^  17  Mo.  247.  The  trial  court 
correctly  stated  the  rule  thus:  "  If  you  find  from  the  evidence 
that  the  plaintiff  in  this  case  did  not  authorize,  and  bad  no 
knowledge  of,  the  use  of  said  premises  for  prostitution,  and  that 
the  property  was  not  rented  for  that  purpose,  and  that  the 
plaintiff  had  no  knowledge  of  its  being  used  for  such  purposes, 
or  control  of  the  same,  but  that  the  same  was  perverted  by  the 
tenants  without  his  knowledge  or  consent,  the  fact  that  it  was 
used  as  a  place  of  prostitution,  if  you  so  find  from  the  evidence, 
would  not  prevent  the  plaintiff  from  recovering  in  this  action, 
and  the  said  policy  would  not  be  void  for  that  reason." 

The  plaintiff  in  error  asked  the  court  to  submit  seven  inter- 
rogatories to  the  jury  for  special  findings  of  fact,  which,  being 
refused,  are  made  the  basis  of  an  assignment  of  error.  In 
Floaten  v.  Ferrell,  24  Neb.  347,  it  was  held  that ''  the  statute 
confers  a  discretionary  power  upon  the  trial  courts  either  to 
give  or  withhold  questions  for  special  findings  of  fact.  Like 
other  powers,  the  exercise  of  which  are  left  to  the  discretion 
of  courts,  this  is  not  to  be  abused  or  exercised  arbitrarily,  or 
through  caprice."  This  is  the  correct  construction  of  the  stat- 
ute. We  fail  to  see  any  special  reasons  for  presenting  to  the 
jury  the  questions  propounded  by  the  company,  or  that  there 
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was  anj  abuse  of  discretion  in  refusing  theou  We  perceive 
no  error  in  the  record,  and  the  judgment  of  tlie  lower  court  ia 
affirmed. 


iKSVBAlfOI — WaIVSB  OF  CONDITIOliS  RSLATIirO    TO     PaTMVHT  Of    P] 

MIUMS.  —The  right  to  declare  a  policy  of  insnranoe  void  for  the  noa-pay* 
meat  of  premiums  may  be  waited,  and  the  waiver  may  be  manifested  by  oon« 
dnct  as  well  as  by  wordsi  Plicmix  Int,  C<k  ▼.  TamUMoi^  125  ImL  84;  21  Am. 
St.  Rep.  203,  and  note.  A  oonditioo  as  to  the  prepayment  of  preminma 
ouy  be  waived  in  the  same  way:  Famum  ▼.  Pheerux  Iff,  Co.^  83  CaL  2i6| 
17  Am.  St.  Rep.  233,  and  note.  A  condition  in  a  policy  of  fire  insurance  as 
to  the  time  of  payment  of  premiums  may  be  waived  by  the  company:  Stuqu^ 
AoMsa  /ml  Qk  v.  Xeaiy,  136  Pa.  St.  499.  A  condition  in  a  policy  that  the 
eompany  would  not  be  liable  until  th^  premium  is  paid  may  be  waiveds 
SutqueAanna  MuL  etc  Ina.  Co,  t.  Elkina,  124  Pa.  St  484. 

iHsuRANcni —  Alteration  of  Pbbmisis  bt  Tkvant.  —  Alteration  of  prem- 
isee  by  a  tenant  will  not  avoid  the  policy  where  it  is  done  without  the  knowl- 
edge of  the  proprietor:  Padetford  ▼.  Providence  etc  Inc  Co,,  2  R.  L  102; 
67  Am.  Dec  496,  and  note.  An  alteration  of  the  insured  premises  by  the 
erection  of  another  building  thereon  will  not  avoid  a  policy  which  dedares 
that  such  a  ohange  will  make  it  optional  with  the  company  whether  or  not 
it  win  avdd  it:  Commercial  InM,  Co.  v.  Mehlman,  48  ILL  313;  95  Am.  Dec  443^ 
and  note.  Repairs  and  alterations  in  the  insured  premises  do  not  per  $e  avoid 
the  policy,  but  it  places  upon  the  insured  the  hazard  of  increasing  the  liability 
of  the  insurer:  Oirard  Fire  etc  Ina.  v.  Siephenaofit  37  Pa.  St.  293;  78  Am.  Deo. 
423;  and  note  An  addition  or  extension  to  an  insured  building  does  not  of 
itself  operate  as  an  increase  in  the  risk  and  thereby  avoid  the  policy:  Meyer 
V.  Qtteen  Inc  Co.,  41  La.  Ann.  1000.  Where  a  tenant  increases  the  risk  with- 
out the  oonsent  of  the  insurer,  and  a  loss  occurs  during  such  increase,  the 
ignoranee  of  the  owner  am  to  the  increase  wiU  be  no  defense  to  a  condition 
for  its  focfoitnios  Loitg  r.  BeeUr,  106  Pa.  St.  466;  61  Am.  Rop.  681 
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129  Nbbra^ka,  813.] 

Waombb — RaoovsRT  from  Stakb-holdkr.  —  Money  deposited  with  a  stako- 
holder,  as  a  wager  on  the  result  of  a  horse-raoe,  can  be  recovered  from 
him  by  the  losing  party  depositing  it»  if  demanded  before  it  has  been  paid 
to  the  winner. 

pLXABina — iMDKniriTS  Alligations  nr  Plbabinqs  cannot  be  oorrected 
and  made  more  definite  by  demurrer.    This  can  be  done  only  by  motion. 

C.  C.  Flansburg  and  L.  E.  Kent^  for  the  plaintiff  in  error. 

/•  L.  Roberaon  and  H.  /.  Whitmorey  for  the  defendant  in  error, 

Nobval,  J.  This  action  was  commenced  in  the  county 
court  of  Harlan  County  by  C.  A.  Bennett,  the  defendant  in 
error,  to  recover  four  hundred  dollars  from  Oscar  H.  Deaver, 
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tbe  plaintiff  in  error,  for  monej  deposited  by  BenneU  witlk 
Deaver  as  stake-holder,  as  a  wager  oq  a  horse-race.  The  petK 
tion  filed  in  that  court  states  "  that  plaintiff,  on  or  about  tho 
eleventh  day  of  August,  1888,  made  a  wager  with  one  W.  J. 
Fitch,  upon  the  result  of  a  certain  horse-race  which  afterwards 
was  to  take  place  on  the  race-track  in  the  town  of  Orleans,  and 
thereupon  plaintiff  and  said  Fitch  each  paid  over  to  the  de- 
fendant, Oscar  Deaver,  the  sum  of  four  hundred  dollars  to  abide 
the  result  of  said  race;  and  that  afterwards  said  race  took: 
place,  and  by  the  said  decision  of  the  judges  in  said  race,  the 
plaintiff  lost  said  wager.  Plaintiff  further  alleges  that  he  no- 
tified said  stake-holder,  Oscac  Deaver,  not  to  tarn  over  said 
money  to  said  Fitch,  which  the  said  Deaver  refused  to  do,  but 
paid  the  same  over  to  Fitch,  who  still  holds  the  same.  Where- 
fore the  plaintiff  prays  judgment  against  said  defendant  for 
four  hundred  dollars,  and  interest  from  Augiiai  11, 1888,  and 
costs  of  suit." 

The  defendant  demurred  to  the  petition,  alleging  that  it  did 
not  state  sufficient  facts  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  and  the  defendant  electing  to  stand 
on  his  demurrer,  a  judgment  was  rendered  for  the  plaintiff  for 
four  hundred  dollars.  To  reverse  the  judgment,  the  defendant 
prosecuted  error  to  the  district  court  where  the  judgment  was 
affirmed.    The  case  is  here  on  error. 

Two  questions  are  raised  by  the  demurrer:  1.  Oblu  money 
which  has  been  deposited  with  a  stake-holder  as  a  wager  on  the 
result  of  a  horse-race  be  recovered  by  the  party  depositing  the 
same  from  the  stake-holder,  if  demanded  after  the  wager  is 
decided  and  before  the  money  has  been  paid  to  the  winnerT 
2.  Does  the  petition  allege  that  a  demand  was  made  before  the 
money  was  turned  over  by  the  defendant  to  FitchT 

The  legislature,  in  1887,  amended  section  214  of  the  Criminal 
Code  to  read  as  follows:  "  Every  persoa  who  shall  play  at  any 
game  whatever  for  any  sum  of  vaoo^y  oc  other  property  of 
value,  or  shall  bet  any  money  or  property  upon  any  gamtDg- 
table,  bank,  or  device  prohibited  by  law,  or  at  or  upon  any 
other  gambling  device,  or  who  shall  bet  at  any  game  played 
at  or  by  means  of  any  such  gaming-table  or  gambling  device, 
shall,  upon  conviction,  be  fined  in  any  sum  not  less  than  one 
hundred  dollars  and  not  exceeding  three  hundred  dollars,  or 
be  imprisoned  in  the  penitentiary  not  more  than  one  year; 
and  upon  a  second  or  any  subsequent  conviction  shall  be  fined 
in  any  sum  not  leas  than  three  hundred  dollars  and  not  ex- 
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-oeefing  five  hundred  dollan,  or  be  imprisoned  in  the  peniten- 
tiaiy  not  xn<H«  than  two  yean;  provided,  that  if  any  person  or 
persona  who  shall  lose  anj  property  or  money  in  a  gambling- 
hoose  or  other  place,  either  at  cards  or  by  means  of  any  other 
gambling  device  or  game  of  hazard  of  any  kind,  such  person, 
tbe  wifo  or  guardian  of  such,  his  heirs,  legal  representatives, 
or  ereditors,  shall  have  the  right  to  recover  the  money,  or  the 
amount  thereof,  or  the  property,  or  the  value  thereof,  in  a  civil 
acticm,  and  may  sue  each  or  all  persons  participating  in  the 
gamo,  and  may  join  the  keeper  of  the  gambling-house  or  other 
{daoe  in  the  same  action,  who  shall  be  jointly  and  severally 
Uablo  for  any  money  or  property  lost  in  any  game  or  through 
any  gambling  device  of  any  kind,  and  no  title  shall  pass  to 
aaid  property  or  money,  and  in  an  action  to  recover  the  same 
no  ervidenee  shall  be  required  as  to  the  specific  kind  or  denom- 
ination of  money,  but  only  as  to  the  amount  so  losf 

The  plaintiff  insists  that  he  is  entitled  to  recover  the  money 
oader  the  proviso  clause  of  the  above  quoted  section,  claiming 
tbat  horse-racing  is  a  **  game  of  hazard/'  As  we  construe  the 
language  of  this  section,  it  has  no  application  to  the  case  at 
bar.  It  only  anthorizes  a  recovery  against  the  persons  parti- 
cipating in  tbe  game,  and  the  keeper  of  the  gambling-house  or 
•other  place  where  the  money  or  property  was  lost.  It  is  evi- 
dent that  wheve  the  stake-holder  takes  no  part  in  the  game,  an 
4wtion  cannot  be  maintained  against  him  under  this  statute: 
RiddU  V.  Perry^  19  Neb.  605.  The  petition  does  not  allege 
that  the  defendant  took  a  part  in  the  race.  Whether  money 
lost  on  the  result  of  such  a  race  can  be  recovered  from  the 
pereone  participating  therein  we  do  not  decide,  as  the  question 
-does  not  arise  in  this  case. 

There  being  no  legislative  enactment  anthorizing  the  main- 
tenance of  this  suit,  can  the  plaintiff  recover  under  the  prin- 
-ciples  of  the  common  law?  A  similar  case  was  before  this 
•court  at  the  January  term,  1886,  in  the  case  of  Riddle  v.  Perry ^ 
19  Neb.  505.  The  then  Chief  Justice  Maxwell,  in  the  opinion 
filed  in  that  case,  says:  ^  At  common  law,  where  the  wager  is 
illegal,  either  party  may  claim  the  money  deposited  by  him 
from  the  stake-holder,  even  after  the  wager  is  decided  against 
euch  party,  if  the  demand  is  made  before  the  money  is  ac- 
tually paid  over.  If,  however,  the  stake-holder  has  paid  the 
money  over  to  the  winner  before  notice  or  demand  upon  him 
by  the  loser,  he  is  exonerated,  and  no  action  will  lie  againat 
liim  by  the  loser  to  recover  the  same.** 

▲M.  St.  Kmt..  Vou  XXVL  —  27 
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Undoubtedly  that  is  a  correct  statement  of  the  law  on  the 
subject,  and  it  is  well  sustained  by  the  decisions  of  the  highest 
courts  of  the  other  states:  CoUamer  v.  Day^  2  Vt.  146;  TarU' 
ton  V.  Baker^  18  Vt  1;  Stacy  v.  Fo88,  19  Me.  835;  86  Am.  Dec 
765;  Ball  V.  Gilbert,  12  Met  897;  Perkins  v.  Ealon^  3  N.  R 
155;  Wilkinson  v.  Tousley,  16  Minn.  299  (268);  10  Am.  Rep. 
138;  Bledsoe  v.  Thompson,  6  Rich.  44;  57  Am.  Dec.  777;  Cleve- 
land V.  Wolff,  7  Kan.  184. 

The  statute  in  force  when  the  cause  of  action  in  Riddle  y» 
Perry,  19  Neb.  505,  occurred  made  betting  on  a  horse-race  a 
penal  offense,  and  it  is  conceded  that  that  law  was  repealed  by 
the  legislature  in  1887,  when  it  adopted  the  above  quoted  sec- 
tion 214  of  the  Criminal  Code.  That  caBe  is  therefore  not 
authority  now,  unless  contracts  of  wager  on  the  result  of  a 
horse-race  are  illegal  when  not  declared  so  by  legislative  eoaci- 
ment 

The  rule  at  the  common  law  was,  that  all  wagering  contracts 
that  were  contrary  to  good  morals  or  public  policy  were  illegal 
and  void.  The  courts  of  England  at  an  early  day  held  that 
betting  on  a  horse-race  was  not  opposed  to  good  morals.  The 
courts  of  that  country  reluctantly  followed  this  early  precedent, 
until  the  common-law  interpretation  of  wagering  contracts  was 
changed  by  the  statutes  of  8  and  9  Victoria,  which  made  all 
contracts  of  wager  void;  Is  betting  on  the  result  of  a  race 
contrary  to  good  morals?  We  are  not  bound  by  the  decisions 
of  the  courts  of  England  in  determining  that  question. 
Whether  a  thing  in  the  eyes  of  the  law  is  moral  or  immoral 
may  depend  largely  upon  when  and  where  it  occurred.  An 
act  may  be  upheld  as  moral  in  one  country  and  be  regarded 
as  immoral  in  another.  A  wager  contract  might  have  been 
sustained  a  hundred  years  ago  as  being  in  conformity  with 
good  morals,  and  be  condemned  to-day  as  immoral.  In  this 
country,  betting  on  a  race  is  now  generally  regarded  as  against 
sound  morals.  As  a  general  rule,  the  courts  of  this  country, 
in  the  more  recent  decisions,  have  refused  to  enforce  all  wager- 
ing contracts,  even  though  they  are  not  declared  illegal  by 
statute.  Such  contracts  are  certainly  against  good  morals,  a 
detriment  to  society,  and,  under  the  principles  of  the  common 
law,  are  illegal  and  void. 

The  case  in  all  its  facts  like  the  one  at  bar  is  Wilkinson  v. 
Tousley,  16  Minn.  299;  10  Am.  Rep.  139.  In  that  state,  as  in 
this,  the  betting  on  the  result  of  a  horse-race  is  not  made  ille- 
gal by  statute.    The  court  held  in  that  case  that  %h»  wager 
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was  illegal  and  that  the  moQey  was  reooverable  from  the  stake- 
holder by  the  loser.  Berry,  J.,  in  delivering  the  opinion  of  the 
•ourt.  after  reyiewing  the  decisions  of  the  court  of  England 
and  this  oountry  on  the  subject^  says;  ^  From  the  standpoint 
from  which  the  subject  of  wager  contracts  was  viewed  by  the 
eonrts  in  England  at  the  time  when  it  was  originally  deter- 
mined as  a  rule  of  law  that  wagers  upon  indifferent  subjects 
•r  questions  were  valid  contracts,  they  were  not  regarded  as 
tontrary  to  good  morals  or  sound  public  policy.  And  this 
rule,  having  become  established,  has  been  followed,  tliougli,  as 
remarked  by  Le  Blanc,  J.,  in  OUberi  v.  Syke$^  16  East,  156: 
'It  has  often  been  lamented  that  actions  upon  idle  wngers 
should  ever  have  been  maintained  in  courts  of  justice.'  The 
practice  seems  to  have  prevailed  before  that  full  consideration 
of  the  subject  which  has  been  had  in  modern  times.  Whether 
it  was  necessary  for  the  English  courts  to  follow  such  a  rule, 
after  having  clearly  ascertained  that  it  rested  upon  an  unsound 
foundation^  we  need  not  inquire;  but  in  announcing  a  rule 
where  none  has  been  before  announced,  the  question  is,  whether 
we  shall  blindly  adopt  a  doctrine  which  is  admitted  to  have 
been  originally  wrong,  both  in  morals  and  in  law*  and  from 
which  the  courts  of  England  would  gladly  escape  were  they 
not  hampered  by  precedents,  or  whether  we  shall  give  full 
•cope  to  the  broad  principle  that  contracts  contrary  to  good 
morals  and  sound  public  policy  are  invalid,  and  that  therefore 
wagers,  as  contracts  of  that  character,  are  not  to  be  sustained. 
We  have  no  hesitation  in  adopting  the  latter  course;  and  in- 
stead of  resting  our  conclusion  upon  the  ground  taken  in  New 
Hampshire  and  Vermont,  that  the  common  law  upon  this 
subject  has  not  been  adopted  here,  we  prefer  to  say  that  the 
rule  by  which  these  wager  contracts  have  been  tolerated  was 
a  perversion  of  the  common  law,  and  contrary  to  one  of  its 
fundamental  principles;  that  it  was  based  upon  a  false  and 
mistaken  notion  of  good  morals  and  sound  public  policy;  and 
that  as  all  such  contracts  are  condemned  by  the  more  enlight- 
ened views  of  morality  and  public  policy  which  now  prevail, 
they  ought  to  be  condemned  by  the  courts.  This  is  not  to 
disregard  or  abrogate  the  common  law,  but  to  restore  and  to 
follow  one  of  its  acknowledged  principles,  from  which  ibm 
English  courts  have  manifestly  departed.  We  therefore  hold 
the  wager  in  this  case  illegal  and  invalid.** 

In  Bledsoe  v.  Thompson,  6  Rich.  44,  67  Am.  Deo.  777,  the 
plftjn^ir  sued  to  recover  money  deposited  by  him  with  the  da- 
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fimdant  as  stake-bdlderi  as  a  wager  oo  a  horse^raee.  The  wager 
was  decided  against  tiie  plaintiff,  who  notified  the  defendant 
not  to  pay  the  money  over,  but  the  defendant  paid  the  monej 
afterwards  to  the  winner.  The  supreme  court  of  South  Caro- 
lina held  the  contract  illegal,  and  that  the  pluntiff  oould  re- 
cover his  money,  notwithstanding  the  statutes  of  that  state 
did  not  make  betting  on  such  «  race  a  penal  offense.  To  the 
same  effect  are  Pisrkin$  t.  £a(ony  8  N.  H.  152;  Haii  v.  Hodge^ 
6  N.  H.  104;  25  Am.  Dee.  451;  Stacy  t.  Ff>M,  19  Me.  835;  88 
Am.  Deo.  755;  Wheeler  v.  Bpeneer^  15  Conn.  28;  Hale  t.  Sher* 
wood,  40  Conn.  832;  16  Am.  Bep.  87;  Olevdand  v.  Wolffs  7  Kan. 
184. 

A  wagering  contract  being  illegal,  either  party  to  it  may 
retrace  the  illegal  step,  and  demand  his  money  or  prt^rty  put 
up,  at  any  time  before  it  is  turned  over  to  the  winner.  The 
stake  does  not  belong  to  the  winner  until  reeeiTed  by  him,  nor 
does  it  belong  to  the  stake-holder.  While  in  the  hands  of  the 
stake-holder,  it  belongs  to  the  party  depositing  it.  This  ease, 
therefore,  falls  within  the  rule  laid  down  in  Riddh  t.  Perryf  19 
Neb.  505,  and  is  governed  thereby. 

The  point  is  made  that  the  petition  does  not  all^^  that  a 
demand  was  made  for  the  money  before  it  was  paid  over*  The 
petition  states  that  the  plaintiff  notified  tile  defimdani  not  to 
turn  over  the  money  to  Fitch,  which  he  refused  to  do,  but 
paid  it  over  to  Fitch.  While  the  allegations  of  the  petition 
in  regard  to  the  demand  made  by  tiie  plaintiff  are  not  very 
full  and  definite,  yet  we  think  it  sufficiently  appears  thai  the 
money  had  not  been  paid  over  when  the  defendant  was  notified 
tSiat  the  plaintiff  claimed  it.  If  the  defendant  desired  a  nK>re 
dbfinite  statement  of  the  facts,  he  should  have  filed  a  motion 
for  that  purpose.  The  allegations  are  sufficient  to  resist  a 
demurrer. 

The  judgment  of  the  district  court  was  right,  and  is  affirmed. 


Waobw — RioovcRV  ntOM  SrAnc-HOLosa.  — 1i«B«y  M4  by  ««take-lioldar 
Ml  %  bet  may  be  reooirvred  by  ^e  dipotitor,  proridiad  be  nofcifiee  him  aot  t» 
pay  II  over:  OUmore  t.  Woodcock  60  Me.  UBi  31  Am.  Rep.  265,  and  aotei 
dVord  V.  Burke,  21  Ga.  46;  68  Am.  Dea  449,  and  note;  TarUUm  ▼.  Baker,  18 
Vk  9;  44  Am.  Deo.  358»  and  note;  SkaeJU^ord  v.  Waird,  S  Ala.  87;  36  Am. 
Deo.  438,  and  note.    Tbe  aetioa  may  be  maintained  only  after  mdii 

tbe'bolders  Awy  ▼.  Pkobm.  S8G».  tA 
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Natiohal  Docks  and  Ifnw  Jvaawr  Jmronov 
GoNNBOTiNe  Railway  Ga  v.  Statb»  Unitbd 
Nbw  Jbbsby  Aailboad  and  Ganal  Ga^  and 

Railboad  Go. 


t»  Hmr  JmuMT  Law,  ti7.] 

Railboass—  Bmirmrr  Dovcaiv— OoHDncirATioir  op  OmoBKom,  — Om  raB- 
nmd  Biay  oondmnn  a  right  of  way  to  eron  anotlnr  whkk  k  inttwootod 
by  ili  routa.  After  mch  oondemnatioii  the  pboe  of  oroariDg  raaaina  in 
ibo  oomnon  «w  of  both  roads  for  tin  axeioise  of  thak  rMpeotive  fraa* 
ohiaeti  and  the  manner  of  eroesing  most  not  be  destructiye  of  the  ability 
ol  the  road  eroeeed,  to  fally,  fairly,  and  freely  eEzerciie  ita  fraaehieee. 

RaiutOASS — BMnrKNT  Domain —Condimkatioh  of  CBOsmra.— Onozail* 
road  in  eondemning  a  right  of  way  to  oroae  another  may  determine  by 
tiko  location  of  ite  route  how  and  where  it  will  orosa. 

BMimMT  DoMADf — OoNSBMirATiON  OF  Oaosniro  BT  RAxifKoaB—  Damamb. 
—Where  the  petition  Cor  the  oondemnation  of  the  right  to  orooa  one  railroad 
by  another  preeoribes  the  manner  of  oroesing,  the  oondemning  company 
will  be  compelled  to  make  compensation  only  for  a  orosaiag  in  the  man- 
ner specified;  and  if  snch  eroesing  is  afterwards  materially  changed,  oMic 
pensation  for  the  damage  ooeaaioned  by  sneh  change  mnat  be  made. 

■kihbkt  Domain  —  Oondbmnation  of  CBOflanfO  bt  Railboad —  Damaoss. 
— Where  a  ^tition  for  the  condemnation  by  one  railroad  of  a  right  bf 
way  to  eroea  the  read  of  another  describea  the  exact  manner  oi  nsiag  the 
right  of  way  to  be  acquired,  compensation  is  limited  to  such  damsges 
as  nay  result  from  sndi  use;  and  it  is  not  presnmed,  as  in  case  of  a  gen- 
aral  condemnation,  that  all  damages,  both  present  and  prospeotiye,  in- 
cluding those  oocBsioned  by  snbieqnent  changes  in  the  plan  of  cnwi- 
ing,  hare  been  considered  and  allowed. 

BaiBMiiti  Domain — Odndbmnatiom  of  Cbossino  wr  Ratlboad — Cbbtk»babl 
-» Where  a  petition  by  one  railroad  for  the  condeamation  ol  a  right  to 
eroas  the  road  of  another  specifies  the  manner  of  crossings  the  legality 
ol  the  proposed  plan  may  be  conveniently  and  properly  qii^cioned  be- 
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Un  the  oondemnatuni  proceeds  only  by  the  supreme  court,  under  its 
general  snperrisory  powers,  upon  eerUorarU 

biNXMT  DoMAm  —  CaNDSMMATioN  OF  (*Rossiifo  BT  Raxlboad. — Ability 
to  enjoy  all  its  pririleges  and  to  perform  all  its  dnliM  in  a  proper  and 
iMsonable  manner^  being  secnred  to  a  railroad  oompany  whoee  road  is 
«OB8ed  by  another^  the  former  must,  upon  being  fnlly  compensated  for 
the  right  of  way,  submit  to  the  necessary  inconvenience  and  damage 
which  snoh  crossing  may  occasion. 

■nuBiiT  Domain  *-  CosDncNATioK  ov  Crossikq  bt  Railroad  —  Mkasubs 
«f  Damagkb.  <— Where  a  railroad,  in  its  petition  to  condemn  a  right 
•I  way  across  another  railroad,  fails  to  define  how  it  will  cross,  bat  seeks 
to  condemn  the  privilege  of  crossing  generally,  damages  should  be  assessed^ 
not  only  for  the  manner  of  crossing  at  present  lawful  and  necessary,  but 
also  for  lawful  changes  in  that  manner  of  crossing  in  the  future. 

SmHBMT  Domain — Cordbmnation  ojt  Crossing  bt  Railroad — Eqititablb 
Rbgulation.  —  Where  one  railroad  acquires  the  right  to  cross  another* 
either  generally  or  specially,  by  condemnation  proceedings,  equity  may 
be  invoked,  in  case  of  snbeequent  conflict  between  such  companies,  to  se- 
cure to  each  the  enjoyment  of  its  privileges  in  a  lawful  manner. 

SmNBNT  Domain — Condbmnation  or  Grossing  bt  Railroad  —  Dbrcrit- 
noN.  —  In  condemnation  proceedings  by  one  railroad  company  to  obtain 
a  crossing  over  the  road  of  another,  the  land  sought  to  be  condemned 
must  be  within  the  located  route  of  the  condemning  company,  and  must 
be  descibed  with  such  certainty  as  to  be  capable  of  definite  and  unmis- 
takable ascertainment;  otherwise  the  proceedings  are  void. 

Railroads  or  Lsas  Lrnoth  than  Onb  Milb  arr  Lboal,  if  of  public  use 
and  benefit,  and  a  connection  between  two  existing  railroads  may  be  ao> 
•omplished  by  an  independent  corporation  organised  for  that  purposa. 

Qilberi  Collins  and  John  R,  Emery,  for  the  plaintiff  in  error. 

James  B.  Vredenburgh  and  Joseph  D.  Bedle^  for  the  defend* 
aiktB  in  error. 

Per  Curiam.  The  jadges  voting  to  reverse  the  judgment  of 
the  supreme  court  in  the  above-entitled  caase  concur  in  the 
opinion  delivered  by  the  chancellor,  except  so  far  as  it  holds 
the  petition  to  be  defective.  Deeming  the  petition  sufBcient, 
w%  think  the  judgment  below  should  be  reversed. 

The  Chancellor.  The  plaintiff  in  error  was  organized  in 
pursuance  of  the  provisions  of  the  act  to  '^  authorize  the  forma- 
tion of  railroad  corporations,  and  regulate  the  same,"  approved 
April  2, 1873  (Revision,  p.  925),  and  its  supplements,  known  as 
the  general  railroad  law,  for  the  purpose  of  building  a  rail* 
foad,  about  two  thousand  six  hundred  feet  long,  within  the 
corporate  limits  of  Jersey  City.  On  the  10th  of  December, 
1888,  it  filed  a  survey  of  the  route  and  location  of  its  proposed 
nwd.  That  survey  provides  that  it  is  to  commence  at  a  point 
in  the  route  of  the  National  Docks  railroad  8outh  of  Mont- 
gomery Street,  and  run  northerly  several  coarses,  about  fifteen 
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hundred  feet,  to  the  lands  of  the  defendants,  and  then,  for 
more  than  one  thousand  feet,  through  the  defendants'  lands 
to  a  point  in  the  route  of  the  New  Jersey  Junction  Railroad 
Company,  thus  forming  a  direct  connection  between  the  routes 
of  the  National  Docks  and  New  Jersey  Junction  railroads. 
The  land  of  the  defendants  first  traversed  by  this  route  is  an 
embankment,  immediately  adjoining,  running  parallel  with, 
and  elevated  about  twenty-three  feet  above  Railroad  Avenue, 
one  of  the  public  streets  of  Jersey  City.  Upon  this  embank-* 
ment,  for  many  yeurs,  the  main  line  of  the  defendants'  rail- 
road was  constructed  and  0])erated,  but  that  line  now  being 
shifted  to  the  north,  the  embankment  is  occupied  by  a  side* 
track.  Immediately  north  of  this  embankment,  for  two  or 
three  hundred  feet,  is  ground,  raised  to  the  grade  of  the  old 
embankment  by  filling  up  a  hollow,  which  the  defendants  pro- 
pose to  use,  in  connection  with  their  old  main  line  embank- 
ment, as  a  car-yard,  made  necessary  by  the  elevation  of  their 
tracks  through  Jersey  City.  North  of  this  land  is  an  embank- 
ment, upon  which  the  defendants'  new  main  line  is  constructed, 
and  then  some  partially  filled  but  unused  meadow.  The  ter- 
minus of  the  route  is  at  or  near  the  point  where  the  New  Jer- 
sey Junction  railroad  crosses  the  defendants'  right  of  way,  from 
their  main  line  to  their  freight  depots  in  Harsimus  cove,  over 
which,  upon  an  elevated  iron  trestle  or  bridge,  its  freight  tracks 
are  laid. 

When  the  New  Jersey  Junction  railroad,  as  it  is  at  present 
constructed,  emerges  from  under  the  defendants'  freight  line, 
it  curves  to  the  east  and  ascends  to  the  defendants'  main  line, 
making  a  connection  with  it,  although  its  filed  route  shows 
that  it  was  contemplated  that  the  main  line  should  not  curve 
to  the  east,  but  continue  in  a  southerly  direction. 

This  curved  extension  to  the  connection  with  the  defendants' 
road  is  in  the  location  of  Branch  No.  7,  represented  upon  the 
filed  route  of  the  New  Jersey  Junction  railroad,  and  although, 
as  constructed,  it  appears  to  be  a  continuation  of  the  main  line, 
it  is  called  '*  Branch  Railroad  No.  7."  At  a  point  nearly  op- 
posite the  commencement  of  this  curve,  or  the  place  of  de- 
parture of  Branch  No.  7  from  the  main  line  of  the  Junction 
railroad,  the  defendants  have  cut  through  the  embankment 
upon  which  their  new  main  line  is  constructed,  walled  the  cut, 
and  carried  their  main  line  over  it  upon  a  bridge.  Through 
this  cut,  under  the  bridge,  they  have  laid  two  tracks.  It  is 
in  evidenoe  that  their  purpose  in  making  thia  out  was  to  pro- 
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vide  Ml  undergrade  conneoiioDy  through  their  land,  with  the 
National  Docks  Railroad,  but  that  such  intention  has  been 
abandoDed.  The  plaintiff  now  proposes  to  utilize  this  cut  for 
its  road,  and  to  oontinue  it,  with  suitable  walls,  southerly, 
through  the  defendants'  proposed  oar-yard  to  Railroad  Avenue. 
As  the  plaintiff's  road  must  cross  that  avenue  above  or  below 
the  street's  grade  (Revision,  pi  930,  sec.  14),  and  it  appears  to 
be  impracticable  for  it  tq  cross  below  the  grade,  it  will  be  neces- 
sary for  it,  after  it  passes  the  defendants'  main  line,  to  gradu« 
ally  raise  the  bottom  of  its  cut  through  the  defendants'  land, 
so  that,  at  Railroad  Avenue,  it  may  be  the  requisite  distance 
above  the  surface  of  that  street  In  that  event,  to  enable  the 
defendants  to  use  their  land  between  their  main  line  and  Rail* 
road  Avenue  for  a  car-yard,  on  both  sides  of  this  cut,  the  grade 
must  be  gradually  raised  from  the  new  main  line  southerly. 
The  maximum  of  the  change  thus  required  will  be  at  the 
embankment  upon  which  the  old  main  line  was  constructed^ 
eight  feet  and  a  half  above  the  present  grade  at  that  point,  and 
tliree  feet  and  ten  inches  above  the  grade  of  the  defendants' 
new  main  line. 

By  its  petition  for  the  appointment  of  oommissioners  to 
assess  the  compensation  and  damages  to  be  paid  to  the  defend- 
ants for  the  pr(^x>aed  crossing,  the  plaintiff  has  specified  the 
manner  in  which  it  intends  to  cross  that  part  of  the  defond- 
ant's  lands  which  appears  to  be  necessary  for  railroad  purposes. 
The  cut,  together  with  that  now  existing  under  the  defend- 
ants' main  line,  is  to  be  624  feet  long,  walled  on  both  sides 
with  walls  constructed  of  stone  resting  on  solid  foundation, 
twelve  feet  in  width  at  the  bottom  and  five  feet  in  width  at  the 
top,  with  a  batter  on  the  inner  face  of  half  an  inch  to  a  foot 
The  inner  faces  of  the  wall  are  to  be  thirty  feet  apart  at  the 
level  of  the  rails  in  the  proposed  road.  These  walls  are  to 
unite  with  and  continue  the  walls  which  support  the  defend- 
ants' main  line  over  the  cut  now  existing  under  that  line,  and 
to  gradually  rise,  upon  a  grade  of  eighty-two  hundredths  of  a 
foot  to  each  one  hundred  feet,  until,  at  Railroad  Avenue,  they 
shall  be  thirty-one  feet  above  the  crown  of  the  road-bed  of  that 
highway.  The  walls  are  to  be  competent  to  support  balA 
through  girder  railroad  bridges  at  every  point;  and  the  defend- 
ants are  to  have  the  right  to  use  the  walls  to  support  such 
bridges,  and  for  all  other  purposes  which  will  not  interfere  with 
the  proper  use  of  the  plaintiff's  proposed  railroad. 

At  this  poiAt  in  the  statement  of  fects^  two  inquiries  are  pr»- 
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BODted^  1.  Whether,  in  acquriring  the  crosaing  orer  an  eziat* 
ing  railroad,  a  CDodemning  compaay  may,  by  its  petitioQi 
dofligoate  the  maimer  of  orosaiDg,  and  maka  oompenaatioa  for 
BQcii  doseing  onlji  or  whether  it  muat  oondemo  the  right  to 
croea  generally,  subject  to  such  restrictions  and  requirements 
in  the  use  e£  the  right  it  may  acquire  as  the  court  of  chancery 
may  reasonably  prescribe,  making  compensation  predicated 
upon  anticipated  and  possible  regulation;  and  2^  Whether  a 
crossing  which  interferes  with  the  present  use  or  intended  use 
of  railroad  lands  for  railroad  purposes  is  lawfuL 

The  right  of  one  railroad  to  cross  another  which  is  inter- 
sected by  its  route  is  so  plainly  essential  to  its  construction 
fiur  any  considerable  distance  that  it  has  become  indisputably 
established  by  implication  from  mere  authority  to  build  a  rail- 
road  between  given  points:  MorrU  eie.  B.  B.  Co.  ▼•  Central 
&&  Co.,  81  N.  J.  L.  205;  SiaU  National  IPy  Co.  i.  Saston  tie. 
&  £.  Co.,  86  N.  J.  L.  182;  New  Jersey  Southern  B.  E.  Co.  r. 
Long  Branch  CommWe,  89  N.  J.  L.  28;  New  York  etc.  B.  B.  Co. 
Y.  Drummond^  46  N.  J.  L.  644;  and  the  general  railroad  law 
reeogniies  thia  right  in  railroads  incorporated  under  it  in 
terms  so  ttnambiguous  as  tabs  tantamount  to  express  author- 
ity: Bevision,  p*  034^  sea  86;  State  ▼.  Hudeon  Tnnnel  Co.,  88 
N.  J.  L.  648.  The  ri^t|  howeiFer,  is  by  implication  from  ne- 
eeasity,  and  its  exercise  must  theielbre  be  limited  by  the  neces- 
sity of  the  condemning  road« 

In  tho  condemnation  of  a  crossing  over  the  lands  of  another 
railroad  which  are  necessary  for  railroad  purposes,  all  that  is 
acquired  is  a  right  of  way.  After  such  condemnation,  the 
place  of  crossing  remains  in  the  common  use  of  both  railroads 
for  the  exercise  of  their  respective  franchises.  The  manner 
of  crossing  is  not  to  be  destructive  of  the  ability  of  the  road 
crossed  to  fully,  fairly,  and  freely  exercise  its  franchises:  Slate 
National  Ry  Co.  v.  Eaeton  etc.  B.  B.  Co^  36  N.  J.  L.  181;  New 
Jertey  Southern  B.  B,  Co.  y.  Long  Branch  CommWe,  39  N.  J.  L. 
28;  Lehigh  Valley  B.B.C0.Y.  Doner  and  Boekaway  B.  B.  Co., 
48  N.  J.  L.  628;  New  York  etcB.B.  Co.  y.  Drummmd,  46  N.  J.  L. 
C44. 

It  is  not  perceived  that  there  can  be  tenable  or  sufficient 
objection  to  the  designation  of  the  manner  of  crossing  in  the 
petition  in  condemnation  proceedings. 

It  is  within  the  power  of  one  railroad  to  determine  by  the 
location  of  its  route  where  it  will  cross  anothen  NaXional 
Doeke  B.  B.  Co.  v.  Central  B.  B.  Co.,  32  N.  J.  Eq.  755.    And 
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it  is  impoBsible  to  perceive  a  sufiBcient  reason  why  it  may  not 
also  determine,  within  lawful  bounds,  how  it  shall  cross  the 
other.  When  a  crossing  is  sought  in  a  manner  specified  in  its 
petition,  the  condemning  company  will  make  compensation  for 
a  crossing  in  that  single  manner,  which,  if  it  may  thereafter 
be  materially  changed,  may  not  be  so  changed,  without  addi- 
tional compensation  for  the  damage  which  the  change  may 
occasion.  The  specification,  upon  the  record,  of  the  exact 
method  of  using  the  right  of  way  to  be  acquired,  limits  the 
compensation  to  the  damages  which  may  result  from  such  use, 
and  there  can  be  no  presumption,  as  in  case  of  a  general  con- 
demnation (Lewis  on  Eminent  Domain,  sec.  565;  and  Van 
Schoick  V.  Delaware  etc.  Canal  Co.^  20  N.  J.  L.  249;  Ten  Eych 
V.  Delaware  etc.  Canal  Co.,  18  N.  J.  L.  200;  37  Am.  Dec.  233; 
Delaware  and  Rariian  Canal  Co.  y.  Lee,  22  N.  J.  L.  243;  Tren-* 
ion  Water  Power  Co.  v.  Chambers,  13  N.  J.  Eq.  199),  that  all 
damages,  both  present  and  prospective,  including  those  occa- 
sioned by  subsequent  changes  in  the  plan  of  crossing,  have 
been  considered  and  allowed. 

When  the  petition  prescribes  the  manner  of  crossing,  the 
effect  upon  the  road  crossed  being  the^eby  discernible,  it  is 
apparent  that  the  legality  of  the  proposed  plan  may  be  con- 
veniently  and  properly  questioned  before  the  condemnation 
proceeds,  not  by  the  judge  to  whom  the  petition  is  presented, 
whose  jurisdiction  is  limited  by  statute,  but  by  the  supreme 
court,  under  its  general  supervisory  powers,  upon  certiorari: 
Morris  etc.  R.  R.  Co.  ▼.  Hudson  Tunriel  Co.,  88  N.  J.  L.  548. 

At  this  point  the  second  question  suggested,  whether  a 
crossing  which  interferes  with  the  present  use  or  intended  use 
of  railroad  lands  for  railroad  purposes  is  lawful,  arises. 

As  has  been  stated,  in  the  acquisition  of  a  right  to  cross, 
the  ability  of  the  existing  company  to  fully,  fairly,  and  freely 
exercise  its  franchises  is  not  to  be  destroyed.  It  is  not  the 
policy  of  the  law  to  cripple  or  destroy  one  highway  for  the 
purpose  of  erecting  another.  The  purpose  is  to  preserve, 
multiply,  and  maintain  highways  for  the  development  of  the 
country  and  the  general  public  benefit.  And  this  purpose  is 
especially  manifested  in  the  general  railroad  law,  where  there 
exists  a  prohibition  against  the  condemnation  of  lands  used 
for  railroad  purposes,  except  for  a  mere  crossing.  But  it  does 
not  follow  that  the  precise  existing  use  of  the  land  crossed 
may  not  be  interfered  with.  There  can  be  no  reason  why 
such  use  should  not  yield,  if  the  proposed  interference  with  it 
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IB  neoeBsary,  and  of  a  character  that  will  not  destroy  the  rea- 
sonably fair  enjoyment  and  exercise  of  the  franchises  of  the 
company  whose  road  is  crossed.  Ability  to  enjoy  all  its  priv- 
ileges, and  to  perform  all  its  duties  in  a  proper  and  reasonable 
manner,  being  secured  to  the  latter  company,  it  must,  upon 
being  duly  compensated,  submit  to  the  necessary  inconve- 
nience and  damage  which  the  crossing  may  occasion.  This 
▼iew  of  the  law  has  already  found  expression  in  this  court, 
both  in  New  Yorl  etc.  R.  R.  Co.  v.  Drummond^  46  N.  J.  L.  644, 
and  MorrU  etc,  R.  R.  Co.  y.  Hudson  Tunnel  Co.,  88  N.  J.  L.  548. 

In  recognizing  the  right  of  the  condemning  company  to 
specify  a  lawful  manner  of  crossing,  and  to  condemn  a  cross- 
ing in  that  manner,  the  right  to  condemn  without  such  speci- 
fication must  not  be  lost  sight  of.  Where  such  a  company 
fails  in  its  petition  to  define  how  it  will  cross,  but  seeks  to 
condemn  the  privilege  of  crossing  generally,  the  damages  are 
to  be  assessed,  as  in  the  case  of  the  condemnation  of  lands  of 
private  individuals  for  railroad  uses,  not  only  for  any  manner 
of  crossing  at  present  lawful  and  necessary,  but  for  lawful 
changes  in  that  manner  of  crossing  in  the  future. 

That  which  is  acquired  in  such  a  condemnation,  as  in  the 
case  where  the  manner  of  crossing  is  specified  in  the  petition, 
is  a  mere  privilege  or  easement  in  lands,  which  are  subject  to 
a  like  privilege  in  favor  of  the  road  which  is  crossed.  If  in 
the  use  of  this  common  easement,  whether  it  be  acquired  un- 
der proceedings  to  condemn  a  crossing  in  a  specified  manner 
or  under  proceedings  to  condemn  a  crossing  generally,  conflict 
should  at  any  time  arise  between  the  companies,  the  interpo- 
sition of  equity  may  be  invoked,  according  to  the  principles 
declared  in  Delaware  etc.  R.  R.  Co.  v.  Erie  Ry  Co.y  21  N.  J.  Eq. 
298,  and  approved  in  this  court  in  National  Docks  R.  R.  Co.  v. 
Central  R.  R.  Co.^  82  N.  J.  Eq.  767,  to  secure  to  each  the  en- 
joyment of  its  privilege  in  a  lawful  manner. 

The  proofs  in  the  present  case  disclose  that  the  projected 
crossing  now  considered  cannot  be  efifected  without  consider- 
able inconvenience  and  damage  to  the  defendants.  It  will 
necessitate  a  change  in  the  proposed  car-yard,  which  will  not 
only  be  in  itself  expensive,  but  will  also  render  the  future 
operation  of  the  yard  more  difficult  and  costly  to  its  managers 
and  dangerous  to  their  employees,  by  reason  of  heavy  grade 
and  of  a  cut  through  its  center,  unless  an  expensive  change  in 
the  proposed  grade  of  the  defendants'  elevated  tracks,  now  ia 
coarse  of  construction  through  Jersey  City,  is  made,  and  some 
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safe  oovering  for  the  plaintiff  ^  out  is  devised.  The  neoetsitiw 
of  the  defendants  appear  to  forbid  the  abandonment  of  their 
yard,  or  its  transfer  to  Another  locality*  But  however  seriona 
this  inconvenience  .and  ..damage  majr^bey  it  does  .not  appear 
that  they  will  be  either  dealrnctiTe  to  itbe  ability  of  the  de- 
fendants to  fully  and  fairly vexsrcise  their  franchises. and  per- 
form their  duties,  or. of  such  character  that  they  nw^. not  be 
adequately  compensated  in  damages.  In  addition,,  it  appears 
to  be  reasonably  necessary  that  the  plaintiff's  projected  cross- 
ing shall  be  effected  in  the  manner  and  at  the  place  proposed. 
East  of  that  place  is  a  closely  built  city,  which  can  be  passed 
through  only  at  an  .enormous  cost,  and  on  the  west  is  a  net* 
work  of  the  defendants'  tracks  and  a  rocky  hill,  which  present 
almost  insuperable  obstacles  in  that  direction.  It  is  not  sug- 
gested or  perceived  how  a  route  more  desirable  or  convenient 
to  either  the  plaintiff  or  defendants,  between  the  termini  of 
the  plaintiff  *s  road,  could  be  selected.  The  projected  cross- 
ing, then,  is  not  unlawfuL 

In  addition  to  the  crossing  over  the  lands  of  the  defendantSi 
which  appear  to  be  necessary  for  their  railroad  purposes,  the 
plaintiff  proposes  to  acquire  a  portion  of  the  unused  meadow 
north  of  the  defendants'  new  main-line  embankment, "  twenty- 
seven  and  a  half  feet  wide  on. each  side  of  its  center  line,  ex- 
cept at  or  near  the  extreme  northerly  end  thereof,  where  it 
requires  thirty-seven  and  a  half  feet  in  width  on  the  easterly 
side  of  said  center  line."  The.  plaintiff's  petition  contains  a 
particular  description  of  the  land  thus  sought  to  be  condemned^ 
in  which  the  northerly  end  of  that  land  is  described  as  fol- 
lows: ^'Thence  curving  to  the  left  on  a  radius  of  five  hundred 
and  forty-six  and  two  tenths  (546.2)  feet  a  distance  of  one 
hundred  and  sixteen  (116)  feet  to  a  point  opposfte  the  south- 
erly end  of  the  westerly  wall  or  abutment  supporting  the 
tracks  of  the  Pennsylvania  Railroad  Company,  known  as  the 
Harsimus  cove  or  freight  tracks;  thence  (S.  63^  50'  E.)  south 
sixty-three  degrees  and  fifty  minutes  east,  a  distance  of  twenty- 
two  and  a  half  (22^)  feet  to  the  corner  of  said  last-mentioned 
wall  or  abutment;  thence  (N.  26^  10'  E.)  north,  twenty-six 
degrees  and  ten  minutes  east,  alotig  the  face  of  said  wall  or 
abutment,  a  distance  of  eighteen  and  seventy-eight  one  hun- 
dredths (18.78)  feet  to  a  point  five  (5)  feel  westerly  from  sta- 
tion (25+94.8)  twenty-five  plus  ninety-four  and  eight  tenths 
feet,  being  the  point  of  ending  of  said  oenter  line;  thence  in  a 
course  about  (S.  63^  SO'  E.)  south,  sixty-three  degrees  and 
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fifty  minoies  east,  ft  distance  of  forty-two  and  fire  tenths 
(42«5)  feet)  ranning  through  the  end  of  Mid  center  line,  as 
filed,  to  a  point  thirty-seven  and  a  half  feet  easterly  thereof; 
ikenoe  (8. 26^  W  W.)  south,  twenty-<siz  degrees  and  ten  min- 
utes west,  a  distance  of  twenty-seven  (27)  feet  to  a  point  in 
the  division  line  between  the  lands  of  said  Pennsylvania  Rail- 
road Company  and  the  New  Jersey  Junction  Railroad  Com- 
pany." 

It  is  objected  thai  the  land  thus  described  is  not  within  the 
plaintiff's  located  route,  and  that  therefore  it  cannot  be  taken 
by  ooodemnation.  This  view  was  adopted  by  the  supreme 
court.  The  objection  grows  out  of  the  uncertainty  as  to  the 
location  of  the  northerly  terminus  of  the  filed  route.  It  is 
stated  in  the  survey  of  that  route  to  be  a  point  on  the  line  of 
the  New  Jersey  Junction  railroad  as  constructed,  which  is 
''the  point  of  departure  of  Branch  Railroad  Na  7  of  the  last- 
mentioned  railroad  company,  as  filed  March  2,  1886,  in  the 
eeoreiary  of  state's  office."  Now,  that  which  is  filed  in  the  sec- 
retary of  state's  ofl^  exUbits  center  lines  only,  and  the  point 
of  departure  of  Branch  No.  7,  as  there  shown,  is  the  point  at 
which  the  center  line  of  the  branch  leaves  the  center  of  the 
main  line.  If  the  point  thus  indicated  be  the  terminus  in* 
tended,  it  is  clear  thai  the  condemnation  contemplates  the 
taking  at  land  outside  of  the  filed  route  of  considerable  and 
valuable  proportions.  The  courses  given  in  the  survey  of  the 
route,  however,  do  not  lead  to  this  point,  and  if  those  courses 
be  run  the  distances  given  in  the  survey,  without  qualification, 
the  terminus  would  be  several  feet  northwest  of  the  departure 
of  the  center  line  of  the  braneh  from  the  center  of  the  main 
line  of  the  Junction  railroad,  upon  a  curving  rail  on  the  west- 
erly side  of  the  westerly  track  of  that  road;  a  point  which  is 
not  indicated  upon  any  survey  of  the  New  Jersey  Junction 
railroad  which  is  filed  in  the  office  of  the  secretary  of  state. 
But  the  distances  in  the  survey  are  qualified.  It  is  expressly 
stated  that  they  are  to  be  taken  ^  more  or  less."  And  thus 
the  survey  provides  that  the  terminus  is  to  control  the  dis- 
tances. The  terminus  is  not  a  visible  monument,  but  it  is 
capable  of  ascertainment,  and  by  the  express  provisions  of 
the  survey  it  is  given  the  character  of  a  visible  monument. 
The  engineer  of  the  plaintiff  in  error  explains  that  the  words 
** more  or  less"  were  designed  to  make  the  distances,  which 
were  expressed  in  figaree,  sufficiently  elastic  to  reach  the  exact 
point  on  flie  eurved  westerly  rail  of  the  New  Jersey  Junction 
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railroad,  as  that  railroad  is  now  constrocted,  where  it  may  be 
determined  that  the  Branch  Na  7  departs  upon  that  raU  from 
the  main  line,  the  exact  point  being  ancertain.  The  courses 
of  the  survey  lend  credence  to  this  explanation,  but  the  de- 
scription of  the  terminal  point  is  at  decided  variance  with  it 
It  is  impossible  to  reconcile  all  parts  of  the  description.  It  is 
suggested  that  the  court  should  consider  the  description  of 
tlie  terminal  point  eliptical,  and  supply  words  to  make  it  con- 
form to  the  theory  of  its  meaning  advanced  by  the  plaintiff. 
We  perceive  no  warrant  for  so  doing,  in  view  of  the  £act  that 
the  terminal  point  intended  is  not  identified.  It  is  deemed 
that  the  great  value  of  the  property,  and  the  conflict  of  im- 
portant railroad  interests  at  this  point,  render  it  necessary 
that  the  disputed  terminus  should  be  so  described  that  it  will 
be  capable  of  definite  and  unmistakable  ascertainment  As  it 
is  now  designated,  it  is  so  indefinite  and  uncertain  that  it  is 
impossible  to  say  that  the  laud  sought  to  be  condemned  is  all 
within  the  plaintiff's  located  route.  We  think  that  this  on* 
certainty  vitiates  the  proceedings  reviewed. 

The  defendants  present  two  other  objections  to  the  proceed- 
ings considered  which  demand  attention,  because  they  ques- 
tion the  plaintiff's  legal  existence.  The  first  is,  that  the 
general  railroad  law  does  not  authorise  the  construction  of  a 
railroad  less  than  a  mile  in  length;  and  the  second  is,  that  a 
connection  between  two  railroads,  incorporated  under  that  law, 
cannot  be  accomplished  by  an  independent  corp6ration«  It  is 
argued,  in  support  of  the  first  of  these  propositions,  that  the 
rating  of  the  deposit  to  be  made  with  the  state  treasurer  at 
the  time  of  incorporation,  and  the  charges  that  the  company 
may  make  for  transportation,  and  the  minimum  of  the  com- 
pany's capital  stock,  by  the  mile,  conclusively  exhibits  the 
legislative  intent  that  the  railroads  contemplated  by  the  law 
shall  be  more  than  a  mile  in  length.  The  statute  expressly 
provides  for  two  classes  of  railroads, — those  more  than  ten 
miles  long,  and  those  less  than  ten  miles  in  lengthy  —  but  it 
makes  no  minimum  limit  of  length  in  the  latter  class.  The 
design  of  the  law  is  to  subserve  the  public  good.  Conse- 
quently, every  railroad  incorporated  under  it  is  expressly  re- 
quired to  transport  such  passengers  and  property  as  shall  be 
properly  offered  for  transportation  at  its  depots:  Revision,  p. 
932,  sec.  26.  The  test  of  the  road  intended  is  its  public  use 
and  benefit,  and  not  its  extent  or  length:  Lang  Branch  Common 
▼.  We9t  End  A.  R.  Co.,  29  N.  J.  Bq.  666;  NaHanal  Doek$  B.  B. 
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Co.  r.  C€raral  R.  R,  Co.,  82  N.  J.  Bq.  765,  766.  The  law-mak- 
ers apparently  considered  the  utility  of  a  legislatiTS  limitation 
of  the  length  of  a  railroad  to  be  so  questionable,  in  yiew  of  the 
fact  thai  capital  will  not  seek  unremunerative  investment  and 
daties,  that  they  did  not  impose  it.  This  interpretation  of  the 
statute  is  now  too  well  established  in  our  courts  to  be  dis- 
turbed* The  public  conyenience  and  benefit  being  subserved, 
which  is  exhibited  by  the  investment  of  capital^  the  railroad 
may  be  less  than  a  mile  in  length. 

The  second  objection,  that  a  connection  between  two  rail- 
roads cannot  be  accomplished  by  an  independent  corporation, 
is  claimed  to  be  supported  by  the  provisions  of  the  twenty- 
third  section  of  the  general  railroad  law,  which,  it  is  said,  con- 
templates an  extension  of  or  an  addition  to  an  existing  road, 
to  form  a  desired  connection,  and  by  the  supplement  of  1880 
(P.  L.,  sec.  94)  to  the  '^  act  concerning  railroads'':  Rev.  Sup., 
p.  823,  sec.  7.  The  latter  act  appears  to  be  directed  to  spe- 
cially chartered  railroads*.  But  at  best,  both  the  laws  referred 
to  merely  confer  power  to  make  railroad  connections.  I  fail 
to  find  anything  in  the  statute  which  prohibits  the  connection 
of  two  railroads  by  an  independently  incorporated  company. 
In  Long  Branch  Common  v.  Wfst  End  R.  R.  Co.,  29  N.  J.  Eq. 
566,  above  cited,  it  was  said  that  the  twenty-third  -section  of 
the  general  railroad  law  expressly  declares  that  a  corporation 
whose  road  shall  be  constructed  under  this  law  shall  have  the 
right  to  connect  its  road  with  any  railroads  wilhin  this  state 
or  any  other  state,  and  that  the  sole  purpose  of  the  acquisition 
of  corporate  functions  by  the  defendants  in  that  case  was  to 
build  a  connecting  road  between  two  existing  roads,  and  that 
such  purpose  is  specially  legalized. 

We  do  not  think  that  this  objection  is  well  taken. 

Other  objections  go  merely  to  the  regularity  of  the  plaintiff's 
proceedings,  and  as  we  think  that  those  proceedings  are  viti- 
ated by  the  uncertainty  whether  the  land  wliich  the  plaintiff 
seeks  to  condemn  is  within  its  located  route,  it  is  not  necessary 
to  consider  them.  Our  conclusions  upon  the  points  stated 
lead  to  an  affirmance  of  the  judgment  of  the  supreme  court 


KiHrp^^^^  —  Ehinsht  DoMAnr  —  Rzqht  of  Ons  Railroad  to  Cross 
Ahothsr.  —  Lands  or  right  of  way  occupied  by  one  railroad  company  for  its 
eorporate  parpoeos  oannot  bo  taken  as  a  right  of  way  by  another  company 
•soopi  for  mere  crossingSp  and  then  only  for  crossing  purposes:  Appeal  q^ 
FUUbmfyk  Junction  B,  B.  Co.,  122  Pa.  St.  611;  9  Am.  Sk  Rep.  12S;  Appeal 
^Skmrom  iPy  Oo,,  128  Pa.  Sk  633;  9  Am.  St.  Rep.  138»  and  extended  note. 
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Bm  Barre  B.S.€9.r.  MamtpeUer  «fe.  B.  M.  06^  «1  Ft.  1;  li  Am.  Bt.  Rep. 
Sn,  and  note,  wlitf  mmm  Ar»  DoUeetecL  One  railroad  eiay  iartitate  a  atat- 
mlory  anit  to  oaodann  a  part  ol  tha  rigfafc  of  way  of  another  eompany,  Init 
thara  iniiat  ha  no  nanaoeuary  interfarenoe  with  the  free  uaa  of  fba  cAdor  Craiip 
ohiMi  MobOe  He.  B.  B.  OtK  y.  Alabama  etc  JTy  Ob.,  S7  Ala.  ML  0ia  MMh 
etc  B.  B,  Ox  r.  Atabama  €$c  B^p  Oc,  91  Ala.  ieOi  rtapwlf  davated  to 
pablio  aaa,  inolmding  fiaaohiiM,  may  ha  taken  nnder  thm  fight  <tf  mnimant 
domaia  for  other  pablia  aeea  if  ■tatntory  aathori^  thaiefdr  asiatoi  Agftai  qf 
Qnff^  128  Pa.  8t  62L 


BoTHHOLZ   «L   DUNKLI. 
[M  Naw  JaaaBT  Liw,  4I&1 

LcMk  —  .AunuKiVD  OomfUNiOATios  ia  one  made  ander  aneh 

as  to  repel  the  legal  inferenoe  of  malioe^  and  to  throw  upon  tha  aceneed 
the  bnrden  of  showing  malioe  otherwise  than  by  merely  proving  tha  fal« 
thy  of  the  statement  made, 

LmsL  •—  PmviLBaBD  ComnnnoiAnoir.  —A  Tohiataiy  eemmvnication,  made 
himafid€  apon  any  sabjeot-matter  in  wMoh  the  party  eomninnioating  has 
an  interest,  or  in  referenoe  to  which  he  has  a  daty,  is  privileged,  whether 
made  in  response  to  an  inquiry  or  not»  if  made  to  a  person  haring  a  oor^ 
responding  interest  or  dnty,  althoogh  It  contaiaa  oriminatoty  natter* 
whsoh,  without  this  priTil^ge,  would  he  aotioDable  as  libelooa. 

Libel — F1ixtilbojo>  OoMMnincuTiOH. — A  commDnioation  made  by  a  oaahler 
of  a  bank  to  a  stockholder  therein,  rssarding  the  flnandal  standing  of  a 
surety  on  an  official  bond  to  the  bank,  is  privileged,  whettier  nada  ie  r^ 
spouse  to  an  inquiry  by  susfh  stoekholder  or  not. 

iluyiMt  Stephany^  for  the  plaintiff  in  error. 

Howard  Carraw^  for  the  defendent  in  error. 

Yak  Stcksl,  J.  This  is  an  eetion  for  dameges  fv  ea  al* 
leged  libel  contained  in  the  following  letter^  written  hy  Ollwer 
R.  Dunkle,  the  cashier  of  the  Merchants'  Bank,  of  Atlaotie 

City:— 

**  ROBBBT  0HKMEI88,  EsQ. 

**  Inclosed  please  find  one  share  of  Merchants*  stock  reeeivad 
some  time  ago.  Our  board  refuses  to  purchase  at  present,  but 
hold  under  advisement.  We  haye  stricken  yoor  name  6om 
the  bond  of  Mr.  Carl  Voelkeri  by  request;  also  Samuel  Roth- 
hols's,  as  the  latter  has  no  financial  standing. 

"  Respectfully, 

^  0.  R.  DuMiXB,  Cashier. 

Robert  Ohnmeiss  was  a  stockholder  in  the  same  bank,  and 
he  and  Rothhols,  the  plaintiff,  were  sureties  on  the  official 
bond  of  Carl  Voelker,  an  employee  of  the  bank. 

Previous  to  the  writing  of  this  letter,  Ohnmeiss  had 
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qneBted  Dmittle  to  have  his  name  strScken  ftom-  the  aaid  bon^l 
butt  did  notif  make  any  iht)iiirj  with  respeot  td  the  pHaintiffi 
RDtfahok 

M  the  doee  of  the  plaihtiflTb  case,  the  trial  judge,  regarding 
tfieoommiiiiioation  a  privileged  one,  ordered  the  plaintiff  to  be 
ceiled. 

Whether,  under  the  given  oireuniBtairceB,  the  nonsuit  riionld 
have  been  ordered,  ie  the  sole  question  in  this  court. 

The  statement  that  the  plaintiff  had  no  financial  standing 
WBB  libelouBi  and  eenstituted  a  legal  foundation  for  the  re* 
eoverj  of  damages^  unless  the  oecasion  upon  which  it  was 
uttejnsd  gave  rise*  to  the  privilege  of  publishing  what  would 
otherwise  be*  actionabfe. 

Thw  temr  "^privileged,*^  as- applied  to  a  communication  al« 
l^ged  tb  be  Hbeiour,  means  simply  that  the  circumstances 
under  which  it  was  made  are  such  as  to  repel  the  legal  infer* 
onorof  malice,  and  to  throw  upon  the  plaintiff  the  burden  of 
oflF&rrng'  some  evidence  of  its  existence  bejond  the  falsity  of 
ffte  charge* 

This  court,  in  Exng-  v:  nMfnon,  48'  F.  N.  L;  419,  declami 
**  tKat  a  communication,  mrade  bona-  fid»  upon  any  subject^ 
matter  ra  which  the  party  communicating'  has  an  interest,  or- 
in  reference  to  which  he  has  a  duty,  is  privileged,  if  made  to* 
m  person  haTihg  a  corresponding'  ihtereet  or  duty,  although 
B:  contain  criminatory  matter  which,  without  thia  privilege^ 
WGTuld  be  actionable."' 

Ar  l^e  ca6e  cited,  I9ie  learned' jui(|ge  who  dMivered  the  opia^ 
Km*  of  the  court  referred,  with  approbation,  to  LawUm  y^  An^a^ 
Egyptian  OS  Cb.,  L.  R.  4  Q.  B.  D.  262,  and  to  Philadelphim 
etc.  R.  R.  Co.  V.  QiUgley,  21  How.  202. 

The  first  of  these  cases  was  an  action  for  libel  against  a  cor- 
poration for  publishing  a  report  made  to  the  company  by  audi* 
tots  in  their  audit  of  the  manager's  accounts,  reflecting  upon, 
the  plaintiffs  The  report  was  submitted  at  a  general  meeting 
of  the  share-holdere  of  the  company,  and  under  a  resolution  oi 
the  meeting  was  printed  and  circulated  among  the  share- 
holders. The  court  held  that,  inasmuch  as  it  was  the  interest 
of  all  the  share*holders  to  be  informed  of  the  report,  the  publi« 
cation  was  privileged,  on  the  ground,  as  Mellor,  J.,  said,  **  that 
to  print  the  report  was  a  necessary  and  reasonable  mode  of 
communicating  it  to  all  the  shareholders,  who  must  be  more 
or  less  numerous." 

In  the  second  case,  a  report,  made  to  stockholders  in  writingp 

St.  R«r..  You  XXVL-2i 
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and  printed,  with  respect  to  the  capacity  and  skill  of  one  of 
one  of  the  company's  employees,  was  held  to  be  a  privileged 
communicHtion.  These  cases  are  referred  to  for  the  purpose 
of  showiug  that  a  commuDication  to  a  share-holder  of  a  cor- 
poration, touching  matters  which  concern  the  corporate  body, 
are  within  the  rule  of  privilege,  which  secures  immunity  to 
the  official  who  makes  the  publication. 

Ohnmeiss,  being  not  only  a  co-surety  with  Rothholz  upon 
the  official  bond  of  Voelker,  but  also  a  share-holder  in  the  bank, 
he  had  the  right  to  receive  the  information  imparted  to  him 
by  Dunkle,  the  cashier.  The  fact  that  Rothholz's  name  had 
been  taken  from  a  bond  held  by  the  bank,  and  the  reason  for 
removing  it,  was  a  matter  which  concerned  Ohnmeiss.  As  a 
stockholder,  he  could  justly  have  complained  if  a  competent 
security  had  been  improperly  surrendered  by  those  who  con- 
ducted the  affairs  of  the  bank. 

It  was  not  necessary,  to  justify  the  communication,  that  it 
should  have  been  in  response  to  an  inquiry  made  by  Ohnmeiss. 

In  Waller  v.  Lock,  45  L.  T.,  N.  S.,  243,  Jessel,  M.  R.,  says:  "  If 
an  answer  is  given  in  the  discharge  of  a  social  or  moral  duty,  or 
if  the  person  who  gives  it  thinks  it  to  be  so,  that  is  enough;  it 
need  not  even  be  an  answer  to  an  inquiry,  but  the  communis 
cation  may  be  a  voluntary  one." 

In  my  judgment,  the  circumstances  under  which  the  letter 
was  written,  upon  which  this  suit  is  based,  repel  the  inferenoe 
of  an  improper  motive  on  the  part  of  defendant,  and  cast  upon 
the  plaintiff  the  burden  of  proving  malice.  No  evidence  hav- 
ing been  produced  in  the  trial  court  to  show  malice  in  the 
publication,  the  nonsuit  was  properly  ordered,  and  the  judg* 
ment  below  should  be  affirmed. 


LiBiL — Privilioid  OomcuNioATioNa  —  What  ARS.  — A  privfleged  com- 
manioatioQ  in  libel  is  one  made  upon  a  proper  oooasioii,  from  a  proper  motive, 
in  a  proper  manner,  and  based  upon  reasonable  or  proper  caaso:  Otmroif  t. 
PiMfwrgk  Timu,  139  Pa.  Sk  834;  23  Am.  St.  Rep.  1S8,  and  note,  in  whioh  ftbo 
an  ooUeoted}  note  to  Bude  v.  ^om^  24  Am.  St.  Rep.  728. 


ICaxob^  1891.]  Sghultz  v.  Byjsjw.  43S 


SoHULTZ  t;.  Btbbsl 

(«  H«W  JBBUT  L4W«  4tt.] 

Latsbh  SunoBT.  — Jaztepoatun  of  lands  gi^w  bo  lii^t  of  nj^ori  to 
bnildiiigs  erecled  thereon,  onleae  oomferred  by  gnat,  oonreyftooe^  or 
■tatate,  and  if  they  are  injured  by  ezeayatii^  oo  adjoining  land,  there  io 
no  liabilt^,  in  the  abeenoe  of  improper  motiTe^  or  oareleasneM  in  dning 
tfao  work. 

IjATSbal  Supfort — DuTT  TO  GxYB  NoTiOB  ov  BzoATATioii.  —  An  owner 
making  a  reasonable  ezcayation  on  hie  own  land,  and  thereby  eaosing  in- 
jnry  to  an  adjoining  owner's  building,  witbont  giving  him  preyioas  notico 
or  withont  hie  knowledge,  is  liable  in  dimnfei  on  the  gnmnd  of  n^g|>- 
genoe  in  executing  the  work. 

W.  TF.  Anderson^  for  the  plaintiA. 

De  WiU  Van  BwHrk,  for  the  defendant 

ScuBDBB,  J.  The  declaration  ie  framed  on  the  idea  that  the 
plaintiff's  land,  dwelling-house,  and  building  were  entitled  to 
support  by  the  -adjacent  land  of  the  defendant,  and  that  bj 
wrongfully  digging  away  and  removing  such  support  the 
damage  complained  of  was  caused,  whereby  a  right  of  action 
accrued.  A  demurrer  was  filed  to  this  declaration,  but  it  ap- 
pears to  have  been  waived,  and  the  cause  was  tried  on  a  plea 
of  the  general  issue,  and  proofs.  With  this  form  of  pleading^ 
leaving  the  declaration  unaltered,  there  is  difficulty  in  holding 
the  case  in  court  to  determine  the  exact  cause  of  controversy 
between  these  parties.  But  as  the  court  at  the  circuit  heard 
and  decided  the  cause  as  if  the  pleadings  were  amended  to 
present  the  issue,  and  the  question  is  important,  it  will  be  con* 
ridered  as  it  was  there  tried  and  decided. 

It  la  almost  unnecessary  to  say  that  the  juxtaposition  of 
lands  gives  no  right  of  support  to  buildings  erected  thereon^ 
unless  conferred  by  grant,  conveyance,  or  statute.  As  this  is 
a  case  of  recent  erection  of  the  building  alleged  to  have  been 
injured,  the  question  of  prescription,  or  lapse  of  time  sufficient 
to  infer  a  grant  or  conveyance,  does  not  arise,  nor  has  such 
right  ever  been  conceded  in  our  courts.  The  principle  of  the 
lateral  support  of  lands  and  buildings  was  settled  in  this  state 
by  the  case  of  McOuire  v.  Grant,  25  N.  J.  L.  356;  67  Am.  Dee. 
49  (1856).  As  to  land  in  its  natural  condition,  there  is  a  right 
to  such  support  from  the  adjoining  land;  as  to  buildings  on 
or  near  the  boundary  line,  injured  by  excavating  on  the  ad* 
joining  land,  there  is  no  right  of  action,  in  the  absence  of  ioi- 
proper  motive,  or  of  carelessness  in  the  execution  of  the  woiL 


This  18  the  law  as  established  by  the  oases  prior  to  that  de- 
cision; it  has  remand'  Itte  an(|iiast&DBB8d  law  in  this  state 
since  that  time,  and  it  bavlMeivsoiiftraied  by  many  cases  since 
in  othereuurli*-  Sounf  ef  the  nosft  Fseeni^  are  ^ery* ▼aftiaMe 
fiir  reference,  notably  OSHnore  t./MkdI^  12Z  BTass:  199;  23 
Am.  Qep.  312;,  Jmgug  v^DaUim^t  Ch.  Ah>-  Caa.  74Q,.  L.  B.  3 
Q.  B.  D.  85,  where  a  most  thoroagh  examination  of  thftsvlaject 
wiil  be  ibnnd. 

Although  this  law  seems  tb  gfre  tfte  ownerof  a.buiIkGn£  put 
upon  his  own.  landia  a  maimea  most  advaniageouaand  some- 
times necessary  to  make  it  availablep  fas  !■■»  me^  eHpeciarlly  in 
a  closely  built  city,  but  littla  psotection  against  the  choice,  or 
caprice  of  another  who  may  own  the  acQbining  lands,  yet  it 
will  be  observed  he  iBfiatcBi3HB]grwiAoiiA.pB«teoft»m.  Beit&er 
can  say,  "  It  is  lawful  for  me  to  do  what  I  will  wiih  my  own,*' 
as  has  been  sometimes  loosefy  stated  in.  discussing  tMiB  sub- 
jpot,.and  that  it  i&a  man's  folly  to  buiTd  near  the  dividing  line 
between  his  land  and  that  of  his  neighbor,  for  it  is  more  fre- 
qj^ently  his  necessity  that  oompeFs  him  to  da  so.  The  rights 
of  the  parties  are  equal',  and  are  saBX^^ct  to  modification  by  the 
conflicting  right  of  each  other. 

.OUr  statute  relating  to- party  walls  C^^i^>^  8^1  Bbowr 
thisit  in  some  cases  it  has  been  thought  necessary  to  fix  authori«^ 
tatively  the  mutual  concessions  and  limitations  m  the  rights 
of  adjoining  land-owners.  This  statute  only  applies  where  tha 
excavation  is  more  than  eight  fiet  in  depth,  while  iathis  case 
the  digging  is  but  seven  feet  deep,  but  il^is  a  recognitfon  of  the 
reciprocal  right  and  duty  which  sometTmes  grow  outof  the  merer 
vicinage  of  property.  The  maxim,  Sic  uiere  iiko  ut  alitnum  non 
UidaSf  is  often  invoked  in  such  cases,  and  is  of  very  wide  ap- 
plication. In  this  case  the  limitation  of  this  principle  iis,  that 
if  the  owner  of  adjoining  land  would  dig  down  beside  the 
Ibundation  of  his  ndgfabor's  house,  he  must  exercise  his  right 
to'do  so  not  carelessly,  but  cautiously.  There  was  no  proof,  or 
offer  to  prove,  at  the  trial,  that  the  defendant  was  negligent  in 
digging  bis  cellar,  whereby  the  plain tiflTs  house  was  caused  ta 
settle,  and  the  walls  to  ccack,  beyond  the  mere  fact  that  this 
wiEis  the  result  This  result  alone  was  not  sufficient,  for  it  may 
Have  been  caused  by  defects  in  the  plaintiflTs  house.  The  spe- 
oial'  ground  of  complaint  is,  that  it  was  done  without  the  knowl- 
edfge  of  the  plaintiffs,  and  without  notice  to  them,  by  which. 
fB»y  might  have  been  enabled'  to  protect  their  property.  It  is* 
sf^ed'  that  the  diefendaht  thereby  took  upon  himselT  the 


v^dIb  xalk  •tf  injiuy  io  the  iakUdisig.  Ike  ^naatioa  wJkfiibar 
motik  maamvua  i0  giva  oiotio^  ondfir  Abe  «oiionfnBtanoit«  Btoledi 
IB  tflKxdanoe  <ei  4MuralaianeM  an  ibe  esaoutiim  til  Hie  work  is 
mm  iaqpmiait  mm,  «Bd  iit^mAxioi  be.flMd  te  he  definiiefy  jot- 
tkd.  The  ease  moet  Ittqnaiiily  icitad  in  tthie  oaunibrj  Jn  fiurer 
of  requiring  such  notice  is  Lasala  v.  Bolbroak,  4  Paige,  ^£9, 
ITS;  25  AoL  J>ec.  £^.  In  4hB  case  CluMcelloar  Walwerth, 
lefatle  .-affinottui^g  the  right  ef  Jkhe  owjier  of  A4JaaeDt  land  te^OK- 
cavAte  for 'iii)(pK>vemQot>oii  Jbis^awn  iand,  usii^^ordinary  care 
jind^kiU,  mUiDut  iacurxiDg«dama|j;eB  forirgury  loa  buildiqg 
•Bopported  theseby,  laajcs:  '' JB^rom  .the  recent  Jli^gliah  (decisions 
it  a|ipeai8  AmL  the  party  wbo  is  about  io  .endanger  the  build- 
ing of  his  neighbor  by  a  reasonable  vmprovBment  on  iiis  .own 
land  is  ibeund  to  jgive  the  ownar  Af  ilie  A^gacent  lot  proper 
tnotioe  ^of  the  intended  improvement,  .and  to  uee  ordinary  skill 
in  oonductii^;  the  same."  fie  joX^s^P^pUm  xr.  Ma^or  of  London^ 
9  Bam.  ife  C.  S2&s  A  Man.  A  B.  62B;  Wakersyi.  PfeU,  1  Moody 
A  M.  362;  Massey  y.  Goyner^  4  Car.  A  P.  161. 

Ja  Peyion  w*  Mayor  /qf  Londo%  9  Barn.  A  C.  725,  4  Man.  & 
K.  62£^  it  was  held  ;that  the  plaintiff  xould  not  recover,  i)e- 
eauee  the  defeadanthad  not  given  luitice  of  his  intention  .to 
poll  dawn  hi0'fii:^pertii^  hoasil,  thatjiot  being  alleged  in  .the 
'doclaration  .as  a  cauae  of  the  iK\}uij.  Lord  Tenterden  sa^s, 
iteBauee  •of  the  Xailuie  to  .alli^e  want  of  notice,  the  action 
eanuot  be  maintained  upcD  the  waut^  jneh  Jietice,  suppos- 
ing that,  as  a  matter  nf  iaw,  Ihe  >defendaats  were  bound  to 
l^ve  notice  befoieband,  upon  wbich  j>oint  of  Jaw  we  ase  not  in 
this  4»se  called  to  ^give  any  opinion.  In  Ataas^  v.  Ooyner^  4 
Gar.  &  P.  161,  where  notice  was  ,given  to  the  occiy^uer  of  ad- 
joining premises  of  an  intention  to  pull  idown  and  remove  the 
foundation  of  a  building,  it  was  Jield  he  was  only  bound  to 
nae  reasonable  .and  ordinary  care  in  the  work,  and  not  totfie- 
oore  the  adjoining  premises  from  injury. 

In  Ckadwiek  ir.  Trawer,  6  Bing.  ¥.D.  1,  8  Scot^,  1,  it  was 
decided  in'theiexohe%ner  chamber  ihat  the  mere  circumstanee 
lof  juxtaposition  does  not  xender  it  necessary  for  a  person  who 
pnlle  idetntn  a  iRall  to  gi^e  notice  nf  his  intention  to  the  owner 
of  Ml  a^jttining  walL  This  isase  was  first  considered  in  3 
Bing.  N.  C.  334,  and  cited  in  2  Scott  N.  B.  74,  and  5  Scott 
N.  A.  119.  la  ihe  ATjgament,  iwJiBn  it  was  nrged  that  if  it  be 
ja  doty  impoed  on  a  jiarty  not  to  do  work  so  incautiously  as 
ia  ia^axe  bis  Jieq^bor'a  3ight%rand  it  is  clearly  a  want  of 
r  or^^t^  ta-omit  giving  jsnch  notice  as  may  enable  the 
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neighbcv  to  take  8tep8  for  his  owq  aecurity^  Parke,  B.,  replied: 
^  The  daty  of  giving  notice  in  such  cases  seems  to  be  one  of 
those  duties  of  imperfect  obligation  which  are  not  enforced  by 
the  law."  But  if  it  be  a  duty  afiTecting  property  rights,  and 
the  breach  causes  damage,  it  would  seem  that  the  law  most 
afford  a  remedy. 

In  Broum  y.  TFincbor,  1  Cromp.  &  J.  20,  Ganow,  B.,  said: 
^  There  may  be  cases  where  a  man  altering  his  own  premises 
cannot  support  his  neighbor's,  and  the  support,  if  necessary, 
must  be  supplied  elsewhere.  In  such  case  he  must  give  no- 
tice, and  then,  if  an  injury  occur,  it  would  not  be  occasioned 
by  the  party  pulling  down,  but  by  the  other  party  neglecting 
to  take  due  precaution/' 

There  are  no  later  cases,  that  I  have  found,  in  the  English 
courts,  which  change  the  rule  given  in  Chadwick  v.  Tratoer^  and 
that  is  therefore  supposed  to  be  the  present  law  in  England 
relating  to  this  subject,  though  the  cases  above  cited  refer  to 
support  by  adjoining  buildings. 

There  are  very  few  cases  in  our  country  which  bear  directly 
on  this  point.  Shafer  ▼.  Wilson^  44  Md.  268,  is  most  fre- 
quently referred  to,  after  Lasala  v.  Holbrooke  4  Paige,  169;  25 
Am.  Dec.  524.  It  is  there  said  that  notice  to  one's  neighbor 
of  an  intention  to  make  a  contemplated  improvement  of  prop- 
erty would  seem  to  be  a  reasonable  precaution  in  a  populous 
city,  where  buildings  are  necessarily  required  to  be  contiguous 
to  each  other,  and  improvements  made  by  one  proprietor,  how- 
ever skillfully  conducted,  may  be  attended  with  disastrous 
results  to  his  neighbors,  who  ought  to  have  the  opportunity  to 
protect  themselves  and  property.  To  the  like  effect  is  Beard 
T.  Murphy,  37  Vt.  101;  86  Am.  Dec.  693. 

^Chancellor  Kent  (3  Kent's  Com.  437)  has  quoted  the  case 
of  La$ala  v.  Holbrooke  4  Paige,  169,  25  Am.  Dec.  524,  and  this 
has  been  referred  to  in  Shafer  v.  WiUon,  44  Md.  268,  and  else^ 
where.  Washburn  on  Easements,  434,  435,  Shearman  and 
RedBeld  on  Negligence,  497,  1  Thompson  on  Negligence,  276, 
mnd  other  text-books  cite  these  cases,  and  from  such  quota- 
tions it  is  impossible  to  determine  how  far  the  requirement  of 
notice  has  passed  into  the  general  law  of  the  courts  in  this 
country. 

None  of  these  cases  are  of  binding  authority  in  this  court, 
mnd  in  a  case  of  doubt,  like  this,  we  should  seek  for  that  re- 
sult which  is  most  reasonable  and  just.  Where  the  danger  of 
loas  in  doing  a  legal  act  is  not  equally  balanced,  we  should 
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lean  to  that  side  which  most  needs  protection.  Here  a  mere 
notice,  which  can  cause  but  little  trouble  to  one  who  is  hon- 
estly exercising  his  right  of  excavating  his  land  next  to  his 
neighbor's  house,  may  enable  the  receiver  of  notice  to  shore 
or  prop  his  walls  to  prevent  its  falling,  or  it  may  lead  to  some 
arrangement  by  which  neither  will  be  injured.  It  is  more 
than  a  mere  neighborly  courtesy  to  give  such  notice,  because 
it  involves  the  right  of  one  man  to  assert  his  right,  regardless 
of  the  injury  he  may  cause  to  his  neighbor  without  such  warn- 
ing. The  manner  of  giving  notice  may  be  only  such  as  is 
reasonable  under  the  circumstances,  either  to  the  owner  of  the 
property,  or  if  there  be  difficulty  in  finding  or  serving  it  on 
him,  then  it  may  be  given  to  the  tenant  or  occupant  who  is 
interested  in  protecting  the  property.  Where  it  can  be  shown 
that  such  owner  had  knowledge  of  the  improvement  that  was 
ubout  to  be  made,  it  would  not  be  necessary  to  prove  a  formal 
notice  given  to  him. 

In  this  view  of  the  case,  there  was  error  in  rejecting  the  evi- 
dence which  was  offered  to  show  that  the  defendant  gave  no 
notice  to  the  plaintiffs  of  his  intention  to  excavate  the  land 
adjoining  the  house  of  the  plaintiffs,  and  the  judgment  will 
be  reversed.  

Mjlqie,  J.,  dissenting,  maintained  that  an  owner  of  land,  who^  in  excavat- 
ing it  for  a  lawful  purpose  and  in  a  manner  not  in  itself  negligent,  has  caused 
a  building  erected  on  adjoining  land,  and  deriving  support  from  the  soil 
M  ithont  having  acquired  any  right  to  such  support,  to  settle,  is  not  liable  to 
au  action  for  the  injury  merely  because  he  has  given  no  previous  notice  to 
the  owner  of  the  building  of  the  intended  excavation.  He  based  his  opinion 
on  principle,  and  the  case  of  Chadwick  v.  Trower,  6  Bing.  N.  C.  I,  cited  and 
quoted  from  in  the  opinion  delivered  by  the  majority  of  the  court.  Ue 
referred  to  the  quotation  and  cases  cited  from  Lasala  v.  Holbrooke  4  l^^ig^ 
169,  25  Am.  Deo.  624,  in  the  principal  opinion,  and  said:  "I  think  it  can  be 
shown  that  this  statement  of  Chancellor  Walworth  is  the  sole  basis  of  the 
claim  that  the  doctrine  contended  for  is  established  by  authority.  The  inde- 
pendent opinion  of  that  eminent  jurist  would  go  far  to  establish  the  doctrine, 
but,  as  has  been  seen,  no  opinion  was  called  for,  and  none  was  expressed  by 
him.*'  Judge  Magie  then  reviewed  the  cases  referred  to  in  the  case  mentioned, 
and  arrived  at  the  conclusion  that  none  of  them  justified  or  supported  the 
statement  made  by  Chancellor  Walworth.  He  also  reviewed  the  oases  of 
Shrieve  v.  Stckea,  8  B.  Mon.  453,  48  Am.  Dec.  401,  Winn  v.  Abelea,  35  Kan.  85, 
57  Am.  Rop.  138,  and  Shqfer  v.  Wilson,  44  Md.  268,  generally  cited  as  main- 
taining the  doctrine  announced  in  the  principal  opinion,  and  arrived  at  the 
conclusion  that  none  of  them  justified  the  doctrine  contended  for,  and  that 
what  was  said  in  them  was  merely  incidental,  or  based  on  the  statement 
referred  to  from  LcucUa  v.  Holbrooke  4  Paige,  169,  25  Am.  Deo.  524,  or  the 
cases  cited  therein.  In  conclusion,  he  said:  "This  review,  in  my  judgment^ 
justifies  the  aasertion  that  the  doctrine  contended  for  hM  not  the  sanction  of 
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MtiMri^    li  the  qbIj  adjudiciitod  om  not  bMad  ca  jurtakan  eitatioiit. 
Ilie  datarminatioii  wm  igMmt  llie  dodriiM,  mud  aMhoof^  the  dceinon  da«« 

kUliljir*    Having  iwAd  no  ■BBportliw  4k«  MotflBtMO  flf  pluntiliib 

iapnndplo  or  matkori^,  I  om  nnwiUing  to  join  in  imponng  this  Imr- 

jnupoit/  ownan.    I  Iato  dorotad  much  ooosidermtioa  to  this  oo^» 

Iroin  the  aineere  eoBTiition  that  the  nQeto  be  ptooralgatBd  wiSiiam^knm^ 

idtaoidgoed.    Ajadifliia 
im  tiMt  bafoM  na  oaoMt 
the  faon  af  notioi^  ar  fix  the  tim^  ar  provide  for  ooaatrnotiTO 
Our  datermination  will  aaniply  reqniie  reaiona'ble  notioa,  and  whether 
In  anj  eaaa  soeh  notiae  haa  iMeB  giren  nmat  bematler  for  the  }nry.     Aa 


ar  «iU  mbal  wtiM  m  kM^edge  aidlioot 
ha  gUan  to  the  owner  ol  the  hnilding  if  lia  he  an  inf aat^  or 
noniraaidenty  Sndi  and  other  aimllar  qneafaooa  tho 
owner,  when  ooafrooted  bj  the  rale  to-day  promnlgctedt  moat  detamino 
weoording  to  hie  own  viaw  of  what  ii  waaaiinaU1%  ba*  oanasiona  that  n  jnry 
■nydkagMowithJuaviMrniidhalAhMlMhlo.  If  the  ownw  af  tba  buld- 
ing  be  infant^  idiot,  or  beyond  aeaa,  it  would  aeem  to  be  impoaaibla  to  give 
the  required  notioa.  To  mdd  to  the  difl&enltiea  and  riaka  which  haTo  before 
attended  the  patting  down  of  a  anitable  fonndatioQ  for  boildiiig  in  eooh  oaaaa, 
the  diffieolty  of  giTUig  notioe^nnd  the  riak  of  its  bauig  inuguutiii^  witt  lotord 
the  in^roreaMBitefnndhpnpatly,  and  diminWiJhi  «■!■••*  BaiBb  J*»  Joined 
in  this  dioMttting  ofinioB. 

RxALTT  — Right  ov  ADJonruro  Owrxe  to  Latbeal-  Sutfokk.  —  Hio 
rale  that  the  owner  of  land  haa  the  «ight  to  lateral  support  from  the  ndjoin* 
ing  soil,  and  that  the  adjacent  owner  cannot  ramore  hia  aoil  ao  aa  to  take 
away  the  natond  sapport  dl  his  neighbor^  soiU  applies  edly  to  land  in  ito 
natnral  oonditioQ:  ifood^  ▼.  MtCkOoKd,  99  JtthL  C5;  M  Abl  Dee.  770,  and 
note;  Rkkart  t.  Bcott,  7  Wctta,  iHKh  tt  Am.  Bee  779.  TInTide  doea  not 
apply  where  the  praanfo  ia  faiereaaed  by  the  eioitiatt  df  bnMBqgs  thereon: 
Fokg  T.  Wfelh,  S  Allen,  181;  79  Am.  DiBO.  771,  sad  note;  JinntI  ▼.  JTnrply, 
S7  Vt.  99;  88  Am.  Deo.  899^  and  ndto 

RsAurr  ^RiaHT  ov  Awoimro  Owvsa  «o  HonoB  ot  SnaLTmmi.— 
One  who  ia  about  to  endanger  his  neighbor's  bnildiofi  1^  exeavstiona  en  his 
aoil  ia  bound  to^re  proper  notice  of  snch  improvemsntM  £a«AiT.  BSsftrtoit 
4  Faig%  109;  26  Am.  Dso.  fiM^  and  notew 
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If  oNjuo.  v.  Mslaxjs^ 


(it  atav  JtaMsar  XMr,4t7 J 

fiiui^TnrDOB^  Liabilitt  vob  Loas  dubiro  ZEBAmoaxAnaii— Cab- 
JUBB  AB  AoBiv  IQA  VcvooB.  —  Where  a  vendor  epeeielly  egreM  to 
flUTymofl  'cidlirer  goofts  toiAn  pnrehMer  «t  m^epedBed  place -«t  bis  own 
tbiAttYwyol  mn  geoAe vonlboMd  a  veaielii  ad^vei7*ta  ike 
vlhoreo(,«aoo^«i  Iho  ▼enAor's  Agent  nr  iMleo  Ao  peifoimilM 
eMt  jof  .dBitveor-for  iiim  in  jexeeoiioa  mi  hie  eootfaiit^  And  the  reeeel  in 
which  the  goode  are  carried  is  pro  hoe  leee  the  Tender's  Tcsse];  and  nntil 
^AdiTery  is  oonsnmmated  in  sach  ^msainer  as  to  be  eflbotnal  between  the 
vndor  mmi  the  pmhaeer,  the  loss  «f  "tiie  goods  through  the  seghgenee 
•f  muk  nHtar  -or  the  osndhisntof  tsneh  ossssl,  or  from  ma/f  other  oooso 
aot  dns  to  the  luit  of  ;the  ,piiiohaior»  nuistlks  JMnrno  hj  tho  Tondor,  as^ 
QntQ  delivery,  the  goods  are  at  his  risk. 

Vakb— VxhdorIb  Liabiuit  vor  I/ns  mmnro  TRABBPosTATioir— Pur- 
«nanEBnB%0Br'i0  Imnvr  ain>  Bno^rB  'Goodb.— Where  a  vendor 
Sfflwettjr  ■yaos  to  osrrytand'deiieor  goods  to  ihe  {pnrohaser  theroirf  at  a 
<oovtaim  plaoe  aadiat  «his  own  ezpoas^  .the  pnrohaser  is  entitled  to  a  lea- 
Bonable  tkns^  within  bnsiBess  honrs,  after  their  arriyal,  to  inspect  and  ez- 
aadino  them,  to  ascertain  whether  they  oorreipond  with  the  invoice,  and 
*to  reoeive  a&A  Tomore  ^then.  Ihuing  tUie  period  Ae  carrier  remains  the 
^lont  of  llie  •vonAsi;  BHi'lho  loss  fif  tko.gooNiB  M  at  iks  9attsr^  risk. 

BOJB W,EMLmm,*»   IMITBIT   BOK  LoBB  AUBIMO  XBAMBBOBCrAllOir  —  BlOBf 

or  .POBCHABBB  TO  SbLWT  PlAGB  BOB  DlSGHABGIBO  GOOOB.  —  WhoiO  B 

wondor  speciany  agrees  to  carry  and  deliver  goods  at  his  own  expense^ 
bbA  B^eotsA  tOBsel  as 'tho  ^earner,  theporvifaoaer  faaB«atiption  to  doaig- 
itte'Sihaif  isr/disohavgingftho  §aadB»midtthBnnaalar  of  tho  vasal 
bhe  jmrehaeor 'a  4iiBsotionB4n  Ahat  ir sap sBt|  if  'tho  optiun  Ja«c« 
■roiaod  ia  arreaaonable  time  and  manner.  The  pnrohssei^  in  ezerolsing 
hie  o^ion,  islioiind  to  select  a  WhaiY  which  is  saf^,  as  well  for  tho  vessel 
ws  for  ftcdisdMLrgeidf  Ihe^oods,  «ad  !f  the  vhiking  itf  the  feaaal  and  tte 
loas'^tf  tttao  goodsBBS  ssBiwd.hyttfaojBsiiditioB  df  itfao  ladHrfte^laoted,  with. 
•oBt  fthoBo^iganeO'Of  tho  BMWtsTior  tikOAoseawcBtlivy  aridsfeatsro  AonditioB 
of  his  Fsssfll,  the  purchaser  most  bear  tho  lost. 

Basbb — Liabilitt  otTobohasbb  bob  Dblat  in  DBLimEtT.  —  Whors  a  vbb- 
ftor  Bgreee  to  cBrry  and  ticlfarer  goods  atliia-own  vzpenBO,  and  selects  a 
wmrnH  as  Hhe  'carri.eB,  4hs  'detsaitian  of  aodh  waBael  heyoaa  the  lay  dafya 
jaamod  in  tthe  cDnkBct  iBf  B&eightmen^  or  ier  an  tanresBonable  time  if 
no  lay  daysBio  nane^  beeaBse  of  the  iasowded  condition  of  the  wharf 
■elected  by  the^rchaser  for  the  discharge  of  the  goods»  or  for  any  other 
faoAt  on  his  lArt*  wHl  Bntiifle^heinaMer  toxlisdharge  the^oods  elsewhere, 
and  warehonse  them,  or  to  demnrrage^Br '  wiasanable  damageefor  tho  de* 
tntinadf  AhsfMBiybvt  itwttll  not  astBassiuiii,sa  the  agant  of  4he  ven- 
■dna;  fraa  tho  dmt^  of  deliveeing.the  goods. 

DiPOBmoaiB— Adicibsibilitt  ov.  —  A  depoaitton  taken  before  a  oommis- 
■Icaior,  sworn  baf ore  «n  officer  lawfifllyBnthoriBed  to  administer  oaths  in 
«ttiO'«lato^hBto  Urn  fiiwinnlswanor  reaiavd.  Is  aamisslUo  inBrideoosIa 
ihB  ODBiiBidr  andttHTiBtBto. 


Bamml  H.  Or#gr,  for  tbe  plaiiitiff  in  error. 
CharleB  E.  nendrickso%  for  the  de£BndaQt  in  error. 
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DxpuBy  J.  Braun,  the  plaintiff  below,  in  1883  was  a  whole- 
sale dealer  in  coal  at  Philadelphia.  McNeal,  who  is  now 
plaintiff  in  error,  was  engaged  in  the  foundry  business  at  Bur- 
lington, in  this  state. 

On  the  14th  of  June,  1883,  McNeal  ordered  from  the  plain- 
tiff  ninety-eight  tons  of  lump  and  steamboat  coal,  to  be  deliv« 
ered  at  Burlington,  at  14.10  a  ton  delivered.  The  coal  was 
shipped  in  a  barge  called  the  Wayward,  on  the  2l8t  of  June. 
The  barge  arrived  at  Burlington  on  the  23d,  but  it  was  not 
until  the  2Gth  that  she  was  laid  alongside  of  the  wharf.  On 
the  afternoon  of  that  day  the  defendant's  foreman  notified  the 
captain  of  the  barge  to  place  it  alongside  of  the  defendant's 
wharf.  In  order  that  the  boat  might  be  so  placed  that  the 
steam-hoist  could  be  used  for  unloading,  the  boat  was  sepa- 
rated into  its  two  parts.  The  forward  part  was  made  fast  to 
the  wharf,  being  separated  from  the  wharf  by  a  float  about 
three  feet  wide,  furnished  by  the  defendant,  for  the  purpose  of 
steadying  the  boat  in  a  position  that  was  necessary  for  the 
working  of  the  iron  buckets  on  the  steam-elevator.  The  after 
part  of  the  boat  was  moored  on  the  river  side  of  the  other  parL 

When  the  forward  compartment  of  the  boat  was  placed  in 
position,  the  buckets  of  the  hoisting  works  were  lowered  upon 
the  boat,  and  preparations  were  made  by  the  defendant's  ser* 
vants  for  unloading  the  coal.  They  completed  their  prepara- 
tions about  ten  minutes  before  six  o'clock,  and  stopped  work 
at  six,  the  usual  time  for  quitting  work.  During  the  night 
this  compartment  of  the  boat  sank,  with  the  coal  that  was  in  it. 

The  compartment  that  was  moored  in  the  river  remained  in 
safety.  After  the  sinking  of  the  forward  compartment,  the 
coal  that  was  in  the  other  compartment  was  unloaded  and 
taken  by  the  defendant  The  suit  was  for  the  whole  quantity 
of  coal  sold,  but  the  controversy  at  the  trial  was  with  respect 
to  the  coal  that  was  sunk  and  entirely  lost  Under  the  charge 
of  the  court,  the  jury  found  for  the  plaintiff  the  full  contract 
price  for  the  entire  shipment 

The  order  for  the  coal  was  given  by  the  defendant  to  Ark- 
less,  the  agent  of  the  plaintiff,  at  the  plaintiff's  place  of  busi- 
ness in  Philadelphia.  The  order  was  for  a  cargo  of  coal  of  an 
approved  size  and  quality.  The  coal  was  not  at  that  time, 
separated  from  the  plaintiff's  stock  on  hand.  The  price  to  be 
paid  was  $4.10  per  ton  delivered  at  Burlington.  The  carrier 
was  selected  by  the  plaintiff,  and  he  took  from  him  a  bill  of 
ladling,  signed  by  the  master,  in  these  words: — 
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''Shipped  by  Charles  Braun,  in  good  order,  on  board  the 
boat  called  Wayward,  now  lying  at  Philadelphia,  and  bound 
for  Burlington,  N.  J.,  ninety-eight  tons  of  Thomas  Lehigh  coal, 
which  I  promise  to  deliver  at  the  aforesaid  port  of  Burlington, 
in  like  good  order,  the  dangers  of  the  seas  only  excepted,  unto 

A.  H.  McNeal  or assigns,  he  or  they  paying  freight  for 

the  same  at  the  rate  of  twenty  one-hundredths  dollars  per  ton. 

25  tons  lump. 

73  tons  steamboat. 

98 
•*  Captain  to  tend  guy.^ 

The  contract  price  of  $4.10  a  ton  was  the  price  of  the  coal 
delivered  at  Burlington.  If  the  defendant  paid  freight  pursu- 
ant to  the  direction  in  the  bill  of  lading,  the  freight  paid  was 
to  be  deducted  from  the  contract  price. 

Responsibility  for  loss  in  transportation,  in  carriage  by  sea, 
has  occasioned  considerable  discussion  in  the  English  courts. 
The  rules  on  this  subject  are  stated  by  Lord  Gottenham  in 
I>unlop  ▼.  LambeH,  6  Clark  &  F.  600,  619-621,  and  by  the 
court  of  queen's  bench  and  the  exchequer  chamber  in  Calcutta 
Co.  y.  De^Mattos,  82  L.  J.  Q.  B.  882,  88  L.  J.  Q.  B.  214,  and 
particularly  by  Mr.  Justice  Blackburn,  whose  opinion  in  that 
case  is  quoted  at  considerable  length  in  1  Corbin's  Benjamin  on 
Sales,  sec.  608,  and  more  fully  in  Blackburn  on  Sales,  Black* 
stone's  ed.,  *284. 

It  is  sometimes  stated  as  a  general  rule  that  delivery  to 
the  carrier  is  delivery  to  the  consignee,  and  that  the  goods  are 
to  be  carried  to  their  destination  at  his  risk.  But  an  exam- 
ination  of  the  decisions  to  that  effect  will  show  that  this  doc- 
trine prevails  only  where  the  contract  of  sale,  as  between  the 
consignor  and  consignee,  was  concluded  at  the  place  of  ship- 
ment, and  the  undertaking  to  ship  was  collateral  to  the  con- 
tract of  sale,  as  in  TVegelUs  v.-  Sewell^  7  Hurl.  &  N.  573.  It 
will  also  be  found  that  the  rule  uniformly  adopted  in  the  line 
of  decisions  is,  that  the  risk  of  loss  in  transportation  depends 
upon  the  nature  of  the  transaction,  the  terras  of  the  contract, 
and  the  intention  of  the  parties.  In  Dunlop  v.  Lambert^  6 
Clark  &  F.  600,  619-621,  Lord  Cottenham  said:  <'When  the 
party  undertaking  to  consign  undertakes  to  deliver  at  a  par- 
ticular place,  the  property,  till  it  reaches  that  place  and  is 
delivered  according  to  the  terms  of  the  contract,  is  at  the  risk 
of  the  consignor."    In  Caieutta  Co.  v.  De  Mattos^  82  L.  J.  Q.  B. 
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lB2»MI^J.a.B.tl4,Mr.Jiiia»Slafikliim  nid:  ''There 
IB  HO  mde  ol'lmw  te  preveni  ibe  'pariiee  fiom  unkipg  whatener 
bargain  they  fJeeoe.  If  ifaey  iPae  woidfl  in  the  centrtct  ahow- 
inS  flut  th^r  intend  ^hat  tin  jpada  ■hall  be  ahippfid  by  the 
iperson  ^a  de  la  annplf  tbem,  An  teEon  Ihai  when  skipped 
thef  [dfaall  herAe  oaoaigiiee'a  impesyr  And  ai  hiATiak,  aa  that 
itfae  ^wndar  diall  he  fMid  fat  ihan  wheibar  4hey  are  jdelivered 
at  the  port  of  destination  or  not,  this  jnlsntion  id  efiectuaL 
....  If  tbe  parties  intend  ihat^ie  vendor  «hall  not  onlj  de- 
liver them  to  the  carrier,  but  also  undertake  that  tbej  shall 
actually  be  delivered  at  their  destination,  and  express  such 
intention,  this  is  also  effectual.  In  «nch  a  Aaon,  if  tfw  goods 
iperigh  in  Ibe  baads  iif  the  oandar,  the  mender  is  not  only  not 
•entitled  to  ^the  pmoe,  hut  hB  is  liable  for  whalever  <lamage  may 
have  ibeen«iwtained  by  tbe  pnrehaeer  in  eanse^ufiAce  of  Xhe 
breach  of  the  vendor's  oontraot  Ia4alirar  At  tbe  plaoa  of  dss- 
tmation.'' 

The  3>eMatfctoB  case,  labofB  «aie4,  iraa  ^decided  in  the  queen's 
tbeneh  by  -an  equally  jdivided  voount,  and  in  the  ezcbeguer 
cfliawber  4;beie  was  a  itiBvessity  olf  t>piEiioa  amon^  the  judges. 
But  on  the  qiMStion  of  hm  pertinent  te  thia-eaae,  thece  was 
•entire  nnammity  .of  apininn  among  the  judges  in  hath  .courts. 
The  ccnpiratrt  of  aak  had  bean  negatiaitpd  hj  ^Dciespondence, 
and  the  material  ifiuita  wsiehriefly^Aieae:  Die  Mattas^oontcacted 
tte  delvrar  ^he^compaDy  aneiboDBaBd  tons^af  maIs,  deliveied 
at  Rangoon,  alongside,  etc.,  at  forty -five  shilliaxs  a  ton,  — pajr- 
nient,  one  ibaQlf  hy  ibiU  ai  .tiuee  maatluioa  handii^  over  bill 
•nf  lading  land  ^pcfliogr  of  anaBranoe  an  ihe  «ai;gD  to  cover  the 
ipaymeat,  and  tba  ifaaSianDe  in  ea^  «n  delivery  At  Bangoon. 
De  IblttQB  chartared  m  afaip,  and  flhip9>ed  on  board  1,166  tons 
ctf  Qoal,  and  dehvared  to  ibe  oon^aoy  tbe  bdll  of  lading 
:and  the  'poHoy  of  inaaaaDoe,  ^nd  'the  ocaupany  paid  the  half 
<rf  the  TuvDiea  prtoe.    On  the  voyage  tbe  jBhip  became  dis- 
:abled,  and,  >in  fact,  the  oaak  «rei»  not  delivered  under  the 
•contract    GroBSHSuitB  imere  hrou^t,  —  the  .one  by  De  Mattos 
te  reoover  tbe  unpaid  toontmot  price,  tht  other  by  the  com- 
pany'to  aaeover  back  4he  .monej  jpaid  <on  the  ^^ontraet.     The 
qmanAs  heock  >(aaokbarn,£!..J.i,rand  Waghtman,  J.)  decided 
((hart  De  IKalaboa  could  not  reoDver  tin  raaidne  af  the*coflitffa£t 
pidoe,  and  tiiat  ithe  onxofAay  waa  antitled  4d  flBoavar  hack  the 
money  paid  va  damages  arising  fkam  the  biaaeh  nf  .can- 
tract    Blac]d>ttni  aad  MeUor,.JJ.,  onnoucrad  in  tbe  view  that 
De  ^f&ttOB  eoctld  .not  jteoo^ies,  but  held  ^tiiat  the  nomjanj  vaa 


imA  Mitmed  ta  »c»iver  b«ck  the  half  contract  price  it  paid, 
£nb  ihft  reaaoa  that«  by  their  cooBtcoction  of  the  contract,,  the 
pestioii  of  nioaey  paid,  to  De  Mattoa  was  to  be  absolutelj  his 
oa  bftndiiif  eves  the  policj  and  the  bill  of  ladings  In  deliv- 
etiBg  hie  opinion,  Cookborn,  G.  J.,  said:  '*  In  every  contract  of 
nJb  there  ie^oa  the  part  of  the  iKendor,  an  obligatioa  not  only 
to  tranafisr  the  property  in  the  thing  aold,  but  also  to  deliver 
poneoaaion  to  the  buryec  When  and  how  that  delivery  of 
poBBMaioa  shall  take  place^  whether  in  the  interval  the  thing 
aoIdahaU  beat  the  ri^k.of  the>  buyer  or  of  the  seller,  so  that  if 
it  he;  laat  mihoul  default  on  th&  part  of  the  latter,,  he  shall 
neviefthelasft  be  entitled,  ta  demand  the  price  os  to  retain  it  if 
already  paid,  must  depend,  on  the  agreement  of  the  parties 
aa  expreaeedv  or  toi  be  gjatheced.  iboiii  the  contract.  If,  by  the 
terme  of  the  contFact,.  tha  sellet  engages  to  deliver  the  thing 
aeld  at  a  given  piacet.  and  thera  be  nothing  to  show  that  the. 
thing  said  wae,  in  the;  mean  time,  to  be  at  the  risk  of  the  buyer, 
the  eoBlnot  ia  net  fulfilled  bf  tiia  seller  unless  he  delivers  it 
acoardinglf." 

In  the  exchaquer  ehamhex:  tha  majority'  of  the  court  con* 
auired  ini  the  imwa  o£  Blackburn  and  Mellor,  J7.,  in  the 
eompany's  ease,  hj  il  divided  conrt,  hut  all  the  judges  con^ 
ancrediA'the  judgmontof  theiqueen's  bench,  that  De  Mattos's 
aetion  eaald.  netr  be.  maintainfld.  It  will,  be  observed  that  of 
the  tani  jnd^a  wha  sak  in  botk  courts,.  Cockburn,  G.  J.,  and 
Wightman,  Blaakbucn„aad.  MeUor,,  JJ.,,in  the  queen's  bench, 
and  Brie,  G;.  J.„  Willas,  X.,  Ghannell,  B.,  and  Williams,  J., 
held  that  the  property  in  tha  coals  passed  to  the  company  by 
iarce  of  those  terms  of  the.  contract  in  relation  to  insurance  of 
the  eargo,.  and  the  transfer  of  the  policy,  and  the  delivery  of 
the  bill  of  lading,  but  that  the  vendor  was  nevertheless  de- 
barred from  recovering  the  unpaid  contract  price  as  a  conse* 
qoenoe  of  his  failure  to  deliver  the  coals  according  to  contract. 

It  was  undisputed  in  the  case  now  before  the  court,  and  in 
fact  was  conceded  by  the  plaintifiTs  counsel,  that  delivery  of 
the  coal  by  the  plaintiff,  at  Burlington,  at  his  own  expense, 
waa  a  material  term  in  the  contract  of  sale.  Under  a  contract 
af  thia  sort,  delivery  of  the  coal  on  board  the  barge  was  deliv* 
ery  to  tbe  master  aa  the  plaintiff's  bailee  or  agent  to  perform 
for  him  the  act  of  delivery  in  execution  of  his  contract:  1 
GaffUa'a  Benjamin  on  Sales,,  sec.  666.  Meanwhile,  and  un- 
til delivery  waa  consummated  in  such  a  manner  as  to  be  ef- 
feotoal^ae  between  vendoa  and  purchaser,  the  coal  waa  at  the 
'a  risk. 
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On  the  main  iBsne^  which  the  learned  jndge  declared  to  be 
the  qaestion  whose  losa  was  the  coal  which  sank^  his  instrac* 
tion  was,  that  this  issue  would  depend  upon  whether  the  sala 
had  been  completed  before  the  loss  occurred;  that  where  par^ 
ties  have  bargained,  the  one  that  he  will  sell  and  the  other 
that  he  will  buy,  the  duty  rests  upon  the  seller  to  deliver  the 
article  in  pursuance  of  the  agreement  he  has  made,  and  that 
to  complete  the  sale  there  must  be  an  acceptance  by  the  pur- 
chaser of  the  article  which  he  purchased,  in  accordance  with 
that  agreement;  that  when  that  has  been  done  *^  the  sale  w 
completed,  and  any  loss  after  that  time  falls  upon  the  man 
who  bought  I  mean  any  loss  which  is  the  result  of  no  wrong- 
ful or  intentional  negligence  of  the  parties.'' 

The  court  also  instructed  the  jury  that  if  there  was  an  ao- 
ceptance  by  {he  defendant,  then  the  position  of  the  captain 
became  changed,  and  his  duty  as  the  agent  of  the  plaintiff 
was  at  an  end.  And  this  question  was  left  to  the  jury  npon 
the  acts  and  conduct  of  the  defendant's  servants  before  they 
stopped  work  that  night,  with  the  instruction  that  if  the  jury 
should  determine  from  the  testimony  **  that  the  defendant  or 
his  employees  so  acted  that  they  recognized  that  that  coal  was 
there  at  their  disposal,  under  their  dominion,  within  their 
power,  and  that  they  so  acted  as  to  show  that  they  were  dealing 
with  it  as  if  it  were  McNeal's,  from  those  acts  you  may  deter- 
mine that  there  was  an  acceptance  of  the  coal  as  being  the 
coal  which  had  been  bought  under  that  bargain.'' 

The  transaction  between  the  parties  was  an  order  for  a  cer^ 
tain  quantity  of  coal,  part  lump  coal  and  part  steamboat  ooal, 
of  an  approved  quality.  It  was  in  effect  a  contract  of  sale  by 
sample.  On  such  a  sale  of  goods,  it  is  a  condition  implied  by 
law  that  the  buyer  shall  have  a  fair  opportunity,  by  ezamin* 
ing  the  goods,  to  satisfy  himself  that  they  are  in  accordance 
with  the  contract:  2  Corbin's  Benjamin  on  Sales,  sees.  910, 
1025, 1042;  Isherwood  v.  Whitmore,  11  Mees.  &  W.  847;  Startup 
V.  McDonald^  6  Man.  &  Q.  593;  Croninger  v.  Crocker^  62  N.  Y. 
152.  And  under  a  shipment  of  goods  by  a  carrier,  the  con* 
signee  is  entitled  to  inspect  and  examine  the  goods  to  ascertain 
whether  they  correspond  with  the  invoice,  and  to  a  reasonable 
time  within  which  to  receive  and  remove  the  goods.  For  that 
purpose,  a  reasonable  time  within  usual  business  hours  must 
be  allowed,  and  during  that  period  the  liability  of  the  carrier 
as  carrier  remains  undischarged:  Bradstreet  ▼.  n&ra%  Abb. 
Adm.  209,  214;  Salmon  FaUa  Mfg.  Co.  T.  2%e  Bark  Tangi0r^  I 
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Cliff.  396;  Dibble  v.  Morgan,  1  Woods,  406;  Th$  TybM,  1  Woods, 
358,  363;  The  Barque  Idd  v.  KembaU,  8  Ben.  Adm.  297;  5 
Mjer's  Fed.  Deo.,  tit.  Carriers,  sees.  802,  803,  846,  852,  1009; 
The  Eddy,  6  Wall  481, 493;  Price  ▼.  PaweU,  8  N.  Y.  822;  Dim- 
ham  Y.  Boston  etc  R.  B.  Co.,  46  Hun,  245;  MilUr  T.  Steam 
Nav.  Co.,  10  N.  Y.  431;  Hedgee  v.  Hudson  Riw.  R.  R.  Co.,  6 
Rob.  (N.  Y.)  119;  reversed  in  court  of  appeals,  but  not  on 
this  point,  49  N.  Y.  223;  Moses  v.  Boston  etc.  R.  R.  Co.,  82  N.  H. 
523;  64  Am.  Dec.  381;  Graves  ▼.  Hartford  eU.  S.  B.  Co.,  88 
Conn.  143,  152;  9  Am.  Rep.  369;  Richardson  v.  Qoddard,  23 
How.  28, 39;  Bourne  v.  Qatliffe,  3  Man.  &  0. 643, 687;  11  Clark 
&  F.  45,  70;  note  to  Columbus  etc.  R.  R.  Co.  v.  Luddem,  8  Lew. 
Ann.  R.  R.  etc.  Rep.  54. 

The  acts  done  by  the  defendant's  servants  before  they  quit 
work  were  of  a  twofold  character:  1.  In  directing  the  barge 
to  be  laid  alongside  of  the  wharf  for  unloading.  The  captain 
made  the  boat  fast  to  the  wharf,  and  remained  in  charge  dur- 
ing the  night  The  designation  by  the  defendant  of  his 
wharf  as  the  place  for  unloading  was  an  act  in  performance 
of  the  defendant's  duty  as  consignee  to  provide  a  place  for  the 
discharge  of  the  cargo.  2.  In  the  preparations  for  unloading. 
The  barge  was  laid  alongside  the  float  about  ten  minutes  be- 
fore six.  The  buckets  were  lowered  down  upon  the  barge, 
and  possibly  a  small  quantity  of  coal  was  unloaded.  The 
hands  quit  work  at  six,  and  replaced  the  buckets  on  the 
wharf.  In  these  acts  there  was  no  evidence  of  an  acceptance 
of  the  entire  cargo,  nor  of  a  discharge  of  the  carrier  from  his 
responsibility.  Under  the  rules  of  law  I  have  stated,  the 
defendant  was  entitled  to  a  reasonable  opportunity  to  unload 
the  entire  cargo  for  examination,  to  ascertain  whether  the 
coal  corresponded  with  his  order  and  had  arrived  in  good  con- 
dition. By  law  he  was  secured  these  rights  without  dischar- 
ging the  liability  of  the  carrier.  Even  if  the  goods  had  been 
accepted  so  as  to  pass  title  as  between  vendor  and  purchaser, 
the  defendant,  under  the  plaintiff's  undertaking  to  deliver 
them  at  Burlington,  still  had  a  right  to  a  reasonable  time  to 
unload  them  under  the  plaintiff 's  contract  to  transport  and 
deliver  the  goods. 

When  the  defendant's  employees  quit  work  that  evening  the 
float  was  removed,  leaving  the  barge  riding  free.  She  sank 
in  a  falling  tide  about  three  in  the  morning,  listed  over  away 
from  the  wharf.  There  was  no  unusual  condition  of  the  tide 
or  weather.    One  of  the  witnesses  testified  that  after  the  men 


qfoik  work  llw  saw  Aatl  Are'IfbeB' with' fAvoft  flfav  wm  tie^  imv 
teut,  MidilAat  hetolel  the  eaptaia  t&al  Biklfoe  iraa  tauti  and 
that  if  h»  dU}  not  givo  Iierinora' rope- the  liner  would  have  Ur 
pavt,  or elee  teov  the  cleats  off  tfie  boot^  and  that  tfieeaptaiir 
srid  fie  knewhiseim  barinesB.  The>  same  wittaess'  teertifief 
Aat^  hi*  thenig^ht  b^  heard  the  noise  of  the  creating  of  the- 
linea  and  fband  the  barge  sinking;  that  iSke  captain  waa' there* 
maknig  an  effort  to  saiw  her,  and  <^ied«  to  slack  the  lines,  but 
tfaej  were' so>  taut  that  he  eonld  not  slack  thenr,  and'  thai  the 
boat  sank  with  the  lines  fastened  te  the  wharf  and  taut  B^ 
sides  evidence  in-  relation  to  the  actsand  condnet  of  tfte  cap- 
tain^ there-  was  evidence*  tendfng*  to  show  that  the  boat  was* 
rotten  and  unseaworthj. 

The  defendant  aefced  ttie  oemrt'  to-  chargei.  firsts  that  tHe  de» 
fbidtMitwas-eatitflsd  to  reasonable  time  witflin  ordRnarj  bnsi* 
ness  hears:  for  discharging' the  cvrgo^  and  plaintfATwas  bonnd* 
to  fornieh  a  boat  that  would  float  long  enongh  tls^  be  discharged. 
This  instruction  woe  refused,  and  tiie  court  charged  '^that  a 
good  disliYefiy  implied  that  the  goode  should  be  deiiTcred  in 
snch  a  voBod  as  would  stand  theordiBarf  fength  of  thne  and 
the  ordinary  stress  of  weather;  tftat  if  e^ven  after  acceptance 
it  became  evident  that  the  lioss  was  the  result  of  the  utterly 
unsuitable  condition  of  the  craft  chosen  hy  t6e  plaintiff,  then 
he  still  might  be  liable  under  one  set  of  circumstanoes,  and* 
that  iS)  if  he  had  shown  negligence  m  selecting  that  boat,  — 
ttiat  i'Si  if  in  seleclSng  the  beat  he  had  not  actled  as  a  pmdentr 
business  man  ought  te  have  acted." 

To  the  refusal  to  charge  as*  requested,  and  the  charge  aa 
given,  the  defendant  excepted. 

Another  request  of  the  defendant  waa,  that  the  court  should 
charge  that  the  captain  was  the  agent  of  the  plaintiff,  and 
that  the  plaintiff  was  chargeable  with  his  want  of  care  and 
want  of  skill.  This  request  was  denied,  and  the  court  charged 
that  ^  the  plaintiff  is  not  responsible  for  the  war  the  captain 
managed  his  boat  The  captain  was  not  his  servant.  The 
captain  was  his  instrument  to  complete  the  sale,  but  he  was' 
not  under  his  personal  control  as  to  how  he  should  manage* 
his  boat.  Therefore,  the  mere  negligent  conduct  of  the  cap* 
tain  cannot  be  imputed  to  the  plaintiff.  He  could  not  have 
controlled  his  movements.  The  plaintiff,  if  he  had  been  there} 
could  not  have  dictated  to  the  captain  how  he  should  manage* 
his  boat.'* 

Te  the  refusal  te  charge  as  requested,  and  te  ^  thai  peHtuu- 
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of  the  charge  touching  the  law  of  negligence,  and  the  relation 
which  the  plaintiff  bore  to  the  captain  of  the  boat,  and  that 
the  negligence  of  the  captain  wae  not  imputable  to  the  plain- 
tiff,*' the  defendant  excepted. 

These  instructions  might  have  been  correct  if  the  {daintiff 
had  been  the  agent  of  the  defendant  in  the  shipment  of  the 
coal.  But  the  plaintiff,  instead  of  being  an  agent  to  procure 
transportation,  had  himself  contracted  to  deliver  the  coal,  and 
these  instructions  ignore  the  fact  that  under  a  contract  of  that 
sort  the  undertaking  to  deliver  is  absolute  and  unqualified, 
and  delivery  of  the  goods  is  a  condition  precedent  to  the  right 
of  the  vendor  to  sue  for  the  contract  price.  If  the  goods  be 
lost  or  destroyed  before  delivery  is  consummated,  the  vendor 
must  bear  the  loss.  Under  such  a  contract,  the  carrier  selected 
by  the  vendor  is  his  agent  to  perform  the  contract,  to  deliver, 
and  the  vessel  in  which  the  goods  are  carried  is  pro  hoe  vice 
the  vendor's  vess^.  For  the  negligence  of  the  one  and  the 
condition  of  the  other,  and  indeed,  for  failure  to  make  de« 
livery  of  the  coal  according  to  oontract  for  any  cause  not  due 
to  the  fault  of  the  purchaser,  tiie  responsibility  is  upon  the 
vendor. 

There  is  sense  conffiot  in  the  testimony  as  to  whether  the 
oontract  was  for  delivery  at  the  port  of  Burlington  generally 
or  alongside  of  the  defendants  wharf.  Whether  the  contract 
was  in  the  one  form  or  the  other  is  immaterial  in  this  suit. 
The  discharge  of  the  cargo  is  the  joint  act  of  the  freighter 
and  the  consignee.  Bach  must  participate  in  unloading  the 
cargo,  and  each  has  duties  to  perform  in  the  premises.  The 
consignee  must  provide  a  suitable  place  for  discharging 
the  cargo,  and  if  the  contract  of  afireightment  is  for  delivery 
at  a  port  generally,  the  consignee,  if  he  owns  the  entire  cargo, 
nas  the  option  to  designate  the  place  for  discharging  the 
cargo,  and  it  is  the  master's  duty  to  obey  the  consignee's 
directions  in  that  respect  if  the  option  be  exercised  in  a  rea- 
eonable  manner:  Tke  Fdix,  L.  R.  2  Ad.  &  E.  273,  280;  Abbott 
on  Shipping,  876;  Carver  on  Carriers  by  Sea,  sees.  479,  460; 
JJie  Bo$Um^  1  Low.  464. 

The  barge  reached  Burlington  with  its  cargo  in  safety. 

The  defendant's  agent  selected  the  defendant's  own  wharf 

for  discharging  the  cargo,  and  there  was  some  evidence  that 

the  wharf  was  out  of  repair  and  in  a  dangerous  condition. 

The  consignee,  in  exercising  his  right  to  select  the  wharf,  was 

bound  to  provide  a  wharf  which  was  safe  as  well  for  the  vea- 
ar.  av.»  Vol..  xxvL-29 
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Bel  as  for  the  discharge  of  the  cargo.  If  the  sinking  of  the 
barge  was  caused  by  the  condition  of  the  wharf,  without  the 
negligence  of  the  captain  in  the  management  and  care  of 
the  boat,  and  was  not  due  to  its  nnseawortby  or  defective 
condition,  the  defendant  mu3t  bear  the  loss. 

The  barge  readied  the  port  of  Burlington  on  the  23d,  and 
was  not  laid  alongside  of  the  wharf  until  the  evening  of  the 
26th,  on  account  of  the  crowded  condition  of  the  wharf.  The 
detention  of  a  vessel  beyond  the  lay  days  named  in  the  con- 
tract of  affreightment,  or  for  an  unreasonable  time  if  no  lay 
days  are  named,  because  of  the  crowded  condition  of  the 
wharf  selected  by  the  consignee,  or  for  any  fault  of  the  con- 
signee, will  entitle  the  master  to  discharge  the  cargo  elsewhere 
and  warehouse  it,  or  to  demurrage  or  reasonable  damages  for 
the  detention  of  the  vessel,  but  will  not  release  him  from  his 
duty  to  deliver  the  goods:  MacLachlan  on  Shipping,  3d  ed., 
438,  449;  Carver  on  Carriers  by  Sea,  sec.  627.  No  injury 
happened  to  the  barge  or  its  cargo  while  it  lay  at  port  The 
disaster  occurred  after  it  was  placed  alongside  of  the  wharf 
to  be  unloaded.  The  reasonable  time  allowed  the  consignee 
for  unloading  the  cargo  is  to  be  computed  from  the  time  the 
barge  was  laid  alongside  of  the  wharf  ready  for  the  discharge 
of  the  cargo. 

The  exceptions  above  noted  were  well  taken,  and  upon  them 
the  judgment  should  be  reversed. 

Exception  was  taken  to  the  admission  of  the  deposition  of 
Arkless,  taken  under  a  commission,  on  the  ground  that  it  did 
not  appear  that  the  commissioner  was  sworn  before  a  person 
lawfully  authorised  to  administer  an  oath  in  the  state  where 
the  commissioner  resided,  in  compliance  with  the  statute: 
Revision,  p.  383,  sec.  88.  The  commission  was  sent  to  the 
state  of  Ohio,  and  the  commissioner,  who  resided  in  that 
state,  was  sworn  before  a  notary  public.  In  the  jurat  affixed 
to  the  oath,  the  notary  certifies  under  his  official  seal  that  he 
"  was  lawfully  authorized  to  administer  an  oath  in  the  said 
state  of  Ohio."  Ever  since  the  dictum  of  Chief  Justice  Horn- 
blower  in  Ludlam  v.  Broderickj  15  N.  J.  L.  273  (decided  in 
1836),  and  of  Mr.  Justice  Ford  in  Den  v.  Thompson,  16  N.  J.  L. 
72,  it  has  been  considered  that  the  certificate  of  the  officer 
before  whom  the  oath  is  taken  in  this  form  is  sufficient:  See 
Den  V.  Applegate^  23  N.  J.  L.  115,  and  Lawrence  v.  Fincfc,  17 
N.  J.  Eq.  234.    This  rule  of  practice  is  of  too  long  standing 
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to  be  now  disturbed.    The  deposition  of  the  witness  was  prop- 
erly admitted  in  evidence. 

Balks —Loss  iWTaaro  Tbaxsfortatiov.  —The  general  mle  is  well  estelK 
liehed  that  when  the  contract  of  purohaae  U  silent  m  to  the  person  or  mode 
bj  which  the  i^oods  boaght  are  to  be  sent,  a  deiirery  by  the  vendor  to  a  con* 
moa  carrier,  in  the  nsnal  and  ordinary  course  o£  business,  transfers  the  prop- 
erty to  the  vendee,  and  the  loss  of  the  goods  thereafter  daring  their  transit 
is  at  hie  risk:  Mogruder  ▼.  Oagtt  33  Md.  344;  3  Ani.  Rap.  177;  Janney  t« 
Skeper^  30  Minn.  473;  HchaH  v.  LUUeJUld^  13  R.  L  841;  WhUing  ▼.  Farrand^ 
1  Conn.  M.  The  contrary  rale  is  maintained  in  Loyd  v»  Wight,  20  On, 
676. 

In  WhUmg  v.  jRirrsiid;  1  Conn.  63»  the  oonrt  said:  "When  a  contract  Is 
made  for  the  sale  of  goods  which  are  not  delivered,  bnt  are  to  be  sent  to  the 
purchaser,  if  the  vendor  send  them  in  the  mode  of  conveyance  agreed  on  by 
the  parties  or  directed  by  the  purchaser;  or  if  no  agreement  be  made  or  d^ 
rection  given,  in  the  usual  mode;  or  if  the  purchaser,  being  informed  of  ths 
mode,  assents  to  it;  or  if  there  have  been  sales  and  conveyances  of  other  good% 
and  the  vendor  continues  to  send  them  in  the  same  mode,  —  then  the  goods  are 
at  the  risk  of  the  purchaser  during  their  passage.**  8o  in  Mogruder  v.  Oag$^ 
33  Md.  344,  3  Am.  Rep.  179,  the  court  said:  "The  question  as  to  what  acts 
are  necessary  to  be  performed  by  the  vendor  under  an  executory  agreement 
for  the  sale  of  unspecified  goods,  in  order  to  transfer  the  title  to  the  vendee 
and  eubjeot  him  to  the  risk  of  the  carriage,  depends  entirely  upon  the  agree* 
ment,  either  express  or  implied,  between  the  partiee.  If  .the  vendor  under- 
takee  to  make  the  delivery  himself  at  i  distant  plaos^  thus  assuming  the  risk 
in  the  carriags^  the  carrier  becomes  the  agent  el  the  vendor,  and  the  property 
will  not  pees  until  the  delivery  is  actually  made.  On  the  other  hand,  if  the 
goods  are  delivered  to  a  carrier  specially  designated  by  the  purchaser,  he  be- 
eomee  the  agent  of  the  latter,  and  the  title  to  the  property,  as  a  general  rule, 
will  pass  the  moment  that  the  goods  are  dispatched.  Should  the  contract  ef 
purchaee  be  silent  as  to  the  perscm  or  mode  by  which  the  goods  are  to  be 
sent,  a  delivery  by  the  vendor  to  a  common  carrier  in  the  usual  and  ordinary 
conrae  of  bnsineee  transfere  the  property  to  the  vendee,**  and  cooscqnently 
casts  the  risk  of  Ices  during  transportation  on  him.  -Again  in  Hobai-t  v.  IM-^ 
tkfield^  13  R.  L  342,  the  court  said:  "In  general,  the  delivery  of  goods  to  a 
common  carrier,  and  a/orUoH  to  one  specially  designated  by  the  buyer,  is  a 
delivery  to  the  buyer.  Unleee  the  seller  has  contracted  to  deliver  them  to 
the  buyer  at  some  particular  place  or  in  some  particular  manner,  everything 
the  seller  has  to  do  concerning  delivery  is  then  completed,"  and  the  goods 
are  henceforth  at  the  risk  of  the  buyer.  So  in  Janney  v.  Sleeper,  30  Minn. 
474,  the  court  said:  "If  no  place  be  designated  by  the  contract,  the  general 
rule  ia,  that  the  articles  sold  ara  to  be  delivered  where  they  are  at  the  time  of 
the  sale.  The  stora  of  the  merchant,  the  shop  of  the  manufacturer,  the  farm 
of  the  farmer,  at  which  the  commodities  sold  are  deposited  or  kept  must  bo 
the  place  of  delivery  when  the  contract  is  silent  upon  the  subject,  — at  least 
when  there  are  no  circumstances  showing  that  a  different  place  was  intended. 
This  is  a  mle  of  construction  predicated  upon  the  presumed  understanding 
of  the  parties  when  making  the  contract."  In  such  cases  the  loss  of  the 
goods  sold  during  their  transportation  is  at  the  risk  of  the  purchaser. 

Risk  on  PuBCHASsa  whks  Goods  abb  Shitpbd  at  his  Dtrbottow.  —  U 
seems  to  be  well  eettled  that  when  a  merchant  at  one  place  orders  goods  sf 
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A  dUhiBrtplM^  to  b*  jfaSpf^d  in  a  certain  vMumer,  and  Um  wmtdi 
■hipa  the  goods  Moording  to  order,  ilie  delivory  «ci  bMtfd  sfatj^  or  i»  ika 
riar  ia  a  oonstnictiTe  doU^ery  to  tba  vendee;  and  they  are  from  thai  time  at 
the  risk  of  the  Utter,  ao  that  in  oaae  of  loss  daring  tranaportation,  and  before 
final  deU\<ery  into  hm  faanda,  ench  lew  nnnlt  be  borne  bj  him:  Bemmeg  ▼. 
Mighp,  4  Wis.  154;  5  Wia.  42;  Dieeniy  ▼.  Kelh^y,  44  HI.  114;  C^tMT.  O^Am- 
n0tt,44lf.T.Ml;  OUTt.  Jl^a/eiida, 44  Wis.  36t;  94  An.  Rep.  S19;  wido(3ier 
enMa etted eNfirn.  Themleia  ^maetatod  inDfMfvyv.  KOhgff.MJSL  \l€s 
**  If  the  party  of  whooi  goodi  haitv  been  ordered  ebatt  ebip  wiUdn  a  Teason- 
able  time  the  amoant  eod  quahtj  ordered  and  ia  the  manner  directed,  the 
property  tliereepon  veata  in  the  pnrehaser,  nad  is  henceforth  nil  his  riak.  If 
after  each  ahipment  a  pof4ioa  «f  ikf  goods  nre  abetraeted  nod  ellierB  «if  nn 
inferior  quality  aobstitnted,  so  as  to  render  the  whole  of  an  inferior  qnality, 
the  lees  most  be  Inme  by  the  pardbaser.*  In  eneh  eaee  the  rinppor  is  not 
bonnd  to  give  netios  ef  the  shipnent  to  IAm  pnrehaser,  in  order  to  vest  tiie 
title  in  hia^  and  to  cart  upon  him  1^  ri  A  nf  low.  In  'PUffreen  ▼.  State,  71 
Ala.  3()d,  it  waa  decided  fhat  when  goods  em  forwarded  thieegh  en  exyiew 
company ,  and  by  instmetions  of  Hie  purchaser  wwrhed  C  O.  D.,  Are  cnrrier  is 
the  ageat  d  the  panehaaer  to  receirs  the  goods  from  thenetter,  end  the  agent 
ef  the  seller  to  eoUeot  the  priee  from  the  pnrcAmser.  1%e  sale  is  completo 
when  the  goods  are  delivered  to  Hie  caniet,  and  their  lew  during  transporta- 
tion is  then  on  the  vendee.  In  Ml^.  Bmjfmdn^  *M  Wis.  iff,  %4  Am.  Rep. 
•19,  the  vendor  agreed  to  sell  to  the  purchseer  nae  thrmnnd  eoids  of  unod, 
to  be  delivered  from  the  vendor^  pier  in  liichignn,  ofnr  Hw  rsfl  ef  the  pur- 
chaser's veseel,  from  time  to  tune  as  wanted,  during  theeeesoanf  navigation, 
said  wood  to  he  piled  as  taken  from  said  vessel,  end  to  be  measnred  ami  paid 
far  when  piled  on  the  pwchassr'a  dock  in  Mtlwaakee.  One  en^  of  the 
weed  was  thus  delivered  under  the  contract  ^m  bosrd  eudh  'vewel,  end  lost 
with  the  vessel  before  inaohing  Milwaukee.  In  an  nctien  by  the  vendor  to 
recover  the  value  of  the  goods  shipped,  it  was  demded  that  the  contract,  as 
to  such  eargc^  becanw  an  execntod  sale,  vesting  ttie  title  to  tlw  wood  in  the 
purchaser,  who  thereupon  becanw  liable  fcr  ita  price.  Opposed  to  this  rule, 
and  to  the  better  reasoning,  is  the  eaae  of  JfeseiiAnf  ▼.  ITdbi,  19  Or.  571,  where 
the  vendor  agreed  to  furnish  the  pnrohaser  wHh  two  tlHmsand  nfoa  hrnndred 
cords  of  wood,  mere  or  less,  at  a  eettain  price  per  cord,  on  board  the  cars 
at  a  certain  plane,  the  wood  to  be  paid  Tor  when  measured  and  received  by 
the  quartermaster  at  Walla  Walla,  Washington  Tsrrftory.  It  was  decided 
that  the  title  to  th  o  wood  did  not  paw  to  the  pirrchaser  vntA  it  was  reoeived 
and  measured  by  the  qnnrtorraastor  ut  Wafla  Walla,  and  thai  €he  loss  of  any 
portion  of  it  during  transportation,  af  tor  being  delivered  tm  boanl  the  care  as 
designated  in  the  eontnot,  and  before  being  thus  received  nnd  measured, 
must  be  borne  by  the  vendor. 

Delivery  of  BUI  <if  Lading  in  Vtndm's  Nrnne  to  Ffmlee  Pinea  IfhA  on  Latter, 
Where  the  bill  of  lading  for  the  goods  «Aiippe<l  is  taken  in  the  name  of  the 
vendor,  who  assigns  it  to  the  vendee,  and  receives  payment  For  the  goods  from 
him  while  suOh  goods  are  yet  in  Inxnsftv,  delivery  takw  place  at  the  time  of 
the  assignment  of  the  bill  of  lading,  and  tire  goods  are  thereafter  at  the  risk 
of  the  vendee.  Thus  in  Fordinmer  v.  B*ewai%  05  It^wa,  fMIS,  M  Am.  Rep. 
30,  where  a  vendor  delivered  goods  to  a  earner  for  trvnsportatinn,  nnd  took 
a  bill  of  lading  to  himself,  indoraing  it  in  blank,  nnd  attaching  to  it  n  sight 
draft  on  the  purchaser,  depositing  both  in  bank,  and  gettiug  credit  at  the 
bank  for  the  amoant  of  the  dmft,  and  the  draft  an<l  bfll  ef  lading  being  for- 
wanied  to  the  pnrafaaaer,  he  paid  the  draft  and  neoepted  the  bill  of  lading 
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before  the  transportation  of  the  gooda  was  completed,  it  waa  decided  that 
the  gooda  were  not  delivered  eo  aa  to  paaa  the  title  nntil  the  bill  of  lading 
waa  delivered  to  the  pnrohaaer;  but  after  that  time,  there  wa«  each  delivery 
aa  to  place  the  risk  of  loee  or  damage  to  the  goods  daring  the  remainder  of 
the  tntnait  on  the  parchaaer,  in  the  absence  of  any  agreement  to  the  con- 
trary. The  oonrt  said;  **  When  tiie  ihip|»er  astaina  the  right  of  disposing  of 
the  property  while  in  the  hands  of  the  carrier,  there  is,  of  course,  no  delivery 
to  the  consignee.  The  object,  generally,  which  the  shipper  has  in  taking  the 
bill  of  lading  in  his  own  name,  when  he  does  so,  ia  to  enable  him  to  retain 
aaA  rifl^  What  the  defendant's  (vendoa's)  eUject  wa%  these  oaitvbe  aa  dottbt 
Ha  prov:ae<lad  a#  ance  to  tianafer  the  faifl  af  lading  Ito  the  bank  as  seonrity 
for  Uie  draft,  the  amount  of  which  was  credited  to  him  in  his  bank  account. 
There  was  then  no  delivery  made  to  the  plaintiffs  (purchasers)  by  delivery  to 
the  carrier  at  Council  Bluffs.  Having  reached  the  conclusion  that  the  goods 
were  not  delivered  by  the  d^endaat  to  tha  j^aiatiflEs  by  delivery  to  the  car- 
rier at  Council  Blufb,  we  oome  to  inquire  whether  they  were  delivered  by 
delivary  to  them  later  of  the  indorsed  bill  of  lading.  In  our  opinion  they 
were.  The  defendant,  from  the  time  of  aueh  delivery,  had  no  right  or  inter* 
eat  in  the  goods,  and  the /us  ditptmendi,  or  right  of  dispoeing  of  the  goods,  had 
become  absolute  in  the  plaintifb.  The  goods  could  not  be  add  nor  encum- 
bered by  the  defendant,  nor  properly  taken  upon  attachment  or  execution  by 
hia  eraditors.  This  being  so,  it  would  seem  to  follow  that  the  risk  of  damage 
fram  the  alements,  in  the  absence  of  any  agreement  to  the  oontrary»  ahonld 
be  borne  by  the  plaintiffs.  It  is  true  that  the  plaantifEi  could  not  be  consid- 
ered aa  having  had  an  opportunity  to  inapect  the  goods  at  the  time  when  the 
tranafer  waa  made  to  them  of  the  bill  of  lading,  but  we  do  not  see  how  the 
plaintifls'  inability  to  inspect  at  that  time  could  give  the  transfer  of  the  bill 
of  lading  an  affect  different  from  what  it  otherwise  would  have  had.  The 
plainti£Gi  were  not  bound  to  accept  the  transfer  at  that  time.  The  defendant 
had  put  the  goods  in  transit  without  a  tender  of  delivery.  The  plaiutiffi 
might  unquestionably  have  withheld  payment  of  the  draft  and  acceptance  of 
the  bill  of  lading  until  the  gooda  reached  their  destination.  But  for  reasons 
aatiafaotory  to  themselvee  tiiey  preferred  to  pay  in  advance.  It  waa  their 
right  to  do  80  if  they  preferred,  and  secure  whatever  advantages  there  might 
be  from  auch  payment  and  such  aaoaptanoa.  But  ia  saeuring  thoea  advmn* 
tagaa  we  think  they  took  upon  themselves  whatever  risk  there  might  be  of 
dauMgo  firom  tba  elementa  Ihm  that  time  forward.*^ 

fTAen  Seiler  it  to  DeUmr,  and  Takm  BiU  of  Ladktg k^  Ut  (hmNmm,  Lorn 
FaUo  om  Hhau  Thus  where  a  manufacturer,  on  receipt  of  an  order  for  an 
article^  selects  and  forwurdi  tl  by  railroad  aa  cBveeted,  taking  the  bill  of  lading 
m  hii  own  naoM^  attaehinf  to  it  the  draft  lor  tba  pricey  and  indoraing  it  ta 
tha  oanierV  agent  at  tha  place  of  daetinatnn,  with  diraoticaa  ta  "  deliver  ta 
bearer,**  an  intention  ia  shown  on  the  part  of  the  vendor  ta  retain  titie  until 
payment  of  the  purehaee  prica^  and  loss  before  delivery  to  the  pnrehaaer 
mnat  be  bona  by  thesallen  Jofuor.  Brewer,  79  Ala.  545.  To  the  hum  eibot 
ia /"^fMv  ▼.  JEbbrt;  66  GaL  400. 

WktmlHneikmioCeKrrierameoImgper/eeitkiai  Sa  it  UnahU  io  DeUeer  Leeo 
JFSaflf  on  Vendor^  Where  the  vendor  deUven  goods  to  a  canier,  and  neither 
the  bin  of  lading  nor  the  direction  upon  them  enables  him  to  deliver  them  to 
the  porohaaer,  and  they  are  loet  in  consequence^  the  loss  nnist  be  heme  by 
taia  waodor,  and  the  porDhasar  may  reoover  the  price  paid  by  him  la  Ihavas- 
dor  for  the  goodas  Am  T.  Cfarl^  10  AUen,  479;  19ibttea» 
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Citizens'  Bank  v.  Williams. 

(128  Nbw  Yobk,  77.J 

Pabthbbship  n  kot  Guilty  ow  DsFRAiTDiNa  its  Crkditoks  whsv  It 
Makib  AH  Absiohmkitt  of  its  property  for  the  benefit  of  mil  it*  credi- 
ton,  among  whom  it  indades  the  holders  of  a  note  executed  by  both 
partners,  thoagh  one  signed  it  simply  as  the  sarety  of  the  other. 

Fii/'JD  gpoN  ths  CRBDiTOits  07  Akt  Pkelsoiv  cannot  Result  from  his  ap- 
propriating his  property  to  the  payment  of  a  debt  for  which  be  Is  liable. 
Therefore,  one  jointly  liable  with  others  as  a  member  of  a  firm,  or  other- 
wise, may  appropriate  his  indi^idaal  property  to  the  payment  of  a  joint 
debt,  and  if  all  the  members  of  a  partnership  are  liable  on  an  obligation, 
they  may  appropriate  the  firm  property  to  its  payment^  thoagh  it  is  sol  a 
partnership  debt. 

B.  Frank  Drake  and  Owen  Harrie^  for  the  appellant 

Eugene  M,  Bartleti^  Oeorge  F.  Danfarih^  and  Morrie  A.  Lem^ 
Jay,  for  the  respondent 

Eabl,  J.  The  defendants  were  copartners  in  the  mercantile 
business  at  Perry,  Wyoming  County,  under  the  firm  name  of 
Williams  &  Co.,  and  in  their  firm  name  they  executed  a  note 
to  the  plaintiff  for  borrowed  money.  It  commenced  this  ao- 
tion,  and  obtained  an  attachment  against  them,  on  the  ground 
that  they  had  assigned  their  property  with  intent  to  defraud 
their  creditors.  They  made  a  motion  to  set  aside  the  attach- 
ment, based  upon  the  same  papers  upon  which  it  was  granted, 
and  the  motion  was  denied  at  the  special  term,  and  the  decision 
there  was  affirmed  at  general  term,  and  then  the  defendants 
appealed  to  this  court 

The  allegation  of  fraud  against  the  defendants  is  based  upcHi 
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the  following  facte:  At  the  time  the  defendants  became  part* 
nere,  Helen  A.  Williams  owed  E.  M.  Clark  about  eight  hundred 
dollars,  and  for  that  indebtedness  they  gave  him  their  two  joint 
and  several  promissory  notes  signed  by  them.  L.  Sophia  Wil* 
liams,  however,  signed  the  notes  simply  as  surety  for  Helen 
A.  Williams,  who  was  and  remained  the  principal  debtor. 
Thereafter,  in  February,  1890,  the  defendants,  having  become 
insolvent,  both  as  a  firm  and  as  individuals,  executed  a  gen- 
era!  assignment  of  all  their  firm  and  individual  property  for 
the  benefit  of  their  creditors,  in  which  thby  directed  the  two 
notes  heV  by  Clark  to  be  paid  out  of  the  proceeds  of  the  firm 
property;  and  the  fraud  alleged  by  the  plaintiff  consists 
in  this  direction,  the  claim  being  that  the  notes  were  not  firm 
debts,  but  the  individual  debts  of  Helen  A.  Williams,  for 
which  L.  Sophia  Williams  was  only  surety,  and  that  there- 
fore it  was  necessarily  a  fraud  in  law  upon  the  firm  creditors 
to  appropriate  the  proceeds  of  firm  property  for  their  pay- 
ment 

We  think  the  learned  courts  below  fell  into  error  in  grant* 
ing  and  upholding  the  attachment  upon  the  grounds  specided. 
These  notes  were  joint  debts  of  the  defendants,  for  which  they 
were  jointly  liable  to  Clark,  and  it  was  therefore  not  a  fraud 
to  appropriate  their  joint  property  for  their  payment  Clark 
could  have  recovered  a  judgment  upon  the  notes  against  the 
defendants,  and  could,  by  execution,  have  seized  the  firm  prop- 
erty to  satisfy  the  judgment,  and  a  purchaser  at  the  execution 
sale  would  have  obtained  a  full  and  absolute  title  to  the  firm 
property  purchased.  Although  the  defendants  were  insolvent, 
they  could  have  paid  these  debts  either  in  money  or  in  prop- 
erty belonging  to  the  firm,  and  in  so  doing  they  would  have 
perpetrated  no  fraud  upon  their  creditors.  As  they  could  pay 
the  debts  either  with  firm  money  or  firm  property,  we  cannot 
perceive  why  they  could  not,  through  an  assignee,  direct  the 
same  debts  to  be  paid  out  of  the  proceeds  of  the  firm  property. 
It  certainly  cannot  be  a  fraud  upon  firm  creditors  to  apply 
firm  property  to  the  payment  of  debts  for  the  satisfaction  of 
which  such  property  could  be  taken. 

It  is  a  mistake  to  suppose  that  the  firm  property  is  now  in 
the  hands  of  a  court  of  equity  for  distribution  and  application 
upon  equitable  principles.  No  suit  whatever  is  pending  in 
equity,  and  no  application  has  been  made  to  a  court  of  equity 
in  reference  to  the  firm  property.  The  defendants  have  mad 
an  assignment  of  their  firm  property  authorized  by  law,  a 
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the  aasignae  ki  to  dispose  of  it,  not  in  acoordanee  with  the 
directions  of  any  oourt,  but  in  precise  accordance  with  tbo 
terms  and  conditions  of  the  assignment  It  may  be  that  if 
these  firm  assets  were  to  be  administered  in  a  court  of  equity, 
according  to  equitable  principles,  the  court  would  direct  the 
firm  debts  to  be  paid  before  these  debts  to  ClarlL^  although  it 
is  not  certain  that  it  would  do  so,  and  it  is  not  now  necessary 
to  determine  whether  it  would  or  not:  Hoare  ▼.  Oriental  Bank^ 
L.  R.  2  App.  Ca&  589.  These  defendants,  bring  jointly  liable 
to  Clark,  ha^e  theifiselyes  provided  that  his  claims  shall  be 
paid  out  of  the  firm  assets,  and  there  is  no  room  for  the  inter- 
fnence  of  any  court.  As  between  him  and  them,  his  daim 
upon  the  firm  property  is  just  as  meritorious  and  equitable  as 
the  claim  of  firm  creditors. 

After  the  execution  of  the  assignment,  and  the  providLoii 
made  therein  for  the  payment  of  these  debts,  L.  Sq;>hia.  Wil- 
liams had  no  equitable  claim  that  the  firm  property  should 
not  be  applied  precisely  as  she  had  directed  that  it  should  be 
applied*  Hence,  on  the  principles  of  subrogatioiiy  the  firm 
creditor  can  take  no  equity  from  her  which  they  can  enforce 
against  the  firm  property,  upon  principles  laid  down  in  the 
case  of  8aunder$  v.  ReiUy^  105  N.  Y.  12;  58  Am.  Rep.  472,  and 
cases  therein  cited. 

If  these  notes  had  been  the  individual  debts  of  Helen  A. 
Williams,  for  which  L.  Sophia  Williams  was  in  no  way  liable^ 
then  the  provision  in  the  assignment  fi>r  their  payment  out  of 
firm  assets  would  have  been  a  fraud  upon  the  firm  creditors, 
within  the  case  of  Wilson  v.  Robertson,  21  N.  Y.  687.  The 
ground  of  that  decision  was,  that  the  joint  property  was  appro- 
priated for  the  payment  of  an  individaal  debt  ot  one  of  the 
members  of  the  firm,  for  wh'  :;h  the  other  member  was  in  no 
way  liable.  But  no  case  can  be  found  holding  that  it  is  a  fraud 
upon  the  firm  creditors  for  the  members  of  a  firm  to  appro- 
priate the  firm  property  to  the  payment  of  debts  fior  which 

^  they  are  all  liable.  It  is  never  a  fraad  upon  the  creditors  of 
any  person  to  appropriate  his  property  for  the  payment  of  a 

t  debt  for  which  he  is  liable;  and  so  one  who  is  jointly  liable 
with  others  as  a  member  of  a  firm,  or  otherwise,  may  appro- 
priate his  individual  property  for  the  payment  of  a  joint  deU^ 
far  the  reason  that  he  is  liable  to  pay  the  joint  debt,  and  hie 
property  could  be  seised  by  virtue  of  an  executicm  issued  upon 
a  judgment  for  the  joint  debt  to  satisfy  the  same:  Crook  V(. 
I^md^f,  106  N.  Y.  478. 
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No  benefit  or  ultimate  advantage  is  secured  to  L.  Sophia 
Williams  by  the  appropriation  of  tim  ^rm  property  for  the 
payment  of  debts  whieh^  an  bclwesn  her  and  Helen  A. 
WiUiaara,  are  the  debia  of  the  Isltar.  Upon  payment  of  theaa 
debfle  there  will  be  m  the  hands  of  the  assignee  a  claim  for  the 
reimbursement  of^the  firm  against  the  indiridual  estate  of 
Helen  A.  Williams.  That  claim  will  be  in  the  hands  of  the 
aaa^ee,  to  be  administeffed  and  disposed  of  under  the  assign- 
menty  and  no  benefit  tberefrom  can  come  to  either  member  of 
the  firm  until  after  the  payment  of  all  the  firm  and  individual 
debts. 

We  therefore  see  no  reason  to  doubt  that  the  assignment 
wmm  valid  and  free  from  the  impotation  of  fraud. 

The  orders  of  the  general  and  special  terms  should  be  re- 
versed and  the  motion  granted,  with  costs  in  all  the  courtSi 
and  ten  dollars  costs  of  the  motion. 


TAVtKEBgaiB — Frivd  cm  GlasDnQB&  — The  Maaniptiaa  by  a  partner* 
abip  of  a  debt  of  oae  of  ita  monben  is  aot  a  fraud  npon  the  partaership  oredi* 
tora^  if  tha  firm ia  Mlveats  Hag^Y.  CmitpUa,  78  Wia  572;  28  Am.  St  Rep. 
422;  and  note.  A  partner  may  appropriate  partnerahip  fnnda  for  the  pay- 
mant  of  hia  debtee  a^lang  aa  be  deaa  aoi  draw  therefrom  a  aam  in  exeeaa  of 
hie  individual  aooonnit  Domm  «.  Atbmmm,  121  UL  ASM  7  Am.  St  Rep.  379; 
and  aztended  aoteu  On*  mambet  of  a  firm  canoot  bind  the  firm  by  a  mort- 
gage executed  to  aecnre  hia  notoa  Saoh  a  mortgage  doea  not  aeoure  firm 
paper  indoiaed  by  hims  Btmk  </  Bt^ah  v.  Tk^mpwtK  121  N.  T.  280.  Where 
a  creditoi^  afe  the  tima  tha  debt  is  aootraoted»  reeeivea  the  joint  and  aereral 
oliligationa  of  the  indiTidoal  meoibera  of  a  partnerahip  lor  whoae  benefit  it 
waa  contracted,  he  can  enforce  hia  daim  againat  the  aetata  of  a  deoeaaed 
member,  and  ahare  with  the  other  ereditoxa  at  the  diatribution:  EUaU  (if 
Ofay,  IIIH.  T.  40i. 

TAwnrmtstar — Jvwnnwr  AOiinrsr  Mmnm  as  ImnymuAiA  —  A  judg- 
ment agaitiat  all  the  membeia  of  a  partoerahip  ai  indlvidnBla  thong b  net  for 
a  firm  ciebt  takea  priority  ovea  a  aabae^UAnt  jndginani  againot  the  aame  per- 
Bona  for  a  partnerahip  debt:  Dmmi  v.  Delaioare  dc  Canal  Go.,  109  N.  T.  47; 
4  Am.  St  Rep.  418,  and  note.  Aa  to  the  righta  of  creditors  of  indiyidual 
membera  of  a  partaerdnp  and  ciedifajiB  of  the  partnerahip,  with  respect  to  ita 
■Mta^  aeo  Pbserv  vv /4»9i;,  OS  Wia.  Sai(  9  Am^  St.  Rep.  783;  ami  BOla^  ^oMl. 

Mw.  BtOm  l(»  H.  ¥.  ISIs  09  Am.  BepL47ft 
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OuHOfAL  Law^Uitlawfvl  Abskmblt— NraBXE  OF  pEEsoHs  Who  mnv 
Pabtioipatb  THKBxnr.  —  The  offense  of  aa  Qnlawfnl  aaseinUly  eaa  bo 
oommitted  only  when  there  li  a  oonoert  of  thro)  or  more  persons  who 
unite  in  sn  attempt  or  in  a  threat  to  do  one  or  more  of  the  things  speci- 
fied in  the  statute. 

Criminal  Law — Umlawvul  AasncBLT^THRBATa,  Who  mat  mm  Dsbmkd 
TO  PABTioiPATit  In.  —  Persons  may  be  regarded  as  participating  in  a 
threat  made  by  another  thongh  they  did  not  utter  or  repeat  the  words 
used  by  him,  if  they  were  present  and  nnder  the  Influenoe  of  similar 
sentiments,  and  by  Uieir  oondnot  assented  to  and  adopted  his  language 
as  their  own. 

Jo&T  Trial— Thkiatb,  What  ark,  wmxt  a  QuRsnov  lOB  thr  Jury. 
— Whether  langnage  indicating  that  persons  denonnoed  by  the  speaker 
will  suffer  for  acts  imputed  to  them  by  him  was  used  and  intended  as 
a  threat  or  as  a  mere  propheqy  is  a  question  to  i>e  determined  by  the 
jury. 

Urlawittl  Amrkblt.  —Thr  Thrratb  Nroissart  to  thr  Ck>]aii8BT0«  off 
the  crime  of  unlawful  assembly  may  relate  to  acta  to  be  performed  at 
some  future  time,  when  aflldrs  shall  be  ripe  for  their  performaaoe. 

Urlawfol  AasRHBLT. — Thrrati  ov  Violrror  AQAiHfT  Prrsobr  Rrse- 
DRNT8  Of  Arothir  Statr  are  within  the  statute  of  New  York  defining 
the  oflbnse  of  unlawful  assembly. 

URLAWTOL  AaSRHRLT  AT  THR  OomCOH  LaW  WAS  A  DiSrURBAROR  OV    THR 

Pracb  by  persons  assembling  together  with  an  intention  to  do  a  thing 
which,  if  ezeouted,  would  make  them  rioters^  bat  neither  oxeouting  it 
nor  making  a  motion  towards  its  execution. 
XviDRNOR— ARAROHiBm.- Byn>RRaR  THAT  Prrsori  Assrhrlrd  at  a 
Mrrtiho  wrrr  Ararohirts  is  oompetent  to  aid  tbe  Jury  in  determin- 
ing whether  such  meeting  Joined  in  threats  made  by  defendant  who  was 
one  of  the  speakers  thersatL 

Prosecution  tinder  Bubdivirion  8  of  Bootion  461  of  the  Penal 
Code,  declaring  that  ^  whenever  any  three  or  more  persons, 
being  assembled,  attempt  or  threaten  any  aot  tending  towards 
a  breach  of  the  peace,  or  injnry  to  person  or  property,  or  any 
unlawful  act,  such  assembly  is  unlawftil,  and  every  person  par- 
ticipating therein,  by  his  presence,  aid,  or  instigation,  is  guilty 
of  a  misdemeanor.*'  The  meeting  was  held  in  a  hall  in  the 
rear  of  a  saloon  in  the  city  of  New  York,  on  the  evening  of 
November  12,  1887.  Two  *policemen  who  were  present  testi- 
fied to  the  effect  that  the  meeting  was  addressed  by  the  de- 
fendant, Most,  and  was  attended  by  about  one  hundred  people, 
most  of  whom  were  anarchists,  and  that  the  defendant  avowed 
himself  to  be  an  anarchist  He  was  greeted  on  entering  the 
the  hall  by,  '^  Here  comes  our  leader,  Father  Mosf  In  ad« 
dressing  the  meeting,  among  other  things,  he  said:  "  Brother 
anarchists,  we  were  to  have  a  meeting  in  Second  Avenue  in 
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Florence  Hall,  over  our  dead  brethren  who  were  murdered  in 

Chicago I  have  just  received  word  that  Captain  Mc« 

Cullagh  and  hia  bloodhounds  have  stopped  our  meeting.  .... 
liet  them  beware;  hereafter  our  meetings  will  be  held  in  secret, 
and  Grod  help  them  if  we  catch  them  in  our  socials.  .  •  •  •  It 
was  a  shame,  and  that  the  police  spies — the  police  hounds  and 
capitalistic  press,  their  teeth  were  filed,  were  sharp,  but  that 
they  would  be  blunted."  The  dead  brethren  to  whom  the 
speaker  referred  were  Spies  and  others,  who  had,  on  the  day 
preceding  the  meeting,  been  hanged  at  Chicago  for  the  murder 
of  a  number  of  policemen  by  means  of  dynamite  bombs  and 
explosives.  Further  referring  to  them,  and  to  persons  whom 
he  thought  instrumental  in  causing  their  death,  he  said: 
••They  were  not  properly  hung;  the  weight  was  not  heavy 
enough  to  break  their  necks;  but  their  blood  cries  to  heaven 
for  revenge,  and  we  will  revenge  them.  Our  brethren  in  Chi« 
eago  bad  not  a  fair  trial;  there  was  perjured  evidence;  there 
were  capitalists  on  the  jury;  they  held  our  brethren  in  prison 
until  they  could  get  perjured  evidence  to  convict  them.  If  I. 
had  known  the  executioner  who  murdered,  who  strangled,  our  j 
brothers,  I  would  never  rest  until  he  had  shared  their  fate.  > 
The  day  of  revolution  will  soon  come.  First  of  all  will  be 
Grinnell;  then  comes  Judge  Gary;  then  the  supreme  court  of 
Illinois;  then  the  highest  murderers  of  the  land,  the  supreme 
court  of  the  United  States.  The  most  oowwardly  of  all, 
Oglesby,  the  governer  of  Illinds.  He  must  not  think  because 
he  pardoned  two  of  our  brethren  to  a  lingering  death  of  life 
imprisonment,  he  will  be  spared.  I  again  urge  you  to  arm 
yourself,  as  the  day  of  revolution  is  not  far  off;  and  when  it 
comes,  see  that  yon  are  ready  to  resist  and  kill  those  hirelings 
of  capitalists.  What  do  we  care  for  a  few  soldiers?  We  have 
a  weapon  a  hundred-fold  worse  than  theirs.  They  think  they 
kill  five  of  our  brethren,  but  we  will  have  a  hundred  or  five 
hundred  for  every  one  they  have  murdered.  I  am  an  anar- 
chist, and  am  willing  to  die  for  its  cause."  He  closed  his 
address,  with  the  exclamation,  "  Rise,  Anarchy  I  Long  shall 
it  live  I  **  The  audience  cheered  him  at  times  during  his  ad- 
dress, and  appeared  to  be  greatly  excited,  and  to  approve  the 
sentiments  he  uttered,  and  when  he  declared  that  ^^  the  day 
of  revolution  is  not  far  distant,"  one  of  the  audience  excitedly 
exclaimed,  **Why  not  to-night?  for  we  are  ready  and  pre- 
pared." It  was  claimed  that  the  conduct  of  the  district  attor- 
n&t^  was  unfair,  in  this  that  he  made  repeated  offers,  which  in 
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•acfa  iaflianee  were  cnperruled,  to  plaee  in  evidence  before  the 
jury  ibe  fact  that  the  defendant  was  the  aathor  of  a  book  en- 
titled ^*  A  Manual  of  Revolutkm  Warfare,'*  and  each  of  the 
offers  made  refisrenoea  to  the  contenta  of  the  boc^  The  de- 
iendanty  bttng  convicted,  appealed  to  the  genial  term,  where 
the  judgDient  of  conTiction  waa  affirmed,  and  thence  he  ap- 
pealed to  this  court 

WiUiam  F.  Howe^  tot  the  appellant 

MeKenzU  Simple^  asuUiant  district  aUortuyj  for  the  respond* 
ent 

Andbbws^  J.  But  three  of  the  queetions  presented  on  the 
brifllof  the  appellant'ft  counsel  can  be  eensidefed  on  this  appeaL 
One  of  these  questions  ia  raised  hy  the  exception  to  the  de- 
nial by  the  trial  judge  of  the  motioa  ot  the  counsel  for  the 
defendant,  ttiade  at  the  ooneluaiQii  of  the  evidenoe  oo  the  part 
of  the  people,  for  an  instruction  to  the  jury  to  acquit  the 
defecKlant,  on  thegrocmd  that  the  erideiiee  was  legally  insuffi- 
eient  to  justify  a  eonvictioii.  An  exception  was  taken  to  a 
question  put  to  a  witness  for  the  d^endant  on  eross-exaninap 
taon  by  the  proseeating  officer,  and  which  was  allowed  by  the 
eourt,  as  to  his  belief  in  a  Supreme  Being.  A  third  exception 
was  taken  to  evidence  offered  by  the  proseoutioo,  and  admitted, 
that  the  persons  present  at  the  meeting  at  Kramer's  Hall  on 
the  evening  of  November  12, 1887,  were  anarchists. 

By  the  decision  of  the  general  term,  affirming  the  convic* 
tion  and  judgment  of  the  trial  eoart>  qweefiona  as  to  the  ored- 
ibtlity  of  witnesses  and  the  weight  and  prepooderanoe  of  evi- 
dence are  eliminated  from  the  controversy,  as  w^  as  every 
eonsideratioB  bearing  upon  the  propriety  of  granting  a  new 
trial,  in  the  exercise  of  judicial  discretion,  upon  the  ground 
that  the  jury  were  prejudiced  by  ofifera  of  evidence  persistently 
made  by  the  prosecuting  officer,,  and  repeatedly  overrulfid, 
which  offers,  as  is  claimed,  were  persisted  in  in  order  to  bring 
before  the  jury  irrelevant  &cta  having  no  legitimate  bearing 
upon  the  issue  to  be  decided.  If,  in  the  opinion  of  the  gen- 
eral term,  for  any  reason  appearing  in  the  record,  justice  r»» 
quired  a  new  trial,  it  had  the  power  in  its  diseretiom  to  grant 
it.  But  this  court,  as  a  general  rule,  deals  with  questions  of 
law  only,  and  it  cannot  review  an  exercise  of  the  d^retioa  of 
the  general  tsrm  in  granting  er  refiisin|^  new  trials  Uk 
inal  oases. 

TIm  Bsain  qmuAm  reiatea  la  the  snflkiisinff  af 
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io  Bupport  the  charge  in  the  indictmeri.  In  ofder  to  Meeiu 
taiQ  in  what  the  offense  of  an  unlawful  assembly  ooneists,  ref- 
erence must  be  had  primarily  to  the  statute  which  defines  it 
It  was  an  offense  well  known  at  common  law,  and  common- 
law  definitions  are  a  material  aid  in  many  cases  in  the  inter- 
pretation of  statute  definitions  of  common-law  offenses.  But 
as  it  is  competent  for  the  law-making  power  to  create  new 
offenses  not  before  known,  so  it  may  extend  common-law  defi- 
nitions of  particular  offenses  so  as  to  include  acts  not  punish- 
able under  the  common  law,  and  not  embraced  within  the 
common-law  definitions  of  the  offense.  In  other  w<hxIs,  iden- 
tity in  the  name  of  offenses  at  common  law  and  under  a  statute 
does  not  necessarily  imply  that  the  same  precise  constituentSi 
and  no  others,  enter  into  each. 

The  third  subdiYision  of  section  451  of  the  Penal  Code,  under 
which  the  defendant  was  indicted,  requires  that  in  order  to 
constitute  the  offense  of  unlawful  assembly,  three  or  more  per- 
sons, being  assembled,  should  attempt  or  threaten  any  act 
**  tending  towards  a  breach  of  the  peace,  or  an  injury  to  person 
or  property,  or  any  unlawful  act"  The  oflense  can  only  be 
committed  when  there  is  a  concert  or  combination  of  three  or 
more  jiersons  who  unite  in  the  attempt  or  in  the  threat  to  do 
one  or  more  of  the  things  specified  in  the  statute.  A  threat 
made  by  one  or  by  two  persons  only,  in  which  no  others  par- 
ticipated, would  not  be  indictable  under  this  statute,  although 
made  in  an  assembly  of  many  persons.  It  was  also  the  rule 
of  the  common  law  that  three  or  more  persons  should  be  as- 
sembled and  participate  in  the  unlawful  purpose,  in  order  to 
constitute  the  offense  of  unlawful  assembly,  or  the  cognate 
offenses  of  rout  and  riot:  4  Bla.  Com.  146;  1  Russell  on  Crimes, 
288. 

Unless,  therefore,  the  jury  were  authorized  to  find  that  the 
threat  charged  in  the  indictment  was  made  not  only  by  the 
defendant.  Most,  but  also  at  least  by  two  other  persons  on  the 
occasion  in  question,  the  offense  was  not  made  out.  In  deter- 
mining whether  others  participated  irith  Most  in  the  threat 
alleged,  it  was  not  necessary  that  it  should  affirmatively  appear  . 
that  other  persons  present  uttered  or  repeated  the  same  words 
used  by  Most.  Their  participation  could  be  shown  by  an 
adoption  of  his  language,  exhibited  by  their  conduct.  If  the 
jury  were  authorised  to  find  that  the  persons  present  were 
under  the  infiuence  of  similar  sentiments,  and  that  they  (to 
the  number  of  two  or  more)  adopted  his  language  as  their  own, 
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then  the  threats,  although  only  uttered  by  him  in  words,  were 
also  those  of  the  persons  who  by  their  conduct  united  in  and 
assented  to  them.  ^'  If  any  person,"  said  Mansfield,  C.  J.,  in 
Clifford  y.  Brandon^  2  Camp.  370,  **  encourages,  promotes,  or 
takes  part  in  riots,  whether  by  words,  signs,  or  gestures,  or 
by  wearing  the  badge  or  ensign  of  the  rioters,  he  is  himself  to 
be  considered  a  rioter."  Within  this  principle  the  requisite 
concurrence  of  the  stajtutory  number  in  the  threats  uttered 
by  Most  was  shown,  or  at  least  there  was  sufficient  evidence 
of  that  fact  to  go  to  the  jury.  The  assembly  had  met  under 
the  excitement  of  the  hanging  of  the  Chicago  anarchists  the 
day  before.  It  was  in  sympathy  with  Most,  and  when  he 
entered  the  room  the  persons  present  hailed  him  as  their  leader. 
They  applauded  his  utterances,  and  cheered  him  when  he 
denounced  the  murderers  of  their  "  friends  and  comrades," 
and  threatened  revenge.  But  it  is  insisted  that  no  threats 
were  proved  to  have  been  made  by  Most;  that  what  he  said 
were  prophecies  of  what  would  be  likely  to  happen,  and  not 
threats  that  he  or  others  in  sympathy  with  him  would  commit 
violence  or  murder  to  vindicate  their  ^'  murdered  brethren." 
It  is  unnecessary  to  recall  the  specific  evidence  upon  this 
point.  The  language  of  Most  would,  under  ordinary  circum« 
stances,  be  regarded  as  the  ravings  of  a  madman  rather  than 
the  deliberate  utterances  of  one  who  bad  formed  the  purpose 
of  avenging  supposed  wrongs  by  murder  and  revolution.  It 
was  for  the  jury,  however,  to  interpret  the  language  used.  The 
denunciations  of  the  government  and  the  officers  of  the  law, 
with  which  Most's  speech  abounded;  his  advice  to  arm  and  to 
be  prepared  for  the  revolution  ^'not  far  distant";  his  decla« 
ration  that  they  would  avenge  the  blood  of  their  comrades; 
his  references  to  the  judges  and  the  officials  who  were  con- 
cerned in  their  trial,  conviction,  and  execution,  and  the  decla« 
ration  that  Governor  Oglesby,  although  he  had  commuted  the 
sentences  of  two  of  the  condemned,  would  not  be  ^^  spared  "  in 
the  general  destruction;  his  reference  to  the  ^police  blood- 
hounds," and  his  exclamation,  "God  help  them  if  they  are 
found  in  our  socials/' — presented  evidence  from  which  the  jury 
had  a  right  to  say  whether  or  not  words,  some  of  which  were 
unmistakably  in  the  form  of  threats,  were  in  fact  used  and 
understood  as  such,  and  their  finding  upon  this  point  adversely 
to  the  defendant  is  conclusive  here. 

Nor  is  it,  we  conceive,  an  answer  to  the  indictment  that  the 
th'-eats  related  to  acts  not  presently  to  be  done,  but  to  be  per* 
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formed  at  some  future  time,  when  affairs  were  ripe  for  the 
revolution  predicted.  The  main  purpose  of  the  common  law 
and  of  the  statute  relating  to  unlawful  assemblies  is  the  pro- 
tection of  the  public  peace.  Incendiary  speeches,  under  the 
circumstances  disclosed  in  this  case,  before  a  crowd  of  ignorant, 
misguided  men,  are  not  less  dangerous  because  the  advice  to 
arm  for  the  redress  of  grievances,  and  the  threats  of  murder, 
are  accompanied  with  the  suggestion  that  the  time  is  not  quite 
come  for  action.  This  is  illustrated  in  this  case  by  the  cir« 
cumstance  appearing  in  evidence.  When  Most  said,  '*  The  day 
of  revolution  is  not  far  distant,''  one  of  the  audience  rose  and 
said  excitedly,  "  Why  not  to-night  ?  We  are  ready  and  pr^ 
pared."  No  one  can  foresee  the  consequences  which  may  re> 
suit  from  language  such  as  was  used  on  this  occasion,  when 
addressed  to  a  sympathizing  and  highly  excited  audience. 

The  point  that  threats  of  personal  violence  made  in  Ibis 
state  against  persons  in  another  state,  although  made  at  an 
assembly  here,  are  not  within  the  statute,  is  untenable.  The 
offense  of  an  unlawful  assembly  of  which  the  defendant  was 
convicted  was  committed  here.  We  are  administering  our  own 
laws,  and  not  the  laws  of  a  foreign  jurisdiction,  and  our  state 
may  properly  pass  laws  to  punish  plotters  here  against  the 
public  peace  of  a  sister  state.  We  are  of  opinion,  on  the  main 
question,  that  a  case  within  the  statute  was  made  out  for  the 
jury.  The  common-law  offense  of  unlawful  assembly  is  deBned 
to  be  '^  a  disturbance  of  the  peace  by  persons  assembling 
U^ether  with  an  intention  to  do  a  thing  which,  if  executed, 
would  make  them  rioters,  but  neither  executing  it  nor  making 
a  motion  towards  its  execution  " :  1  Russell  on  Crimes,  275. 
It  is  unnecessary  to  decide  whether  the  circumstances  of  tlic 
present  ease  constitute  the  offense  within  this  definitiou. 
They  bring  the  case  within  the  statute  definition,  and  that  is 
sufficient. 

The  exception  to  the  question  put  to  the  witness  on  cross* 
examination  as  to  his  belief  in  a  Supreme  Being  is  frivolous. 

The  exception  io  the  proof  that  the  persons  assembled  at 
the  meeting  of  November  12th  were  anarchists  is  also  without 
force.  That  they  were  in  the  main  anarchists  appearu  by 
other  testimony.  They  were  addressed  by  Most  as  '^  brother 
auarchists,"  and  they  saluted  him  as  their  leader.  Moreover, 
proof  that  they  were  anarchists  was  competent  to  aid  the  jury 
in  determining,  in  connection  with  other  circumstances,  the 
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pdnt  whetlier  the  meeting  joined  in  tlie  threals  made  bj  Ae 
defendant. 

We  dieoover  no  error  in  the  leeord,  and  the  jwdgment  shoidd 
therefore  be  affirmed. 


Uhlawtvl  AnniBLT— What  Ou— iiiuim,  ead 
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OoirrrrnmoifAL  Law— Oitimo  0ns  Pkbson's  Pbopssit  fo. 

aot  of  the  legUlatar*  whiob  proTidei  for  the  iiiTolaiitary  tniultr  of  pvqp- 
•rty  from  on«  person  to  mnother  without  doe  prooOTi  of  taw;  wliother 
with  or  withoet  oomfensatioo,  vidatM  tho  friooipU  of  tbo  fondaoMotU 
law,  whatever  may  bo  the  protest  iipoo  which  it  as  i— niliA 

OonaTiTunoNAL  Law  -»  Diniai.  of  Rbluv  iir  thb  Coiwn.  — It  io 
patent  for  the  legialatore  to  deny,  for  any  oaoee,  to  a  party  who  haa 
illegally  deprived  of  hia  property  aooen  to  tho  oonatitutional  ooarfci  of 
the  etate  for  relief. 

OoMTiTtmoiiAL  Law— DvioTiMe  Fmmom  m  PaopnTr,  Waar  a.— -A 
Btatute  which  aasnmee  to  deetroy  or  invalidate  a  party'*  maniwoMito  ol 
title  is  jnat  as  effective  in  depriving  him  of  his  proper^  aa  one  whioh  be- 
stows it  directly  upon  another. 

ObmrrrtrrioiffAL  Law — ^Vaudatbio  Veia  BAtunew  Aata. — A  statute 
deolariag  that  if  the  titfa  of  a  araetee  SBder  an  osaesctiaB  aJe^  or  Ma 
assignee,  shall,  for  any  eaise  whatsoever,  be  adjsdeed  nail  «mI  'void  m  am 
action  broaght  by  the  judgment  debtor^  or  his  assignee,  —oh  ju4gmaifce 
shall  have  no  foroe  or  effect,  unices,  within  twenty  days  after  ita  ontry^ 
the  plaintiff  shall  pay  to  such  grantee,  or  hia  assignee,  the  sum  of  money 
which  was  paid  upon  the  sale,  with  tatersst  feom  the  time  of  the  aJe^ 
inokuding  the  oosts  and  oKpeneaa  of  tho  defendant  mdoimidingthe  nolioa 
in  which  such  judgment  was  reoovered,  nnd  in  tlM  oven*  ef  tba  jdeia 
tiff  *s  failure  to  pay  such  purcbase*raoney  and  ezpensee  within  the  tisM 
specified,  said  title  shall  be  valid  in  such  grantee,  attempts  to  depriro  a 
person  of  property  without  due  process  of  law,  and  is  void. 

EmI  Coweuy  Everett  P.  Wheder^  and  Twler^  Hardy^  and  Wau^ 
wrightj  for  the  appellant. 

Charle$  K  Hughe$  and  Omrge  H.  FlOdm^  far  tlM  nqpoud- 
ent 

RuoKB,  C.  J.  Thia  appeal  InTolTea  the  conatmction  and 
constitationalitj  of  section  1440  of  the  Code  of  Civil  Proce- 
dure, as  amended  by  chapter  681  of  the  Laws  of  1861,  relating 
to  the  sale,  redemption,  and  oonTeyanee  of  teal  property  add 

on  execution. 
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Tli#  qnMiloM  arise  upon  tlit  affirmanoe,  by  the  general  term, 
ml  an  order  of  the  special  term  denying  the  defendant'e  motion 
to  set  sside  and  Tacate  a  jadgment  entered  herein  for  the 
plaintaC  No  claitn  was  made  but  that  the  judgment  was 
■egolar  and  authorized  by  the  evidence  in  the  ease,  or  that  it 
had  been  paid  or  satisfied,  or  that  there  was  any  statute  or  rule 
nf  law  which  required  the  court  to.set  aside  such  judgment. 
Tho  pwposes  of  the  act  referred  to,  if  valid,  do  not  require  an 
ardor  of  the  court  to  render  them  effective.  The  oonteotion 
ia,  that  the  defendant  is  entitled  to  the  relief  asked  for,  be* 
oattse  the  plaintiff  did  not,  within  twenty  days  after  the  recov* 
my  of  the  judgment,  make  certain  payments  to  the  defendant 
foquired  by  the  statute,  in  default  of  which  the  sectioa  referred 
to  declares  the  judgpnent  to  be  of  ^  no  force  or  efiect'* 

Kvea  if  it  be  conceded  that  the  provisions  of  the  code  ate 
valid,  it  does  not  follow  that  the  defendant  is  entitled,  as  of 
eonrse,  to  the  relief  demanded.  It  is  not  required  by  the  Ian* 
gwage  of  the  statute,  and  the  court  might  well  have  said,  in  the 
exercise  of  its  discretion,  that  the  defendant  should  be  left  to 
the  remedies  which  the  statote  gave  him,  and  that  it  would  not 
determine  the  controversy  in  a  summary  way  upon  motion. 
But  we  are  disinclined  to  diqpose  of  the  appeal  on  this  point, 
as  important  questions  are  raised  by  the  case  which,  in  the 
inierest  of  jnstice,  require  an  early  disposition. 

Tho  evidence  in  the  case  shows  that  previous  to  the  com« 
mencoment  of  this  action,  the  defendant  had,  as  a  subsequent 
judgment  creditor  of  the  plaintiff,  acquired  the  right  to  a  deed 
bom  the  sheriff,  by  the  redemption  from  the  purchaser  upon  an 
execution  sale,  of  a  house  and  lot  in  New  York  belonging  to 
the  plaintiff;  and  she,  believing  the  sale  to  have  unauthorised 
and  illegal,  brought  this  action  to  compel  a  determination  of 
the  defendant's  claim  under  such  redemption. 

In  answer  to  the  action,  the  defendant  set  up  title  in  himself 
through  the  proceedings  to  redeem  from  the  former  judgment 
creditor,  who  had  bid  it  in  on  an  execution  sale  upon  a  judg- 
ment in  his  fiivor  against  the  plaintiff.  The  question  litigated 
upon  the  trial  was  as  to  the  validity  of  the  execution  upon 
which  such  sale  was  had.  The  trial  court  found  that  it  was 
*  a  void  process,  and  that  therefore  the  sale  under  that  void 
pgoeeoB  was  also  void  and  of  no  effect,  and  therefore  the  d^ 
fndant  Tucker  oould  and  did  take  no  valid  title  by  reason  of 
his  fedenption  from  a  sale  which  was  void**:  fUee  v.  Bilep^ 
98  N.  Y.  1.    Judgment  was  therefore  rendered  in  favor  of  this 
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plaintiffi  with  ooeto,  and  that  judgment  was  aflBrmed,  not  onlj 
by  the  general  term,  but  also  by  this  court,  with  costs.  It  is 
now  claimed  that  this  judgment  is  ineffective,  because  the 
plaintiff  did  not,  within  twenty  days  after  its  recovery,  in  oom- 
plianoe  with  section  1440,  pay  to  the  defendant  the  moneys 
required  to  be  paid  by  that  section.  The  section,  as  amended, 
reads  as  follows:  **  The  right  and  title  of  the  judgment  debtor, 
or  of  a  person  holding  under  him,  or  deriving  title  through 
him,  to  real  property,  sold  by  virtue  of  an  execution,  is  not 
divested  by  the  sale,  until  the  expiration  of  the  period  within 
which  it  can  be  redeemed,  as  prescribed  in  this  article  and 
the  execution  of  the  sheriff's  deed.  But  if  the  property  is  not 
redeemed  and  a  deed  is  executed  in  pursuance  of  the  sale,  the 
grantee  in  the  deed  is  deemed  to  have  been  vested  with  the  legal 
estate  from  the  time  of  the  sale."  Then  follows  the  amend- 
ment: ^*  And  if  the  title  of  such  grantee,  or  his  assignees,  is 
adjudged,  for  any  reason  or  cause  whatsoever,  to  be  null  and 
void  in  any  action  for  that  purpose  brought  by  the  judgment 
debtor,  or  bis  assignees,  such  judgment  shall  have  no  force  or 
effect,  unless  within  twenty  days  after  the  entry  of  such  judg- 
ment the  plaintiff  shall  pay  to  such  grantee,  or  his  assignees, 
the  sum  of  money  which  was  paid  upon  the  sale,  with  interest 
from  the  time  of  the  sale,  as  prescribed  in  this  article,  includ* 
ing  the  costs  and  expenses  of  defendant  in  defending  the  ac 
tion  in  which  such  judgment  was  recovered,  to  be  adjusted  by 
a  judge  of  the  court  in  which  said  action  was  brought;  and  in 
the  event  of  plaintiff's  failure  to  pay  such  purchase-money 
and  expenses  within  the  time  aforesaid,  said  title  shall  be 
valid  in  said  grantee." 

It  was  also  provided  that  if,  in  any  pending  action  to  re* 
cover  such  property,  an  appeal  had  been  taken,  the  plaintiff 
should  have  twenty  days  from  final  judgment  in  his  favor  to 
make  the  payments  required. 

In  considering  the  meaning  and  effect  of  the  amendatory 
act,  it  is  desirable  to  have  in  mind  the  previous  condition  of 
the  law  on  the  subject.  The  Code  of  Civil  Procedure,  which 
was  a  substantial  re-enactment  of  the  provisions  of  the  Revised 
Statutes  in  respect  to  this  subject,  provided  that  on  a  sale  of 
lands  on  execution,  the  debtor's  title  should  not  be  divested 
until  fifteen  months  after  the  sale.  This  period  was  allowed 
him  and  his  judgment  and  mortgage  creditors  to  enable  them 
to  redeem  from  the  sale.  The  first  year  was  allowed  to  the 
debtor,  and  the  three  succeeding  months  to  the  creditors  en- 
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titled  to  the  benefit  of  the  redeeming  statute.  On  the  expira* 
tion  of  the  fifteen  months,  in  case  theie  was  no  redemption  by 
the  owner,  the  sheriff  was  boand  to  execute  a  deed  of  the  prem- 
ises to  the  purchaser  on  the  sale,  or  to  his  assignees,  or  to  the 
person  entitled  thereto  under  the  provisions  of  the  statutes  re- 
lating to  redemption:  Sec.  147L  Upon  a  redemption  by  the 
judgment  debtor,  or  his  heirs,  executors,  or  assignees,  the  sale 
and  certificates  thereof  become  null  and  void,  and  no  convey- 
ance, therefore,  was  required  to  be  executed,  as  the  judgment 
became  satisfied  to  the  extent  of  the  sum  collected  and  ap- 
plied on  the  execution,  and  the  title  of  the  property  sold  re- 
mained in  the  judgment  debtor:  Sec.  1448. 

In  case  of  a  redemption  by  a  judgment  or  mortgage  creditor, 
he  was  required  not  only  to  pay  the  amount  specified  by  tlie 
statute  to  the  person  from  whom  he  redeemed,  but  also  to  exe- 
cute a  satisfaction  of  his  judgment  or  mortgage,  stating  that 
the  redemption  satisfies  the  judgment  or  mortgage  in  full,  or  to 
a  specified  amount:  Sec.  1463.  The  purchaser  of  real  prop- 
erty, sold  by  virtue  of  an  execution,  who  has  been  evicted  from 
the  possession  thereof  or  against  whom  judgment  is  rendered 
in  an  action  to  recover  the  same,  in  consequence,  first,  of  any 
irregularity  in  the  proceedings  concerning  the  sale,  or  second, 
of  the  judgment  upon  which  the  execution  was  issued,  being 
vacated  or  reversed,  or  set  aside  for  irregularity,  or  error  in 
bdt  may  recover  the  purchase-money  paid  by  him,  with  in- 
terest, from  the  person  for  whose  benefit  the  property  was  sold: 
Bee.  1479. 

In  case  of  a  sale  vacated  upon  an  **  irregularity  in  the  pro- 
eeedings  concerning  the  sale,**  the  judgment  under  wliich  the 
■ale  was  made  is  revived  and  becomes  valid,  to  enable  the  judg- 
ment creditor  to  collect  the  sum  paid  on  the  sale  with  interest: 
Sec.  1480.  It  is  also  provided  that  a  judgment  creditor  who 
completes  proceedings  for  redemption  acquires  all  the  right, 
title,  and  interest  in  the  property  which  the  purchaser  acquired 
by  the  sale:  Sec  1471. 

The  protection  which  this  scheme  affords  persons  who  have 
poichased  Jand  on  an  illegal  sale  is  apparently  sufficient  for 
all  of  the  requirements  of  justice  or  equity,  independent  of  the 
amended  section.  Thus  when  such  sale  is  declared  void,  the 
aecurity  of  the  judgment  creditor  is  restored  for  the  purpose 
of  enabling  him  to  reimburse  himself  for  the  moneys  paid  on 
the  sale,  and  a  purchaser  on  a  sale  whoee  title  is  defeated  for 
aoj  of  the  causes  specified  is  authoriied  to  leoover  the  p«»* 
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chase-money  paid  hj  him  from  the  judgment  ereditcir,  or  thoea 
who  represent  him. 

Theee  provisions  gave  an  adequate  and  safBeient  remedy  to 
all  of  the  parties  interested  where  there  had  been  an  illegal 
sale  on  execution.  The  judgment  creditor  lost  no  rights  by 
making  such  sale,  and  the  innocent  purchaser  and  his  assignees 
were  protected,  as  well  where  the  judgment  was  founded  upon 
irregularities  in  the  proceedings  concerning  the  sale  as  when 
it  had  been  reversed  or  vacated. 

There  could  of  course  be  no  just  foundation  for  a  elain  by 
the  judgment  creditor  to  be  reimbursed  by  any  one  when  his 
judgment  had  for  any  reason  been  reversed  or  set  aside,  be- 
cause in  that  event  his  claim  would  itself  be  extinguished,  and 
he  would  have  suffered  no  loss^ 

A  point  is  made  by  the  respondent,  upon  the  language  t>f  tike 
act,  that  the  defendant,  being  a  redeeming  creditor,  does  not 
come  within  its  terms.  By  the  express  language  of  the  act, 
its  provisions  would  seem  to  be  operative  only  where  the  land 
had  not  been  redeemed.  There  can  be  no  question,  we  think, 
but  that,  under  the  language  of  the  statute,  the  land  had, 
Within  its  meaning,  been  redeemed,  and  the  defendant  was 
therefore  precluded  by  its  terms  from  availing  himself  of  its 
benefits.  If  this  should  be  held  to  be  the  true  constmotion  of 
the  act,  its  operation  would  then  be  conftned  to  those  who  pur- 
chased on  the  sale,  and  their  assignees  alone,  and  wonkl  thus 
exclude  the  defendant  from  the  benefit  of  the  act 

It  is  contended,  however,  by  the  appellant  that  a  redeeming 
ci^itor  comes  within  the  spirit  of  the  act,  and  should  there- 
ibre  be  held  to  be  within  its  meaning. 

We  should  1)0  reluctant,  under  any  circumstances,  to  extend 
by  construction  the  scope  and  application  of  a  statute  which 
seems  to  be  so  uncalled  for  and  inequitable  as  this,  and  par- 
ticularly so  when  the  redeeming  creditor  has  an  adeqnate 
remedy  for  any  loss  which  he  may  have  incurred;  but  where 
a  party  is  excluded  from  the  benefit  of  an  aet  by  its  express 
fenguage,  the  court  is  not  at  liberty  to  extend  its  operation  by 
construction,  for  the  purpose  of  bringing  him  within  its  spirit. 
But  however  this  may  be,  we  think  that  it  is  due  to  the 
gravity  and  importance  of  the  questions  raised  that  we  should 
base  our  decision -upon  those  more  important  points  presented 
by  the  objections  to  the  validity  of  the  amendment. 
-*  It  is  to  be  observed,  in  the  first  place,  that  the  aet  is  predl* 
Aled  tipon  the  existence  of  a  ilnal  judgment,  determiHiBg  aol 
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only  that  the  praperty  to  be  affisoted  has  been  illegally  eeU, 
but  that  it  still  beloogs  to  the  plaintiff  therein,  and  that  tbe 
defendant  has  no  legal  elaim  thereto,  bnt  also  awarding  to 
the  plaintiff  the  costs  of  the  action,  and  impliedly  holding  that  • 
defendant  is  not  entitled  to  such  costs.  The  act  ^ntsinSi 
therefore,  the  most  ample  conoession  thst  the  party  against 
whose  rights  it  is  aijned  is,  in  law,  the  absolute  owner  of  the 
property  to  be  affected  by  the  amendment,  and  is  a  judgment 
creditor  of  the  de&ndant  to  the  extent  of  the  costs  incladed 
in  the  judgment.  It  then  proceeds  to  declare  how  he  may  be 
divested  of  this  title  and  pnqper^,  and  provides  that  after 
recovering  such  judgment,  unless  he  pays  within  a  limited 
time  to  the  defendant  an  arbitrary  sum,  his  properfy  shall, 
by  force  of  the  act  alone,  be  transferred  to  his  adversary. 

The  sole  aim  of  the  statute  thua  seems  to  be  to  effect  a 
change  of  title,  and  to  wrest  from  one  person  the  property 
which  has  been  finally  adjudged  to  be  his,  and  vest  it  in  an- 
other by  mere  force  of  the  legislative  will.  No  obligation  to 
make  the  payments  referred  to  existed  at  law,  and  none  was 
ereated  by  the  act;  but  it  simply  declared  that  unless  they 
are  made,  the  defaulting  party  shall  forfeit  his  property,  and 
it  shall  be  transferred  to  another,  who  has  neither  legal  nor 
equitable  claim  to  it.  In  effect,  it  reverses  the  judgment,  and 
gives  to  one  that  which  the  court  has  deliberately  adjudged 
to  another. 

The  plaintiff  contends  that  the  statute  is  unconstitutional, 
because  it  deprives  the  owner  of  his  property  without  due 
process  of  law,  and  we  are  of  the  opinion  that  the  claim  is 
well  founded. 

It  cannot  be  the  subject  of  doubt  that  an  act  of  the  legisla- 
ture which  provides  for  an  involuntary  transfer  of  property 
from  one  person  to  another,  without  due  process  of  law, 
whether  with  or  without  compensatiott,  violates  the  princi- 
ples of  the  fundamental  law,  whatover  may  be  the  pretext 
upon  which  it  is  founded. 

It  was  said  by  Justice  Jewett  in  Embury  v.  ConiMr,  8  N.  Y. 
611,  68  Am.  Dec.  825,  after  a  review  of  the  authorities,  that 
**  I  think  these  decisions  should  be  regarded  as  having  settled 
the  point  that  a  statute  is  uncoostitational  and  void  which 
authorises  the  transfer  of  one  man's  property  to  another 
without  the  consent  of  the  owner,  although  compensation  be 
made.'' 

And  it  in  laid  down  in  Codey's  Gonstitiational  Limitetioiis 
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(at  page  444),  as  an  elementary  principle,  that  a  party  cannot, 
^  by  his  misconduct,  so  forfeit  a  right  that  it  may  be  taken 
from  him  without  judicial  proceedings,  ir  which  a  forfeiture 
shall  be  declared  in  due  form.  Forfeiture  of  rights  and  prop- 
erties cannot  be  adjudged  by  legislative  acts,  and  confiscation, 
without  a  judicial  hearing  after  due  notice,  would  be  void,  as 
not  being  due  process  of  law.''  * 

The  act  comes  clearly  within  the  spirit  of  our^decision  in 
Cromwell  v.  MaeLean^  123  N.  Y.  474,  where  Judge  PeCkham, 
in  relation  to  a  tax  sale,  says:  ^  Holding,  as  we  must,  that  no 
title  or  interest  in  fact  passed  to  the  purchaser  at  these  tax 
sales,  snd  that  the  original  owner,  therefore,  still  retained  his 
title,  the  efiect  of  the  act  in  question,  if  valid,  is  by  legisla- 
tive fiat  to  transfer  the  title  of  the  property  of  Edward  C. 
Wilson,  as  trustee,  to  the  lessees  under  these  invalid  leases. 
....  Has  the  legislature  of  this  state  the  right  to  take  the 
property  of  A  and  transfer  it  to  6,  under  the  guise  of  confirm- 
ing sales  fiiade  of  such  land  in  invitum^  but  by  which  no 
title,  in  fact  or  in  law,  passed  from  the  owner  to  the  pur- 
chaser? The  statement  of  the  question  should  be  its  best 
answer.  The  property  thus  taken  is  not  taken  by  due  pro- 
cess of  law What  difference  does  it  make  tc  say  that 

the  legislature  is  acting  only  in  a  way  of  validating  proceed- 
ings to  collect  a  tax  which,  in  justice,  the  owner  of  the  land 
ought  to  pay.  The  answer  is,  that  the  proceedings.have  been 
so  fatally  defective  that  no  title  has  passed,  and  the  owner 
has  his  title  to  his  property  the  same  as  if  no  proceedings  had 
been  taken.  Where  is  the  authority  in  such  case  for  the  legis- 
lature to  itself  transfer  the  title  of  his  property  to  some  one 
else?" 

It  is  obvious  that  if  the  legislature  could  not  directly  con- 
firm such  a  sale,  the  court  ought  not  to  strain  to  discover  such 
an  illegal  intention  in  the  words  of  an  act  whose  motives  and 
purposes  are  ambiguous  and  indefinite* 

Tested  by  these  rules,  we  are  unable  to  see  how  this  act  can 
1>e  supported,  and  at  the  same  time  effect  be  given  to  the  con- 
stitutional guaranty.  It  was  said  by  Judge  Earl  in  Siuari  v. 
PalfMr,  74  N.  Y.  183,  80  Am.  Rep.  289,  that  **the  constitu- 
tional  validity  of  a  law  is  to  be  tested,  not  by  what  has  been 
done  under  it,  but  by  what  may  by  its  authority  be  done." 

A  consideration  of  the  results  which  may  be  reached 
through  the  provisions  of  this  act,  when  construed  according 
to  the  plain  moaning  of  its  language,  demonstrates  the  im- 
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poesibility  of  reconciling  its  provieionB  with  the  requirementi 
of  the  fundamental  law.  The  obvious  intention  of  the  act  is 
to  take  away  from  the  owner  all  remedy  for  the  recoyery  of 
his  property,  except  upon  the  payment  by  him  to  his  adver- 
sary of  a  sum  of  money  which  must  frequently  be  greater 
than  the  value  of  the  property  itself.  If  be  remains  in  pos- 
session of  the  property,  be  is  deprived  of  any  remedy  to 
protect  his  possession,  and  if  his  adversary  has  succeeded  in 
obtaining  possession,  he  is  deprived  of  any  remedy  to  recover 
it,  except  upon  the  condition  that  he  pays  as  much,  or  morCi 
than  it  is  probably  worth.  An  owner  may,  therefore,  under 
this  law,  be  stripped  of  his  property  under  a  void  proceeding; 
be  turned  out  of  possession  and  denied  any  affirmative  relief 
in  the  courts,  unless  upon  the  condition  that  he  pays  for  the 
property  its  value,  as  determined  by  a  judicial  sale,  and  in 
addition  thereto,  a  sum  for  costs  and  expenses,  the  amount 
of  wiiich  he  has  no  means  of  ascertaining,  and  which  may 
also  exceed  the  value  of  the  property  in  litigation.  A  more 
effectual  scheme  to  deprive  an  owner  of  his  property  could 
hardly  be  conceived.  Whether  he  abandons  it  to  the  wrong- 
doer or  elects  to  seek  his  remedy  in  the  courts,  the  property, 
as  a  subject  of  value,  has  passed  from  him  irrecoverably. 

It  is  not  claimed  by  the  appellant  that  the  change  of  title 
intended  to  be  effected  by  this  statute  is  to  be  produced  by 
any  process  of  law,  or  as  the  result  of  any  judicial  proceeding 
whatever;  and  the  statute,  in  plain  language,  declares  that  it 
shall  take  place  as  a  consequence  of  the  owner's  successful  at- 
tempt to  establish  his  right  through  any  action  at  law,  upon 
a  failure  to  make  the  payments  required.  The  statute  is  in- 
tended to  execute  itself,  and  pass  the  title  upon  the  expiration 
of  the  time  limited  by  the  statute. 

One  of  the  arguments  by  which  the  statute  is  attempted  to 
be  sustained  is  the  claim  that  the  legislature  has,  in  effect, 
required  the  owner  to  repay  certain  sums  of  money  which  had 
theretofore  been  appropriated  to  her  use,  and  inasmuch  as  she 
has  had  the  benefit  of  the  amount  bid  on  the  sale,  it  is  argued 
that  it  is  in  accordance  with  equitable  rules  that  she  should 
be  required  to  repay  such  sums  before  recovering  back  her 
property. 

We  do  not  think  it  is  competent  for  the  legislature  to  deny, 
for  any  cause,  to  a  party  who  has  been  illegally  deprived  of 
his  property,  access  to  the  constitutional  courts  of  the  state  for 
reliel 
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If^  aa  we  have  Mest  be  »  denied  all  lemedy  for  the  WToog 
iaflicied  apoa  biait  the  deprivation  of  hie  property  beoomee 
just  aa  effectual  aa  though  it  had  been  taken  from  him  bj  di- 
rect legislatiye  enactment  But  however  this  may  be,  the  aoi 
does  not  aeein  to  fumieh  any  foundation  (or  the  argument. 
The  plaintiff  has  never  in  fact  been  relieved  from  her  liability 
to  pay  the  original  judgment,  and  has  not  derived  any  benefit 
from  the  attempted  sale.  That  liability  was  revived  against 
her  in  favor  of  the  judgment  creditor  when  she  recovered  judg* 
ment  for  the  land,  and  no  provision  is  made  by  the  act  for  the 
satisfaction  of  that  lien,  although  the  payment  required  by 
tbe  statute  be  actually  made  by  her.  The  lien  is  g^ven  to  one 
party  and  the  payment  is  required  to  be  made  to  another,  and, 
in  the  absence  ef  any  provision  in  the  statute  making  such 
payment  a  satisfaction,  it  is  difficult  to  see  why  the  lien  does 
not  remain  and  the  judgment  stand  unsatisfied. 

The  payment  required  was  also  unnecessary  for  the  proteo* 
tion  of  the  redeeming  creditor,  as  he  had  his  right  of  action  to 
recover  back  the  money  paid  by  him  from  the  person  to  whom 
it  was  paid.  The  section,  as  amended,  thus  secures  to  the 
judgment  creditor  not  only  a  lien  on  the  land  for  the  original 
debt,  but  leaves  him  in  possession  of  an  equivalent  sum  re* 
oeived  from  the  redeeming  creditor,  and  the  redeeming  creditor 
is  entitled  to  receive  not  only  the  money  required  to  be  paid 
under  this  statute  by  tbe  owner,  but  also  acquires  a  cause  of 
action  against  the  judgment  creditor  to  recover  back  the  money 
expended  by  him  on  redemption. 

Both  of  these  parties,  therefore,  have,  by  this  act,  double 
security  for  the  same  debt,  and  no  provision  is  made  by  the 
statute  that  the  payment  required  to  be  made  by  the  owner 
shall  satisfy  any  of  these  liabilities.  It  would  therefore  seam 
that,  in  fact,  no  benefit  accrued  to  the  plaintiff  from  the 
moneys  paid  on  the  sale,  and  no  pretense  was  left  for  the  r^ 
quirement  made  by  the  statute. 

But  a  further  answer  to  the  claim  is  found  in  the  fact  thai 
the  statute  proceeds  upon  no  such  theory,  and  purports  te 
make  no  such  application.  No  reference  is  made  in  it  to  the 
liabilities  of  the  judgment  debtor,  or  provision  made  for  their 
satisfaction,  and  the  sum  required  to  be  paid  by  her  has  no 
reference  to  the  existence  of  any  lien  or  debt,  or  its  amount. 
Indeed,  it  requires  the  payment  as  well  when  it  has  been  jo- 
dicially  pronounced  that  there  is  no  debt  as  when  one  may^ 
in  fact,  exist.    The  act  makes  no  distinction  between  c 
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whare  the  judgment  itaelf  upon  wbiob  the  sale  was  made  has 
been  revereed  and  set  aeide^  and  thoae  in  wbieb  tbe  prooesa 
alone  bas  been  adjodgid  to  be  void.  It  wboUj  ignorea  any 
aiBch  diatiaction^and  reqoiiea  tbe  payoMot  to  be  made  aa  well 
where  no  claim  ever  existed  aa  where  a  legal  claim  baa  been 
iUegallj  attempted  to  be  enforced.  It  furnkbea  no  argument 
in  favor  of  the  legality  of  this  act  to  say  that  aome  of  the  con- 
aequencea  fidlowing  ita  enactment  oould,  under  apeoial  con« 
ditioua^  have  been  constitutionally  produced,  if  provided  for 
in  0ome  other  way.  Tbe  broad  question  here  ia,  whether 
thia  enactment^  construed  according  to  ita  plain  meaning  and 
intent^  enables  one  person  to  acquire  the  property  of  another 
against  bis  will,  except  by  due  process  of  law.  If  it  does,  the 
courts  must  condemn  it  aa  violative  of  tbe  fundamental  law. 
Tbe  vidoua  purpose  of  the  act  is  so  thoroughly  interwoven 
with  the  whole  scheme  of  the  enactment  aa  to  render  it  impos- 
sible to  eradicate  its  objectionable  features  without  recon- 
atrocting  the  entire  section.  It  is  not,  therefore,  a  oase  where 
any  part  of  the  act  can  be  supported. 

We  also  think  the  act  violates  the  constitutional  guaranty, 
because  it  assumes  to  nullify  a  final  and  unimpeachable  judg- 
ment^  not  only  establishing  the  plaintifiTs  right  to  the  premises 
in  dispute,  but  also  awarding  him  a  sum  of  money  as  costs. 
After  rendition,  this  judgment  became  an  evidence  of  title,  and 
could  not  be  taken  £rom  tbe  plaintiff  without  destroying  one 
of  tbe  instrumentalities  by  which  her  title  was  manifested.  A 
statute  which  assumes  to  destroy  or  nullify  a  party's  muniments 
of  title  is  just  as  effective  in  depriving  him  of  his  property  as 
one  which  bestows  it  directly  upon  another:  MaUer  of  Jacobs^ 
98  N.  Y.  98;  60  Am.  Rep.  636,  and  authorities  there  cited. 
In  the  one  oase  it  despoils  tbe  owner  directly,  and  in  the  other 
renders  him  defenseless  against  any  assault  upon  his  property. 

Authority  which  permits  a  party  to  be  deprived  of  his  prop- 
erty by  indirection  is  as  much  within  the  meaning  and  spirit 
of  the  constitutional  provision  as  when  it  attempts  to  do  the 
same  thing  directly.  Even  assuming  that  it  might  be  lawful 
for  tbe  legislature  to  impose  a  condition  upon  the  right  of  a 
party  to  maintain  a  particular  action  to  recover  real  property, 
no  auch  case  is  here  provided  for.  This  statute  makes  any 
action  at  law  to  establish  bis  right  subject  to  its  provisions, 
and  thus  deprives  him  of  all  remedy  for  the  wrong  done  him. 
It  not  only  does  this,  bat  it  attempts  to  reverse  a  judgment, 
and  give  to  the  defeated  party  the  fruits  of  a  recovery  awarded 
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to  another.  We  must  bear  in  mind  that  a  judgment  has  here 
been  rendered,  and  the  rights  flowing  from  it  have  passed 
beyond  the  legislative  power,  either  directly  or  indirectlj,  to 
reach  or  destroy.  After  adjudication,  the  fruits  of  the  judg- 
ment become  rights  of  property.  These  rights  became  vested 
by  the  action  of  the  court  and  were  thereby  placed  beyond  the 
reach  of  legislative  power  to  affect. 

We  have  been  referred  to  no  authority  which  justifies  legis- 
lation taking  such  rights  away  arbitrarily,  and  we  know  of  no 
theory  upon  which  it  can  be  sustained.  Instances  where  land, 
subject  to  a  lien  for  taxes,  has  been  sold  therefor,  and  the 
owner  has  been  required  to  pay  the  taxes,  as  a  condition  of 
maintaining  an  action  to  recover  the  land,  or  the  borrower  of 
money,  at  usurious  rales,  is  required  to  repay  the  sum  equitably 
due  before  maintaining  a  suit  in  equity  to  enforce  a  forfeiture 
of  the  securities  held  by  the  creditor,  are  obviously  not  analo- 
gous to  the  case  under  consideration. 

We  are  therefore  of  the  opinion  that  the  repugnancy  be- 
tween the  law  and  the  constitutional  rights  of  the  citizen  is  so 
irreconcilable  that  the  law  must  fail. 

Another  serious  objection  to  the  law  seems  to  exist  in  the 
ambiguity  of  the  provisions  relating  to  the  time  limited  for 
making  the  payments  required  by  it.  The  language  of  the 
statute  requires  the  payment  to  be  made  within  twenty  days 
after  judgment,  and  the  subsequent  portions  of  the  section, 
providing  that  in  case  of  pending  appeals  the  payment  might 
be  made  within  twenty  days  after  final  judgment,  would  seem 
to  imply  that  in  other  cases  the  time  must  be  limited  by  the 
original  judgment  If  this  be  so,  it  might  be  that  a  defendant, 
by  taking  an  appeal  and  staying  proceedings,  could  defeat  any 
effort  of  the  owner  to  make  the  payments,  and  thus  compel 
him  to  lose  his  land,  although  he  might  be  willing  to  comply 
with  the  statute.  This  seems  to  show  the  recklessness  with 
which  the  owner's  interests  were  regarded,  and  the  injustice 
which  may  be  perpetrated  under  its  provisions. 

It  is  not  without  a  feeling  of  satisfaction  that  we  have  found 
this  amendatory  statute  unconstitutional,  for  in  every  view  in 
which  it  may  be  considered  it  impresses  us  with  the  conviction 
that  it  is  grossly  inequitable  and  unjust.  We  can  discover  no 
reason  in  the  situation  of  the  purchaser  at  an  illegal  execution 
sale  under  the  existing  law  which  justifies  the  adoption  of  the 
careless,  ilNconsidcred,  and  inequitable  provisions  which  dis- 
tinguish this  legislation. 
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The  amended  section  is  subject  to  many  other  criticisms 
which  we  have  not  felt  called  upon  to  make,  as  those  already 
referred  to  fully  justify  the  conclusion  we  have  reached  in  the 
case. 

The  order  should  therefore  be  affirmed,  with  costs. 


Statutbb  —  OirxKO  On  Psbson's  Propbrtt  to  Anothbr.  — The  legisla- 
ture has  no  power  to  beatow  the  property  of  a  dissolved  corporation  upon  the 
manicipality  in  which  it  had  its  existenoet  People  r,  0'Bi^en,  111  N.  Y.  1;  7 
Am.  St.  Rep.  684.  A  statute  providing  for  divesting  out  ol  a  purchaser  of 
land  one  third  of  the  fee  and  bestowing  it  upon  the  widow  of  his  grantor  is 
nnconstitutional  and  void:  Strong  v.  CZem,  12  Ind,  87;  74  Am.  Dec  200,  and 
note.  Where  a  tax  tale  is  void  and  no  title  is  oonveyed,  the  legislature  can« 
Bot  impair  the  rights  of  the  owner  by  validating  the  sale:  OromfneU  r.  ifo^ 
£ecui»  123  N.  Y.  474.  The  legislature  cannot  provide  for  the  forfeiture  of 
of  lands  of  unknown  owners,  upon  their  failure  to  produce  evidence  of  title 
within  a  certain  time:  StkatfY.  3Viti»v  78  Md.  S78.  See  JfoaBMstf  v.  Qrace^ 
85AU.677. 


Stblz  V.  Shbbok. 

I1SBNbwYors,2(».] 

HusBAFD  AiiB  Wnri.  ^Txnahot  bt  Entirktt  i«  created  by  a  eonreyaiMe 
of  land  to  a  husband  and  wife  which  does  not  state  the  manner  in  whioh 
they  shall  hold  such  land. 

Husband  and  Wifx  — Txnanot  bt  Entirktt,  What  DEflTROT&  — An  eo- 
tate  by  entin  ty,  being  fonnrled  upon  the  marital  relation  and  upon  the 
legal  theory  of  the  absolute  oneness  of  husband  and  wife,  cannot  continue 
after  that  relation  is  destroyed,  and  the  legal  unity  existing  between  the 
parties  to  it  has  been  terminated  through  their  separation  by  divorce. 

HasBAND  and  Wife — Divorob  — Entibbtt.  —  Land  acquired  ami  held  by 
husband  and  wife  as  tenants  by  entirety  on  their  divorce  vests  in  them 
as  tenants  in  common. 

Husband  and  WirB^TxNANor  bt  BNTfRiTT.  —  It  is  not  an  Impltbd 
Condition,  annexed  to  an  estate  by  entirety,  that  each  of  the  grantees 
shall  remain  faithful  to  the  obligations  of  the  marriage  state,  and  shall 
not  cause  the  dissolution  of  the  marital  relation  upon  whioh  the  estate 
depends;  and  the  disregarding  of  such  obligation,  resnlting  in  a  divorce^ 
does  not^  therefore,  terminate  the  interest  of  the  guilty  spouse  m  tho 
laud  held  by  the  entirety. 

Qeorge  ff.  Krachty  for  the  plaintiff. 

Edward  W.  Scuddtr  Johnston  and  Leioia  S.  Ooebel^  for  defend* 
ant  Shreok. 

8.  JwM9j  for  guardian  ad  litem. 

Pbckham,  J.     We  agree  in  thiB  case  with   the  views  ex- 
pressed by  the  learned  judges  who  delivered  the  opinions  at 
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the  special  and  general  terms  of  the  Bopreme  oourt  The  eole 
question  arises  out  of  the  decree  of  divorce  which  the  hnabaad 
obtained  from  his  first  wife  on  account  of  her  adultery. 

Did  that  divorce  have  any,  and  if  so  what,  effect  upon  the 
character  of  the  holding  of  the  real  property  by  the  former 
husband  and  wife?  By  the  conveyance,  the  husband  and  wife 
took  an  estate  as  tenants  by  the  entirety:  B§rUm  v.  Ntmmn^  92 
N.  Y.  153;  44  Am.  Rep.  861;  ZamOrin  t.  Bram,  100  N.  Y.  18. 

Such  a  tenancy  differs  from  all  others.  In  one  respect  it  is 
like  a  joint  tenancy,  in  that  there  is  a  right  of  survivorship 
attached  to  both,  but  it  is  not  a  joint  tenancy  in  subatanoe  or 
form:  Barier  y.  Awrit,  16  Wend.  615;  Jadbsii  y.  McConmUy 
19  Wend.  175;  82  Am.  Dee.  489;  Bera€9  t.  Ihfum,  92  N.  Y. 
152;  44  Am.  Rep.  361. 

It  originated  in  the  DMrital  relation,  and  although  the  sar- 
vivorship  presents  the  greatest  formal  resemblance  to  joint 
tenancy,  instead  of  founding  the  estate  by  the  entirety  upon 
the  notion  of  joint  tenancy,  all  the  authorities  refer  it  to  the 
established  effect  of  a  conveyance  to  husband  and  wife,  pretty 
much  independent  of  any  principles  which  govern  other  cases: 
Jaehon  v.  MeConnell,  19  Wend.  175;  82  Am.  Dec.  439. 

At  common  law,  husband  and  wife  were  regarded  as  one 
person,  and  a  conveyance  to  them  by  name  was  a  conveyance 
in  law  to  but  one  person.  These  two  real  individuals,  by  rea- 
son of  this  relationship,  took  the  whole  of  the  estate  between 
them,  and  each  was  seised  of  the  wbde,  and  not  of  any  ondi- 
vided  portion.  They  were  thus  seised  of  the  whole  beeaose 
they  were  legally  but  one  person.  Death  separated  them,  and 
the  survivor  still  held  the  whole,  because  he  or  she  had  always 
been  seised  of  the  whole,  and  the  person  who  died  had  no  es- 
tate which  was  descendible  or  devisable. 

Being  founded  upon  the  marital  relation,  and  upon  the  legal 
theory  of  the  absolute  oneness  of  husband  and  wife,  when  that 
unity  is  broken,  not  by  death,  but  by  a  divorce  a  vtnctito,  it 
stands  to  reason  that  such  termination  of  the  marriage  tie  must 
have  some  effect  upon  an  estate  which  requires  the  marriage 
relation  to  support  its  creatioa.  The  claim  on  the  part  of  the 
counsel  for  the  first  wife  is,  that  it  is  only  necessary  the  par- 
ties should  stand  in  the  relation  of  husband  and  wife  at  the 
time  of  the  conveyance,  and  at  that  time  the  estate  vests,  and 
no  subsequent  divorce  can  affect  an  estate  which  ie  already 
vested.  But  the  very  question  is,  What  is  the  character  of  the 
estate  which  became  vested  by  the  oonveyancef    If  it  were 
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of  8Qch  kind  that  nothing  bnt  the  termination  of  the  marriage 
by  the  death  of  one  of  the  partiee  eonld  affect  it,  then  of  oonree 
the  claim  of  the  connsel  is  made  out,  but  it  is  an  asftumption 
of  the  whole  case  to  say  that  the  estate  was  of  the  character 
he  daima.  When  the  idea  upon  which  the  creation  of  an  es- 
tate by  the  entirety  depends  is  considered,  it  seems  to  me  much 
the  more  logical,  as  well  as  plansible,  yiew  to  say,  that  as  the 
estate  is  founded  upon  the  unity  of  husband  and  wife,  and  it 
never  would  eziet  in  the  first  place  but  for  eueh  unity,  any* 
thing  that  terminates  the  legal  fiction  of  the  unity  of  two  sepa- 
rate persons  ought  to  have  an  effect  upon  the  estate  whose 
creation  depended  upon  sooh  unity.  It  would  seem  as  if  the 
continued  existence  of  the  estate  would  naturally  depend  upon 
the  continued  legal  unity  of  the  two  persons  to  whom  the  con- 
veyance was  actually  made.  The  survivor  takes  the  whole  in 
case  of  death,  because  that  event  haa  terminated  the  marriage 
and  the  consequent  unity  of  person.  An  absolute  divorce  ter- 
minates the  marriage  and  unity  of  person  just  as  completely 
as  does  death  itself,  only  instead  of  one,  as  in  the  case  of  death, 
there  are  in  the  case  of  divorce  two  survivors  of  the  marriage, 
and  there  are  from  the  time  of  such  divorce  two  Uviog  persons 
in  whom  the  title  etill  remains.  It  eeems  to  me  the  logical 
and  natural  outcome  from  such  a  state  of  facts  is,  tiiat  the 
tenancy  by  the  entirsty  is  severed,  and  a  severance  having 
taken  place,  each  takes  his  or  her  proportionate  share  of  the 
property  as  a  tenant  in  common  without  survivorship.  It  ia 
said  that  in  such  ease  it  ought  to  be  a  joint  tenancy,  but  I  see 
no  reason  for  that  claim.  As  it  has  been  held  that  seisin  by 
the  entirety  does  not  create  a  joint  tenancy  either  in  substance 
or  form  {Jctckton  ▼.  MeCanneU^  19  Wend.  176;  32  Am.  Dec. 
489),  and  as  a  tenancy  by  the  entirety  depended  wholly  upon 
the  marital  relationship,  there  can  be  no  reason  why  the  seisin 
should  be  turned  into  a  jmnt  tenancy  by  virtue  of  the  very 
fact  which  terminated  the  unity  of  persons  upon  which  the 
right  of  survivorship  is  itself  founded,  and  to  which  it  owed 
its  continued  existence. 

It  is  true  that  a  conveyance  of  this  kind,  if  made  to  two 
persons  who  were  not  husband  and  wife,  would,  at  common  law, 
have  created  a  joint  tenancy.  But  our  statute  provides  that 
every  estate  granted  or  devised  to  two  or  more  persons  in  their 
own  right  shall  be  a  tenancy  in  common,  unless  expressly  de- 
clared to  be  a  joint  tenancy:  1  Bev.  Stat,  p.  727,  sec.  44.  This 
statute  did  not  reach  an  estate  by  the  entirety,  nor  did  the 
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aUkites  of  1848  and  1849,  and  1860  and  1862:  BerOes  v.  Nw^ 
nan,  92  N.  Y.  152;  44  Am.  Rep.  36L  It  therefore  still  exists 
under  our  law. 

We  have  seeQ,  however,  that  a  tenancy  by  the  entirety  is 
not  a  joint  tenancy  in  form  or  eabstance.  Upon  what  princi- 
ple should  the  termination  of  a  tenancy  by  the  entirety  result- 
ing from  an  absolute  divorce  be  changed  into  a  joint  tenancyi 
in  the  face  of  our  statute  relating  to  joint  tenancies?  The 
conveyance  did  not  expressly  declare  that  the  tenancy  was  to 
be  a  joint  tenancy,  and  therefore,  when  the  original  character 
of  the  tenancy  by  the  entirety  is  changed,  it  cannot  be  trans* 
formed  into  that  of  a  joint  tenancy  without  a  clear  violation 
of  our  statute. 

The  counsel  for  the  defendant  urges  that  we  are  giving  by 
this  decision  a  retroactive  effect  to  a  decree  of  divorce  in  a 
case  not  warranted  by  the  statute,  and  in  violation  of  the  well- 
settled  rule  in  this  state  as  to  the  effect  of  such  a  decree.  He 
says  that  we  change  the  effect  of  the  deed  of  conveyance,  and 
that  the  decree  of  divorce  not  only  severs  the  unity  of  person 
from  the  time  of  its  entry,  but  that  we  allow  it  to  date  back 
to  the  da,,te  of  the  conveyance,  and  to  give  an  effect  to  such 
conveyance  that  it  did  not  have  at  the  time  of  its  executioo. 
We  think  not. 

We  do  not  at  all  question  the  contention  of  the  defendant's 
counsel  that  a  decree  of  divorce  in  this  state  only  operates  for 
the  future,  and  has  no  retroactive  effect,  or  any  other  effect 
than  that  given  by  the  statute.  But  we  hold  that  the  obaracter 
of  the  estate  conveyed  was  such  in  its  creation  that  it  depended 
for  its  own  continuance  upon  the  continuance  of  the  marital 
relation,  and  when  that  relation  is  severed,  as  well  by  absolate 
divorce  as  by  death,  the  condition  necessary  to  support  the 
continuance  of  the  original  estate  has  ceased,  and  the  character 
of  the  estate  has  for  that  reason  changed.  The  estate  does  not 
revest  in  the  grantor  or  his  heirs,  for  no  such  condition  can  ba 
found  in  the  law  or  in  the  nature  of  the  estate,  and  it  must 
therefore  remain  in  the  grantees,  but  by  an  altered  tenare. 
Their  holding  is  now  a  holding  of  two  separate  persons,  and, 
for  the  reasons  already  given,  such  holding  should  be  by  ten- 
ancy in  common,  and  of  course  without  any  survivorship. 

I  think  the  contention  that  the  first  vrife  is  entitled  to  the 
whole  of  the  estate  as  the  survivor  of  her  husband  cannot  bo 
maintained.  Although  the  question  is  new  in  this  state,  it 
has  been  somewhat  debated  in  the  courts  of  some  of  the  other 
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sUtcB.  In  Harrer  y.  WaUner^  80  IlL  197,  and  Lash  ▼.  losA,  58 
Ind.  526,  and  Ame$  v.  Norman,  4  Bneed,  683, 70  Am.  Dec.  269, 
similar  views  to  thoee  we  have  herein  elated  are  set  forth.  A 
contrary  decision  has  been  made  in  Michigan,  in  Appeal  of 
LewU,  85  Mich.  340;  24  Am.  St  Bep.  94.  We  have  read  the 
opinion  in  that  case,  bnt  we  feel  that  onr  own  yiew  is  more  in 
accord  with  legal  principles,  and  we  cannot  therefore  follow 
it 

Upon  the  defendant's  appeal,  the  judgment  ought  to  be 
affirmed. 

Upon  the  appeal  of  the  plaintiff,  her  counsel  contends  that 
there  is  a  condition  annexed  tothe  estate  by  the  entirety  which 
is  implied  by  law,  and  the  condition  is,  that  each  of  the  gran- 
tees shall  remain  faithful  to  the  obligations  of  the  married 
state,  and  shall  not,  by  his  or  her  misconduct,  cause  a  dissolu* 
lion  of  the  marriage  relation  upon  which  the  estate  depends. 
I  find  no  warrant  for  implying  anyvsuch  condition  in  the  char- 
acter of  the  holding,  and  still  less  for  the  result  which,  as  he 
claims,  flows  from  a  violation  of  such  condition.  Its  violation 
(judicially  determined)  results,  according  to  the  plaintiff's 
argument,  in  the  immediate  vesting  of  the  whole  estate  in  the 
innocent  party  to  thei  marriage,  just  the  same  as  if  the  other 
party  thereto  were  actually  dead  instead  of  divorced.  None 
of  the  authorities  treats  the  estate  as  dependent  upon  any  such 
condition,  and  however  proper  it  might  be  to  enact  by  legis- 
lative authority  a  condition  of  that  nature,  this  court  has  not 
that  power. 

It  is  unnecessary  to  add  anything  further  to  the  views  which 
have  been  expressed  by  the  learned  judges  of  the  supreme 
couH  in  this  case,  and  we  are  of  the  opinion  that  the  judgment 
appealed  from  should  be  affirmed,  and  as  neither  party  appeal- 
ing has  succeeded  here,  the  affirmance  should  be  on  both  ap- 
peals, without  costs.  

HosBAND  AND  WuTc — Tbnanot  bt  Entibbtt — How  Obbatbd.  —  Whart 
real  estate  is  oonreyed  to  hntband  and  wife  joiatly  they  take  as  one  person: 
Town  of  Corinth  r.  Emery,  63  Vt.  605;  25  Am.  St.  Rep.  780,  and  note;  HuleU 
T.  Inlow,  67  Ind.  412;  26  Am.  Rep.  6i,  and  note  65-68;  Den  y.  ffardenbwrgh^ 
10  N.  J.  L.  42;  18  Am.  Dec.  371,  and  extended  note  377-389;  FFtdoB  t.  Wil- 
son,  43  Minn.  398. 

HVSBABD  ABD  WiFB  —  TeBANCT  B7  EmTIRETT  —  BrPBOT  OF  DlYOROB  OB. 

—The  tenancy  by  entirety  is  not  destroyed  or  affected  by  the  divorce  of  the 
grantees:  Appeal  of  Letoift,  86  Mich.  340;  24  Am.  St.  Rep.  94.  This  ease  is 
ia  4mot  oonfliot  with  Blackinton  r.  BlaekhUon,  141  Mass.  432;  Sngeari  w. 
Eifkr,  lis  lad.  34;  10  Am.  St.  Rep.  94^  hmL  sots. 
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Staples  v.  Nott. 

\m  Nbw  Toek,  401.] 

Ourfuav  €V  Laws  — OoimAor,  whcrb  Dsxicsd  to  bi  1Cad&  —When  «a 
wqjtmnmk  \m  gifv  aad  Mospfc  *  prMoiaMry  note  it  hhi^  ia  the  atate 
wiMre  Iha  fsyM  MfidM^  aad  il  is  then  dmwi  19  pnnsMik  to  tbi  agnw* 
nMnt  and  gtven  to  fcha  makar  fif>r  wtflcntion,  who  tokM  it  to  his  hoiiit  in 
another  state,  where  he  signs  it  and  procnres  it  to  be  indorsed  and  trans- 
mitted to  the  payee  at  the  latter's  place  of  reiidenoe^  it  must  be  deemed 
A  oontcaet  of  the  ststo  vhersin  ths  latter  vesides,  theagb  it  it  uMde  pay- 
able in  the  stoto  of  the  maker's  residenoe^  and  if  not  nsnrioiis  by  ths 
law  of  the  stole  whare  the  payee  naidsst  oannot  be  attanVad  tor  msniy  in 
the  stote  in  which  it  is  payable. 

CoiTFiior  or  Laws.  — Thouoh  ah  iHSOBsnmfT  of  a  note  is  made  to  one 
stoK  7«^  if  the  iadoner  transmits  it  to  another  atoto  to  ha  there  raoaived 
by  toe  payees  and  tbta  is  dons  ynmant  to  an  agrBSiMsni  nuida  to  tli« 
latter  state,  toe  oUigatioa  of  tha  todoraar  ia  to  ba  datonmaad  bj  the 
law  of  toe  atoto  m  whioh  toe  noto  waa  raoaiyad  Iqf  tha  p%yiib 

jr.  U.  Waimty  far  the  appeUaal. 
/o&fi  C  McCariv^  for  the  respondent. 

Gbat,  J.  Tbe  promiflsorj  note  io  sail  iieaTS  date  «t  Wash- 
ington.  District  of  Oolambia,  April  6, 1888;  was  oiade  payable 
at  a  bank  in  Watertown,  New  York,  and  carried  interest  at  tbe 
rate  of  seven  per  oent  per  annnm.  Tiie  appellant  was  ind<H«er 
npon  it|  and  defends  on  tbe  groand  of  osarjr.  If  tbe  oontraot 
of  tbe  parties,  whieh  is  eyidenoed  bj  tbis  note,  waa  governed 
bj  tbe  laws  of  this  state,  tbe  defense  sboiild  bavo  prevailed; 
but  if  made  under  tbe  laws  of  tbe  District  of  Colombiay  tbe 
judgment  was  right,  and  sboald  be  sustained. 

The  note  was  given  in  renewal  of  a  balance  doe  upon  a  {Hrior 
note,  made  by  and  between  tbe  same  parties,  which  bore  date 
at  Washington,  District  of  Columbia,  April  6, 1888^  was  pay- 
able  one  year  after  date  at  a  bank  in  Washington,  bore  the 
same  rate  of  interest,  and  was  similarly  indorsed.  Some  pay* 
ments  were  made  on  account  of  the  principal,  but  before  its 
maturity,  tbe  maker  requested  of  plaintiff,  a  resident  of  Wash* 
ington,  by  letter,  to  renew  for  tbe  balance  remaining  dufk 
Failing  to  receive  any  reply,  he  went  on  to  Washington,  and 
there  prevailed  upon  the  plaintiff  io  agree  to  take  a  new  note 
for  his  debt  This  note  was  then  drawn  by  the  plaintiff  and 
handed  to  tbe  maker  for  execution,  who  took  it  back  to  his 
home  in  Syracuse,  New  York,  where  his  snd  the  appellant's 
signatures  were  affixed  as  maker  and  indorser  respectively. 
It  bad  been  agreed  with  the  plaintiff  that  vpon  this  war  Mia 


OeL  189L]  ^        Stafubs  v.  lS<m.  481 

being  returood  iio  101x1,  bo  wooid  wmd  btck  the  original  note^ 
and  the  appallaot  himself  mailed  the  renewal  note  to  the 
plaintiff  in  Washington. 

These  facts^  which  were  not  disputed,  should  make  it  per- 
fBctlj  cibvioQS  that  them  was  here  ever/  essential  to  a  yalid 
eon  tract  nnder  the  laws  of  the  plaintiff 'a  domicile,  and  the 
only  aoeompaniment  lacidng  to  a  full  local  coloring  was  the 
foreign  place  named  for  payment.  For  the  affixing  of  the  Bigr 
natures  to  the  note  by  tiie  maker  and  the  indorser,  however 
important  aa  acts,  was  yet  but  a  detail  in  the  performance 
and  execution  cf  the  contract  which  bad  been  agreed  upon 
with  the  plunttff.  But  naming  a  New  York  bank  as  the 
place  where  the  maker  would  provide  for  the  payment  of  the 
note  did  not  characterise  the  contract  in  one  way  or  the  other. 
That  arraugement  was  one  simply  for  the  convenience  of  the 
maker.  It  could  have  no  peculiar  effect  The  transactions 
which  resulted  in  an  agreement  to  extend  the  time  for  the 
payment  of  the  debt  and  to  accept  a  new  note  took  place 
wholly  in  the  District  of  Columbia,  and  what  else  was  enacted 
in  the  matter  elsewhere  neither  added  to  nor  altered  the  agree- 
ment  of  the  parties.  Though  the  engagement  of  the  indoser^ 
in  a  sense,  was  independent  of  that  of  the  maker,  that  propo- 
sition is  one  which  does  not  affect  the  local  character  of  the 
contract^  but  which  simply  concerns  the  question  of  the  en* 
fivoement  of  the  indors^^s  liability.  Whatever  the  previous 
knowledge  of  the  appellant  as  to  the  negotiations  and  the 
agreement  for  a  renewal  of  the  promise  to  pay  between  the 
maker  of  the  old  note  and  the  plaintiff,  the  question  is  without 
importance.  When  he  indorsed  the  note,  which  had  been 
prepared  and  was  broaght  to  him,  and  sent  it  through  the 
mail  to  the  plaintiff,  his  engagement  was  with  respect  to  a 
contract  validly  made  according  to  the  laws  of  the  District  of 
Columbia,  and  when  the  note  was  received  by  the  plaintiff  the 
transaction  was  then  consummated  in  that  place.  In  Lee  v. 
Selleek^  33  N.  Y.  615,  it  was  said,  with  respect  to  an  indorse- 
ment  in  Illinois  of  a  note  made  in  New  York,  that  the  fact 
of  the  indorser  writing  his  name  elsewhere  was  of  no  moment. 
Upon  delivery  by  his  agent  to  the  plaintiffs  in  New  York,  it 
became  operative  as  a  mutual  contract. 

The  agreement  which  was  made  in  Washington  for  the  giv* 
ing  of  the  promissory  note  in  question  was  the  forbearance  of 
a  debt  already  due,  upon  which  the  appellant  was  liable;  and 
the  renewal  of  his  engagement  as  indorser  upon  the  notCi  with* 

An.  9s.  Rsr.,  Vol.  XXVL^Sl 


488  HuRLBUBT  V.  HuBLBUBS.  [Now  Yoffk, 


out  any  qualification  of  his  contract  of  indorsement,  was  in 
fact  an  act  in  ratification  and  execntion  of  the  previons  agree- 
ment. That  agreement  between  the  plaintiff  and  the  maker 
in  Washington  took  its  concrete  legal  form  in  a  note,  prepared 
there  by  the  plaintiff,  with  a  rate  of  interest  sanctioned  by  the 
laws  of  his  domicile,  adopted  by  the  appellant  by  indorsement 
in  blank,  and  made  operative  as  a  mutual  contract  by  delivery 
to  plaintiff  in  Washington  through  the  mails. 

For  the  court  to  hold,  because  the  note  was  not  actually 
signed  and  indorsed  in  the  District  of  Columbia  where  the 
agreement  it  evidenced  was  made,  or  because  it  was  made 
payable  in  another  state,  that  the  contract  was  void  as  contra- 
vening the  usury  laws  of  the  place  of  signature  and  of  pay- 
ment would  be  intolerable,  and  against  decisions  of  this  court: 
Wayne  Co.  Sav.  Bank  v.  LoWj  81  N.  Y.  566;  87  Am.  Rep.  583; 
Western  T.  &  O.  Co.  v.  KUderhouee,  87  N.  Y.  430;  Sheldon  w. 
Haxiun,  91  N.  Y.  124, 

I  think  the  plaintiff  was  entitled  to  recover  as  upon  a  oon* 
tract  made  under  the  government  of  the  laws  of  the  District 
of  Columbia,  and  therefore  valid  and  enforceable  in  any  state. 

The  judgment  should  be  affirmed,  with  oostSi 


LffTSROT  —  GoHTUor  Of  Laws.  —  Hm  laws  of  fhe  ttot*  when  a  aagotia- 
U«  instrament  u  made  wiU  ^x  the  rate  of  intereet  that  it  ie  to  draw:  ifc- 
AltiaUr  t.  Smith,  17  lU.  828;  65  Am.  Deo.  651,  and  note;  Dmgem  r.  Lemu. 
79  Tex.  246;  23  Am.  St  Rep.  332,  and  note.  A  note  exeeated  in  Geoigia 
bat  iMiyable  in  New  York  ie  governed  ae  to  intereet  hj  the  lawe  of  Georgia: 
New  England  eie.  Oa.  r,  MeLaughlim,  S7  Ga.  1.  A  note  exeented  in  Alabama 
but  payable  in  Georgia  is  goTorued  by  the  lawi  of  Alahamai  Hamomt  NaU 
Bankr.  Jo/maan,  90  Ala.  648. 


HURLBURT   V.    HURLBURT. 

[128  Niw  YOBK,  42a] 

ArronxBTB  —  Priytlbobd  Commuxxcattons.  —  Ir  Two  or  Mens  Psbsoss 
Consult  an  Attorn kt  at  Law  for  their  mntnal  benefit  and  make  state- 
ments in  his  presence,  he  may  disclose  sacli  statements  in  any  oontro- 
Tersy  between  them  or  their  penoual  representatiTes  or  soooessurs  in 
interest,  bat  not  in  controversies  between  them  or  either  of  them  and 
third  persons. 

Etidenck.  —  Drcla rations  op  a  Trstator  or  iNTierrATi  binding  on  him  or 
his  estate  may  be  given  in  evidence  against  his  personal  representaiiTe, 
in  ail  cases  where  tliey  would  have  been  competent  against  himaeif  had 
he  U»en  li»iug  and  a  party  to  the  action. 
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Affiliatb  PsAonoB — JviiT  Tbial.  —  Where  the  charge  of  a  Judge  to  the 
jury  doee  not  oontain  any  erroneous  statement  of  the  law,  hut  tends  to 
improperly  bias  the  jury  and  to  inflaence  their  Terdict,  it  may  be  a  groand 
Ib  the  court  below  to  set  aside  the  Tcrdict  upon  a  motion  for  a  new  trial, 
hat  it  will  not  bo  considered  by  the  court  of  appeals  where  it  has  beaa 
viged  in  the  court  below  and  the  motion  for  a  new  tiial  denied. 

CharUi  MeLovHij  for  the  appellanta. 
8.  B.  UelfUyrCj  for  the  respondent 

EarLi  J.  This  action  was  brought  to  recover  the  sum  of 
16,682,  with  interest  thereon,  which  it  is  alleged  Charles  F. 
Hurlburt,  the  plaintiffs'  intestate,  placed  in  the  hands  of  his 
son  Theron,  defendant's  intestate,  as  his  agent,  and  for  his 
benefit,  in  the  latter  part  of  the  year  1881.  Theron  was  a  son 
of  Charles,  and  he  died  December  25, 1883,  and  Charles  died 
January  6,  1884. 

The  defendant  claimed  that  the  money  was  a  gift  to  her 
husband,  and  that  he  was  never  under  any  obligation  to  repay 
the  same.  The  plaintiffs  were  unable  to  produce  any  writing 
of  any  kind  evidencing  any  obligation  on  the  part  of  Theron 
to  repay  the  money.  They  are  the  sons  of  Charles,  and  were 
the  sole  witnesses  to  establish  their  claim,  and  this  they  at- 
tempted to  do  by  testifying  to  certain  conversations  which 
they  overheard  between  their  father  and  Theron. 

Upon  the  trial,  the  defendant  rested  her  case  mainly  upon 
the  conceded  fact  that  for  about  two  jenrB  before  the  death  of 
her  husband  the  money  claimed  had  been  in  banks  to  his 
credit,  and  had  been  managed  and  controlled  by  him,  and  she 
produced  proof  of  certain  declarations  and  admissions  made 
by  Charles,  tending  to  show  that  the  money  was  transferred  by 
him  to  his  son  as  a  gift,  and  not  to  be  held  for  his  benefit 

During  the  progress  of  the  trial,  the  plaintiffs  made  objec* 
tions  to  evidence,  which  were  overruled,  and  they  now  claim 
some  of  the  rulings  were  erroneous.  We  will  briefly  notice 
some  of  them. 

Theron  and  Charles,  in  the  spring  of  1883,  went  together  to 
consult  a  lawyer  by  the  name  of  Aldrich  as  to  the  best  mode 
of  disposing  of  or  adjusting  the  prospective  interest  of  the 
plaintiff  Lyman  as  an  heir  in  the  farm  belonging  to  hin 
father,  and  several  plans  were  suggested  by  Theron  in  the 
presence  of  his  father,  and  assented  to  by  him  to  accomplish 
that  end.  The  statement  was  there  made  by  Theron  to  the 
lawyer,  and  assented  to  by  his  father,  that  Lyman  had  had 
all  bis  share  in  his  father's  personal  property;  and  other  state- 
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ments  wan  tbero  made  by  Tfaeron,  and  assented  to  by  bia 
father,  of  similar  import.  Aldrich  was  called  by  the  defend- 
ant to  prove  these  stateinenis  axid  adnussioAa.  Tba  pluiiiifFs 
objected  to  bis  evidenoe,  en  the  ground  that  ke  was  an  cttor- 
ney  consulted  pvofessienaliy,  and  that  the  commmiicatiefis  to 
him  were  privileged.  The  court  ovecrDkd  the  ohjactian,  and 
received  the  evidence. 

We  think  that  in  receiving  this  evidence  there  was  no  vio- 
lation of  section  835  of  tibe  code,  which  provides  that  ^  an 
attorney  or  counselor  at  law  shall  noi  be  alk)wed  to  discloee  a 
communication  made  by  bis  client  to  him,  or  his  advice  given 
thereon,  in  the  course  of  bis  pattfessional  employment.''  This 
section  is  a  mere  re-enaetmeot  «f  the  -comiiion-law  rule,  and 
it  cannot  be  supposed,  frocn  tfae  general  limgtiage  used,  that  i% 
was  intended  to  change  or  enlarge  that  rule  as  it  had  been  ex» 
pounded  by  the  courts.  It  has  frequently  been  said  that  the 
object  of  the  rule  embodied  in  tfae  section  is  ie -enable  and  en- 
courage persons  needing  profeesional  adviee  to  discloee  freely 
the  facts  in  reference  to  which  they  seek  advice,  witbout  fear 
that  such  facts  will  be  ukade  public,  to  their  disgrace  or  detri- 
ment, by  their  aittomey.  So^  a  o«se  as  this  is  plainly  not 
within  the  mle.  Here  Theron  and  hie  (a^er  were  both  inter- 
ested in  the  advice  whidh  they  sought,  and  ibey  were  both  pi^s- 
ent  at  the  same  tame,  and  engaged  in  the  same  conversation. 
Each  heard  what  the  other  said,  so  that  the  dieclosuree  made 
were  not,  as  betwem  them,  oonOdeotial,  and  ibero  can  be  no 
reason  for  treating  such  dieclosvres  ais  privileged.  It  has  fre- 
quently been  held  that  the  pririlege  secured  by  this  rale  of 
law  does  not  apply  to  a  case  where  two  or  more  persons  con- 
sult an  attorney  for  tSieir  mutual  beneft;  that  it  cannot  be 
invoked  in  any  litigation  which  may  thereafter  arise  between 
such  persons,  but  can  be  in  a  Htigation  between  them  and 
strangers:  Boot  v.  Wright,  31  Hun,  347;  l^kiprman  ▼.  Secit,  87 
Hun,  831;  Foster  v.  Wilkinson^  37  Hun,  244;  Rosenhurg  v. 
RosevAurg,  40  Hun,  91;  Whiting  v.  Barney,  80  N.  Y.  330;  86 
Am.  Dec.  885;  HMard  v.  ffuugkian,  70  If.  Y.  54;  Ifoof  v. 
Wright,  84  N.  Y.  72;  88  Am.  Rep.  495.  Tliercfwe,  if  Charles 
and  Theron  had  been  alive  and  parties  to  this  action,  this 
evidence  would  have  been  competent.  And  as  it  would  then 
have  been  competent,  it  is  equally  competent  in  this  action 
between  their  personal  representatives.  The  fact  that  these 
plaintiffs  are  personally  interested  in  the  estate  of  their  father 
can  make  no  difference  in  the  application  of  the  rule.     They 
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are  partiet  to  (hit  aetion  only  in  a  npresentative  capaeiiy. 
They  legally  stand  as  the  representatives  of  their  father,  and 
.  BO  one  elsa  Evidence  which  n^ould  have  been  competent 
against  him  in  his  lifetime  is  competent  against  his  personal 
lepreseotatives.  Bo  we  think  ttiat  this  case  is  not  within  the 
reason  of  section  8S5;  and  even  if  it  should  be  regarded  as 
within  its  letter,  it  should  be  taken  out  of  the  letter  by  the  ap- 
plication of  the  Ismiliar  mazioiy  OtssanU  rations  leg%$  eeaBoi 
ip§a  lex. 

Several  mtnesses  were  permitted  to  give  evidence  of  decla- 
rations made  by  the  plaintiffs'  intestate,  tending  to  show  that 
he  had  made  a  gift  of  this  money  to  his  son,  and  this  evidence 
was  objected  to  by  the  plaintiffs  as  incompetent  It  is  familiar 
law,  for  which  no  citation  of  authorities  is  needed,  that  the 
declarations  of  a  testator  or  intestate  binding  him,  or  binding 
or  impairing  his  estate,  may  be  given  in  evidence  against  his 
personal  representatives  in  all  cases  where  they  would  have 
been  competent  against  himself  if  he  had  been  living  and  a 
party  to  the  action.  His  executor  or  administrator  represents 
him,  and  stands  in  his  place,  and  his  declarations  admitting 
a  debt  or  obligation,,  or  tending  to  discharge  a  debt  or  obliga- 
tion due  him,  or  to  impair  his  estate  in  any  way,  are  compe- 
tent in  any  litigation  to  which  his  x)er8onal  representatives  are 
a  party.  Therefore,  the  evidence  of  material  admissions  made 
by  Charles  in  his  lifetime  were  competent  against  these  plain- 
tiffs. 

It  is  further  olaimed  that  much  of  the  evidence  thus  re- 
oeived  was  wholly  immaterial,  and  should  therefore  have  been 
excluded.  We  have  carefully  scrutinized  the  evidence,  and 
while  much  of  it  has  but  a  slight  and  remote  bearing  upon  the 
case,  yet  we  cannot  say  that  any  of  it  was  wholly  immaterial. 
It  was  competent  for  the  defendant  to  prove  the  relations 
between  Theron  and  his  father,  and,  to  some  extent,  the  deal- 
ings between  them,  and  the  relations  between  the  father  and 
the  difiSerent  members  of  his  family. 

Complaint  is  made  of  the  charge  of  the  judge.  Our  atten- 
tion is  called  to  no  erroneous  rule  of  law  laid  down  by  him, 
and  the  most  that  can  be  said  is,  that  the  charge  shows  a  sig- 
nificant leaning  in  favor  of  the  defendant,  and  that  the  jadge 
was  strongly  impressed  with  the  merits  of  the  defendant's 
ease.  But  the  mere  intimation  of  an  opinion  by  the  judge 
upon  evidence,  or  upon  the  merits  of  the  case,  or  his  oom- 
ments  apoQ  the  evidence,  though  uniavorable  to  the  party 
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complaining,  furnish  no  ground  for  a  reversal  here,  so  long  as 
the  whole  case  is  submitted  to  the  jury  upon  a  charge  which 
lays  down  no  improper  rule  of  law.  If  a  judge  in  bis  charge* 
to  the  jury  uses  such  language  as  to  improperly  bias  their 
judgments  or  Influence  their  verdict,  that  may  be  ground  for 
the  court  below,  upon  a  motion  for  a  new  trial,  to  set  aside  the 
verdict,  if  satisfied  that  injustice  has  been  done.  But  upon 
an  appeal  to  this  court,  where  the  court  below  has  refused  to 
set  aside  the  verdict,  and  has  affirmed  the  judgment  entered 
thereon,  we  can  review  only  errors  of  law  which  have  been 
properly  excepted  to. 

A  careful  examination  of  the  whole  case  leads  us  to  the  con- 
clusion that  the  exceptions  of  the  plaintiffs  point  out  no  legal 
error,  and  that  there  is  no  ground  for  a  reversal  of  the  judg- 
ment. 

The  judgment  should  be  affirmed,  with  costs. 


Attornkt  and  Clixvt  » Pftivn^BOED  CoMMUNXCATTONaL  —  Where  an  at- 
torney acta  for  several  persons,  he  cannot  testify  in  actions  between  them  or 
any  of  them  and  third  persons,  but  he  may  testify  in  controversies  betwepri 
the  parties  themselves:  Mkhael  v.  Foil,  100  N.  C.  178;  6  Am.  St  Rep  577, 
and  note.  Where  two  parties  submit  a  difficulty  to  an  attorney  in  the  pres- 
ence of  each  other,  such  commnnications  as  they  may  make  are  not  privi- 
leged: Jordan  ▼.  Westermem,  62  Mich.  170;  4  Am.  St.  Rep.  S36;  Ooodwin  Gn^ 
8iov€  etc  Oo.'$  Appeal,  117  Pa.  St.  614;  2  Am.  St.  Rep.  696,  and  note;  Car^ 
▼.  Carejf,  108  N.  G.  267. 

BXIOUTOBS  AND  ADHINLSTRATORS  —  DECLARATIONS  OK  TESTATOR,  WlIKTirRR 

Binding  on  Rbprkskntatiyx. — When  an  executor  brings  suit  to  recover 
rent  from  a  person  who  hae  been  in  possession  many  yeari,  parol  evidcnoe 
that  testator  declared  that  such  person  was  to  pay  no  rent  is  admissible:  Cojc 
▼•  Bahxl,  11  N.  J.  L.  105;  19  Am.  Dea  386. 


Pappbnhbim  V.  Metropolitan  Elevated  E't  Co. 

[12B  Nbw  York,  486.] 

TEOPAaa,  Oontinuino,  Damaoxs  Rbootrrablb  vob. — The  building,  main- 
taining, and  operating  of  an  elevated  railway  is,  as  to  lota  abutting  upon 
the  street^  to  the  owners  of  which  no  compensation  has  been  made,  a 
eon  tinning  trespass;  bat  in  an  action  at  law  for  the  recovery  of  dainaue^ 
for  snch  building  and  maintenance,  the  compensation  must  be  limited  t.t 
the  injuries  suffered  up  to  the  time  of  the  commencement  of  the  A<*tn>.i. 
because  the  railway  company  is  under  a  legal  obligation  to  remove  •!  < 
road  and  struct uree,  and  to  cease  its  trespass,  and  the  law  presumes  it  u  tU 
dosa 

IFASB,  CoNTiNiTiKO,  FiziKO  Damaobs  TOR  Pbrmanbnob  OF.  ^  In  a  suit  in 
•qnity  to  enjoin  the  ooatinnance  of  a  trespass,  the  ooort  may  determine 
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the  amoant  of  damages  which  the  owner  wiU  sastaia  if  the  trespass  shall 
be  permaneatly  continaed,  and  it  may  provide  that  upon  payment  of 
that  sam  the  plaintiff  shall  give  a  deed  or  convey  a  right  to  the  defend* 
ant^  and  it  will  refuse  an  injunction  when  the  deteudant  is  willing  to 
pay  upon  receipt  of  a  conveyance.  If  the  case  is  one  in  which  the  de> 
fendant  has  no  right  to  acquire  the  property,  and  the  plaintiff  wishes  to 
■top  further  trespass,  an  injunction  will  issue  without  imposing  on  him 
any  condition  to  convey  when  tendered  the  amount  which  would  com* 
pensate  him  for  the  permanent  continuance  of  the  trespass,  and  the  dam* 
ages  recoverahle  wiU  be  limited  to  the  commencement  of  the  action. 

BmifBfiT  Domain,  Damaqbs  at  Tiui  or  CoNDXMNATIo^r,  when  mot  a 
Profxb  Test.  —  If  a  railway  corporation  enters  upon  a  street,  and  there 
constructs  and  maintains  a  railway,  by  which  the  value  of  the  property 
abutting  on  the  street  is  depreciated,  and  after  such  depreciation  has 
taken  place  commences  proceedings  for  condemnation,  the  amount 
which  it  must  be  required  to  pay  should  be  determined  by  ascertaining 
what  would  be  the  fair  market  value  of  the  property  at  the  time  of  the 
condemnation  without  the  railway,  and  deducting  from  that  sum  snch 
value  with  the  railroad  in  existence. 

Sminxnt  I>om aik  —  PaROHASBR  or  Real  Propsrtt  aitxr  thb  Comstruo- 
TION  T»  Promt  THXRXor  of  a  railroad  by  which  it  is  depreciated  in  value 
is,  when  proceedings  are  subsequently  commenced  to  obtain  the  right  to 
maintain  such  railroad,  entitled  in  the  assessment  of  damages  to  have 
the  land  valued  as  if  such  railway  had  not  yet  been  constmcted.  This 
assessment  cannot  be  diminished  by  the  fact  that  because  of  the  exist- 
ence of  the  railroad  when  he  purchased  he  was  able  to  secure  the  property 
at  less  than  its  former  value,  on  account  of  the  depreciation  occurring 
while  it  was  the  property  of  his  vendor,  from  the  construction  and  main- 
tenance of  the  railroad. 

TRESPAsa,  Ck>MTiMuiMo,  Damaois  Rsooyrrabls  vor  bt  Vbmdxe.  —If  an 
elevated  railway  is  constructed  and  maintained  in  front  of  a  city  lot^ 
interfering  with  the  owner's  easements  of  light,  air,  and  aocess,  without 
making  any  compensation,  whereby  the  market  value  of  the  property 
is  depredated,  and  he  afterwards  sells  it,  his  vendee  is  entitled  to 
y>MnfAin  (uit  to  rccover  damages  sustained  during  his  (the  vendee's) 
ownership^  and  to  enjoin  the  further  maintenance  of  the  railroad  unless 
compensation  is  made  for  permanent  loss  and  damage,  and  in  estimating 
the  amount  of  such  permanent  damage,  is  entitled  to  have  the  lot  valued 
as  though  such  road  were  not  yet  in  existence.  In  other  words,  his 
damages  should  not  be  diminished  by  the  fact  that  the  property  had, 
before  his  purchase,  already  depreciated  in  value  on  account  of  the  rail* 
way,  and  loss  had  thereby  already  resulted  to  his  vendor. 

Action  to  enjoin  the  defendants  from  operating  their  rail- 
road in  front  of  plaintifif 's  premises,  to  compel  the  removal  of 
the  structures  already  built  there,  and  to  recover  for  loss  and 
damage  sustained  by  reason  of  the  past  operation  of  the  road; 
and  in  the  event  that  the  defendants  should  be  allowed  to 
operate  their  road,  that  they  first  be  required  to  pay  plaintiflF 
the  amount  of  the  permanent  loss  and  damage  sustained  by 
reason  of  such  operation.  Defendants'  road  was  built  in  the 
year  1880,  under  the  provisions  of  an  act  of  the  legislature  of 


( 
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the  year  1875,  commonly  known  at  ''The  Rapid  Transit 
Act,*'  which,  while  it  authorized  the  construction  of  the  road, 
did  not  attempt  to  confer  authority  to  take  property  without 
compensation.  The  plaintiff,  however,  was  not  the  owner  of 
the  property  at  the  time  the  road  was  built  and  its  operation 
commenced,  but  became  such  owner  by  purchase  about  three 
years  afterwards.  It  was  found  that  the  injuries  sustained  hy 
plaintiff  from  the  time  of  her  purchase  to  the  trial  of  the  action 
amounted  to  eighteen  hundred  dollars,  and  that  if  the  road 
should  be  permanently  maintained  and  operated,  damages  in 
the  further  sum  of  two  thousand  dollars  would  result  Judg- 
ment waa  rendered  for  the  plaintiff,  with  the  proviaion  that  an 
iiijunction  should  not  issue  if  the  defendants  elected  to  pay 
the  amounts  above  named  upon  the  execution  to  them  by 
plaintiff  of  a  deed  conveying  to  them  plaintiff's  interest  in  the 
•aaements  taken  by  them.  From  this  judgment  the  defend- 
ants appealed  to  the  general  term,  where  the  judgment  of  the 
trial  court  was  affirmed,  and  thereupon  defendants  prosecuted 
a  further  appeal  to  this  court 

Jvlien  T.  Davies  and  Brainard  Thttes^  for  the  appellanta; 

Chariei  Oibion  Bennett^  for  the  respondent 

Peckham,  J.  The  structure  erected  by  defendanta  in  Second 
Avenue,  in  front  of  the  plaintiff's  premises,  waa  as  to  her  an 
illegal  structure,  and  inconsistent  with  the  use  of  the  avmiue 
as  a  public  street  At  the  time  of  building  the  railway  a  tres- 
pass was  committed  by  the  defendants  upon  the  property  now 
owned  by  the  plaintiff,  although  she  did  noi  own  it  at  that 
time.  Such  trespass  has  been  continued  from  the  time  when 
the  road  was  built  up  to  the  time  when  the  judgment  in  this 
action  was  entered.  By  continuing  the  trespass,  the  defend- 
ants laid  themselves  open  to  oontinuoua  actions,  in  which  the 
recovery  would  be  for  the  damage  sustained  up  to  the  time  of 
the  commencement  of  each  action.  These  propositions  are 
clear,  and  are  now  undisputed.  They  have  been  settled  by 
the  cases  of  Story  v.  New  York  etc.  R.  R,  Co.,  90  N.  Y.  122,  48 
Am.  Rep.  146,  and  TJline  v.  New  York  tic.  R.  R.  Co.,  101  N.  Y. 
98, 64  Am.  Rep.  661,  so  familiar  to  the  court  and  the  bar.  The 
itructure  being  illegal  as  to  plaintiff,  and  constituting  a  con- 
tinuing trespass,  the  railroad  company  is  under  a  legal  oUiga- 
•n  ^  ^^^^^  **>  and  the  law  presumes  that  the  company 

In  an  aotfon  at  law,  the  owner  of  the  property  interfenvd 


Oct.  1&91.]     PAPFffiiHfiit  V.  MnBOFQUTAS  B.  R^T  Co.     489 

with  or  trespassed  opoft  cabiiq*  reoo^er  damages  to  his  prem- 
ises, based  upon  the  aasmnptron  that  siioh  trespass  is  to  be 
permaneat  He  can  neceiTer  only  tbt  damages  which  he  has 
Bustaioed  up  to  the  commeDcettent  of  the  action*  The  jadg* 
moiit  entered  for  the  daiaages  sosttauned  does  im4  operate  as  a 
purchase  of  the  nghi  to  oootinne  tlw  treqiasa.  But  the  owner 
may  resort  to  equity  far  the  perpoae  ef  eDJotning  the  oontinii- 
ance  of  the  trespasSy  and  to  thua  preTsnt  a  multiplicity  of  actions 
at  law  to  recover  damages;  aad  in  such  an  action  the  court 
may  determiao  the  amount  of  dama^  wliiefa  the  owner  would 
sustain  if  tlie  trespass  were  permanently  continued,  and  it 
may  provide  that  upon  payment  of  that  sum,  the  plaintiff 
shall  give  a  deed  or  c<mvey  the  right  to  the  defendant,  and  it 
will  refuse  an  injunction  when  the  defiendantis  willing  to  pay 
upon  the  reoeipt  of  a  conveyanee.  The-  court  docs  nob  adjudge 
that  the  defendant  shall  pay  such  sum  and  that  the  plaintiff 
shall  so  convey.  It  provides  that  if  the  conveyance  is  made 
and  the  money  paid,  no  injunction  shall  issue.  If  de- 
fendant refuse  to  pay^  the  injunetion  issisea.  It  may  be 
that  in  the  case  of  a  railroad  actually  running  its  cars  upon 
or  through  property  of  another,  it  would  not  be  justified  in 
refusing  to  pay  upon  the  delivery  of  the  conveyance,  and 
instead  thereof  submitting  to  an  injnnction.  Public  interests 
might  have  a  right  to  be  heard  in  that  respect.  But  it  is 
enough  to  say  that  in  the  oases  where  permanent  damage  is 
to  be  paid,  there  is  a  condition  that  a  conveyance  shall  be 
made,  and  the  defendant  thus  secures  titfe  to  the  property 
used.  In  cases  where  the  owner  wishes  to  actually  stop  the 
further  trespass,  and  where  the  defendant  has  no  legal  right  to 
acquire  the  properey^  such  conditjon  would  not  be  inserted, 
and  an  injunciicm  would  issue  upon  the  right  of  the  owner 
being  determined:  Hendenen  ▼•  If$w  Yprk  Cent.  IL  R.  Co.,  78 
N.  Y.  42a 

The  plaintiff*,  if  be  receive  the  .amount  of  the  permanent 
damage,  is  by  the  court  compelled  to  convey  the  interest  to  the 
defendant  which  the  defendant  paya  for  in  that  way.  Con- 
demnation proceedinga  are  thus  avoided;  It  is  conclusively 
determined  that  the  trespass  is  to  be  oootinuous,  and  defend- 
ant concedea  it  when  it  avails  itsdf  of  the  condition  and  paya 
the  permsKnent  damage  in  otder  to  receive  the  conveyance.  It 
ia  only  in  this  way  tlhat  the  owner  recovers  as  fw  a  permanent 
damage  to  hia  psoperty. 

In  &  case  wlmfr  the  defendant  lias  no  power  to  eondMBB  ttie 
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property,  if  the  owner  in  that  event  proceed  in  equity,  he 
recovers  only  hie  damage  up  to  the  entry  of  the  jadgment,  and 
at  the  same  time  secures  an  injunction  which  prevents  the 
future  trespass.  If  the  owner  sue  at  law,  he  recovers  his 
damages  as  stated.  If  the  owner,  without  having  brought  any 
suit  in  equity,  sell  his  property  at  a  loss  caused  by  the  erection 
of  the  railroad,  the  question  at  once  arises  as  to  what  rights  are 
acquired  by  the  purchaser,  and  what  claim,  if  any,  has  the 
vendor  against  defendant.  The  vendee  has  in  such  case  pur- 
chased and  the  vendor  has  sold  to  him  in  fee-simple  absolate 
the  premises  fronting  the  street,  to  which  premises  are  attached, 
as  property  passing  to  him  by  the  conveyance,  the  easements 
of  light,  air,  and  access,  which  the  defendants  have  already 
interfered  with  and  trespassed  upon  by  the  erection  and  oper- 
ation of  the  road:  Story  v.  New  York  etc.  R.  R.  Co,,  90  N.  Y. 
122;  43  Am.  Rep.  146;  Lahr  v.  Meiropcliian  etc.  Ry  Co.,  104 
N.  Y.  268;  Kano  v.  New  York  etc.  R.  R.  Co.,  125  N.  Y.  164. 
The  vendee  finds  the  railroad  making  use  of  a  portion  of  his 
property  without  right,  and  in  the  character  of  a  mere  wrong- 
doer. That  use  depreciates  the  value  of  the  remaining  part  of 
the  owner's  property,  and  causes  him  daily  damage.  He  in- 
stitutes his  action,  either  at  law  or  in  equity,  to  recover  dam- 
ages up  to  the  time  of  the  commencement  of  the  action  or 
permanently,  and  for  an  injunction,  as  the  case  may  be,  and 
in  answer  to  proof  of  ownership  and  daily  or  permanent 
damage,  he  is  told  by  way  of  defense  that  the  railroad  com- 
pany paid  or  is  liable  to  pay  to  bis  vendor  the  difference  be- 
tween what  the  vendor  sold  the  property  for  to  him  and  what 
it  could  have  been  sold  for  if  the  railroad  were  not  there,  and 
therefore  it  has  the  right  to  continue  the  act  which,  by  such 
payment  or  liability,  has  been  changed  from  a  trespass  to  a 
valid  action.  It  is  true  that  the  railroad  has  not  received 
any  conveyance  of  any  right  to  continue  the  trespass.  On 
the  contrary,  the  vendor  conveyed  to  plaintiff  the  absolute  fee- 
simple  in  the  property,  and  all  the  ordinary  rights  of  owner- 
ship passed  with  such  conveyance.  It  was  after  such  con- 
veyance, and  when  the  vendor  was  no  longer  owner,  that, 
according  to  defendants,  the  company  paid,  or  became  liable 
to  pay,  his  alleged  loss  caused  by  such  sale,  and  which  pay- 
ment or  liability  defendant  now  claims  has  altered  the  situ- 
ation so  effectually.  The  vendee  who  obtained  the  property 
at  what  may  have  been  a  low  price  has,  nevertheless,  the 
rights  of  a  general  owner,  which  are  not  dependent  upon  the 
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price  which  he  paid  for  his  title.  Every  day  that  the  com- 
pany operates  its  road  over  or  through  the  property  of  the 
plaintiffit  commits  an  illegal  act  or  trespass,  and  the  character 
of  that  act  with  respect  to  the  property  of  the  plaintiff  is  not 
in  any  degree  affected  by  the  fact  that  the  plaintiff's  vendor 
Bold  his  property  at  a  loss,  which  that  vendor  says  he  sustained 
from  the  illegal  action  of  the  defendant.  There  is  no  doubt 
that  the  same  easements  which  were  appurtenant  to  the  prem- 
ises  owned  by  the  plaintiff's  vendor  passed  to  his  vendee,  the 
present  plaintiff,  by  the  conveyance  to  her.  They  passed 
because  they  were  appurtenant,  and  the  vendor  never  attempted 
to  reserve  them,  assuming  even  that  such  reservation  were  a 
legal  possibility.  As  these  easements  passed  to  the  vendee  and 
became  her  property,  as  much  so  as  the  fand  itself,  how  is  it 
that  the  railroad  company  has  become  possessed  of  the  right 
to  appropriate  such  easements,  or  any  portion  of  them,  with- 
out payment  to  her?  Her  private  property  is  taken  without 
compensation  to  her  under  such  circumstances,  if  defendant 
have  the  right  to  permanently  enter  upon  and  use  these  ease- 1 
ments,  and  thus  a  constitutional  guaranty  is  violated  in  her  f 
case,  and  she  is  without  redress.  The  answer  to  this  assertion 
is  made  by  the  counsel  for  defendants  in  a  very  ingenious 
argument,  the  foundation  of  which  is,  however,  laid  in  what 
seems  to  me  an  erroneous  application  of  a  general  rule  relating 
to  the  measure  of  damages  in  condemnation  proceedings,  and 
from  which  it  is  argued  that  the  real  actionable  loss  falls  upon 
the  owner  of  the  property  when  the  road  was  built,  provided 
he  sells  his  property  in  a  depreciated  market.  They  claim 
that  such  an  owner  has  a  cause  of  action  to  recover  the  loss  he 
has  sustained  by  a  sale  of  his  property  in  a  market  depreciated 
by  the  wrongful  act  of  defendants  in  entering  upon  or  appro- 
priating the  easements  appurtenant  to  such  property. 

The  argument,  of  course,  assumes  that  if  such  a  cause  of 
action  be  made  out,  it  must  follow  that  none  arises  in  favor  of 
a  subsequent  purchaser  who  obtains  the  land  at  a  price  re- 
duced- on  account  of  the  existence  of  the  road.  Unless  the  one 
cause  of  action  exclude  the  other,  the  defendants  would  accom- 
plish nothing  by  proving  the  existence  of  one  in  favor  of  the 
original  owner. 

The  defendants'  counsel  assert  that  the  permanent  damage 
to  the  property  was  sustained  by  the  vendor  at  the  time  he 
sold  to  the  plaintiff,  and  that  the  company  is  liable  to  pay  the 
same  to  him.    Hence  they  say  that  in  taking  from  the  present 
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owner  the  eaiements  spoken  o^  which,  when  separated  from 
the  land  to  wliich  thej  are  appurtenant,  are  of  themselves  but 
of  nominal  value,  the  defendants  would  only  be  condemned 
to  pay  therefor  a  nominal  sum,  such  as  six  cents;  and  as  to 
the  resulting  loss  in  value  to  the  adjoining  land  of  the  vendee, 
caused  by  the  erection  and  operation  of  the  railroad,  the  ven- 
dee has  not  sustained  that  loss,  because  she  has  only  paid  Cor 
the  property  the  sum  to  which  it  had  depreciated  by  reason 
of  the  existence  of  the  road  in  front  of  it.  Continuing  the  ar- 
gument, the  counsel  for  the  defendants  state  that  if  the  present 
owner  (the  vendee)  should  commence  an  action  to  restrain  the 
further  trespass,  the  defendants  coiUd  at  once  commence  pro? 
ceedings  to  condemn  the  easements^  and  that  the  rule  of  dam- 
ages  would  be  the  difievence  between  the  present  market  value 
of  the  whole  property  and  thai  portion  which  would  be  left  after 
the  taking,  and  that  difierence  would  be  nominal  only.  So 
taat  when  the  present  owner  commences  her  action  to  restrain 
the  further  commission  of  the  trespass)  Uie  whole  matter  may 
be  adjusted  in  such  suit,  and  the  same  rule  of  damages  would 
obtain.  The  result  would  be  either  that  the  defendants  would 
be  enjoined  from  further  operating  their  road  until  they  paid 
six  cents,  the  nominal  damage  sustained  by  the  present  owner 
of  the  easements,  or  else  the  bill  would  be  dismissed  entirely, 
on  the  ground  that  the  aid  of  equity  could  not  be  invoked  for 
the  purpose  of  compelling  the  payment  of  merely  nominal 
damiiges.  This  course  of  argument  does  not^  aa  it  seems  to 
me,  answer  the  claim  of  the  present  owner  to  enjoin  the  fur- 
ther trespass  upon  her  property  unless  she  is  paid  the  damage 
which  such  trespass  will  permanently  cause  her.  That  dam- 
age is  not  merely  nominal. 

In  ISSO,  the  defendants  erected  their  road,  and  by  its  ereo- 
tion  and  operation  depreciated  the  value  of  the  property  now 
owned  by  the  placntiff.  In  erecting  their  road  they  trespassed 
upon  the  easements  appurtenant  to  that  property,  and  such 
trespass  has  been  continuous  ever  since.  By  these  wrongful 
acts  the  market  value  of  the  plaintiff's  property  has  been 
greatly  depreciated.  If  they  were  compelled  to  resort  to  con- 
demnation proceedings,  the  defendants  say  it  is  the  present 
market  value  which  they  must  pay.  The  vice  in  this  argument 
lies  in  the  erroneous  statement  of  the  measura  of  damages. 
In  such  case  and  under  these  circumstances,  where  the  value 
has  been  depreciated  by  tE^  wrongful  entry  of  defendants 
K^pon  the  property,  it  is  not  the  present  market  value  of  such 
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properij  ihu9  damaged  thai  tbe  defendante  timet  pajr.  Actual 
market  value  at  tbe  time  of  the  iastitutton  of  tbe  ooDdenma- 
tioa  prooeedingB  ia  usually  the  iaqmry.  But  when  the  de» 
fendant  has  already  entered  upon  the  property,  and  baa 
depreciated  ite  value  theraby,  it  is  plain  that  the  simple  quee* 
tion  of  value  at  the  time  of  condemnation  is  not  the  pr(^>er 
rule.  In  such  ease,  the  inquiry  must  be,  What  would  be  tbe 
fair  market  value  of  the  whole  property  at  the  time  of  condem- 
nation without  the  railroad?  and  the  difference  between  that 
sum  and  the  present  market  value  of  the  property  left,  with 
the  railroad  in  existence,  would  constitute  the  measure  of 
damages  to  which  the  owner  would  be  entitled. 

This  inaugurates  no  new  rule  of  damages  in  condemnation 
proceedings  in  this  state.  Am  the  entry  was  unlawful,  it  is  for 
the  purpose  of  arriving  at  the  value  of  the  property  regarded 
as  not  made,  and  tbe  inqwry  is.  What  is  the  present  value  of 
such  property  without  the  presence  of  a  structure  which  is 
there  without  right,  and  which  cannot  be  conti&ued  without 
payment  in  full  for  all  damage  done?  Its  oxietence  cannot 
be  considered  for  ibe  purpose  of  diminisliitng  what  would  other* 
wise  be  the  present  market  value  of  the  property.  I  Aink 
the  same  rule  would  hold  in  the  case  put  by  the  defendants, 
where  the  city  or  any  other  body  having  the  power  should 
seok  to  take  tiie  owner's  property,  even  though  such  owner 
bad  himself  purchased  subsequent  to  the  erection  of  the  road. 
The  city  would  have  no  right  to  take  the  property  from  its 
owner  on  a  valuation  based  uxxm  the  permanent  character  of 
a  trespass  which  the  law  regards  as  temporary.  The  inquiry 
in  the  case  supposed  would  still  be,  What  would  be  the  fair 
market  value  of  the  property  witii  the  railroad  awayt  That 
sum  the  city  would  have  to  pay,  and  when  it  acquired  the  title, 
it  wonld  have  the  same  right  as  any  other  owner  to  compel  the 
defendants  to  desist  from  their  trespass  or  pay  the  amount  of 
permanent  damage  they  caused  by  its  continuance.  Under 
thu  rule,  the  amount  which  the  present  owner  may  have  paid 
for  the  property  will  be  wholly  immaterial.  As  the  act  of  the 
defendant  in  trespasring  upon  or  apprc^riating  any  portion  of 
the  property  was  unlawful,  any  depreciation  in  the  value  of 
the  property  caused  by  such  illegal  action  eannot  be  regarded 
in  fixing  the  value  of  the  property  to  be  taken  or  the  damage 
to  that  which  will  remain.  The  claim  of  the  defendants,  that 
the  loss  from  the  depreciatioB  in  value  was  suffered  by  the 
original  owner  when  he  sold,  and  tiiat  it  is  a  personal  claim  in 


494    Pappsnhsim  v.  Metropolitan  K  B't  Co.      [New  Yoric, 

his  case  against  them  for  which  they  are  responsible,  cannot, 
as  it  seems  to  me,  be  maintained.    Such  a  doctrine  would  do 
away  with  the  the  right  of  an  owner  of  property  to  prevent  a 
continuous  trespass  upon   it  by  another.      The  defendants 
would  say  that,  because  the  original  owner  transferred  the 
property  to  his  vendee,  the  defendants,  by  reason  thereof,  were 
thereby  invested  with  the  right  to  continue  forever  the  original 
trespass,  and  the  consideration  for  such  license  rested  in  their 
liability  to  pay  (not  necessarily  in  the  payment  to)  the  vendor 
the  difference  between  the  sum  which  he  actually  received  for 
the  conveyance  of  his  land  and  that  which  he  would  have 
been  able  to  secure  had  it  not  been  for  the  acts  of  the  defend- 
ants.    Whether  such  sum  had  been  paid  or  not  would  be  im- 
material so  far  as  concerned  the  present  owner.     That  would 
be  a  matter  between  the  original  owner  and  the  defendants. 
But  the  present  owner,  on  account  of  the  transfer  of  the  land 
to  him,  would  really  have  no  right  to  prevent  the  trespass,  no 
matter  how  much  in  truth  his  property  was  damaged,  and 
although  the  defendants  had  no  more  title  to  the  property 
trespassed  upon  than  they  ever  had.    They  could  have  no  title 
because  the  original  owner  transferred  it  to  his  vendee,  and 
after  such  transfer,  of  course,  that  owner  could  not  again  trans- 
fer any  portion  of  the  property  to  any  one  else.    The  vendee 
took  the  title,  and  he  certainly  has  not  conveyed  it  to  the 
defendants,  but,  on  the  contrary,  still  retains  it  absolutely. 
Thus  with  no  title  the  defendants  have,  by  this  course  of  rea* 
soning,  been,  in  substance,  invested  with  a  right  to  perpetually 
appropriate  property  belonging  to  the  plaintiff  because  of  a  lia- 
bility on  their  part,  as  they  allege,  to  pay  a  former  owner  cer- 
tain damages  which  he  alleges  he  sustained  by  selling  his 
property  to  the  plaintiff  at  a  reduced  value,  caused  by  defend- 
ants' illegal  act.    This  mere  liability  of  the  defendants  to  re« 
imburse  the  vendor  operates,  by  defendants'  argument,  as  a 
bar  to  the  rights  of  the  vendee.    If  not  paid  by  the  defendants, 
the  liability  still  remains,  and  of  course  the  bar  still  contin- 
ues; and  thus  the  general  right  which  follows  the  poesesaion 
of  property  to  protect  it  from  a  trespass  is  denied  an  owner, 
because  the  defendants  are,  they  say,  liable  to  a  former  owner 
on  a  personal  claim  by  him  for  a  loss  occasioned  by  a  sale. 
Heretofore  absolute  ownership  or  legal  possession  of  property 
has  been  regarded  as  sufficient  to  enable  the  owner  to  protect 
it  from  a  trespass.     It  has  been  sufficient  to  permit  him  to 
maintain  an  action  to  restrain  its  continuance,  even  though  ha 
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was  fortunate  enough  to  secure  the  property  at  one  half  its 
value.  The  inquiry  in  such  cases,  where  the  owner  sought  to 
restrain  the  future  trespass,  has  never  been  in  regard  to  the 
price  which  the  owner  paid,  or  whether  the  former  owner  sold 
at  a  loss  on  account  of  the  trespass.  The  inquiry  has  been 
whether  the  plaintiff  was  the  owner  or  entitled  to  the  posses- 
sion, and  whether  the  acts  of  the  defendants  were  illegal. 
That  is  all  that  should  now  be  required. 

I  have  thus  far  referred  to  the  case  of  the  vendee  for  the 
purpose  of  inquiring  what  rights  appertained  to  him  as  the 
present  owner  of  the  property.  But  the  argument  in  favor  of 
the  vendor,  who  owned  the  property  when  the  road  was  built, 
and  who  sold  his  land  in  a  depreciated  market,  caused  by  the 
wrongful  acts  of  the  defendants,  is  not,  to  my  mind,  very  strong. 

In  the  first  place,  he  had  his  right  of  action  to  recover  for 
all  damage  caused  by  the  trespass  up  to  the  time  of  the  com- 
mencement of  his  action,  and  the  subsequent  conveyance  of 
the  land  would  not  in  any  way  afifect  that  right.  If  he  de- 
sired to  restrain  the  further  continuance  of  the  trespass,  or  to 
recover  for  the  permanent  damage  caused,  he  could,  while 
owner,  commence  and  maintain  his  action  in  equity.  In  that 
action  he  would  obtain  full  relief.  If  he  chose  to  sell  instead 
of  using  the  remedies  which  the  law  gives  him^  that  was  a 
matter,  legally  speaking,  of  his  own  choice.  The  defendants 
did  not  compel  or  limit  or  restrain  such  sale.  Notliing  that 
they  did  could  be  said  to  amount  to  any  compulsion  by  them. 
The  law  says  their  action  cannot  be  regarded  as  a  permanent 
trespass,  for  the  very  reason  that  it  is  unlawful,  and  the  law 
will  not  presume  that  an  unlawful  act  is  to  be  forever  con- 
tinued. His  choice  to  sell,  rather  than  avail  himself  of  the 
remedies  given  him  by  the  law,  does  not  furnish  a  cause  of 
action  against  the  defendants  to  reimburse  him  for  a  loss  aris- 
ing because  of  the  presumption  he  has  indulged  in,  that  the 
trespass  would  be  continuous  and  unpaid  for.  He  has  chosen 
to  regard  the  trespass  in  a  light  opposite  to  that  in  which  the 
law  regards  it,  and  the  loss  he  has  suffered  thereby  is  not  one 
which  the  law  can  regard  as  caused  by  the  defendants.  If 
the  original  owner  thus  choose  to  sell  his  property  without  en* 
forcing  those  rights  which  he  has  only  by  virtue  of  such  owner- 
ship, the  purchaser  at  any  rate  takes  his  fee,  and  with  it  the 
rights  of  such  an  owner.  The  right  to  enjoin  the  continuance 
of  the  trespass  has  not  escaped  by  the  conveyance.  It  cannot 
rest  with  the  vendor,  for  he  has  no  longer  any  interest  in  the 
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land.  Unless  it  passed  to  the  vendee  it  hsfl  YaBished,  and  jet 
no  conveyance  by  any  one  having  the  right  to  convey  has  been 
made  to  the  trespasser,  and  so  far  as  the  legal  title  to  the  pivp* 
erty  is  concerned,  the  trespasser  has  no  lot  or  pareri  in  it.  tt 
seems  to  rue  the  right  passed  to  the  vendee. 

I  can  see  no  similarity  in  the  case  of  the  owner  of  property 
who  has  thus  sold  at  a  loss,  to  that  of  one  who  has  suffered 
from  a  slander  of  his  title.  To  start  with,  there  is  in  the  ease 
at  bar  no  slander.  And  again,  there  is  no  malice.  The  ereo- 
tion  of  a  structnra  on  plaintifiTs  ]MX>perty  by  defendante  cannot 
be  twisted  into  a  slander  of  plaintiff's  title  by  them.  No  one 
asserts  that  the  defendants  built  their  road  knowing  tbej  were 
wrong-doers  or  trespassers.  The  findings  in  this  eaee  sub- 
stantially negative  any  such  idea.  Theeonrt  finde  thai  the 
road  was  built  in  eonformity  with  plans  prescribed  by  boards 
of  conimissionerB  appointed  under  legislative  authorit7«  It 
has  been  held  that  punitive  damages  ought  not  to  be  awarded 
against  defendants  for  the  taking  of  the  property  of  abutting 
owners  by  the  building  of  their  road:  Pwoen  v.  MtvnhaUan  R. 
Co.,  120  N.  Y.  178.  In  brief,  all  the  substantial  facts  which 
constitute  a  cause  of  action  for  slander  of  title  are  absent  in 
this  case,  and  the  facts  which  exist  have  no  analogy  to  those 
which  constitute  such  a  cause  of  action.  The  wrong  by  the 
defendants  in  the  erection  of  the  railroad  does  not  directly  or 
proximately  cause  the  sale  of  the  vendor's  property  at  a  loss. 
The  defendants'  counsel  lays  down  the  rule  broadly,  that 
*'  whoever,  by  a  wrongful  act,  limits  or  restrains  another  in 
res[iect  to  his  lawful  right  to  dispose  of  fais  property  in  the 
market  to  the  best  advantage,  is  liable  in  an  action  at  law  for 
the  damages  thereby  occasioned."  Without  stopping  to  ques- 
tion the  accuracy  of  the  rule,  which  the  defendants  here  lay 
down  as  an  abstract  proposition,  I  think  no  case  ean  be  found 
where  it  has  been  enforced  under  such  circumstances  as  tUs 
case  presents.  All  the  facts  must  be  here  taken  into  account. 
It  must  be  remembered  that  the  law  regards  the  act  as  a  tern* 
porary  wrong  only,  and  as  such  it  provides  a  ftdl  remedy  fer 
it.  It  provides  a  full  equitable  remedy  if  the  owner  choose  to 
pursue  it  and  the  act  be  of  a  permanent  nature. 

If,  instead  of  resorting  to  his  legal  or  his  equitable  remedy, 
he  choose  to  sell,  it  cannot  be  said  that,  in  a  legal  sense,  he 
has  been  limited  or  restrained  in  respect  to  his  lawful  right  to 
sell  his  property  by  defendants'  wrongful  act  The  connection 
between  the  sale  and  the  alleged  cause  is  too  remote  and  indefi- 
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Btte;  it  is  not  proximate  or  direct.  Further  than  this,  how- 
orer,  the  right  <rf  action  with  respect  to  the  damage  inheres  in 
the  owner  and  possessor  of  the  land,  and  it  is  by  reason  of  such 
ownership  and  possession  that  the  right  of  action  accrues: 
Brmeaiedi  ▼.  Sout?^de  R,  R.  Co,,  65  N.  Y.  220;  Corning  v.  Troy 
€tc.  Factory,  40  N.  Y.  191.  A  perpetual  injunction  was  sua* 
iained  in  the  first  above-entitled  case,  wliich  was  obtained  by  a 
parckaser  of  land  abutting  on  the  street,  restraining  the  further 
Of>eration  of  the  road,  although  it  was  operated  prior  to  bis 
purchase.  Nothing  that  has  been  said  in  any  other  case  in 
this  court  is  opposed  to  these  views.  On  the  contrary,  they  are 
in  the  line  of  all  its  previous  utterances.  The  point  was  not 
4eeided  in  the  HendersoQ  ca«e,  nor  has  it  been  decided  in  the 
Lawrence  case  against  these  same  defendants  (reported  in  126 
N.  Y.  483).  The  question  in  the  last  case  was  in  relation  to  the 
validity  of  the  de&nse  alleging  that  the  property  was  used 
for  the  pnrposea  of  a  house  of  prostitution.  The  defense  wa« 
disallowed,  for  the  reasons  stated  in  the  opinion  of  Andrews,  J., 
mad  the  rule  of  damages  stated  in  the  Uline  case  was  reiter- 
ated,— that  of  diminished  rental  value.  The  case  of  King  v. 
Jfoyor  sfc,  102  N.  Y.  171^  sinaply  held  that  the  right  to  com- 
pensation for  the  property  taken  belonged  to  him  who  was  the 
owner  of  the  fee  at  tbe  time  the  city  took  possesRion,  although 
before  the  award  under  the  statute  the  original  owner  had  con- 
vejed  the  premises.  This  wha  wpon  the  ground  that  the  stat- 
ute authorizing  ttie  taking  oontained  an  adequate  and  certain 
method  for  raising  the  money  on  the  part  of  the  city  to  pay 
for  the  taking,  and  that  when  tbe  possession  was  taken  by  the 
mtj  under  the  statute  it  was  a  legal  possession,  and  the  award 
which  was  subsequently  made  paid  for  the  title  at  the  time 
the  possession  was  taken,  and  that  was  in  the  original  owner 
who  conveyed  before  the  award  was  made.  Tallman  v.  Metro^ 
politan  E.  Ry  Co.,  121  N.  Y.  119,  does  not  assert  or  assume 
that  the  plaintiff  cot.ld  recover  for  the  diminished  rental  value 
for  a  term  any  portion  of  which  was  in  the  fnture.  The  recov- 
ery in  that  case  had  been  allowed  for  a  possible  use  of  the 
premises  which  the  plaintiff  had  not,  in  fact,  attempted  to 
make,  and  the  possible  profits  for  such  possible  use  we  held  he 
was  not  entitled  to  recover.  I  have,  as  is  seen,  alluded  to  but 
a  few  of  the  many  cases  cited  by  counsel  in  the  very  elaborate 
hrieis  submitted  to  us.  I  have,  however,  read  them,  and  I  feel 
oooikdant  that  nothing  is  laid  down  herein  which  is  opposed  to 
anything  heretofore  decided  by  this  court.    What  the  ultimate 
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rights  of  lessor  and  lessee,  as  against  defendants,  maj  be,  we 
of  course  do  not  decide  in  this  case.  Their  rights  are  not 
before  us.  Whether  there  is  or  is  not  any  distinction  between 
the  rights  of  a  vendor  in  fee  and  those  of  a  lessor  is  not  the 
question,  and  we  do  not,  therefore,  discuss  iU  The  judgment 
here  should  be  affirmed,  with  costs. 


In  thb  Opikioh  in  the  principal  case,  it  ia  aaid  that  in  aaaaaeing  damagai^ 
**  the  inquiry  maab  be»  What  would  be  the  fair  market  vtloe  of  the  whole 
property  at  the  time  of  the  condemnation  withoat  the  railway?  and  the  dif- 
ference between  that  sum  and  the  present  market  Talue  of  the  property  left, 
with  the  railroad  in  existence,  would  constitute  the  m'easnre  of  damages  to 
which  the  owner  would  be  entitled."  IVom  thia  statement,  we  inferred  tiiat 
the  proper  course  of  proceeding  at  the  trial  of  a  cause  invoWing  iaaoes  like 
those  presented  in  the  principal  case  would  be  to  obtain  some  witness  or  wit- 
nesses whose  knowledge  and  experience  were  such  as  to  qualify  them  to  make 
the  two  estimates  appparently  required,  —  in  other  words,  persons  who  were 
best  litted  to  state  what  is  the  ralue  of  the  premises  with  the  railroad  exist- 
ing and  in  operation,  and  what  would  be  such  value  if  the  railroad  were  not 
in  existence.  This  is,  however,  precisely  the  conrdo  of  proceeding  which  the 
same  court  declared  to  be  erroneous,  in  an  opinion  written  by  the  same  judge 
just  one  week  after  the  principal  case  was  decided.  The  opinion  of  the  court 
in  this  latter  case,  so  far  as  applicable  to  this  pointy  was  as  follows:  — 

"  Upon  the  trial,  a  witness  was  called  on  behalf  of  the  plain ti£^  and  testified 
that  he  was  a  real  estate  broker,  and  had  carried  on  that  occupation  in  the 
city  of  New  York  for  twenty-eight  years;  his  transactions  had  extended 
throughout  the  whole  city,  and  had  involved  both  leasing  and  selling;  ho 
knew  the  property  in  question,  and  was  familiar  with  the  value  of  that  prop- 
erty, and  of  the  property  in  the  neighborhood;  he  had  made  an  ezaminat&Ni 
of  the  property  with  a  view  of  seeing  what  the  physical  effects  to  the  abat- 
ting  property  were,  produced  by  the  railroad  and  its  trains,  commencing  at 
least  six  months  ago,  on  four  or  five  different  occasions;  he  had  given  special 
attention  to  the  effect  upon  abutting  property  produced  by  the  elevated  rail- 
road and  the  passing  of  its  trains;  he  had  been  examined  a  large  number  of 
times  as  a  witness  on  the  subject,  and  in  reference  to  property  scattered  all 
over  the  city;  he  had  made  it  his  business  to  be  familiar  not  only  with  the 
selling  but  the  rental  values  of  property  along  Third  Avenue  sinoe  the  rail- 
road came  there;  he  had  informed  himself  about  such  transactions  not  only 
in  reference  to  this  property,  but  other  property-;  eo  far  as  experience  from 
personal  transactions  was  concerned,  he  had  none  in  that  vicinity  since  the 
building  of  the  railroad,  in  renting  or  in  selling;  he  had  been  engaged  by 
property  owners  for  the  last  three  years  to  make  examinations  and  testify  as 
an  expert  witness,  and  it  had  been  a  considerable  part  of  his  business,  and  in 
every  case  in  which  he  had  testified  he  had  testified  against  the  railroad  oom- 
pany;  he  was  paid  one  hundred  dollars  to  come  and  give  these  opinions;  be 
did  not  know  bat  that  the  property  at  the  upper  end  of  Third  Avenue  had 
been  benefited  to  some  extent;  his  opinion  was,  that  rapid  transit  had  helped 
Harlem;  the  bnilding  up  of  the  upper  end  of  Harlem  had  been  due  to  the 
growth  and  filling  up  of  all  the  cross  streets;  the  growth  and  filling  vp  of  the 
eross  streets  had  been  due  to  the  rapid  transit  afforded  by  the  elevated  mil* 
road  in  Urge  part. 
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The  following  qaMtioa  wm  pat  !•  Ubs  *To  vluit  extent^  if  al  all*  in 
your  jadgment,  is  the  valiie  of  ICr.  RobaKi%  Una  buildiiifi  en  tbe  TUsA 
Ayenne,  — ezdading  from  ooosideratiaBtbe  koMeoo  Ninety-niiitii  Streeti*— 
to  what  extent^  in  your  jadgment,  is  the  value  of  that  proj^rty  damaged,  M 
at  all,  by  the  predenoe  of  the  stracture  and  the  nuaiag  of  the  train*  t' 

**  Under  objection  and  exception,  the  answer  wae  permitted,  and  the  wit> 
ness  stated  that  the  diminntion  extended  from  aboat  one  hundred  and  ten 
thoneand  dollars  to  eighty  thousand  dollars^  iniihidwg  the  loea  to  the  fee  vala* 
■imply, 

"'Dio  oourt  then  nid:  'That  is,  you  think  that  the  four  houses  fronting  on 
Third  Avenue  are  worth  eighty  thousand  doUara  now T '  Witnoes:  '  Yes,  sir.* 
Court:  *  Aud  that  they  would  be  worth  one  hundred  and  ten  thousand  doUara 
if  the  structure  and  road  were  not  there?'  Witness:  'Yes,  sir.'  Q.  'What 
do  you  estimate  the  rental  value  of  the  property  to  be^  the  railroad  not  being 
there  T    I  refer  to  the  Third  Aveane  front  only.' 

" fijame  objection  and  exception.  A.  'Nine  thousand  dollars.'  Q.  'And 
the  railroad  being  there  ?  A.  '  Six  thousand  fear  hundred  dollars,  — as  oel« 
lectible  rents,  I  mean.' 

"  Upon  this  appeal  the  question  i%  Were  theao  ohjeetions  of  the  defendant 
properly  overmled? 

'*  By  resorting  to  a  oonrt  of  equity,  and  seeking  the  ud  of  such  oourt  to  pra- 
▼ent  the  operation  of  the  defendants'  road  until  all  his  damages  consequent 
upon  the  illegal  construction  of  its  road  in  front  of  hia  premises  have  been 
paid  once  for  all,  the  plaintiif  has  brought  before  the  oonrt  the  question,  WfaaA 
wore  the  danisges  to  the  fee  of  the  premises  owned  by  him,  ooneequent  upon 
this  wrongful  act  of  the  defendant?  The  amount  of  damages  thus  caused  to 
plaintiff's  fee  is  the  precise  question  which  the  oonrt  or  jury  must  determine 
and  for  such  amount  the  oourt  gives  judgment  upon  eondition  of  the  plaintiff 
executing  a  deed  to  the  defendant  of  the  property  wrongfully  taken  or  inters 
fared  with  by  it. 

"  The  first  question  asked  of  thb  witneos^  to  whioh  exception  is  taken  an 
above  noted,  calls  for  his  opinion  as  to  the  amount  of  such  damage,  and  the 
second  question  is  of  substantially  the  same  nature,  except  that  it  refers  %m 
the  injury  to  the  rental  value  of  the  property  instead  of  the  injury  to  the  fee. 
The  precise  and  speoifio  queotion  which  is  to  be  determined  by  the  oourt  and 
jury  is  by  this  interrogatory  placed  before  the  witnees  for  his  opinion  and 
decision.  To  permit  it  to  be  asked  and  answered  is  beyond  all  question 
against  the  great  mass  of  authority  in  this  and  other  states. 

"  It  is  now  asked  that  this  court,  in  view  of  the  alleged  abnormal  charaeter 
of  the  litigation  growing  up  in  the  oity  of  New  York  over  the  erection  and 
operation  of  these  elevated  railroads,  shall  sanotion  in  regard  to  them  a  de- 
parture from  well-established  rules  of  law  touching  the  admission  of  expert 
evidence.  It  seems  to  me  that  neither  the  nature  nor  the  extent  of  the  liii« 
gation  affords  tlie  slightest  justification  for  such  departure. 

"Expert  evidenoe,  so  called,  or,  in  other  words,  evidence  of  the  mem 
opinion  of  witnesses,  has  been  used  to  such  an  extent  that  the  evidence  given 
by  them  has  come  to  be  looked  upon  with  great  suspioion  by  both  courts  and 
juries,  and  the  fact  has  become  yrery  plain  that  in  any  ease  where  opinion 
evidence  is  admissible^  the  particular  kind  of  an  opinion  desired  by  any  party 
to  the  iuToetigation  ean  be  readily  procured  by  paying  the  market  prion 
tiieref  or.  We  haTO  said  latety  that  the  rules  admitting  the  cvpinions  of  e» 
ports  should  not  be  uniiiinnsirfly  extended,  beoanae  eKperienoe  has  shown  1i 
is  Duioh  safer  to  confine  the  tMtbnony  of  witnesisa  to  fMits  in  all 
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tiuKfc  Is  pntcticaUe,  and  laave  the  jury  to  exmrcaae  their  jndgment  and  azperi- 
enoe  on  the  facte  proved.  An  is  stated  by  Berl,  J.»  in  Fergtmm  t.  HttbbeU^ 
fl7  If.  T.  607,  49  Am.  Rep.  544:  'It  is  genenJly  safer  to  take  the  judgments 
of  unskilled  jurors  than  the  opinions  of  hired  and  generally  biased  experts.* 

"It  is  the  general  rale  that  testimony  should  oonsbt  of  fahots,  and  nol 
opinions^  and  the  admission  of  opinions  forms  an  exception  to  that  geneni 
mle.  Mr.  Justice  Coirea  said,  in  speaking  of  the  opinions  of  witnesaee  as  to 
the  then  present  valae  of  real  estate,  that  they  wei«  barely  admissible,  and 
that  to  receive  them  at  all  was  a  departure  from  the  general  rale  of  oTidenoe^ 
and  that  jadges  who  preside  at  mid  priua  sometimes  have  reason  to  regret 
that  they  should  in  practice  form  an  exception.  He  referred  to  BoehuUr  ▼• 
Chettett  3  K.  H.  349,  304-386,  where  the  court  refused  to  receive  the  opinioos 
of  witnesses  as  to  the  vslne  of  land,  even  from  those  skilled  in  the  market. 
They  said  the  land  must  be  described,  and  the  jury  mnat  then  Judge  from  the 
faoU:  See  MaiUer  f^' Pearl  Street,  19  Wend.  654. 

**  I  refer  to  this,  not  for  the  purpose  of  throwing  any  doubt  upon  file  ad- 
minibility  of  expert  evidence  upon  the  question  of  the  past  or  present  valne 
•f  real  estate,  where  the  witness  is  shown  to  be  competent  to  give  ui  opinion 
thereon.  That  was  decided  years  ago  by  this  oonrt»  and  baa  been  ooatinu- 
oosiy  improved  since  that  time:  See  Clark  v.  Bourd,  9 1^.  T.  183;  but  I  «te 
it  for  the  purpose  of  showing  the  opinion  of  learned  judges  reguding  ovidenoe 
of  this  kind  when  it  first  came  into  praotlee,  and  the  questions  tlwreoii  first 
oame  np  for  decision.' 

*'  The  only  inquiry  here  is^  whether  this  is  one  of  thoM  oases  in  wbioh  the 
testimony  is  allowable. 

"  The  precise  question  has  been  demded  by  this  court  as  lately  m  MeOecM 
¥•  MankaUan  R*y  Co.,  117  N.  T.  219.  The  question  there  asked  waa,  'What 
would  have  been  the  fair  rental  value  in  the  ysart  1879,  1880,  and  1881  if  the 
railroad  had  not  been  built?'  And  we  decided  it  to  be  improper.  It  was 
so  held  because  it  is  merely  speculative,  and  it  is  speculative  upon  the  Tory 
question  and  upon  the  only  question  which  the  court  or  the  jury  is  oalled 
upon  to  decide,  and  the  question  calls  for  the  opinion  of  the  witaesa  npoa 
that  very  subject.  Some  critidsm  has  been  made  in  regard  to  that  oaae  by 
the  learned  counsel  for  the  plaintiff  herein,  and  we  are  asked  substantially  to 
review  it»  and  to  reverse  our  decision  therein.  We  have  carefully  conaidered 
the  arguments  of  counsel  on  both  sides,  and  haveagain  looked  through  the  caaee 
decided  in  this  court  upon  the  subject,  and  we  are  nnable  to  see  that  there 
has  been  any  error  in  the  McGKuin  case,  but  on  the  contrary,  we  think  it  ii 
in  strict  conformity  with  the  law  as  heretofore  laid  down  by  thb  court. 

"I  shall  refer  to  but  a  few  of  the  oases  oited  by  the  appellant  herein  to 
■nstoin  his' claim  that  the  court  below  errud  in  admitting  the  question  in  con- 
troversy. They  are  all  contained  in  liis  very  voluminous  brief  upou  the  subject 
■abmitted  to  us,  and  out  of  them  the  following  are  all  I  deem  it  neceasary  to 
comment  upon:  Morehouse  v.  BiaUlnew,  2  N.  T.  514,  was  an  action  brought 
by  the  plaintiff  to  recover  damages  for  a  breach  of  contract  by  the  defendant 
in  not  feeding  to  the  plaintiff's  cattle  as  good  hay  as  had  been  agreed  upon. 
The  plaintiff  asked  a  witness  what  damage  had  occurred  in  oonseqnenoe  of 
feeding  the  cattle  upon  the  hay  in  question  instead  of  that  agreed  upon. 
Undef  objection,  the  witness  answered  he  thought  the  damage  would  be  fifty 
doHars.  This  court  revereed  the  judgment,  on  the  ground  that  fbe  evidence 
had  been  erroneously  admitted,  and  that  the  question  called  simply  for  the 
epiaion'  of  the  witnees  as  to  the  amount  of  damage  sustained  by  the  plaintffi 

**  y'tm'Deu9eH  v.  T^ng;  29  If.  T.  9»  was  an  action  under  the  Revised  Stat- 
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otM  to  roMirer  teablB  iknu gw  for  oattmg  tmm  oa  a  oertoin  pisM  of  Uad 
orwBod  by  the  plain tiflh,  wtto  ware  cemaindermen  gnhjeci  to  a  life  eeUte.  A 
witness  was  asked.  What,  in  your  opmioii,  ia  the  di£Esrenoa  in  valae  ol  the 
iann  by  the  removal  of  the  timber  t  and  also.  Would  the  farm  be  worth  more 
«ir  leas  with  the  timber  cat  off?  Dariee,  J^  held  the  queetiona  were  objec- 
tiimable^  as  oaUung  for  a  apeeulative  opiniim,  and  oot  for  iaoK  Aod  referred 
to  MeOregor  t.  Brounn,  10  N.  Y.  114;  and  Mnllin,  J.^  aaidi  '  It  was  onqoes- 
tlonahly  oetnpetent  for  the  witness  to  give  his  opinion  aa  to  the  valne  of  the 
farm  with  the  timber  on,  and  its  valne  after  itwas  taken  o£  The  diffatenee 
between  the  two  may  be  the  damages,  and  in  cases  where  the  damages  are 
arrived  at  by  merely  snbtraoting  one  sum  from  another^  it  may  seem  to  be 
refioing  overmuch  to  refnse  the  witness  the  right  to  make  the  sabtraotion 
himself  and  deolare  the  rasnlt;  for  thie  is  what  he  Is  ealled  on  to  do  when 
asked  to  give  his  (^iuion  as  to  the  smoont  of  dsmayis  *  The  learned  jodge 
was  speaking  of  a  case  where  the  witness  knew  the  farm  in  qoestiont  —  knew 
it  when  the  timber  was  on  it,  and  knew  what  ita  valne  then  wn%  and  the 
timber  having  been  ent  ofi^  he  knew  what  the  valne  of  the  land  was  with  the 
timber  thns  eat  oC  And  yet  in  a  osss  where  the  differssioe  between  the  two 
would  be  the  legal  damages,  it  does  not  even  than  follow  that  a  witness  may 
be  asked  the  bald  question,  'What  amoont  of  damages  hss  ths  plaintiff 
snstainsdT'  The  reason  ii^  that  ths  role  of  damsges  ia  A  qaestion  of  law, 
and  the  witnees^  upon  such  a  qaestian»  might  adopt  a  rale  of  Jd*  own,  and 
hold  the  defendant  respouaible  beyond  the  legal  aseaaare.  In  Marclif  ▼. 
JSkitlU,  39  K.  Y.  34fi,  the  coar^  per  Denio^  J«,  held  that  a  witneaa  ooald  not 
be  allowed  to  state  his  q^aion  of  the  amount  of  daauigeSi  That  was  ia  an 
action  for  damages  for  raising  a  dam  so  as  to  oiverfbw  the  plaintiff's  boaae. 
The  learned  judge  said  the  witness  could  describe  the  oharacter  of  the  over- 
flow and  its  effect^  and  then  it  would  be  for  the  Jury  to  estimate  the  dam- 
agea;  that  what  was  offered  wsa  in  subatanoe  sa  opinion  aa  to  the  amount  of 
tiia  damages  which  the  plaintiff  had  sustainsd  by  ths  wrongful  act  of  the 
defendant. 

''This  oonrti  in  Gnen  v.  Plank,  48  K.  Y.  668,  in  an  aotion  of  replevin  for 
a  oanal-boat,  reversed  the  judgment  for  the  plaintiff^  where  the  witaeas  had 
been  asked  to  atate  the  damagea  for  taking  and  withholding  the  beat  daring 
the  time  the  defendant  had  it.  In  Fergtuv  v.  Mubbeil^  d7  N.  Y.  607,  49  Am. 
Bsp.  644^  which  was  an  action  for  damages  for  a  fire,  claimed  to  have  been 
negligently  set^  from  which  the  plaintiff  sastained  damage  to  his  land,  a 
farmer  was  ealled  as  a  witness  for  defiendant  and  asked  the  qaestion,  '  What 
do  yon  say  as  to  whether  it  was  a  proper  tims  or  not  to  born  a  fallow  t*  The 
testimony  was  aaid  to  have  been  erroneonaly  admitted. 

"In  Ton  Wffdtim  v.  OU^  q^  Broekfyn,  118  N.  Y.  424.  the  queation  of  the 
admissibility  of  expert  evidenoe  ia  diecaased,  and  held  to  be  allowable  only 
when,  frcHU  the  nature  of  the  case,  the  facte  cannot  be  stated  or  deacrilicd  to 
the  Jury  in  such  a  manner  as  to  enable  them  to  form  a  correct  judgment 
thereon,  and  no  belter  evidence  than  each  opinions  is  attainable, 

<*In  Amry  ▼.  Iftw  York  Oenbraltle.  {7a,  121  N.  Y.  81,  which  waa  an  aotion 
isr  damsgna  on  aoconnt  of  the  violation  of  a  oevenant  to  keep  a  proper  open* 
ing  from  the  d»fendant*s  dspot-ysrd,  opposite  the  phuutiff 'a  hotel,  the  plain- 
tiff w«s  naked  this  qaestion:  '  Do  you  know  what  the  rental  value  of  your 
Oentinental  property,  real  and  personal,  would  have  been  between  the  tenth 
day  of  September,  1881,  and  the  twenty-^ghth  day  of  January,  1884,  if  there 
had  been  a  suffieieot  openii^  kept  sad  maintained  by  the  defendant  oppoeite 
yonr  hotel  for  the  convenient  access  of  passengers  and  their  baggage  to  and 
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frmn  tbe  tweoty-fooi  vir^  of  land  lying  soatli  off  the  hotel  ?*  TUs  oTtdenoo 
«M  held  to  be  improper.  Judge  Ony,  in  delirering  the  opinion  of  this 
•ouit,  said:  '  The  witneee  ehonld  not  hare  been  permitted  to  giro  hie  opinion 
apoo  thai  head.  His  teetimoiay  should  have  been  oonfined  to  stating  faotSi 
He  might  have  described  the  oondition  of  his  property.  He  ooald  have  given 
evidence  of  what  the  defendant  did  to  or  npon  the  land  over  which  he  claimed 
to  poesess  righta.  Eh  ooold  have  stated  what  his  bosiness  was,  and  what  it 
anonnted  to  at  times  prior  and  snbseqnent  to  any  change  in  the  situation 
and  circnmstanoes  snrronnding  its  oondnct;  and  it  would  then  be  for  the 
jury  to  draw  the  ooncluaioBa  from  the  faets  stated  as  to  whether  plaintiff  had 
been  injured  by  the  defendant^  and  what  amount  of  damages  he  should 
recover.' 

In  N(Mrmam  r,  W^U,  17  Wend.  136,  it  was  held  by  the  old  supreme  court 
that  the  amount  of  indemnity,  when  it  is  not  capable  of  being  reached  by 
oomputationt  is  always  a  question  for  the  jury.    It  was  stated  that  if  there 
be  any  rule  withoat  ezoeptioQ,  it  is  this,  and  the  oourt  was  unable  to  find 
any  instance  where  the  opinion  of  a  witness  had  been  raoeived  upon  that  par* 
tienlar  question.    The  action  was  on  covenant  for  damages  to  the  plaintiff 
by  the  erection  of  another  mill  on  the  same  stream  with  plaintiff's  mill,  and 
a  witness  was  asked  the  damages  which,  in  his  opinion,  the  plaintiff  had  aua- 
taiued  by  reason  of  the  erectioo  of  such  mill.    The  question  was  allowed  at 
efarcoit,  and  a  new  trial  was  granted  for  the  error  in  allowing  it.     The  learned 
counsel  for  the  plaintiff  has  cited  a  number  of  cases  on  his  side,  which  ho 
elaims  are  authorities  for  the  question  put  to  the  witness  herein.    The  briefs 
of  both  counsel  exhibit  untiring  industry  and  research,  and  all  the  cases  that 
have  been  decided  involving  questions  of  this  nature,  both  in  this  and  other 
states,  would  seem  to  have  been  found  and  cited  on  the  one  brief  or  the  other. 
It  is  impossible  to  notice  them  all,  and  I  shall  not  make  the  attempt.     Spe- 
cial reliance  seems  to  have  been  placed  by  the  learned  oounsel  for  the  plain- 
tiff upon  the  cases  I  now  refer  to.     In  Clark  ▼.  Baird,  9  N.  T.  183,  the  point 
decided  was  that  the  opinions  of  a  witness  acquainted  with  real  estate,  the 
value  of  which  was  in  dispute,  were  competent  upon  the  question  of  such 
value.     It  was  an  action  on  the  case  by  the  purchaser  of  a  tovern-stand 
against  his  vendor,  for  fraudulently  misrepresenting  the  boundaries  of  the 
land.     A  witness  for  the  plaintiff  testified  that  he  had  examined  the  tavom* 
stand  with  a  view  of  buying  it,  and  that  Mt  was  worth  one  thousand  dollars 
if  it  extended  to  the  race  and  trees.    The  strip  teken  off  would  reduce  it  one 
fourth.'    This  testimony  was  objected  to,  on  the  ground  that  the  amount  of 
damage  could  not  be  asoerteined  by  the  opinion  of  the  witness.     The  objec- 
tion was  overruled,  and  the  defendant  excepted.     Part  of  the  alleged  fraud 
•consisted  in  the  statement  that  the  tevem-stand  extended  to  the  race  and 
trees.     The  plaintiff  claimed,  as  matter  of  fact^  it  did  not  extend  so  far. 
The  learned  judge,  in  the  course  of  his  opinion,  said  that  the  witness  had  in 
-substence  stated  the  value  of  the  stand,  including  all  the  land  it  was  repre- 
sented to  include,  and  also  in  contrast  with  that  statement,  and  as  Itearing 
npon  the  question  of  damages^  had  further  stated  the  value  of  the  stand,  ex- 
cluding that  part  which,  as  the  plaintiff  contended,  did  not  pass  by  the  de- 
fendant's conveyance  to  the  plaintiff  by  reason  of  his  want  of  title.    I  do  not 
see  that  the  case  affords  any  countenance  for  the  claim  of  the  plaintiff  herein. 
The  witness  simply  stated  the  value  of  the  tavern  as  it  stood,  estimating 
that  a  certain  amount  of  ground  in  plain  view  was  attached  to  the  stand,  and 
then  stated  what  in  his  opinion  was  ths  value  of  the  land  with  that  particu- 
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Ur  p!eoe  of  land  not  Indaded.  Within  any  rvla  regarding  the  opfnloiis  ol 
•zperis  we  think  this  evidenoe  admissibla. 

"In  Socheater  eic  R  R.  0<k  w,  Budlong,  10  How.  Pr.  889,  which  was  a 
proce6<ling  by  plaintiff  to  take  defendant's  property  by  the  right  of  emineat 
domain,  the  opinion  of  the  general  term  of  the  supreme  eonrt  was  delivwtd 
by  Jndge  Selden  in  1854.  It  contains  expressions  which  favor  tha  Tiewi 
eon  tended  for  here  by  plaintiff's  oonnsel,  and  it  includes  all  that  can  bo  sdd 
in  faror  of  the  admission  of  this  kind  of  evidence.  The  opinion  has  not  been 
followed  by  the  conrts  of  this  state,  and  many  subsequent  deoisions  of  this 
oonrt,  some  of  which  have  already  been  cited,  are  at  war  with  the  doctrines 
announced  by  Mr.  Justice  Selden.  The  case  cannot  be  regarded  as  author* 
ity  in  this  state  at  the  present  time:  ^ee  Harpending  ▼.  Shoemaher^  37  Barbu 
270;  Stmons  v.  Momer,  29  Barb.  419. 

"In  Hine  ▼.  N.  T,  EUvated  R.  R,  €h.,  86  Hun,  293,  which  was  an  a^ 
tion  brought  to  recover  damages  for  the  obstruction  of  lighti  air,  and 
access  to  the  plaintiff's  premises,  by  reason  ol  the  construction  of  the  da* 
fondant's  road,  a  real  estate  broker  was  called  on  the  part  of  tiie  defendant^ 
who,  after  stating  that  he  was  familiar  with  the  premises  in  question, 
was  asked  this  question:  '  What  has  been  the  effecti  in  yonr  opinion,  off 
the  elevated  railroad  upon  the  value  of  the  property,  so  far  as  the  items  of 
light,  air,  an^l  access  are  concerned?'  Upon  the  plaintiff's  objection,  the 
question  was  excluded,  and  the  court  held  that  this  was  error.  The  court, 
in  the  course  of  the  opinion,  which  was  delivered  by  Daris,  P.  J.,  said  that 
'  the  answer  to  the  question  should  have  bean  received.  The  witness  was 
an  expert,  and  that  fact  was  sufficiently  shown  to  entitle  him  to  express  an 
opiuion  on  the  subject.  The  opinion  called  for  related  to  the  precise  ques- 
tion of  damages,  which,  as  will  be  seen,  the  court  submitted  to  the  jury,  and 
there  is  no  reason  why  the  opinions  of  experts  are  not  admissible  upon  those 
questions.'  No  case  is  cited  in  the  opinion,  and  what  I  have  quoted  is  all 
the  learned  judge  said  in  regard  to  the  admissibility  of  evidence  of  this  kind. 
The  case  is  not  in  harmony  with  the  oases  in  this  court,  and  should  not  be 
followed.  The  evidence  is  open  to  all  the  objections  spoken  of,  in  that  it 
pnts  the  witness  in  the  place  of  the  court  and  Jury,  and  is  only  his  opinion 
upon  the  very  point  to  be  decided  by  them. 

"  In  Kenhele  v.  ManhaUan  Railway  Co,,  65  Hun,  398,  an  action  similar  to 
the  one  at  bar,  and  where,  as  here,  the  defendant  had  neglected  to  take  pro- 
ceedings  to  condemn  the  property  of  the  plainti^  the  gereral  term  of  New 
York  held  that  the  measure  of  damages  was  the  difference  at  the  time  of  the 
trial  between  the  value  of  the  property  to  which  the  easement.-i  were  appur- 
tenant with  the  easements,  and  its  value  without  them.  The  manner  of 
proving  such  difference  was  not  discussed.  Mr.  Justice  Van  Brunt,  in  the 
conrse  of  his  opinion  in  that  case,  after  stating  what  he  regarded  as  the  true 
rule  of  damages,  said:  'We  do  not  think  that  the  court  of  appeals  has  as  yet 
condemned  the  rule.  Until  they  do,  justice  seems  to  require  that  it  should 
be  followed.'  It  is  stated  as  one  of  the  grounds  for  the  motion  for  a  new 
trial  in  that  case  that  incompetent  evidence  upon  the  subject  of  damages 
had  been  given,  bat  it  does  not  appear  what  that  incompetent  evidence  was. 
The  learned  judge  said:  'The  evidence  as  to  the  value  of  these  easements  is 
necessarily,  from  the  Yery  natare  of  the  case,  somewhat  conjectural,  and 
stringent  and  strict  rules  are  not  to  be  applied  where  they  would  deprive  the 
owner  of  all  proof  of  damaj^e,  as  we  are  dealing  with  the  damage  done  by  a 
trespasser;  and  while  damages  should  be  proven  with  reasonable  oertainty. 
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lh«  riffbtt  and  iatatatte  of  tfaa  oiWB«r  of  thete  — omiwiti  ■hoold  nofe  be  neri* 
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"  ThA*  it  uadoaUedly  trna.  Cofttmiiiiig,  the  laamed  Judge  «ud:  'What 
■Mm  certain  eridenoe  of  the  valae  of  theee  eaeementi  caa  be  given  than  by 
proof  of  what  the  property  to  which  they  are  appurtenant  would  now  be 
worth  with  the  eaaementir  and  what  it  ie  worth  without  theee  eaeemente  T* 

**  Ifividence  at  to  what  the  valne  of  the  iweperty  would  be  with  the  eoee- 
meati  allnded  to^  nnaffeoted  by  defendant'e  aeti»  le  proper.  No  dispute 
ariaee  on  that  point.  The  controTorey  aiiaee  when  the  fact  of  that  Taloe  ie 
to  be  Bworn  to  at  an  opinion  by  a  eo-called  expert  and  which  opinion,  specu- 
lative and  uncertain  as  it  must  be»  is  directed  to  the  very  point  which  the 
jury  ie  to  determine.  Evidence  upon  the  subject  of  this  speculative  value,  — 
a  value  which  in  fact  does  not  and  cannot  exists  — should  be  confined  to  thoee 
facts  which  the  court  shall  hold  to  be  material  for  a  fair  and  intelligent  jndg« 
ment^  and  then  the  inierences  to  be  deduced  from  them  may  be  drawn  Just  as 
weU  by  the  jury  so  by  the  expert^  and  in  all  probability  much  more  fairly. 
Thii  case  is  one  where  the  facts  which  form  the  basis  of  opinion  can  bo 
and  should  be  stated,  and  the  inferenoe  to  be  drawn  tern  tfaoae  faots 
should  be  drawn  by  the  court  or  by  the  jory. 

"  A  sufficient  number  of  eases  has  been  oited  on  both  aides,  I  think,  ta 
place  fairly  before  us  the  different  reasons  for  the  different  views  which  would 
exdode  or  permit  evidence  of  this  nature  to  be  laid  before  a  jury.  There 
can  be  no  doubt,  as  I  have  already  observed,  that  the  great  weight  of  aa« 
thority,  both  in  the  supreme  court  and  in  this  courts  is  against  the  introduo- 
tion  of  this  evidenea.  And  indeed,  there  is  no  reason  why  it  should  be 
introduced.  Expert  evidence  of  the  actnal  value  of  res!  estate  is  proper  and 
in  many  cases  essentiaL  The  preaent  value  of  the  pr^erty  of  the  plaintiff 
can  be  proved  by  expert  evidence,  both  the  value  of  the  fee  and  the  rental 
value.  Both  classes  of  valae  could  also  be  proved  by  expert  evidence,  ae  of 
a  time  immediat^y  prior  to  the  building  ol  this  road.  They  are  opinions 
based  on  facts  which  now  exist  or  which  onee  existed,  and  if  the  expert  have 
knowledge  of  them,  he  should  be  permitted  to  state  it.  As  to  what  the  value 
would  have  been  under  oiroumstanoea  which  never  existed,  he  knows  and 
can  know  nothing,  but  must  form  an  opinion  wholly  speculative  in  ita  nature^ 
which  opinion  must  he  based  upon  data  perfectly  easy  for  him  to  state,  and 
from  which,  when  onee  stated,  an  ordinarily  intelligent  juiy  can  draw  ae 
just  and  fair  an  inferenoe  of  a  possible  yet  conjectural  value  as  could  the  ex* 
pert.  And  that  very  inference  must  in  some  way  be  drawn  by  the  Jury,  fsr 
it  is  the  question  it  is  called  upon  to  decide.  The  opinion  of  the  expert^  if 
of  the  least  value,  would  have  to  be  based  upon  an  intelligent  consideratioa 
and  knowledge  of  the  value  of  other  property  as  nearly  as  may  be  similarly 
sitoated,  in  about  the  same  quarter  of  the  town  and  under  nearly  the  same 
circumstances,  but  withoat  the  preeenoe  of  a  railroad  of  the  nature  of  the 
defendant's  in  front  of  the  property.  All  this  information  he  could  oasi^ 
impart  to  the  jury. 

"  Proof  might  be  made  of  the  filling  up  of  the  side  streets  along  the  lines 
of  this  railroad,  and  of  the  incoming  of  a  large  population,  the  erection  of 
buildings  somewhat  similar  to  plaintiff's,  and  their  rental  and  fee  value,  and 
finally  a  general  statement  of  the  oondition  and  value  of  property  in  the 
neighborhood  of  that  in  question  could  be  proved.  All  these  facte  would  be 
of  service  in  determining  the  question  to  be  submitted  to  the  jury.  When 
they  are  all  stated,  and  past  and  present  values  proved,  the  Jury  or  the  court 
will  then  be  as  fully  competent  to  draw  the  inference  which  it  is  its  peculiar 
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provwo*  ftad  daty  to  dsaw  aa  tka  expert.  Thia  q^eul  ^nestion  ii  oo«  whioh 
•11  adaii  ia,  to  ■emo  axtaat  aail  in  all  oata^  a  matter  of  oonjaotoM  ood  apao- 
How  aniak  tho  a^praciatioa  of  pnvpartjr  la  itaelf  dua  to  tbo  eraotian 
tho  saad  aad  tha  oaoaaqaanfc  fiUing  «p  of  tho  aaigbborhood  c^ned  by  it» 
whothar  tho  ptopar^  without  the  ooDotraotian  of  tha  road  would  ever 
•  haaama  aa  ¥aliiaMa  aa  it  i%  aia  ^ooatiooa  whioh^  whan  these  variooa 
have  haaa  givwi*  oan  be  apeeoUted  npoa  aa  wall  by  the  Jadioial  tribanal 
•e  by  the  hiied  expert.  It  ia  neoe  the  laaa  oonjaotora  and  apeouletion  beeaiiae 
the  expert  ia  wiUing  to  awaar  to  hit  opinion,  fle  oomea  on  the  ataad  to  swear 
ia  lever  of  the  party  oaUiag  hin^  and  it  may  be  aaid  he  alwaya  jnatifiea  by 
Iho  worka  the  ftdth  that  haa  plaead  in  him. 

"  Thia  eaaa  is  a  good  illaatretien  of  whet  mey  be  almoat  termed  tha  wholly 
ehereoter  for  mey  jadioial  pnrpoae  of  the  teatimony  on  both  sidea 
Ihii  one  poie^  aa  to  what  would  be  the  Talne  of  thia  property  if  thia 
Mkoed  had  not  been  bnilt.  The  ezperta  on  the  part  of  the  plaintifT  gnaaaed 
theft  ii  weeld  have  been  thirfy  thonaand  dollaca  more  ▼almeble,  while  thoee  on 
tlie  pert  of  the  appellant^  eqaally  intelligent  it  wonld  8eem»  and  equally  hon« 
eetfr  thought  thet  the  value  of  the  property  wonld  have  been  lesa  than  at 
ptauent  if  thesailread  had  not  been  built  The  oonrt  ia  not  in  the  least  aided 
by  the  vurioaa  guemaa  of  theaa  hired  experta.  If  the  faots  upon  which  these 
IpaatleaMn  based  their  goeena  are  placed  before  the  oourt^  more  exact  justioe 
will,  in  niy  judgnMB^  be  the  rsanlt  if  their  speoulationa  be  excluded,  and  all 
apeenlation  as  to  the  damage  suetained  by  a  ]^ntiff  be  oonfined  to  the  oourt^ 
end  drewm  entirely  from  the  evidenoe  in  the  oase." 

Freas  thia  opinion  Judge  Gray  aad  Chief  Justice  Roger  dissented.  It  waa 
toUowed  by  the  court  in  Do^k  ▼.  MahaUam  i?V  Ob.,  128  N.  T.  488,  where 
the  qneatien  held  to  hare  been  erroneously  allowed  waa,  *'Wbat,  in  your 
jodgmeat^  wonld  the  prtqierty  be  worth  without  the  elevated  railroad  T"  Also 
ia  tfrap  ▼•  MmmknOam  Jtp  Ca,  128  N.  T.  499,  where  a  witness  waa  per- 
mitted to  fltato  whet  would  have  been  the  value  of  the  property  had  it  not 
been  iaterfered  with  by  the  railrsad*  and  wiiat  would  be  the  best  uses  to 
wiiiah  it  eould  have  been  put  in  the  absenoe  of  the  railroad,  and  what  were 
the  hert  uses  to  which  ii  could  be  put  with  the  railroad. 

W}dl»  Roberta  V.  New  Torbeie,  M.  IL  Ch.,  128  K.  Y.  462,  haa  taken  away  sueh 
epnuoa  ae  we  had  derired  from  the  principal  case  respecting  the  mode  of  aih 
osrtoiaing  damages  ia  oaaea  of  like  character,  it  haa  giTsn  us  a  yearnings 
whioh  it  nowhere  sufficiently  satisfies,  to  have  the  Taounm  thus  created  oo- 
eupied  by  something  more  permanent  and  reliable.  For  in  the  many  pagea 
required  by  Judge  Peckham  to  diacloee  his  aversion  to  expert  evidenoe  in 
general,  aad  his  reasons  why  the  particular  expert  evidence  under  considera- 
tion  should  net  have  been  received,  he  omita  to  specify  any  other  evidenoe 
which  could  be  more  reliable,  and  from  which,  after  the  jury  had  returned  a 
verdict^  it  would  be  possible  to  ascertain  whether  it  was  in  harmony  with 
the  oTidence  or  net.  Ftom  the  peculiar  nature  of  cases  of  this  character, 
the  testimeDy  amst^  to  some  extent,  be  speculative.  For  as  the  road  had 
been  built  end  operated  for  some  years  before  any  attempt  had  been  made  to 
Sx.  the  eompensation  doe  lot-owners  injured  thereby,  and  as  one  of  the  in* 
qniiiea  to  he  made  in  fixing  anch  compensation  was.  What  would  be  the 
market  Talne  of  the  land  without  the  railroad  in  exiatenoe?  and  as  the  plain* 
ti£F  did  not  have  the  right  to  hare  the  road  stopped  and  its  struotures  re- 
moved, ao  that  the  valne  of  hie  lot  without  them  could  be  determined  by 
actual  experiment,  there  aeemed  to  be  an  absolute  necessity  for  taking  the 
opiaioa  of  the  bert  qualified  persona^  even  though  such  opinion  should  be 
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fpecalatiTe,  as  to  wbat  would  be  the  market  Taliia  of  the  land  witiioat  the 
road.     *'  Evidence  ae  to  what  the  value  of  property  would  be  if  the  easementa 
alluded  to  were  unaffected  by  defendant's  acts  is  proper,"  says  the  learned 
judge,  in  one  part  of  his  opinion.     In  the  same  paragraph  he  objects  to  tak* 
ing  any  one's  opinion  of  that  value.     Bat  as  the  property  does  not  exist  with 
these  eleineuts  unaffected  by  defendant's  acts,  and  as  the  whole  proceeding 
wan  one  to  ascertain  what  damages  should  be  awarded,  beeanse  it  is  nerer 
expected  to  exist  unaffected  by  such  acts,  either  some  one's  judgment  mnsfe 
be  accei^ted  or  no  exact  evidence  can  be  presented  of  the  value  of  the  prop- 
erty with  its  original  easements  unimpaired.     If  we  could  be  excused  the 
temerity  of  again  venturing  to  entertain  an  opinion  of  what  the  judge  means 
upon  this  sibject,  we  should  say  it  is  that  expert  evidence  may  be  given  of 
the  value  of  the  property  before  the  railroad  was  built,  and  like  evidenoe  of 
its  value  at  the  time  the  witness  testifies,  or  at  the  oommencement  of  the  pro- 
ceeiling,  and  that  expert  or  other  witnesses  may  describe  the  road  and  its 
str natures  the  mode  of  its  operation,  and  its  effect  upon  the  property  in  ex- 
cluding light  and  air,  and  making  ingress  and  egress  more  difficult  and  lesi 
oonvenient  or  agreeable,  and  in  producing  loud  noises,  and  thereby  interfer- 
ing with  the  rest  of  tenanta  and  others  occupying  the  property,  and  in  all 
other  respects  which  may  properly  be  considered  by  the  jury  in  determining 
whether  its  value  had  been  enhanced  or  diminished,  and  that  from  all  these 
facts,  together  with  the  expert's  opinion  of  the  value  of  the  property  before 
the  railroad  was  built,  and  of  the  value  as  it  is  with  the  railroad  bnilt,  the 
jury,  instead  of  the  expert,  must  draw  the  conclusion,  what  would  the  Talue 
be  if  the  railroad  were  still  non-existent     But  unless  the  jurors  are  themselves 
experts,  to  tell  them  how  much  light  and  air  are  obstructed,  to  what  extent 
ingress  and  egress  is  made  diflScult  or  disagreeable,  and  to  describe  the  other 
incidents  following  the  construction  and  operation  of  the  road,  woald  give 
them  but  a  vague  idea  of  how  much  the  market  value  of  the  property  had 
been  affected,   and  what  compensation   to  the  plaintiff  would  place  him 
financially  in  as  good  a  condition  as  if  the  railroad  did  not  exist.     We 
tliink  the  more  reasonable  opinion  upon  the  subject  is  that  expressed  in  the 
dissenting  opinion  written  by  Judge  Gray,  a  part  of  which  is  as  follows: 
*'The  point  which  is   mainly  made  against  the  competency  of  sneh   evi- 
dence is,  that  it  calls  for  the  conclusions  of  the  witness  upon  a  matter  which 
the  court  or  jury  shonld  alone  determine,  and  hence  invades  their  province. 
It  is  also  suggested,  that  to  allow  such  evidenoe  is  to  permit  speculation  to 
supply  proof.     If  the  proposition  were  wholly  true,  it  might  be  difficult  to 
sustain  the  right  of  the  plaintiff  to  submit  his  case  to  the  jury  upon  snch 
proof.     But  it  seems  to  me  that  the  argument  against  this  speciee  of  proof  is 
inapplicable  to  cases  of  this  character,  where  evidence  as  to  the  damage  suf- 
fered by  the  abutting  land-owner  cannot  always  be  furnished  by  exact  data, 
or  in  statements  of  facts,  and  where,  to  an  intelligent  judgment  upon  the 
issue,  expressions  of  opinions  seem  so  necessary.     Nor  is  it  true  that  the  evi- 
dence is  forbidden  by  established  rules,  whether  wo  consider  that  question 
upon  its  truth,  or  upon  the  principles  of  the  law  of  evidence.     These  princi- 
ples cannot  be  embodied  in  rigid  and  lifeless  formulas,  which  deny  adaptation 
to  new  conditions  in  human  affairs.    They  admit  of  expansion  and  of  frequent 
exception,  whenever  it  is  needed,  in  order  to  demonstrate  the  truth.     A  dif* 
ferent  view  of  the  law  of  evidence  might  be  extremely  subversive  of  justice." 
In  other  actions  ap^aiust  elevated  railroads  in  New  York,  commenced  after 
their  construction,  and  also  after  the  owner  of  property  injured  by  them  ha*! 
leased  it  to  tenants  in  whose  occupation  it  was  when  such  actions  were  in- 
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•litated,  theM  ^estioDt  hare  arisen:  I.  Hm  tb«  owner,  daring  the  oontina- 
ance  of  enoh  Imm^  any  right  of  action?  and  2.  If  ao^  what  is  the  measure  of 
his  damagMt  In  answering  ihesa  qnestions,  it  has  been  determined  that  the 
maintenanoe  and  operation  of  a  railroad  are  injuries  to  the  inheritanoe,  for 
which  the  landlord  can  maintain  an  aoticm;  and  that  as  every  injury  suf- 
fered from  the  road  necessarily  resulted  in  diminishing  the  rental  value  of 
tile  property,  not  only  at  the  moment  of  ezeoution  of  the  lease,  but  during 
all  tha  time  it  had  to  run,  and  as  the  right  which  the  tenants  acquired,  or 
ooald  reasonably  expect  to  acquire,  under  the  lease,  was  the  privilege  of  oo« 
copying  and  using  the  property,  with  the  railroad  in  operation  in  front  of  it, 
they  did  nol  have  any  right  of  action  against  the  railway  company,  nor  suf- 
fer any  damage  which  had  not  been  taken  into  oonsideration  in  fixing  the 
rental  value  specified  in  their  leases,  they  had  no  cause  of  action  against  the 
railway  company;  and  finally,  that  the  only  cause  of  action  was  in  the  laud- 
lordt  and  that  the  measure  of  his  damages  was  the  same  as  if  he  had  not  eze* 
aated  any  lease  whatever:  Kemochan  v.  New  York  He,  JL  A  Oo,,  188  N.  ¥• 
8W;  BiM  r.  Jfm  Tcrk^  B.JLOo.,128  N.  Y.  671. 


MoQuiGAK    V.    Dblawabb,    Laoeawanna,    and 

Westbbn  Railroad  Company. 

tm  Nbw  York,  fiO.] 

OovBra — JimiSDionov  —  SuBoiOAL  BxAMiHATioir  ov  Putsov.  —In  an  ac- 
tion for  personal  injuries,  the  court  has  no  jurisdiction  to  require  plain- 
tiff to  submit  to  a  surgical  examination  of  his  person  by  surgeons 
appointed  by  the  courts  with  a  view  of  enabling  them  to  testify  on  the 
trial  as  the  existenoe  of  his  alleged  injuries. 

Action  to  recover  for  personal  injuries  alleged  to  have  been 
Buffered  by  plaintiff.  The  defendant  applied  for  an  order 
directing  the  plaintiff  to  submit  to  a  physical  examination  by 
surgeons,  and  for  the  appointment  of  a  receiver,  under  whose 
direction  the  examination  should  be  conducted.  The  motion 
was  denied  and  the  defendant  appealed* 

Louis  Marshall  and  Robert  T.  Turner^  for  the  appellant. 
Andrew  Hamilton^  for  the  respondent. 

Andrews,  J.  The  sole  question  presented  by  this  record  is, 
whether  the  supreme  court  has  power,  in  advance  of  the  trial 
of  an  action  for  a  personal  and  physicial  injury,  to  compel  the 
plaintiff,  on  an  application  made  in  behalf  of  the  defendant,  to 
submit  to  a  surgical  examination  of  his  person  by  surgeons 
appointed  by  the  court,  with  a  view  of  enabling  them  to  testify 
on  the  trial  as  to  the  existence  and  extent  of  the  alleged  injury. 
The  question  is  not  new  in  the  courts,  although,  so  far  as  we 
know,  it  was  first  presented  in  1868  before  a  judge  of  the  New 
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York  aiiperior  oourl  §A  q»cial  term  in  the  oeee  of  IF«bfc  ▼. 
Sayrtf  52  How.  Pr.  834,  wbo  affirmed  the  exisCowe  «tf  the 
power.  The  contrary  was  held  by  the  general  term  of  the 
third  department  in  BoberU  y.  OgdenJmrgh  tic  R,  R,  Co^  29 
Hun,  154.  In  1877  the  enpreme  oourt  of  Iowa»  in  the  case  of 
Stkroeder  t.  Chicag§  ate.  R.  R.  Ce.,  47  Iowa,  875,  snetaiBed  the 
doctrine  that  the  court  had  an  inherent  jurisdiction  to  grant 
a  compulsory  order  that  the  plaintiff  submit  to  such  examina- 
tion, and  this  decision  has  been  followed  by  the  ooorta  of  sbt- 
eral  of  the  weetem  and  southern  states,  and  in  othen  the  power 
has  been  denied.  The  same  question  was  considered  in  the 
United  States  supreme  court  in  the  recent  case  of  Union 
Pacific  Bfy  Co.  v.  BoUford,  141  U.  8.  250,  aad  the  ooort  (two 
judges  dissenting)  decided  adveraely  to  the  claia  that  the 
court  had  power  to  compel  such  examination.  '  The  opinions 
of  the  several  courts  which  have  passed  upon  the  question 
present  very  fully  the  considerations  bearing  upon  it  We 
concur  in  the  view  taken  by  the  supreme  court  of  this  state 
and  the  supreme  court  of  the  United  States,  and  we  can  add 
very  little  to  the  full  diseossion  to  be  found  in  the  opinions  of 
those  courts. 

The  powers  of  courts  are  either  statutory  or  those  which  ap- 
pertain to  them  by  force  of  the  common  law,  or  they  are  partly 
statutory  and  partly  derived  froni  immemorial  asagei,  which 
latter  constitutes  their  inherent  jurisdiction.  They  are  organ- 
ized for  the  protection  of  public  and  private  rights  and  the 
enforcement  of  remedies.  Presumptively,  therefore,  whatever 
judicial  procedure  is  essential  to  enable  oourts  to  exercise 
their  function  is  authorised.  The  maxim  that  there  is  no 
right  without  a  remedy  justified  the  oourts,  in  the  earlier 
periods  of  the  common  law,  in  inventing  writs  and  modes  of 
procedure  adapted  to  present  for  adjudication  in  proper  form 
every  question  of  judicial  cognizance.  The  powers  and  juris- 
diction of  the  courts  of  common  law  and  chancery  in  England 
are  to  be  found  in  the  English  statutes,  and  in  the  rules,  pre- 
cedents, decisions,  and  procedure  of  the  courts.  The  power 
which  the  courts  actually  exercised,  supplemented  by  statutory 
powers,  constitutes  in  a  general  sense  their  jurisdiction. 

Upon  the  organization  of  the  state  government,  our  oourts 
succeeded  to  the  powers  theretofore  exercised  by  the  courts  of 
law  and  chancery  in  England,  so  far  as  they  were  applicable 
to  our  situation.  It  is  a  significant  fact  that  not  a  trace  can 
be  found  in  the  decisions  of  the  common-law  courts  of  £ng- 
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land,  either  belbm  er  mnce  the  BeTolutton,  ef  the  exereiee  of 
the  power  (o  eompel  a  party  to  a  personal  action  to  sabmik 
hie  pereoQ  to  examination  at  the  inetanee  of  the  other  partj. 
If  the  power  existed,  it  is  difficult  to  suppoiie  that  it  would  nol 
have  been  frequently  inToked.  Actions  for  assault  and  bat- 
tery, for  injuries  arising  from  negligence,  and  generally  for 
personal  torts,  were  among  the  most  common  known  to  the 
law,  and  yet,  00  far  we  can  discover,  m  no  case  was  it  sup* 
peeed  or  claimed  that  the  court  was  armed  with  this  jurisdio* 
tion.  The  non-exercise  of  a  power  is  not  conclusive  against 
its  existence,  but  it  is  strange,  if  the  power  in  question  ex« 
isled,  it  should  hare  been  unused  for  centuries,  and  never 
have  been  called  into  activity.  In  two  cases  cited  by  Justice 
Gray  in  hie  opmion  in  Union  Ptte.  IPy  Cn.  t.  Bottford^  141  U. 
S.  260,  the  court  of  common  bench,  in  England,  refused  an 
•rder  for  the  inspection  of  a  building,  on  the  application  of 
die  piainiiff  in  an  action  for  wcfrk  end  labor  performed  by 
him  thereon,  on  the  ground  of  want  of  power:  Newhamy.  Taie^ 
1  Arnold,  244;  Tarfwmd  y.  Btrand  Union^  8  Dowl.  Pr.  201. 
These  cases  tend  to  negative  the  existence  of  the  power  in  the 
English  courts  claimed  for  our  courts  in  the  case  at  bar.  The 
only  authority  in  the  English  oommon*law  courts  in  any  de- 
gree analogous  is  fofmid  in  the  power  which  the  courts  of  Eng- 
land have  occasioDally,  though  rarely,  exercised,  to  issue,  on 
the  application  of  apparent  heirs,  the  writ  ie  vmUrs  intpieiendOf 
to  compel  a  widow,  claiming  to  be  with  child  by  her  deceased 
bosband,  to  submit  her  persen  to  examination.  The  practice 
in  England  is  sui  §emr%s^  and  has  never  been  adopted  here. 
It  may  have  originated  in  the  peculiar  favor  shown  to  heirs 
faj  the  law  of  England,  but  whatever  its  origin,  it  seems  repug- 
nant to  common  right,  and  the  fact  that  in  this  instance  only 
have  the  courts  of  England  exercised  the  power  to  compel  the 
oxamination  of  the  person  in  a  civil  proceeding  tends  to  show 
that  the  power  is  not  there  regarded  as  general,  but  special 
and  peculiar,  and  limited  to  the  particular  case.  The  doctrine 
^  the  cases  in  chancery  {Briggs  ▼.  Morgan^  2  Hagg.  Const^ 
S24;  Devanbagh  v.  Devanbagh^  6  Paige,  654;  28  Am.  Dec.  443; 
NeweU  v.  Newell^  9  Paige,  25),  that  in  an  action  to  procure  a 
-decree  of  nullity  of  marriage  on  the  ground  of  impotence  or 
aexual  ineapadty,  the  chancellor  may  compel  the  defendant 
io  submit  to  a  surgical  examination,  is  a  graft  from  the  civil 
and  common  law,  and,  as  has  been  said,  **  rests  upon  the  inter- 
oet  which  the  public,  as  well  as  the  parties,  have  in  the  ques- 
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tion  of  upholding  or  disflolving  the  marriage  itate,  and  upon 
the  neceesity  of  suoh  evidence  to  enable  the  oonrt  to  exercue 
its  jurisdiction":  Oraj,  J.,  in  Union  Pae.  Ry  Co.  y.  BoU/ord^ 
Ul  U.  8.  250. 

When  we  examine  the  history  of  the  power  of  oommoo-Iaw 
courts  to  compel  the  production  and  inspection  of  books  and 
papers  in  possession  of  the  opposite  party  in  a  civil  action,  we 
find  that  originally  the  courts  disclaimed  any  power  in  the 
matter,  and  the  remedy  by  bill  of  discovery  was  the  only  re- 
source of  the  party  desiring  such  discovery.  Finally,  the 
common-law  courts  assumed  a  limited  equitable  jurisdiction 
over  the  subject,  and  in  addition  to  the  rule  that  a  party  plead- 
ing a  deed  should  make  profert  of  the  instrument  which 
enabled  the  other  party  to  demand  oyer,  the  courts  by  order 
compelled  a  party  who  in  his  pleading  relied  upon  a  written 
instrument  not  a  deed  to  give  inspection  to  the  other  party, 
if  required,  and  so  in  other  special  cases.  The  courts  in  thJa 
state,  prior  to  any  statute,  exercised  a  limited  equitable  juria- 
diction  of  the  same  character:  Lawrence  v.  Ocean  Ine,  Co.,  11 
Johns.  245;  Dcndow  v.  Fowler,  2  Cow.  592,  note.  But  this 
limited  jurisdiction  was  exercised  sparingly,  and  with  hesita- 
tion; and  it  was  not  until  statutes  were  enacted  in  England 
and  in  this  state,  conferring  upon  common-law  courts  the  same 
power  to  compel  the  discovery  and  inspection  of  books  and 
papers  which  was  exercised  by  courts  of  chancery  on  bills  of 
discovery,  that  courts  of  common  law  claimed  or  exercised 
full  power  over  the  subject:  Stat.  14  A  16  Vict.,  o.  99;  Stat. 
17  &  18  Vict,  0. 125;  Rev.  Stats.,  p.  199,  sec.  21.  The  limited 
jurisdiction  exercised  by  these  courts  before  the  statute  was 
in  the  nature  of  a  usurpation,  and,  so  far  as  we  can  discover, 
it  was  never  considered  that  they  possessed  an  inherent  power 
in  aid  of  justice  to  grant  relief  in  cases  outside  of  the  narrow 
limit  mentioned.  The  power  to  compel  an  inspection  of  books 
and  papers  relevant  to  the  controversy,  in  possession  of  either 
party,  is  of  a  similar  nature  to  that  invoked  in  the  present 
case,  and  if  the  inherent  power  of  the  court  did  not  extend  to 
the  one  case,  it  is  difficult  to  suppose  that  it  embraced  the 
other. 

The  power  to  compel  a  party  to  submit  to  an  examination 
%{  his  person  has  never  been  conferred  by  any  statute.  The 
p>x> visions  of  the  Revised  Statutes  authorizing  the  court  to 
compel  the  production  of  books  or  papers  have  been  xe-enaotad 
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in  the  Codes  of  Procedure.  The  statates  also  contain  spedfio 
provisions  for  the  examination  of  a  party  on  oath  before  trial, 
at  the  instance  of  the  other  party.  The  omission  in  these 
statutes  of  any  reference  to  the  power  now  under  considers* 
tion  is  quite  significant.  We  cannot  say  that  the  exercise  of 
the  power  claimed  might  not  in  some  cases  promote  justice 
and  prevent  fraud.  On  the  other  hand,  unless  carefully 
guarded,  it  would  be  subject  to  grave  objections.  But  we 
have  to  deal  only  with  the  question  of  the  power  of  the  courts, 
in  the  absence  of  any  legislation.  It  is  very  clear  that  the 
power  is  not  a  part  of  the  recognized  and  customary  jurisdic- 
tion of  courts  of  law  or  equity.  The  doctrine  that  courts 
have  an  inherent  jurisdiction  to  mold  the  proceedings  to  meet 
new  conditions  and  exigencies  is  true  but  in  a  limited  sense. 
They  cannot,  under  cover  of  procedure,  or  to  accomplish  jus- 
tice in  a  particular  case,  invade  recognized  rights  of  person  or 
property.  No  court,  we  suppose,  can  abrogate  an  established 
rule  of  evidence,  as,  for  example,  the  rule  that  hearsay  evidence 
is  inadmissible,  or  the  rule  of  the  common  law  that  parties 
shall  not  be  witnesses,  or  that  interest  disqualifies.  They  may 
apply  existing  rules  to  new  circumstances.  Nor  is  it,  we  con- 
ceive, within  the  power  of  the  court  to  create  remedies  unknown 
to  the  common  law,  or  institute  a  procedure  not  according  to 
the  course  of  'the  common  law.  It  is  most  important  that 
courts  should  proceed  under  the  sanction  of  an  orderly  and 
regulated  jurisdiction,  and  that  as  little  as  possible  should  be 
left  to  the  discretion  of  a  judge.  The  exercise  by  the  court  of 
the  power  now  invoked,  as  has  been  shown,  is  not  sanctioned 
by  any  usage  in  the  courts  of  England  or  of  this  state.  Its 
existence  is  not  indispensable  to  the  due  administration  of 
justice.  Its  exercise,  depending  on  the  discretion  of  the  judge, 
would  be  subject  to  great  abuse.  We  think  the  assumption 
by  the  court  of  this  jurisdiction,  in  the  absence  of  statute  au- 
thority, would  be  an  arbitrary  extension  of  its  powers.  It  is  a 
just  inference  that  an  alleged  power  which  has  lain  dormant 
during  the  whole  period  of  English  jurisprudence,  and  never 
attempted  to  be  exercised  in  America  until  within  a  very  re- 
cent period,  never  in  f^ct  had  any  existence. 

We  have  purposely  omitted  to  repeat  the  views  and  author- 
ities upon  this  Question  set  forth  in  the  opinions  in  Roberta  v. 
Ogdensburgh  etc,  R,  R.  Co,^  29  Hun,  154,  and  in  Union  Pacific 
Bfy  Co.  V.  Bot8fordf  141   U.  S.  260,  and  we  refer  to  those 
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opnkns  far  a  ftiller  dieeosBion  of  the  giomdi  apoa  wMeh  the 
denial  of  the  power  clairaed  proeeede. 
The  order  should  be  affirmed. 


flkjjnxAnon  ei  fluamvr  —  Pewva  or  Qovxv  «•  Obdbi 

Ths  daCeaiUBi  hM  bo  ■hioi«>»  riglfet  to  kmw  tbo  pei««i  of  1km  pioiiitiff 
Jaoted  to  an  azaminatioii.  Tbo  gmnting  or  nhwal  ot  oooh  oa  ordor  io  in  Uio 
dttcretion  of  the  ooiirt:  Sidebtm  f.  Wabash  tU.  R'p  Ofk,  98  Mo.  400;  S  Am. 
St.  Rop.  549,  and  oztooded  note;  Alabamm  0te.  R.  B.  Co.  r.  HUl,  90  AUl  7I| 
at^  Bop.  764,  and  Mto|  0Htf  #i^  JK^p  Cii.  ▼•  ifoi]^^  78  Tox.  tlL 


(yNnL  w.  Det  Dock,  East  Bboadwat^  and  Bat* 

TBBT  Railroad  Oompant. 

[1»  Nnw  Tors,  ]28i) 

■viDBirai  OV  AV   BZPSRT  AS  TO  TBI  DldTANOB  WtrRIff  WhICK  ▲  LOADBD 

Tmv0K  oonld  ba  ateppod,  uudor  oimmateaoea  aonrmod  in  tlio  qnoation 
to  Um.  ia  oaMpoiaot,  thoogh  qfoaifeiaM  «f  tMi  gbM  ohonld  soft  bo  an- 


STRBSr-KAII.WATB    HAVI    No    PaIUMOUHT    RIQHT8    OYKB  OTKXa  VKBICUi 

AT  8TBBBT-0BU881V08.  At  auch  oroaauigB,  the  can  of  the  atroe^ndl- 
waja  haira  a  right  to  oroaa  the  atreeta,  and  other  Tehidao  a  right  to 
oroai  tho  tvaek  d  ihm  raihimy.  Keither  right  ia  anporiar  to  tiio  atbar, 
Tha  right  of  each  maat  bo  oTorelaed  with  doo  regard  to  too  right  of  too 
otoer;  and  tho  right  of  eaoh  moat  ho  ezerdaed  In  n  waaonaMo  and  oar^ 
fill  maimer,  ao  aa  not  to  nnreaaonably  abridge  or  intarfaro  wito  too  right 
of  tbo  other. 
Jvar  Tbial— RnQVifln  lom  iMBzaoonoHB.— Tho  Jndgo  auiy,  to  bio  dto> 
oration,  lefaae  to  rooeiFo  fnrtoer  reqneate  far  nhargaa  or  InatnwtioBa  to 
toe  jory,  when  he  haa  abready  given  toe  **— »ri«i«s«g  litigant  an  opporw 
tonity,  and  thia  opportunity  haa  been  made  oTailablo  by  aaking  for  att 
toe  chargea  which  the  party  then  tbongfat  proper  to  aak,  and  the  Jndgo 
to  toe  diarge  given  haa  foUy  and  fairly  laid  down  tbo  kw  npplioaUo  to 
tho  faota  of  the 


AcnoH  to  recover  for  personal  injariee.  Verdiot  and  Jvdg^ 
ment  for  plaintiff^  and  the  defendants  appealed. 

John  M.  Seribner^  for  the  appellant  Dry  Dook  eta  Cow 

Jacob  F.  Miller^  for  the  appellant  Westing. 

Q.  WcMbowms  Smithy  for  the  respondent 

Earl,  J.  In  Jnlj,  1889,  while  the  plaintiff  was  a  passenger 
in  one  of  the  cars  of  the  defendant  corporation,  she  was  in- 
jured in  a  collision  between  the  car  and  a  truck  of  the  other 
defendant,  and  she  brought  this  action  to  recover  damages  far 
her  injuries,  alleging  that  thej  were  caused  by  tlie  concurring 
negligence  of  both  defendants. 
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It  IB  not  important  wm  t9  detail  the  ciroaiiietasioeB  altend- 
iaig  the  iojury  of  the  plaiaatiff.  A  eapefvil  tcratinj  of  the  evi* 
daaee  leaves  no  doabt  apon  our  minde  that  it  fairly  tended  t^ 
■how  coQcarring  negligence  of  both  defendants,  and  the  ver* 
diot  of  the  jury,  appraved  bj  the  general  term,  therefore 
eoDoIudea  ns.  Henos  we  have  onlj  to  eonsider  whether  anjr 
exeeptiona  taken  by  tiie  defendants^  or  either  of  them,  upon 
the  trial  point  out  error* 

Tbe  collision  oansiag  the  injury  of  the  plaintiff  took  place 
while  ttie  car  was  crossing  and  the  truck  was  going  np  Broad- 
way. The  claim  of  the  plaintiff  and  of  the  railroad  company 
waa,  that  the  driver  of  the  track  was  negligent,  because  he  did 
■at  keep  the  tmok  esit  of  tfape  way  of  tbe  car,  and  drove  the 
Imok  with  its  load  againat  the  car.  Upon  tbe  trial,  a  witness 
waa  called  for  tbe  Tailroad  oowpeotiy,  of  large  experience  ae 
an  owaer,  driver,  and  manages  ef  trucks,  and  well  acquainted 
with  the  locality  wbeie  the  collision  ocoorred,  and  he  was 
aeked  tUs  qnestiois:  '^Sappoee  a  track  weighing  nineteen 
bundred  pounds,  or  theiBiUx>ats,  carrying  a  load  of  three 
thooeand  six  hundred  povnds,  or  thereabouts,  and  drawn  by 
a  horse  weagfadag  twelve  hundred  to  thirteen  hundred  pounds, 
er  theraaboiite,  and  that  the  horse  and  truck  were  being 
driven  up  Broadway,  and  were  at  the  time  within  one  bun* 
diad  foet  womkh  of  Walker  Street  driving  north,  with  the  horse 
en  a  walk,  and  the  horse  being  a  gentle  and  tractable  animal 
ander  fuU  control  at  the  time,  within  what  distance  could 
such  a  truck,  under  Meh  circumstances,  be  stopped,  the  pave-* 
ment  being  wet  by  sinrinkling-^arts?  ^  This  was  objected  to 
en  behalf  ef  the  defendant  Westing  as  ''incompetent,  and 
fliat  it  is  not  a  question  for  an  expert,"  and  the  objection  was 
overruled,  and  the  witness  answered:  '*  Between  three  and 
hmr  feef  This  belongs  to  a  class  of  questions  not  much  to 
be  encouraged.  The  answer  to  such  a  question  can  be  of  but 
Bttie  eervioe  to  jurors.  They  are  generally  well  acquainted 
with  such  common  things  as  trucks  and  horses,  and  the 
power,  actions,  and  capacity  of  horses,  which,  particularly  in 
the  city  of  New  York,  are  constantly  open  to  observation. 
Tet  we  cannot  say  that  the  expert  witness  did  not  know  more 
about  the  subject  of  inquiry  than  ordinary  jurors  can  gen* 
erally  be  supposed  to  know.  The  question  is  barely  compe- 
tent, and  probably  was  not  harmful;  and  the  judgment  should 
not,  therefore,  be  reversed  because  the  judge  allowed  it  to  be 
answered. 

Ak.  Sr.  Ref..  Vol.  XXVl— 81 
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The  counsel  for  the  railroad  company,  in  a  variety  of  forms, 
requested  the  judge  to  charge  that  the  railroad  company  with 
its  car  crossing  the  street  had  the  right  of  way,  and  the  para* 
mount  and  superior  right  in  the  street,  which  the  driver  of  the 
truck  was  bound  to  respect,  and  he  refused  so  to  charge,  and 
this  refusal  is  now  complained  of  as  error.  The  rule  invoked 
by  these  requests  has  its  application  where  the  tracks  of  street* 
railways  are  laid  in  the  streets.  As  the  cars  must  run  upon 
the  tracks,  and  cannot  turn  out  for  vehicles  drawn  by  horses, 
they  must  have  the  preference,  and  such  vehicles  must,  as  they 
can,  in  a  reasonable  manner,  keep  off  from  the  railroad  tracks 
so  as  to  permit  the  free  and  unobstructed  passage  of  the  cars. 
In  no  other  way  can  street-railways  be  operated.  As  to  such 
vehicles  the  railways  have  the  paramount  right  to  be  exercised 
in  a  reasonable  and  prudent  manner.  Birt  a  railway  crossing 
a  street  stands  upon  a  different  footing.  The  car  has  the  right 
to  cross  and  must  cross  the  street,  and  the  vehicle  has  the  right 
to  cross  and  must  cross  the  railroad  track.  Neither  has  a 
superior  right  to  the  other.  The  right  of  each  must  be  exercised 
with  due  regard  to  the  right  of  the  other,  and  the  right  of  each 
must  be  exercised  in  a  reasonable  and  careful  manner,  so  as 
not  unreasonably  to  abridge  or  interfere  with  the  right  of  the 
other. 

After  the  judge  had  charged  the  jury,  the  counsel  for  the 
defendant  Westing  was  proceeding  to  ask  the  judge  to  charge 
some  request,  and  the  judge  said  to  him  that  he  declined  to 
receive  any  more  requests  from  him,  and  to  this  the  counsel 
excepted,  and  he  now  claims  that  his  client's  rights  were  erro- 
neously abridged.  In  Chapman  v.  McCarmiek^  86  N.  Y.  479, 
we  held  that  it  is  the  legal  right  of  counsel  on  the  trial  of  an 
action  to  submit  propositions  bearing  upon  the  action,  and  thai 
it  is  the  duty  of  the  court  to  instruct  the  jury  on  each  propo- 
sition, and  that  a  denial  of  such  right  is  the  subject  of  excep* 
tion  and  of  review  upon  appeal.  But  the  facts  of  this  case 
do  not  bring  it  within  the  rule  there  laid  down,  nor  within  the 
reasons  which  induced  the  decision  in  that  case.  Here,  before 
the  judge  commenced  his  charge,  the  counsel  for  the  respective 
parties  handed  up  to  him  requests  to  charge,  and  he  either 
charged  or  refused  to  charge  s.uch  requests.  After  the  judge 
had  finislied  his  charge  and  passed  upon  the  requests  to  charge, 
the  counsel  for  defendant  Westing  made  a  further  request  to 
charge,  when  the  judge  asked  him  if  he  had  '*  anything  else." 
He  replied,  "  That  is  all  I  wish  for  that."   The  judge  then 
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''Go  on'';  and  then  he  made  another  request,  and  the  judge 
charged  as  to  the  request  in  a  manner  Batisfactory  to  him,  and 
he  then  apparently  took  his  seat.  The  counsel  for  the  railroad 
company  then  made  a  request  to  charge,  which  the  judge 
acceded  to.  Then  the  counsel  for  Westing  again  arose  and 
proceeded  to  make  a  further  request,  which  the  court  declined 
to  hear  or  receive.  Here  the  judge  did  not  abuse  his  discre* 
tion.  His  refusal  to  hear  or  receive  the  further  request  was  not 
arbitrary.  He  had  fully  and  fairly  laid  down  the  law  appli- 
cable to  the  facts  of  the  case.  The  counsel  for  the  defendant 
Westing  had  had  full  opportunity  to  make  his  requests,  and 
had  made  them  so  far  as  he  deemed  important,  both  before 
and  after  the  charge  was  made,  and  whether  after  that  he 
should  be  permitted  to  prolong  the  trial  and  still  further  vex 
the  judge  with  requests  rested  in  his  discretion.  The  counsel 
of  a  party  cannot  ask  as  a  right  unreasonably  to  prolong  a 
trial  by  the  examination  of  witnesses,  or  by  debates  to  the 
court  or  jury,  or  by  innumerable  and  interminable  requests  to 
charge.  In  these  matters,  the  judge  has  some  discretion,  to 
be  exercised  in  the  interest  of  justice,  and  with  a  due  regard 
to  the  rights  and  interests  of  the  parties.  A  party  has  the 
right  to  a  reasonable  opportunity  to  present  his  evidence,  ob- 
jections, and  requests;  and  after  be  has  had  that,  he  cannot 
complain  of  reasonable  restrictions  and  limitations  put  upon 
the  exercise  of  his  right  by  the  judge  in  the  fair  use  of  the 
discretion  which  he  undoubtedly  possesses. 

There  are  various  other  exceptions  in  the  case,  to  some  of 
which  our  attention  has  also  been  called.  But  they  point  out 
no  error,  and  need  no  further  attention  here. 

The  judgment  should  be  affirmed,  with  costs. 


WrrvBasa— BxFSBT  TnnMOirT.  —  An  engineer  u  oompetent  to  teetify 
M  to  the  poeribility  ol  etopping  a  train  within  a  certain  distance:  See  note  to 
Harmom  t.  Cobtmbia  tie,  B.  B.  Co.,  17  Am.  Si.  Rep.  845.  Ab  to  the  admi«- 
■ibility  of  expert  teetimonj,  and  what  may  be  proved  thereby,  lee  note*  to 
Baiixmort  c<e.  TwmpH»  ▼.  Gantil^  69  Am.  Rep.  HG-lSa,  and  Hammond  r. 
Woodman^  66  Am.  Dee.  228-246.  Expert  testimony  cannot  be  reported  to 
where  the  facte  can  be  pnt  before  the  jury,  and  they  are  oompetent  to  form 
an  opinion  thefoon:  Van  Wyekler  ▼.  Brookt^m^  US  N.  Y.  424;  Oraham  v. 
PmM^Mmia  Cbu,  139  Pa.  St.  149. 

9TBavr-BAn.WATB  —  RioRTB  AS  Rnpier  Pnsom  on  STBxrr8.--A  per* 
■on  endearoring  to  croM  a  street  on  which  a  street-railroad  is  operated  may 
oboose  any  point  at  which  to  cross,  and  is  bound  to  exercise  only  reasonablo 
oare:  McClan  r,  BrwAlffn  eie.  B.  B.  Co.,  116  N.  Y.  459.  Cars  of  street-railways 
bare  a  preference  in  the  streets,  bat  they  mu»t  be  operatetl  so  as  not  to  injure 
on  the  streets:  ^enA^ii  ▼.  Second  Ave.  B,  B.  Co.,  126  N.  Y.  625. 


ilt  Lbwis  v.  QoLUiflL  [New  Yoik, 


LbWIS   V.    GrOLLKBB. 

tP3B  New  Tiwk,  227.| 

FUMNL  AoBBHoniT  vot  Ttt  CoNHTKOcr  ail  Kkbcf  mwt  Fkatv  in  tbe  ii 

diate  neighborboodt  oatesod  ui^  vpon  Mieqi«Ale  omMideraJnii,  ift  vd«t 
and  its  specific  parf or 011:1  nee  may  be  eofiurued. 

Sraoino  Pbrtormamob  or  ▲  Pjcu.iu.iAL  Guvknawt  will  Ba  Dbcbkbd  ii  it 
H  of  meh  a  character  and  purpose  tliat  its  perfurm&uce  was  what  was 
aaoteaiplalBd  by  the  parfeieii  sad  oot  siere  «taiHia,$e«  for  ito  breach.  There- 
fore, an  agreeraeat  not  to  eraat  flats  in  a  clesignaled  aeighborhood,  fa^* 
esnse  its  breach  osonot  ba  compctisatod  io  daafit^ei^  wdl  ha  syrificaUj 
enforced. 

TwHBaaAL  CQTEVAWt  WHnr  Bvookbs  Attac«sd  to  AiTER-ACQuiBmD  Laud. 
«— If  one  who  has  agreed  act  to  huild  flats  ia  a  Assignated  neigfaVvrhood 
aftecwsrda  poeehases  land  in  that  asighAiarhood*  sneh  hod  s  his  hands 
beoomes  leslrifited  and  limited  ia  its  asea  bgr  tfaaH  afliwiiwtat>  and  rasaaiaa 
•nbjeot  to  snch  restrictions  and  limitations  in  the  bandaof  a  parohaaaK 
from  him  with  notice  of  ^e  agreement. 

TumamABMB  or  4  Lor  Whiok  is  Svivner  «o  *  PmicKmai.  fiBfrucriTs 
AoKUUMm  ttDtaned  into  hjr  its  anrn«  ia  bemid  bj^  IdM  Eastrietion  in  a 
ooort  of  equity*  imless  ha  waa  a  paeobasm:  ia  fpad  faiths  ia  ^gnomuaea  o£ 
the  restriction. 

Action  to  eogoia  tbt  eracticsi  of  flcte  by  Ibe  AiiBiWbHiia  on 
property  deBignated  ia  the  conplfluiL  Jadgmeal  anterad  ia 
fiuror  of  do&ndantft  Mi  ibe  flpfoiid  imam  vub  attrtnori  67  the 
general  term  on  appeaL 

WHttcm  C  Beeeher^  tor  the  appelhrnk 

George  0.  Cate^  for  the  resposdeota. 

FiNOH,  J.  All  the  facte  alleged  in  plaintMni  eompliJut  were 
fiMud  bj  the  CGurt,  but  mwe  kield  Io  be  inevfficieni  toentftle 
him  to  equitable  reliet 

The  plaintiff  *>  maidence  was  on  PVeoMewt  Street,  between 
Seventh  and  Eighth  avenues,  in  the  city  of  Brooklyn.  That 
street  and  Union  Street,  which  rone  parallef  with  it  one  block 
away,  are  occupied  by  private  residences  constructed  by  citi- 
sens  of  some  wealth  and  social  standing,  wbaae  bomea  ace 
more  or  less  creditable  to  their  taste,  and  in  which,  aa  giTing 
oharactOT-  to  their  neighborhood,  they  fed  a  pardonable  pride. 
That  part  of  the  city  had  never  been  invaded  by  fiia^Ls  or  tene- 
ment-houses, which  bring  together  a  cbaagiiig  and  floatiiig 
population  under  one  roo^  having  no  ownership  of  their  own, 
and  caring  little  fbr  anythii^  beyond  their  personal  comfort 
amd  immediate  needs.  Into  this  locality  came  the  defendant 
Gkillner,  a  builder  of  tenement-houses  and  flats.  He  bougbt  a 
lot  fronting  on  Union  Street^  and  immediately  in  the  xmt  of 
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pfaufitiff 's  iHMQMBB,  and  at  cnoo  amiouneed  his  ifvMition  of 
•reetang  iliem  a  seiren^Btory  flat  Such  a  bvildi-ng  in  «ifcb  a 
looaliiy  wa$  regarded  as  oSeneiTd  and  injurious  bjr  the  resi* 
deota  of  tlM  Fudnity,  and  the  court  has  found  as  a  fact  that 
itB  oonBftniotiaii  in  that  locality  would  cause  injury  and  dam* 
age  to  the  neighboring  premisee.  GoUner  was  not  without 
ezperienoe,  and  apparently  knew  what  he  waa  about  when  he 
took  some  pains  to  let  hia  plane  be  generally  underert/ood.  The 
Boi^liors  at  first  remonstrated,  but  found  GoUner  immoTaUe 
aikl  standing  upon  his  rights.  They  then  sought  to  bay  him 
eat»  for  the  aole  and  declared  purpose  of  eating  the  neighbor* 
hood  from  flats.  GoUner  had  no  title,  but  simply  a  oontraek 
The  price  he  had  agreed  to  pay  was  eighteen  thousand  dollarSi 
which  was  the  full  and  fair  value  of  the  property,  and  upon 
that  he  bad  paid  only  the  sum  of  five  hundred  dollars.  He 
began  the  negotiations  with  a  very  large  price,  but  finally 
agreed  to  sell  out  for  twenty-four  thousand  five  hundred  dol« 
kuB,  or  a  net  profit  of  six  thousand  doUatB,  and  upon  the 
further  contract  that ''  he  would  not  construct  or  erect  any 
flats  in  plaintiff's  immediate  neighborhood,  or  trouble  him  any 
more."  It  is  evident,  since  the  lots  were  worth  in  the  market 
but  eighteen  thousand  dollars,  since  the  sole  motive  of  the 
purchasers  from  GoUner  was  to  prevent  his  meditated  con- 
struction, and  since  his  declaration  of  his  purpose  was  the 
cause  and  occasion  of  the  final  purchase,  that  the  six  thousand 
dollars  was  the  consideration  for  the  restrictive  agreement  of 
GoUner,  and  was  the  price  paid  for  his  covenant  not  to  build 
flats  in  the  neighborhood,  or  trouble  its  residents  with  similar 
injinious  and  disagreeable  enterprises.  Neither  party  at  aU 
miaonderstood  that  this  was  the  material  point  of  the  contract. 
It  would  have  been  the  extreme  of  folly  for  the  purchasers  to 
pay  six  thousand  dollars  to  prevent  the  erection  of  flats  on  tiie 
one  lot  alone,  leaving  GbUner  firee  to  repeat  the  enterprise  in 
tbo  immediate  OMghborhood,  and  inflict  the  very  injury  to 
eooape  which  the  tribute  had  been  paid.  GoUner  himself 
acoording  to  the  plaintiff's  proof,  accurately  understood  and 
clearly  stated  the  pith  of  the  agreement  when  he  said,  that 
after  making  it,  if  he  should  build  flats  in  the  vicinity,  he 
**  should  be  considered  a  blackmailer ";  and  when  other  lots 
were  suggested  by  the  witness  Moody,  GoUner  said:  ^  What, 
go  Ibr  more  blood-money  after  I  had  taken  blood-money  out 
of  thooe  people?  I  would  not  do  if  And  yet  he  did  attempl 
to  do  it.    At  tile  moment  when  his  contract  with  pfadntifl' wee 
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elosed  and  ihe  down  payment  was  made,  he  began  negotiap 
tions  for  the  pnrchase  of  a  lot  on  Union  Street^  diagonally 
opposite  his  first  purchase,  and,  obtaining  title,  at  once  com- 
menced the  erection  of  a  seven-story  flat.  When  reminded  of 
his  agreement,  and  remonstrated  with,  he  seems,  according  to 
one  witness,  to  have  regarded  it  as  a  good  joke  npon  bis  ven- 
dees, and  added  that  ''he  guessed  he  could  fight  them  with 
their  own  money,  that  he  had  six  thousand  dollars  of  it  in  his 
clothes  [patting  his  pocket],  and  he  would  see  that  go  as 
far  as  it  would  last  in  that  direction."  Then  came  a  letter 
from  plaintiff's  attorney,  threatening  an  action,  and  a  refusal 
hj  one  of  his  material-men  to  further  supply  him  under  the 
circumstances,  and  thereupon  Gollner  sought  shelter  for  his 
enterprise  and  his  breach  of  faith  under  an  ownership  in  his 
wife.  His  equity  in  the  lot  purchased  was  two  thousand  dol- 
lars, and  that  equity,  together  with  his  large  expenditure  upon 
the  foundations,  he  conveyed  to  her  for  her  equity  in  two  other 
lots,  which  amounted  to  seven  hundred  dollars;  and  then,  as 
her  agent  and  architect  nominally  and  in  form,  continued  the 
construction.  Mrs.  Gollner  lent  herself  to  this  artifice,  and 
took  the  title  with  full  knowledge  of  all  the  facts,  and  un- 
questionably for  the  purpose  and  with  the  intent  of  aiding  and 
protecting  her  husband  in  his  efibrt  to  avoid  his  own  honest 
obligation. 

This  state  of  facts  had  its  natural  effect  upon  the  courts  be- 
low, and  the  general  term,  after  their  recital,  added,  that  if 
there  was  any  authority,  directly  or  indirectly,  in  plaintiff's 
favor  they  would  without  hesitation  grant  him  relief;  but 
saying  that,  felt  also  bound  to  say  that  equity  stood  helpless 
before  this  cool  and  deliberate  wrong.  The  inquiry  which  faces 
US  is,  therefore,  whether  in  truth  equity  is  thus  helpless  to  en- 
force such  a  clear  and  admitted  right. 

I  think  we  should  first  examine  the  situation  as  between 
plaintiff  and  Gollner,  upon  the  supposition  that  the  latter  had 
remained  owner  of  the  land,  and  was  himself  engaged  in 
violating  his  contract,  and  ask  of  ourselves  the  question 
whether  in  such  event  it  would  have  been  possible  for  equity 
to  interfere,  or  whether  the  objections  and  difficulties  suggested 
by  the  respondents  would  have  proved  insuperable. 

Two  of  those  objections  we  may  dismiss  quite  briefly.  The 
agreement  was  not  in  the  least  indefinite  or  uncertain,  as  it 
respects  the  matter  in  controversy.  The  phrase  *' immediate 
Bcighborhood,"  taken  in  connection  with  the  subject-matter 
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of  the  contracty  is  not  bo  indefinite  as  to  be  incapable  of  just 
and  natural  boundaries,  but,  in  any  event,  covers  and  includes 
the  locality  of  the  construction  in  progress.  The  court  has  so 
found,  and  there  is  no  reason  for  doubting  its  correctness. 
Nor  is  there  any  foundation  for  saying  that,  in  its  restrictive 
character,  the  agreement  is  against  public  policy.  We  have 
too  lately  discussed  that  subject  to  make  a  recurrence  to  it 
necessary.  We  have  perhaps  widened  and  extended  the  area 
within  which  restraints  of  trade  and  business  may  lawfully 
operate,  and  certainly  should  not  narrow  them  till  they  are 
lees  than  one  neighborhood  in  a  single  city. 

Nor  is  there  any  difficulty  in  the  fact  that^he  agreement  is 
by  parol  and  purely  personal.  If  just  grounds  of.  equitable 
jurisdiction  exist,  any  yalid  contract,  however  unsolemn,  may 
be  enforced  by  a  decree  of  specific  performance.  The  cases  are 
very  numerous  in  which  agreements  purely  personal  not  to 
engage  in  a  particular  trade  or  business  within  certain  reason- 
able boundaries  have  been  enforced  by  injunction,  and  it  cer- 
tainly does  not  lessen  the  duty  or  imperil  the  right  that  the 
contract  proved  or  established  is  by  parol.  In  one  possible 
view  of  this  case,  we  are  in  fact  dealing  with  just  such  a  con- 
tract The  occupation  of  the  defendant  Oollner  was  that  of 
a  builder  of  flats  and  tenementrhouses.  He  so  describes  him- 
self, and  gives  that  as  his  specific  business  and  occupation. 
He  sought  to  carry  it  oh  in  plaintiff's  neighborhood,  and  was 
paid  six  thousand  dollars  not  to  carry  it  on  in  that  locality, 
and  because  his  doing  so  would  in  fact  cause  injury  to  the  per- 
sons who  paid  him  the  money.  Of  course  there  is  a  difference 
between  the  present  case  and  those  in  which  the  contract  pur- 
pose is  to  prevent  competition, —  a  difference  which  respects  the 
natare  and  character  of  the  injury  resulting  from  a  breach; 
but  that  difference  does  not  disturb  the  doctrine  common  to 
both,  that  in  a  proper  case  equity  will  specifically  enforce  by 
affirmative  decree  or  restraining  injunction  a  definite  and  fully 
established  and  valid  contract,  although  a  personal  one,  and 
irrespective  of  the  fact  that  it  happened  to  be  by  parol.  The 
jurisdiction  attaches  upon  the  ground  that  an  action  at  law  for 
damages  will  not  do  complete  justice,  or  accomplish  the  pur- 
pose contemplated  by  the  contract.  Even  though  the  agree- 
ment itself  fixes  a  penalty  for  its  breach,  it  will  not  follow  that 
equitable  relief  must  be  denied;  for  if  the  contract  appears  to 
be  such  in  its  charncterand  purpose  that  its  performance  was 
contemplated  by  the  parties,  and  not  merely  damages  for  the 


520  Lxwis  ir.  QoLLMXB.  plew  York, 


v_ 


breach,  tb*  equitable  relief  will  be  awarded:  Dimfwnd  Hatch 
Co.  T.  Boeber,  106  N.  Y.  474;  00  Am.  Sep.  U4.  When  thi* 
relief  18  bj  injanction  toreetraia  the  cx>marii)Bimi  of  an  injn- 
rious  act,  the  complaint  of  the  plaintiff  is  somewhat  in  the 
nature  of  a  bill  qida  timet^  in  which  equity  acts  to  pretent  a 
mischief  rather  than  to  redrees  it  There  is,  thenfbre,  no  rea* 
sonable  doabt  that  if  Gkdlner  was  still  the  owner  of  the  land 
and  engaged  in  oonatraetiDg  the  flats  his  enterprise  oould  be 
restrained  by  injunction.  Ko  other  remedy  wowtd  have  the 
dimensions  or  proportions  of  the  contract  purpose.  Honegr 
damages  could  not  be  an  accurate  sabstitute,  and  would  merely 
paUate  and  not  redress  the  injury.  It  would  be  a  continuing 
one,  whosQ  full  and  actual  effects  eould  scarcely  be  fefeseea, 
and  which  the  plaintiff  could  only  eseape  by  brealdng  up  hie 
home,  and  retreating  to  aooie  possible  locality  in  which  tene- 
ments were  not  and  their  builders  did  not  afKot 

But  Oollner  did  not  remain  the  owner  of  hie  new  purchase, 
and  that  brings  us  to  the  difficulty  which  the  courts  below 
deemed  insurmountable,  and  which  needs  to  be  thooghtfuBif 
considered.  They  teasoned  that  tiie  new  vendee  oeold  not  be 
affected,  except  through  or  by  the  purchase  of  tiie  hind,  and 
so  only  when  the  land  cairied  with  it,  as  aninsepftrdile  attach- 
ment, the  burden  of  the  contract;  that  whea  the  contract  was 
made,  there  was  no  land  to  which  it  did  or  oould  attach;  and 
the  agreement  remained  wholly  personal  to  Geilner,  and  did 
not  affect  or  bind  his  wife.  I  do  not  see  the  ooatraet  in  that 
way.  GoUner  might  have  fulfilled  it  by  omitfing  to  boy  or 
lease  any  land  within  the  prescribed  linnlis,  but  hie  agieenient 
left  him  at  liberty  to  do  so  or  not,  as  he  pleased,  wad  yet  re* 
quired  that  if  he  did  so  purchase  or  lease,  he  shoiiM  not  erect 
upon  the  land  so  owned  or  possessed  the  prohibited  etructures. 
The  moment  he  bought  or  leased  any  sueh  land,  be  oame 
under  an  obligation  not  to  use  it  in  a  particular  way;  tlse  land 
in  his  hands  necessarily  became  resUricted  and  limited  ia  the 
use  of  which  it  was  capable,  and  as  Q»ich  so,  though  bought  of 
another,  as  if  it  had  come  from  the  oontraotor  who  impoeed 
the  restraint  as  vendor.  I  do  not  see  why  the  equitable  rights 
of  the  plaintiff  did  not  attach  to  the  land  when  bought,  if  it 
came,  as  it  did,  within  the  scope  of  the  contract.  Why  shonki 
it  affect  the  result  that  the  obligation  and  the  land  ownership 
ware  not  simultaneous,  or  that  the  latter  came  from  h  vendor 
who  did  not  restrict  when  the  contractor  could  and  did?  In 
the  case  of  a  aertgage,  the  lien  may  attach  to  and  bind  after- 
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acqpund  pnp&rif,ot  c9V€r  fstiov  and  kdar  adnmces,  as  be- 
imeetk  tbe  pactidt  ib0in8cbr«ii»  and  ifaai  is  permitted  becauee 
ihey  liave  eo  agreed,  and  their  contract  oontemplates  that  pre- 
eiae  result.  In  like  nusnAer,  I  think  tbe  agreement  under 
discusaieQ  wae,  in  subetanoe  and  effect,  Uaat  whatever  land 
the  defendatA  OoUner  might  thereafiter  poesees  in  that  imme- 
diate neighborbood  ehouhl  be  restricted  m  its  tiee  by  bim, 
and  ahoold  not  be  devoted  to  the  oonstruetion  of  teneraeniB 
or  flats.  In  other  words,  when  he  bought  th«  land  the  plain- 
tiff's eqniiable  righta  at  eopoe  attadaed  to  it  became  a  burden 
upon  it  so  long  as  OoUner  owned  it,  so  that  apparently  tbe 
contract  ceaaes  to  be  merely  and  purely  personal,  because  it 
affeets,  and  was  intended  to  afCect,  the  use  and  occupation 
of  GoUaer's  after«cqaired  land  in  that  neighborhood.  But 
if  the  contract  vemaiAS  technically  a  personal  one,  I  think 
the  reasonable  and  settled  doetrine  is,  that  the  contract 
equity  is  so  attached  to  the  nee  of  the  land  which  is  the 
eol^ect-oMtter  ae  to  foUow  the  faosd  itself  into  the  hands  of 
A  purchaser  vdth  fuU  knowled^  of  aU  the  facts,  who  buys 
with  his  eyes  open  to  the  existing  equity,  and  more  espe* 
oially  when  he'  toys  for  tbe  expsesa  purpose  of  defeating  and 
evading  that  equity.  It  has  been  held  that  the  equity  result- 
ing from  a  valid  agreement,  although  the  latter  was  not  a 
oovenant  running  with  the  hmd,  or  a  legal  exception  or  reser- 
vation out  of  it,  but  stood  solely  upon  the  ground  of  a  personal 
contract  dictating  the  mode  of  user,  would,  nevertheless,  go 
with  the  land  into  the  hands  ef  a  percheser  with  notice,  and 
whe  did  not  bay  innooently  or  in  good  ftiith:  Whitney  v.  tfnion 
Bailwm/  Co.,  11  Gray,  868;  71  Am.  Dec.  715. 

In  Hodge  v.  Sloan,  107  N.  Y.  250,  1  Am.  St  Rep.  816,  we 
substantially  ai&rmed  that  doctrine,  holding  that  a  purohaser 
without  restrictioQ  in  his  deed,  hot  from  one  who  was  re- 
sWcted  by  a  peisonal  oovenant,  not  mniiing  with  the  land  or 
brnding  his  assigns,  yet  with  notice  of  the  facts,  is  bound  by 
the  restriction  in  a  court  of  equity.  Judge  Danforth  described 
the  character  of  the  agreement  thus:  "  It  is  restrictive,  not  col« 
lateral  to  the  land,  but  relates  to  its  use." 

It  is  true,  and  should  be  noted,  that  in  these  cases  the  restric- 
tions followed  the  line  of  title,  and  were  imposed  by  the  origi- 
nal owners  and  vendors  of  the  land,  while  here  they  were  not 
so  imposed,  but  came  from  one  never  an  owner  of  the  land, 
but  deriving  his  right  from  a  contract  with  one  who  did  be- 
oome  such  owner.     But  why  should  that  difference  change  the 
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result?  The  original  owner's  right  reste  upon  one  con8ider»- 
tioQ,  and  that  of  the  stranger  to  the  title  upon  another,  but 
each  are  equally  good,  and  worthy  of  equitable  regard.  In 
Parker  y.  Nightingale,  6  Allen,  344,  83  Am.  Dec.  632,  it  is  de- 
clared not  to  be  in.the  least  material  that  the  restrictive  stipu- 
lations should  be  binding  at  law,  or  that  any  privity  of  estate 
should  subsist  betweeu  parties  in  order  to  render  them  obliga- 
tory, and  to  warrant  equitable  relief  in  case  of  their  infraction. 
I  think  that  doctrine  is  bound  and  just.  The  source  of  the  re- 
striction would  seem  to  be  immaterial,  if  itself  binding  and 
founded  upon  su£Scient  consideration;  and  a  breach  is  no 
greater  wrong  to  a  privy  in  estate  than  to  a  stranger  validly 
contracting  about  its  use.  Nor  can  the  vendee  in  bad  faith 
stand  upon  such  a  difference.  Equity  has  no  compassion  for  a 
fraud,  and  he  who  buys  in  aid  of  one  with  full  knowledge  of 
what  is  right,  but  with  purpose  to  defeat  it,  should  not  escape 
the  hand  of  equity  by  a  criticism  upon  the  origin  of  the  re- 
striction violated.  If  these  views  are  correct,  it  will  follow 
that  plaintiff  should  have  been  awarded  the  relief  whioh  he 
sought. 

The  judgment  should  be  reversed  and  a  neW  trial  granted, 
costs  to  abide  the  event        

GoNTRAOT  TO  CoKvsT  Lamd  weth  BvoAnTo  Rismomwt  —  Bnaana 
Performanob  or.  —  A  oontraot  for  the  oonveyftaoe  of  titj  Und,  proFiding 
that  the  deed  shall  be  aabjeot  to  certain  bailding  restrictions,  will  be  speoi- 
fically  enforced  as  made:  Abraham  ▼.  SUwcui,  83  Mich.  7;  21  Am.  8t  Rep. 
685.  For  a  foil  discnssion  of  the  subject  of  eovenants  restricting  the  use  of 
land  conveyed,  see  extended  note  to  Ladd  ▼•  Bo&iont  81  Am.  8k  Rep.  494- 
G08.  An  injunction  will  be  granted  to  prevent  the  use  of  leased  premisoa 
stipulated  against  in  the  lease:  Qodjtti^  ▼.  BUuk,  S9  Kan.  193. 

CoviurAMT  AOAiRffr  Ckrtaui  Uu  ov  Laitd  —  Whsthsb  Biirmro  ov  Qrav« 
neis  ov  CovBVAMTOR.  —  A  covenant  by  the  owner  of  land  not  to  nse  it  in 
snch  a  manner  as  the  other  party  to  the  oontraet  speciflee  is  binding  in 
equity  against  the  grantees  of  the  covenantor:  H^igt  v.  Sloam^  107  K.  Y.  M4| 
1  Am.  St.  Rep.  816,  and  note.  Injunction  will  lie  to  prevent  a  toimIm  «f 
such  coTenantor  from  a  violation  of  it:  SvHUm  t.  J7ead,  86  Ky.  166. 
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FsAonoB— JoiKDKB  Of  Oausis  OF  AoTioH.  —  When,  in  a  sait  to  prooare  aa 
injnnotion  to  prereat  the  oontinaance  of  unlaw fal  acts,  the  complainant 
■ate  oat  the  acta  from  which  he  has  suffered,  and  the  future  ooutinuanoe 
of  which  he  wishes  to  prevent*  and  prays  a  judgment  awarding  him  com- 
pensation for  past  injuries,  as  well  as  relief  against  their  oontinuanoe^ 
he  states  but  one  cause  of  action,  and  that  is  a  claim  for  relief  against 
the  continued  trespasses  upon  his  property. 

JuBiSDicnoH.  —  If  ▲  Court  of  Equttt  Aoquiris  JuRisDionoir  fob  Oim 
PuRPOBB,  it  may  retain  it  generally,  and  may,  when  necessary  to  do 
eomplete  justice  between  the  parties,  ascertain  and  award  damages  aa 
incidental  to  the  main  relief  sought. 

Iqvitt — JvBiSDicriON  OF,  TO  AwAso  Damages  fob  Trkspassbs.  —  When 
aa  injnnotion  is  sought  against  the  ooutinuanoe  of  trespasses  upon  com* 
plainant's  property,  a  oonrt  of  equity,  in  addition  to  granting  the  injuno* 
tion,  may  oloee  up  all  matters  of  legal  dispute  between  the  parties,  by 
aasessing  the  loss  sustained  by  the  acta  which  it  has  restrained. 

■qurt — JuBisoioriox  of,  to  Entbr  Prrsohal  Judgmbnt.  —  The  fact  that 
the  final  relief  granted  may  be  or  is  a  personal  judgment  is  not  o<mola« 
mre  against  the  jurisdiction  in  equity,  becanse,  when  jurisdiction  is  onoa 
Boquired  it  will  be  retained  to  the  end,  though  relief  is  reached  by  b  | 
mere  personal  judgment. 

JuBT  Tbial — CoNflTiTUTioHAL  Law.  — The  provision  of  the  oonstitution 
declaring  that  ''a  trial  by  jury,  in  all  cases  in  which  it  has  heretofora 
been  need,  shall  remain  inviolate  forever,"  relates  to  the  trial  of  issues  of 
ftust  in  civil  casea  or  criminal  proaeontions,  and  not  to  the  trial  of  iaanea 
in  equity. 

JuBT  Tbial — AasiBSifiirr  of  Damaobs  nr  Equitt.  — In  a  anit  to  enjoin  tlia 
oontinnance  oi  acta  of  treapasa,  and  to  recover  for  damagea  already  in- 
flicted by  thoae  acta,  the  amount  of  aooh  damagea  doea  not  preaent  aa 
iwae  upon  which  the  partiea  are  entitled  to  a  trial  by  Jory, 

BamiAel  Elythe  Rogers  and  JuUen  T.  Davie$f  for  the  appellantB. 

OharleB  OibBon  Bennett^  for  the  reBpondente. 

Gbat,  J.  Tbie  action  was  brought  to  restrain  the  mainte- 
nance and  operation  of  the  defendants'  roads  in  front  of  the 
plaintiff's  premises,  and  the  prayer  for  such  a  judgment 
included  also  a  demand  for  the  amount  of  loss  and  damage 
which  might  be  ascertained  to  have  been  already  sustained 
by  the  plaintiff.  The  complaint  sets  out  the  title  and  owner- 
ship of  the  plaintiff,  and  his  rights  in  and  to  the  street  in  front 
of  bis  premises;  the  construction  of  the  elevated  railroad,  and 
the  operation  of  trains  over  it,  and  the  annoying  results  there- 
from; the  illegal  and  unauthorized  nature  of  the  trespass  upon 
the  plaintiff's  premises  and  easements,  and  the  failure  of  the 
defendants  to  aoqnire  or  to  make  compensation  for  them;  the 
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injuries  sustained,  and  that  they  will  be  constant  and  couiiii- 
uous;  ftod  finally,  that  to  pravani  a  SMiH^icify  of  soils,  to 
protect  against  irreparable  damageSi  and  to  afford  complci: 
relief  the  pUiatiff  is  compelled  to  seek  tbe  equitable  inter- 
ference of  the  court  When  the  action  came  on  for  trial,  the 
defendants'  counsel  moved  for  a  trial  of  the  plaintiff's  claiiu 
for  past  damages  by  jury,  and  the  exception  to  the  denial  of 
that  motion  raises  the  main  question  presented  upon  thi:> 
appeal. 

The  clause  of  the  constitution  upon  which  the  demand  for 
a  jury  trial  was  based  reads:  '*The  trial  by  jury,  in  all  cases 
in  which  it  has  heretofore  bjen  used,  shall  remain  inviolate 
fefover."  The  argument  Cor  the  appellants  is,  in  substance, 
that  there  were  two  independent  causes  of  action  stated  in  the 
complaint,  of  which  one  was  for  past  damages,  which,  prior  to 
the  constitution  of  1846,  was  cognisable  solely  in  a  court  of 
law,  and  that  under  the  code  it  comes  witliia  the  equity  jaris* 
dictkm  of  the  court  only  by  reason  of  the  permission  to  join 
in  one  complaint  legal  and  equitable  causes  of  action.  By 
section  970  of  the  Code  of  Civil  Procedure,  which  was  a  new 
enactment,  it  is  provided  that  "  where  a  party  is  eatitied  by 
the  constitution,  or  by  express  proviaiion  of  law,  to  a  trial  by  a 
jury  of  one  or  more  tsmies  offset,  •  ...  he  may  apply  upon 
notice  to  the  court  for  an  order  directing  all  the  questions 
arising  upon  that  issue  to  be  distiaotly  and  fdaioly  stated  tot 
trial  acoordiogly,"  whereupon  the  court  must  oo  order,  etc. 
If  the  defendants  beliered  that  they  had  a  constitutional  right 
to  a  jury  trial  of  some  issue  of  fact  in  this  action,  it  would 
haire  been  tJbe  natural  and  erderiy  way  fior  them  to  make  an 
application  to  the  court  under  this  section.  The  complaint 
appears  to  be  but  one  consecutive  narrative  of  the  grounds 
upon  which  the  equitable  interference  of  the  oourt  is  alleged 
to  be  necesaary.  The  pretense  that  there  is  a  separate  oaiiee 
of  action  rests  only  upon  the  demand  of  the  complainant  thai, 
if  he  is  entitled  to  the  equitable  relief  of  aa  injunction,  the 
court  shall  adjudge  to  him  such  an  amount  tat  the  less  aufr* 
tained  by  the  defendants'  acts  as  shall  be  ascertained. 

Undoubtedly,  the  claim  for  past  damages,  eostained  by 
plaintiff  in  his  property  rights  from  the  defendants'  acts,  eeahl 
have  been  made  the  subject  of  an  action  at  law;  but  that  wea 
not  the  cause  of  action  which  the  plaintiff  elected  Co  assert  ia 
his  complaint  and  to  bring  to  iriaL  What  he  attempted  by 
instituting  his  action  was  to  restsaia  tiba  coaiiaaaiiee  «f  aeti 


Dee.  1891.]      LracH  ft.  MnBOPouTAir  S.  K'r  Co.  fi8» 

wliicfa  were  eanstaiitly  infnrinf ,  moA  would  lo  aU  af^pearanoM 
ocmstaiitly  in  the  fotaro  eontmne  to  iojore,  him,  la  ways  and 
in  a  manner  whieh  he  deaeribed  in  his  eomplaini.  That  was 
a  form  of  relief  demandable  and  eognisable  only  en  the  eqvity 
aide  of  the  conrt.  Hence,  as  upon  the  &oe  of  the  eomplaint 
the  plaintrfiT  alleged  a  eanse  of  action  for  eqartable  relief  if 
the  defendants  conoeiyed  that  th^  were  entitled  to  a  trial  by 
jury  of  any  issue  of  fiact  involved  in  the  statements  of  the 
complaint,  they  might  hare  moved  the  court  under  section 
970,  and  then  the  question  could  have  been  opportunely  and 
jwoperly  met  Appellants  ofte  upon  this  point  the  decision  jn 
Colman  y.  Dhon,  60  N.  Y.  572,  but  that  was  made  in  1872, 
and  section  970  was  a  new  previsien,  and  was  enacted  in  1877. 

But  wbatsver  the  effect  of  the  omiesioo  to  take  this  course 
of  procedure,  we  need  not  detormine  it  now;  inasmuch  as  the 
conclusion  we  have  reached  holds  the  right  to  a  separate  trial 
by  jury,  as  to  the  amount  of  past  damfages,  in  such  an  aelion 
not  to  be  within  the  purview  of  the  eonetitutional  goaaranty. 
The  action  was  one  purely  (or  &  eonrt  of  equity;  for  the  m«in 
vriief  sought  was  an  injunction  agaJntrt  the  defendants,  restrain* 
iBg  them  ftom  maintaining  and  operating  their  elevated  rail* 
mod.  To  the  assertion  of  this  ground  for  the  equitable 
inderference  of  the  court  the  facts  in  the  ooraplaint  were  mar- 
shaled, and  to  the  necesnty  for  granting  lh«t  epecies  of  relief 
woty  allegation  of  the  complaint  wae  framed  and  calculated 
to  lead.  There  was  but  one  cause  of  action  stated  in  this  com- 
plaint, and  that  was  the  claim  for  relief  against  tiie  eontimred 
trespass  upon  the  complainant's  properties.  The  demand  for 
past  damagee  included  in  the  prayer  for  judgment  does  not 
have  the  efiect  to  set  up  an  independent  cause  of  action.  It 
ito  nothing  more  them  a  demand  that  the  court,  having  ad« 
jlidged  the  plaintiff  entitled  to  the  equitable  relief  prayed  for, 
and  having  acquired  entire  jurisdiotion  of  the  action,  will 
assess  the  damages  which  appear  to  have  been  sustained  down 
lb  the  trial 

It  has  always  been  a  well-eettled  and  familiar  rule,  that 
when  a  court  of  equity  gaine  jurrsdiction  of  a  cause  before  it 
hr  one  purpose,  it  may  retain  H  generally.  To  do  complete 
jvBtice  between  the  parties,  a  conrt  of  equify  will  further  retain 
the  cause,  for  the  purpose  of  ascertaining  and  awarding  the 
apparent  damages,  as  something  which  is  incidental  to  the 
maio  relief  sought  While  Unu  is  done  on  the  ground  that 
the  remedy  for  the  damage  done  is  deemed  to  be  incidental  to 
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the  relief  of  iDJuDction,  the  principle  is  in  perfect  harniony 
with  the  theory  of  the  juriBdictioa  of  a  court  of  equity.  Its 
power  is  invoked,  and  it  interferes  to  restrain  a  trespass 
which  is  continuous  in  its  nature,  in  order  to  prevent  a  multi- 
plicity of  suits,  and,  taking  jurisdiction  of  the  cause  for  such 
a  purpose,  it  may  retain  it  to  the  end,  and  close  up  all  matters 
for  legal  dispute  between  the  parties,  by  assessing  the  loss  sus- 
tained from  the  acts  which  it  has  restrained. 

The  power  and  practice  of  courts  of  equity  were,  as  it 
was  forcibly  remarked  by  Judge  Earl  in  the  case  of  Modi* 
ion  Averme  Baptist  Church  v.  Oliver  Street  Baptist  Churchy  73 
N.  Y.  82,  95,  ''when  they  have  once  obtained  jurisdiction  of 
a  case,  to  administer  all  the  relief  which  the  nature  of  the  case 
and  the  facts  demand,  and  to  bring  such  relief  down  to  the 
close  of  the  litigation  between  the  parties." 

The  fact  that  a  money  judgment  is  ordered  against  the  de- 
fendant for  the  plaintiff's  loss  affords  no  peculiar  ground  for 
attacking  equity's  jurisdiction.  That  is  frequently  the  case  in 
actions  of  an  unquestioned  equitable  nature. '  Quite  recently 
Judge  Finch,  in  Van  Rensselaer  v.  Van  Rensselaer^  113  N.  Y. 
207,  observed  with  respect  to  an  objection  to  the  jurisdiction 
of  a  court  of  equity  that  the  final  relief  would  be  a  personal 
judgment,  that  it  would  not  in  that  manner  lose  its  jurisdiction 
of  an  action  of  an  equitable  character.  The  jurisdiction  *^  onoa 
acquired,"  he  said,  "  it  retains  to  the  end,  even  though  it  may 
turn  out  that  adequate  relief  is  reached  by  a  merely  personal 
judgment    That  is  not  an  uncommon  occurrence." 

Instances  are  frequent  in  which  a  court  of  equity  decreef 
the  payment  of  money  as  an  incident  of  the  grant  of  equitable 
relief,  and  that  feature  does  net  suffice  to  qualify  the  jurisdio- 
tion.  But  I  think  we  should  consider  the  question  to  haw 
been  settled,  upon  the  authority  of  several  decisions  of  this 
court  In  the  case  of  Williams  v.  New  York  Central  R.  R,  Co^ 
16  N.  Y.  97,  69  Am.  Dec.  651,  the  opinion  was  delivered  by 
Judge  Samuel  Selden.  That  was  a  suit  in  equity,  brought 
to  restrain  the  defendants  from  using  the  street  with  their 
railway,  and  to  recover  damages  for  past  use.  The  conclusion 
arrived  at,  as  expressed  in  the  opinion,  was,  that  *^it  follows 
that  the  defendants,  in  constructing  their  road,  ....  were 
guilty  of  an  unwarrantable  intrusion  and  trespass  upon  the 
plaintiff's  property,  and  that  he  is  entitled  to  relief.  Although 
be  had  a  remedy  at  law  for  the  trespass,  yet,  as  the  trespass 
of  a  continuous  nature,  he  had  a  right  to  cume  into  a 
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oaort  of  equity,  and  to  invoke  its  restraining  power  to  prevent 
a  multiplicity  of  suits,  and  can,  of  course,  recover  his  damages 
aa  incidental  to  this  equitable  relief.  There  may  be  doubt  as 
to  his  right  to  recover  in  this  suit  the  damages  upon  the  lots 
which  have  been  sold;  because  as  to  those  lots  there  was  no 
occasion  to  ask  any  equitable  relief,  and  to  permit  the  dam- 
ages to  be  assessed  in  this  suit  in  effect  deprives  the  defend- 
ants of  the  right  to  have  them  assessed  by  a  jury.  But  as 
ibis  question  has  not  been  raised,  it  is  unnecessary  to  consider 
it" 

There  are  two  things  to  be  noted  in  that  opinion.  In  the 
first  place,  the  damages  already  sustained  were  deemed  within 
the  power  of  a  court  of  equity  to  award,  as  an  incident  of  its 
jurisdiction  over  the  action.  This  idea  is,  in  fact,  emphasized 
by  the  suggestion  as  to  the  lots  which  had  been  sold,  because 
it  is  clear  that  the  court  regarded  its  right  to  award  the  dam- 
ages as  a  matter  connected  with  or  dependent  upon  the  ground 
for  granting  any  equitable  relief, — that  is  to  say,  as  to  the 
property  to  be  protected  by  the  decree  of  the  court  against  the 
defendants'  acts,  the  damages  caused  to  it  could  be  assessed  by 
the  court;  but  as  to  that  portion  withdrawn  by  the  sale  it 
might  be  doubtful,  because  not  the  subject  of  or  entitled  to 
the  equitable  relief.  It  is  very  obvious  that  the  court  had  in 
mind  the  question  as  to  the  right  of  trial  by  jury.  In  the 
second  place,  it  may  be  noted  that  the  opinion  speaks  of  the 
assessment  of  the  damages.  This  definition  of  an  assessment 
of  the  damages  seems  to  me  to  put  the  action  of  the  court  in 
line  with  just  what  courts  of  equity  have  always  done  in  cases 
over  which  they  have  gained  jurisdiction, — that  is  to  say,  they 
proceed  to  inquire  directly,  or  by  reference  or  otherwise,  as  to 
the  damages  sustained,  and  assess  them  accordingly.  When, 
later,  the  same  case,  entitled  as  Henderson  v.  New  York  Cent 
iZ.  IL  Co.<t  78  N.  Y.  423,  after  a  new  trial,  came  up  again,  the 
opinion  of  the  court  was  delivered  by  Judge  Danforth,  who 
again  upheld  the  plaintiff's  right  to  invoke  the  equitable 
power  of  the  court,  and  held  that  he  could,  **of  course,  recover 
his  damages  as  incidental  to  this  equitable  relief";  and  he 
stated  it  to  be  '^  an  elementary  principle,"  that  "  when  a  court 
assumes  jurisdiction  in  order  to  prevent  a  multiplicity  of  suits, 
it  will  proceed  to  give  full  relief,  both  for  the  tortious  act  and 
the  resulting  damages."  The  opinion  was  carefully  written, 
and  based  upon  the  authority  of  many  cases. 

Recently,  again,  in  the  case  of  Shepard  v.  Manhattan  Ky 
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09.,  117  N.  Y.  442»  it  was  said  of  these  RCtiooB  that  they 
Becessarilj  '*  on  the  equity  side  of  the  court,  ae  the  main 
lief  sought  was  the  injunction  against  the  defendanta," 
that  in  them  the  complainants  could  *' recover  the  danuigea 
they  have  sustained  as  incidental  to  the  granting  of  the  equi> 
table  relief."  This  view,  as  stated  in  that  opinicm,  was  ex* 
pressly  based  upon  the  Williams  and  HendersoD  oases^  and 
upon  the  supposed  equitable  principles  governii^  such  aetioDS. 

The  Sbepard  case  sonewbat  oonspicueMly  flhMtrates  the 
powers  a  court  of  equity  may  arrogate  to  itself  with  the  ob- 
ject uf  completely  determining  and  quieting  the  questiens 
before  it,  when  it  has  once  acquired  jurisdiction  of  the  action. 
It  follows,  in  that  respect,  a  rule  long  established  by  authority. 
It  is  true  that  in  these  cases  the  right  to  demaiid  a  jury  trial 
as  to  past  damages  was  not  precisely,  or  in  termsi  stated  as 
the  proposition  advanced;  but  that,  as  it  seems  to  me,  would 
be  a  very  narrow  evasion  of  the  effect  of  the  optniens  deliv- 
ered. They  did  coasider  the  nature  of  such  actions,  and  de- 
liberately declared  the  power  of  the  eoort  in  eqvfty,  as  aa 
incident  of  the  main  relief  of  iojoootioa,  to  assess  the  dam- 
ages sustained. 

In  Carpenter  v.  Chbam,  102  N.  Y.  5S3,  the  court,  in  an  actiett 
to  set  aside  certain  conveyances  as  fraudulent,  granted  the 
equitable  relief  pra3red  for,  and  in  addition  doereed  the  J«d|^ 
ment  a  lien  upon  the  land  Cmt  some  wnpaid  instaUments  of  in- 
terest, to  the  payment  of  which  the  dsfendawt  bad  obligated 
himself  in  a  certain  agreement.  Chief  Judge  Ruger  delivered 
the  opinion  of  this  oourt  in  affirmance  of  fbe  judgment,  and 
said:  ^This  principle  baa  been  applied  in  nmny  eases,  in 
awarding  judgment  tot  pecuniary  damages,  even  when  the 
party  had  an  adequate  remedy  at  law,  if  the  damages  were 
connected  with  a  transaction  over  which  the  oouiis  had  jnrta- 
diction  for  any  purpose;  although  for  the  purpose  of  eoUeeting 
damages  merely  tbey  would  not  have  bad  jurisdictien."  In 
support  of  the  principle  declared  by  him,  the  learned  judge 
dted  Pomeroy's  £q.  Jur.,  sec.  181,  and  various  easea 

I  think  some  confusion  ef  thought  concerning  tiM  oeostitu- 
tional  guaranty  of  a  trial  by  jury  may  arise  in  a  misapprebon* 
sion  as  to  its  proper  application.  That  provision  relates  to  tbe 
trial  of  issues  of  fact  in  civil  and  criminal  proceedings  in  the 
courts,  as  it  was  held  by  the  chancellor  in  tbe  case  of  Begh- 
man  v.  Saratoga  etc.  R.  R.  Co.,  3  Paige,  45;  32  Am.  Dee.  679. 
Where  tlie  trial  of  a  civil  proceeding  presents  for  determina* 
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tion  a  qpestion  of  fact,  the  right  of  trial  by  jury  is  proper,  an  J 
can  be  invoked.  But  an  action  brought  to  restrain  the  com- 
mission  of  trespasses  which  are  continuous  in  their  nature  is 
necessarily  in  equity,  and  the  court  interferes  to  prevent  mul- 
tiplicity of  suits,  and  grants  equitable  relief  by  way  of  an  in- 
junction. The  question  presented  for  determination  in  such 
an  action  is  one  of  law,  whether,  upon  the  facts  to  be  estab- 
lished upon  the  trial,  the  plaintiff  is  entitled  to  such  relief. 
Upon  the  proofs  showing  the  nature  of  the  trespasses,  and  tiie 
ODDBeqnent  injury  to  the  complainant*s  property,  the  court  de- 
eides  the  question  of  plaintiff  *s  right  to  an  injunction.  It  does 
not  seem  to  me  that  it  can  be  said  that  any  issue  of  fact  as  to 
damage  remains.  That  was  necessarily  decided  in  the  action, 
«nd  all  that  remains  is  to  fix  its  amount;  and  I  do  not  think 
the  oonstiintional  provision  was  aimed  at  such  a  proceeding. 
As  defined  by  the  chancellor  in  the  case  above  referred  to,  it 
weemv  difficult  to  rationally  give  it  an  application  to  what  is 
simply  an  assessment  of  the  damages. 

I  may  extract,  and  may  appositely  quote  here,  a  remark  of 
Judge  Andrews,  in  his  opinion  in  CogaweU  v.  New  York  etc, 
R.  R.  Co.,  r05  N.  Y.  319.  "We  think,"  he  says,  "it  is  a  rea- 
sonable  rule,  and  one  in  consonance  with  the  authorities,  that 
where  a  plaintiff  brings  an  action  for  both  legal  and  equitable 
relief  in  respect  to  the  same  cause  of  action,  the  case  presented 
is  not  one  of  right,  triable  by  jury,  under  the  constitution." 
The  case  was  one  wherein  the  plaintiff's  complaint  demanded 
judgment  for  damages  and  an  abatement  of  a  nuisance,  and 
also  for  an  injunction  against  its  continuance.  The  learned 
judge's  opinion  is  upon  the  question  of  whether  such  an  action 
was  one  for  a  nuisance,  under  section  968  of  the  code,  which 
must  be  tried  by  jury,  unless  waived  or  referred,  and  he  held 
that  it  differed  from  Hudson  v.  Caryl,  44  N.  Y.  553,  which  was 
a  common-law  action,  in  that  equitable  relief  by  way  of  in- 
junction was  asked,  and  not  simply  the  relief  obtainable  by 
writ  of  nuisance  for  damages  and  an  abatement.  His  remark 
upon  the  right  to  a  jury  trial  in  equitable  actions  is  not  out  of 
place,  however,  here. 

To  carry  this  discussion  backwards,  and  to  a  time  anterior 
to  decisions  of  this  court,  we  find  warrant  in  the  opinions  then 
held  by  our  own  and  the  English  chancery  courts  for  holding 
that  a  trial  by  jury  was  not  usual  in  cases  where  equity  had 
acquired  jurisdiction,  and  that  the  court  would  administer  nil 
the  relief  which  the  facts  warranted,  including  the  astiesdmeni 
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and  awarding  of  compensation  for  injury  BQStained.  In  WaMr 
ion  V.  Ilanter,  5  Johns.  Ch.  169,  9  Am.  Dec  295,  the  bill 
filed  to  enjoin  the  cutting  of  timber,  and  to  restain  the 
moval  of  that  which  had  already  been  cut.  Chancellor  Kent 
confined  the  relief  of  injunction  to  the  timber  atanding,  and 
refused  it  as  to  the  removal  of  the  cut  timber,  on  the  ground 
that  it  would  be  an  application  to  an  ^Mncidental  remedy." 
He  said  that  ^'  the  practice  of  granting  injunctions  in  cases  of 
waste  is  to  prevent  or  stay  the  future  oommission  of  waste; 
and  the  remedy  for  waste  already  committed  is  merely  ind* 
dental  to  the  jurisdiction  in  the  other  case,  assumed  to  pre- 
vent multiplicity  of  suits,  and  to  save  the  party  the  necessity 
of  resorting  to  trover  at  law." 

The  chancellor's  exposition  of  the  principle  upon  which 
equity  acts  in  cases  of  waste,  obviously,  is  as  applicable  to 
oases  of  trespass.  If  the  action  at  law  in  trover  was  deemed 
unnecessary  for  the  personal  property  already  converted  in 
that  case,  it  seems  unnecessary  in  such  an  action  as  this,  in 
order  to  recover  the  loss  sustained  from  the  trespass.  The 
chancellor  in  the  Watson  case  relied  upon  the  practice  fol* 
lowed  by  the  English  chancellors.  Lord  Hardwicke,  in  Oarih 
V.  Cotton^  1  Yes.  Sen.  528,  had  held  that  the  decree  for  the 
waste  already  committed  was  an  incident  to  the  injunction  to 
stay  waste.  Before  that,  in  Jesus  College  v.  Bloom^  3  Atk.  262, 
where  the  bill  was  filed  for  an  account  and  satisfaction  for 
waste  in  cutting  trees,  and  no  injunction  was  prayed  for,  Lord 
Hardwicke  said  that  the  bill  was  improper,  and  that  an  action 
of  trover  was  the  remedy.  He  asserted  the  rule,  however,  that 
where  the  bill  was  for  an  injunction  to  prevent  waste,  and  for 
waste  already  committed,  the  court,  to  prevent  a  double  suit| 
would  award  an  injunction  to  prevent  future  waste,  and  de- 
cree an  account  and  satisfaction  for  what  was  past.  He  held 
that  to  prevent  multiplicity  of  suits,  the  court  will,  on  bills  for 
injunction,  make  a  complete  decree,  and  give  the  injured  party 
a  satisfaction  for  what  had  been  done,  and  not  oblige  him  to 
bring  another  action  at  law.  In  the  subsequent  case  of  Smith 
Y.  CooJcef  8  Atk.  381,  the  same  lord  chancellor  declared  the 
same  doctrine,  as  did  also  Lord  Thurlow  in  Lee  v.  Alstofi^  1 
Yes.  78.  I  quote  a  remark  of  Lord  Nottingham,  in  Parker  t. 
Doe^  2  Ch.  Gas.  201,  that  when  a  court  of  chancery  has  once 
gained  possession  of  the  cause,  if  it  can  determine  the  whole 
matter,  it  will  not  be  the  handmaid  of  other  courts,  '*  nor  be- 
get a  suit  to  be  ended  elsewhere*'' 
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In  oar  former  court  of  errors,  ChaQoellor  (then  Judge)  Kent 
held,  in  Arvutrong  v.  0%lehri$tt  2  Johns.  Cas.  424,  431,  decided 
in  1800,  that  '*  the  court  of  chancery  having  acquired  cogni- 
zance of  a  suit  for  the  purpose  of  discovery  or  injanction  will, 
in  meet  cases  of  account,  whenever  it  is  in  full  possession  of 
the  merits  and  has  sufficient  materials  before  it,  retain  the 
suit  in  order  to  do  complete  justice  between  the  parties,  and 
to  prevent  useless  litigation  and  expense.*'  That  case  was 
upon  a  bill  for  specific  relief^  and  to  restrain  an  action  at  law 
brought  to  recover  the  valae  of  certain  bank  stock,  and  it  set 
up  certain  equitable  considerations  as  against  the  justice  of  a 
recovery  in  the  other  action.  The  chancellor  below  decided 
against  the  whole  relief  sought  by  the  bill,  and  decreed  in 
favor  of  the  defendants  that  the  complainants  should  pay 
them  the  value  of  the  stock,  and  ordered  a  reference  to  state 
the  account  This  procedure  the  court  of  errors  upheld  as 
being  rights  and  the  duty  of  the  chancellor  to  follow. 

I  do  not  consider  the  cases  cited  by  the  appellants  to  be  at 
all  controlling  upon  the  question.  In  Murray  t*  Hay^  1  Barb. 
CIP59,  43  Am.  Dec.  773,  the  bill  was  filed  by  two  persons, 
who  were  owners  of  different  dwelling-houses  in  severalty, 
having  no  joint  interest  in  either  of  them,  to  restrain  a  nui- 
sance which  was  a  common,  but  not  a  joint,  injury  to  both 
complainants.  The  objection  to  the  prayer  for  an  account 
and  compensation  for  their  respective  damages  was  upon  the 
ground  of  multifariousness,  and  so  considered.  Another  case 
of  Hudaon  v.  Caryl,  44  N.  Y.  553,  was  an  action  to  recover 
damages  for  the  overflowing  of  plaintiff's  lands,  and  to  com- 
pel the  removal  of  the  dam;  and  the  decision  turned  upon  the 
ancient  right  to  a  jury  trial,  in  such  an  action  of  nuisance, 
which  the  code  had  not  affected.  It  was  not  an  action  in 
equity  to  restrain  a  nuisance,  which,  according  to  Judge  An- 
drews's opinion  in  CogaweU  v.  New  Tori  etc,  R.  R.  Co.^  105 
N.  Y.  319,  would  not  be  an  action  for  a  nuisance  directed  by 
the  code  to  be  tried  by  jury. 

But  the  judge  who  delivered  the  opinion  of  the  majority  of 
the  commission  of  appeals,  in  JJtuIson  v.  Caryl^  44  N.  Y.  553, 
spoke  ohiUr  in  his  remarks  upon  the  general  right  of  trial  by 
jury,  as  his  opinion  indicates,  for  ho  says  (p.  5S5):  ^But 
whatever  may  be^said  or  decided  in  regard  to  the  trial  of  other 
actions,  in  which  two  causes  of  action,  one  exclusively  of  legal 
and  another  exclusively  of  equitable  cognisance  arising  out 
if  the  same  transaction,  are  united,  this  actiiMi  should,  for  an 


582  Lynch  v.  ffiETROPOLiTAif  B.  R^T  06:      [New  York, 

independent  reason,  BaTebeen  tried  by  jury;  antF  Aat^iB;  tiiat 
the  action,  when  brought  for  tbo'doubie  objeet  orremovihgthe 
nuisance  and  reoorering  tlie^  dhmager  occasioned'  by  it,  was 
always  tried  by  jjQTy  **;  and*  he  proceeds  tb-  refer  to  Blackstone 
and'  to  the  old*  Revised'  Statutes.  As;  therefore;  ^a  case  is 
presented  in- which  a  trial  by  jmxhas  been  heretbfbre  uaedy" 
the  commissioner  concluded*  it  was*  error  tor  refttse  it 

It  doev  not  seem  to  me  necessary  txr  pursue*  ftirtlier  t&e  con* 
sideration  of  authorities:  The  respondent's  counsel'  bas'cited 
others  in  thir  and  the  lower  courts:  Iti  a  noUi  to  Armshrm^Y. 
OUchritt^  2  Johns;  Gar.  424;  will'  be*  fbund  reference-  ttr  other 
early  cases  in  this  state;  and  in  tfre*  United  Stater  supreme 
ooort,  in  support  of  the  **  settlbd  rulb,  that  wlieiT  tUe  court:  of 
chancery  has  gained  jurisdiction'  of  a  cause-  fbr  one*  purpose,  it 
may  retain  it  generally  for  relief.'*^  If  ndferFying*  the-  system 
upon  which  courts  of  equity  have-  exercised  their'  power,  ae  I 
understand  it,  is  the  principle  that  wfien*  they  hors'  gained 
jurisdiction  of  a  oause  by  reason  of  thoinfirinity^of  the  courts 
of  law  to  entertain  it;  or  to  gjvr  flill  relief^  th^  will  retiua 
their  control  of  the  cause  generally,  and  settle  up  the^wnQie 
matter  between  the  parties. 

I  haye  discussed  the  question  here  at  considerablb*  length, 
in  order  that  a  rul^,  long  settled*  by  carefbl  judicial  utteranoes, 
and  in  itself  reasonable  and  commendafolb  aa  promoting-  the 
public  oonyenience  in  the  dispesition:  of  litigated  cauass;  might 
not,  at  this  day,  be  shaken  by  doubts.  The  conclusion  wfaicbf 
I  thiiik,  we  must  reach  is,  that  in  this  coraplkiht  the  cause  of 
action  is  single  and  constitutes  a  daim  for  equitablV relief^  and 
ther^  is  not  mixed  up  with  it  a  cause  of  action  for  legal  relie£' 

The  facts  alleged  as  a  basis  for  an  appeal  to  ttie  court  to' 
exert  its  equitable  power  may  weir  have  constituted  a  claim 
for  legal  relief^  and  might  have  been  set  up  in  an  action  at  law; 
but  that  consideration  cannot  affect  nor  change  the  equitable 
nature  of  the  action  itselH 

It  was  not  error,  therefore,  to.  deny  the- motion  for  a  trial  by 
jury  as  to  past  damages,  and  the  court  could  competently  pro- 
ceed with  the  trial  of  the  cause  in  equity. 

The  only  other  "point  presented  to  us  upon  this  appeal  ia» 
that  it  was  error  to  award  dkraages  for  portions  of  the  property 
which  were  in  the  possession  of  tenants.  As«to  this  question, 
the  case  is  controlled  by  the  dfecidion  of  the  Kernochan  case, 
at  this  term. 

The  judgment  should' be  affirmed',  with  costs. 
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BttoiTY — Jnawmcaiow. — 'B^ty  iiaving  Acqnired  Jorisdietioii  for  any 
porpoM  will,  iasaitable  case*,  retain  it^  and  make  a  final  adjndioation  batwean 
tba  jMTiiee;  Or{fiM  ▼.  Fries.  23  FU.  173;  11  Am.  8t  Rep.  861,  and  nolaf 
Xaiuy  T.  BemdkU,  flO  Ma.  169;  6  Am.  8k  Rapw  169.  and  noto;  McOawim  ▼• 
,fleiiu>g<oa,  12 Pa.  8L  66;  fid  Am.  Beo.  6Si,and  nota;  BoUtngw.  ramUver^M 
Ala.  376;  Saadenr.  SouUer,  126  JiT.  Y.  193;  KUlmar  r.  WuAner^  79  Iowa,  72S| 
Ha^mm^.  WhiimU,  18  0&  i54. 

■qoivt — JmuBmcmMi  nr. Aonoaft ioe Timwim  — Bqnilgr  will  iaterfera 
'wherea  tiiwpii ii aaanlinniag nno^ ^andigiaofc laliaf  tfaBiafrom:  Whmlock t. 
^oonoji,  108  N.  7. 179;  2  Am.  St.  Rep.  405.  The  imp— ition  ^  an  additional 
burden  upon  hia  land  antitlee  the  owner  to  dami^es  at  wall  aa  to  an  injnno- 
tion:  WilUarM  ▼.  Hew  York  OmL  B.  JB^'Oi,.  16  N.  T.:II7;  69  Am.  IWo.  661, 
and  note  664.  Equity  may  ascertain  and  compel  the  payment  of  damaget 
auetained  from  a  wrong:  Whipplet.  Fair  J7(ivefi,'68'Vl  291.  Bquity  will  ra- 
atrain  a  continuing  treepasa,  and  aUo  award  damages  therefor:  Shepherd  r, 
Jian/taUan  Ry  Co.,  117  N.  Y.  442.  The  laot  that  a  bUl  in  aqnifey  may  show 
grounds  for  a  pereenal  fudgoMttt  will  mdt  coat  Aa  0Qvxt«af  iwrisdiclian:  For 
Benmeher  v.  Vtm  JiumeUur,. 113 S.  Y.  207. 

Eqoiit — Tbml  vt  Jitbt  s.  —A  statute  prat idmg  for  a  final  deeirioo  af 
quastiona  of  laot  in  aqnity  proceedings  l|y  a.  jury  is  unoonstitutioBal:  Bromm 
▼.  Buck,  76  Mich.  274;  13  Am.  St.  Repi  238,  and  note.  Calling  a  jury  m 
equity  oaaea  ia  disoretioimry  with  the  court,  and  not  a  matter  of  right  in  the 
IMTtiea:  Van  Vkeir.  OOh,  4 STev.  95;  97  Am.  Dao.  613^  and nato.  A  jasy.ia 
a'^ohanoery  aonrt  aannot  he  dnmanded  aa  a  ennatitntional  rigbtx  Bamk  ^  Hi 
SietU  T.  Caoptr,  2  Yei^'099;  24  Am.  Deo.  617. 


Dybtt  V.  Hyman. 

[129  New  Toek,  9SL\ 

IuBBMNTTOBS  OT  AH  OFnoER  who  haa  levied  upon  property  not  subject  to  hia 
writ  are  jointly  and  aeverally  liable  aa  prinoipab  for  tin  original  unlaw* 
fnl  taking. 

iBonorinm,  Liabiurt  ov,  iror  Luotbd  xtthbr  Bon  ik — Tboogh  the  ooda 
of  New  York  girea  indamnitora  of  4he  afaeriff,  in  the '•▼eat  of  auit  being 
brought  against  him,  the  right  to  apply  to  the  court  to  be  anbstituted  aa 
defendanta  in  hia  place,  it  doea  not  limit  their  liability  to  the  amount  txf 
their  bond,  nor  oiherwiae  impair  the  right  of  the  penon  injurad  by  the 
act  of  the  offioer  for  which  he  haa  bee&jndemnified,  to  vaoover  from  him 
or  hia  indemnitom,  either  jointly  or  aeverally,  full  companaatiaii  for  the 
lajuriea  anffered  from  hia  wrong^l  act. 

IvDBiiifiToaa.  ^XzABiLrrr  of  thb  iKDiicNrroBs  ot  ▲  Shsuifv  sot  Ldi- 
ITXD  to  the  amount  of  their  bond,  when  the  party  injured  %f  the  unkiw- 
M  aot,  against  the  aoBaaqoanoaa  of  Whioh  thay  agreed  to  indeami|y  the 
affieer,  electa  to  treat  them  aa  having  adopted  and  become  parties  to  hia 
wrongful  acta.  The  remedy  ia  not  upon  the  bond,  and  recovei^  may  there* 
fore  be  bad  for 'the  full  amount  of  damagea  auffered,  whether  it  ia  mora 
or  lesa  than  the  penalty  of  the  bond. 

Jvsoifswr  —  PAsnn.  —  A  judgment  againat  defendants  who  are  partiea  to 
an  artiim  aa  judgment  oreditom  iaadmiaaibleand  ooncl naive  againat  them 
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in  a  8u1>scqaent  aefcion  to  eoforee  a  lUbQity  arinng  from  their  having 
in^lemnified  a  sheriff  against  the  ooaMqaenoes  of  cortain  wrongfiil  acts. 
In  ueither  action  did  they  appear  in  any  representative  capncity,  and 
therefore  the  judgment  in  one  is  evidence  against  them  in  the  other. 
FftAcncc  —  Right  to  Disgontinub  Action.  —  If  several  joint  wrong-doen 
are  jointly  sued  to  recover  damages  resulting  from  their  wrong-doing,  the 
plaintiff  may,  at  any  time,  hy  leave  of  the  oonri,  diacontinoe  the  action  am 
to  such  of  the  defendanta  as  he  may  elect.  The  remaining  defendants 
have  no  power  to  prevent  such  diaoontinnanoey  and  their  objection  to  it 
may  be  disregarded. 

Alex.  Blumendteilf  for  the  appellants. 
B.  F.  EinateiUf  for  the  respondent. 

RuGBR,  C.  J.  The  plaintiff  brought  trover,  as  assignee  in  a 
general  assignment  by  Kapp  for  the  benefit  of  his  creditors, 
against  the  defendants  Hyman,  Morris,  Stroock,  and  Ballin, 
to  recover  damages  for  the  taking  and  conversion  of  certain 
personal  property.  The  defendants  admitted  the  execution  of 
the  assignment,  but  justified  the  taking  by  a  sherifi*  under  cer- 
tain attachments  issued  against  the  property  of  said  Kapp,  by 
a  justice  of  the  supreme  court,  and  an  averment  that  the 
property  taken  belonged  to  said  Kapp.  The  allegations  of  the 
answer  were  probably  insufficient  to  raise  the  question  of  fraud 
in  the  assignment,  under  the  authorities:  Weaver  v.  Barden^  49 
N.  Y.  287;  but  inasmuch. as  the  parties  proceeded  to  try  that 
issue  without  objection,  we  regard  it  as  legitimately  in  the 
case. 

The  claim  that  the  assignment  was  void  for  fraud,  and  con- 
ferred no  title  upon  the  plaintiff,  constituted  the  only  affirma- 
tive defense  stated  in  the  answer.  The  execution  of  the 
assignment  and  the  taking  of  the  property  by  the  sheriff  were 
specifically  alleged  in  the  complaint  and  admitted  by  the 
answer. 

Upon  the  trial,  the  plaintiff  proved  the  execution  and 
delivery  of  the  assignment;  the  taking  of  the  property  from 
plaintiff's  possession  on  September  1,  1884,  by  the  sheriff  on 
Attachments  in  favor  of  the  defendant  Hyman  and  others,  and 
its  subsequent  sale  by  him  and  the  execution  and  delivery  of 
a  bond  to  the  sheriff,  dated  September  2,  1884,  signed  by 
Tlyiuan  as  principal,  and  Morris  and  Stroock  as  sureties, 
indemnifying  him  against  all  loss  or  damage  in  consequence 
of  the  levy,  seizure,  and  sale  on  Hyman's  attachment  of  the 
property  referred  to  in  the  complaint  The  plaintiff  also 
proved  a  judgment  dated  December  13,  1887,  rendered  in  a 
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creditor's  action  id  the  supreme  court,  brought  by  the  defend- 
ants Hjman  and  Morris  against  Kapp  and  Dyett,  the  assignor 
and  assignee,  in  favor  of  the  defendants  therein,  wherein  it 
was  aiijudged  that  the  assignment  of  Kapp  and  Dyett  was  not 
made  with  intent  to  hinder,  delay,  or  defraud  creditors,  and 
was  in  all  respects  valid  as  againet  said  Hyman  and  MorriSi 
and  all  other  creditors  of  said  Kapp.  This  judgment  operated 
as  conclusive  evidence  of  the  validity  of  the  assignment,  and 
estopped  the  defendants  from  showing  anything  to  the  con* 
trary  in  this  action.  It  does  not,  therefore,  admit  of  any  doubt 
but  that  the  plaintiff  made  out  an  unexceptional  case  to  recover 
against  the  defendants  Hyman  and  Morris.  Their  liability 
for  the  original  trespass  committed  by  the  sheriff  was  presump- 
tively established  by  their  approval  and  satisfaction  of  his  act, 
manifested  by  the  execution  of  a  bond  of  indemnity  to  him. 
The  sale  of  the  property  was  secured  by  this  bond,  and  the 
defendants  were  thereby  shown  to  have  exercised  a  controlling 
authority  over  the  action  of  the  sheriff  in  procuring  the  con- 
summation  of  the  wrong  complained  of,  and  thereby  made 
themselves  liable  as  principals  for  the  original  unlawful  taking: 
Herring  v.  Hoppoch,  15  N.  Y.  411;  BaU  v.  Loomidj  29  N.  Y, 
412;  Ford  v.  WUliams,  13  N.  Y.  584;  67  Am.  Dec.  83. 

The  defendants  who  thus  participated  in  the  original  wrong 
were  jointly  and  severally  liable  with  the  sheriff  for  the  dam- 
ages occasioned  by  the  trespass.  The  plaintiff  could  have 
elected  to  sue  one  or  more  of  the  defendants,  and  it  did  not 
operate  as  a  defense  to  the  action  brought  by  him  to  show  that 
there  were  other  persons  liable  for  the  same  trespass,  who  were 
not  joined  as  defendants  in  the  action:  WehU  v.  ButUr^  61 
N.  Y.  245;  Rose  v.  Oliver,  2  Johns.  365. 

It  is  urged  by  the  appellants  that  no  cause  of  action  was 
made  out  against  the  defendants,  for  the  reason,  as  is  claimed, 
that  they  had  the  right,  as  indemnitors,  to  be  substituted 
as  defendants  in  the  place  of  the  sheriff:  Code  Civ.  Proc,  sees. 
1421-1423;  and  they  argue  that  in  case  such  substitution  had 
been  permitted  by  the  court,  the  indemnitors  would  have 
been  liable  for  such  damages  only  as  they  would  have  been 
subjected  to  in  an  action  by  the  sheriff  upon  their  bonds  of 
indemnity,  and  that  the  same  rule  of  liabih'ty  should  be  applied 
to  them  in  this  action. 

This  claim  is  founded  in  a  misapprehension  of  the  meaning 
and  effect  of  the  provisions  of  the  code  referred  to,  and  of  the 
•xtent  of  the  liabilities  incurred  by  joint  wrong-doers.     Par- 
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ties  w.ho  are  jointly  and  aeverally  liable  to  the  owner  for  dam- 
ages arising  out  of  an  unlawful  taking  of  property  oannot,  by 
any  arrangement  between  themselves,  pc^udice.the  rights  o£  an 
injured  party  in  the  prosecution  of  those  who  committed  the 
trespasses  upon  his  property:  Hanmer  t.  WU»e^  17  Wend.  92; 
WiUiatM  V.  Sbddon^  10  Wend.  654.  Such  arrangements  are 
res  inter  alioa^  to  which  the  owner  has  never  consented,  and  by 
which  he  cannot  be  bound. 

The  sections  of  the  code  referred  to  simply  authorize  the 
indemnitors  to  apply  to  the  court  for  permission  to  defend  an 
action  in  place  of  the  sheriff,  and  do  not*  in  any  respect*  Tary 
the  rights  of  the  plaintiff  in  the  prosecution  of  his  action.  If 
the  owner  on  the  trial  proves  a  good  cause  of  action  against 
the  sheriff,  the  indemnitors,  by  virtue  of  such  substitution, 
become  liable  in  his  place  for  the  damages  occasioned  by  his 
unlawful  taking.  If  ithe  act  of  permitting  the  eubstitntum 
impaired  in  any  material  respect  the  right  of  the  owner  to 
recover  in  the  action,  it  would  furnish  a  conclusive  reason  why 
the  substitution  should  not  have  been  permitted. 

The  plaintiff's  cause  of  action  against  a  wrong-doer  ie  a 
right  of  property,  and  .can  be  taken  from  him  only  by  due 
process  of  law. 

If  these  provisions  authorise  the  oourt  to  deprive  him  of  a 
lawful  remedy  against  one,  and  compel  him  to  prosecute  oth* 
ers,  against  whom  he  has  no  cause  df  action,  they  are  open  to 
the  objection  that  they  authorize  the  taking  of  property  in  vio- 
lation of  the  provisions  of  the  constitution.  It  is  only  upon 
the  theory  that  by  a  substitution  of  parties  the  owner  is  afforded 
an  equivalent  remedy  for  the  wrong  done  him,  against  other 
responsible  parties,  that  the  legislation  in  question  can  £nd 
any  justification:  Hayes  v.  Davidson^  98  N.  Y.  2Z. 

The  theory  presented  by  the  appellants  in  this  case,  that  the 
defendants  are  liable  as  indemnitors  only,  and  are  gOTemed 
by  the  provisions  of  their  bond,  is  wholly  nnfounded.  The 
liability  of  the  defendants  rests  wholly  upon  .their  participa- 
tion in  the  original  wrong,  and  their  liability  for  its  cons^ 
quences  incurred  by  reason  of  their  complicity  in  the  trespass. 
This,  it  is  true,  is  evidenced  by  the  bond  of  indemnity,  which 
authorized  the  sheriff  to  consummate  the  original  wrong  by 
an  unlawful  sale  and  conversion  of  the  plaintiff's  property, 
but  in  no  sense  is  the  action  upon  the  bond.  We  are,  there- 
fore, of  the  opinion  that  the  plaintiff  made  out  a  good  cause 
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of  action  againBt.thede&ndanta,  and  that  the  eonrt  committed 
no  error  in  directing  a  verdict  for  the  plaintiff. 

The  defendants,  however,  juade .some. olgeationt  to  the  ad- 
jniasion  of  evidence  againat  ^them,  juid  among  i>thera,  to  the 
introduction  oftiie  judgment  .rail  in  the  aetion  of  Hyman  and 
Morris  .against  £app  and  Dyatt,  and  took.an  ezoeption  to  the 
.Kulingiof  the  court  thereon,  land  nowxirge  this  exception  as  a 
.reason  why  the  recovery  in  this  case  should  not  stand.  The 
first  point  made  to  its  admission  was,  that  it  was  immaterial 
rand  incompelent.  The  only  ground  now  suggested  why  the 
rjuling  was  incorrect  b  ihe  claim  that  the  defendants  Hyman 
and  Morris  do  not  appear  in  the  two  actions  in  the  same  char* 
.aetec,  and  that  what  was  adjudged  against  them  in  one  action 
should  not  be  used  against  them  in  the  other. 

The  argument  io,  that  they  appeared  in  the  first  action  as 
judgment  creditors,  and  in  this  as  indemnitors.  The  answer 
.to  this  ailment  is,  that  it  has  no  .foundation  in  fact,  as  they 
appear  in  both  actions  in  their  individual  character,  and  not 
in  any  representative  capacity.  The  fact  that  in  the  first 
action  it  was  essential  that  they  .should  show  a  judgment  and 
a  return  of  execution  thereon  unsatisfied,  in  order  to  sustain 
jdk  action  to  jeach  equitablerassets,  did  not  affect  the.character 
.of  Jthe  action;  neither  did  the  fact  that  the  plaintiff  has  re- 
ported to  .a  .bond  of  indemnity  to  prove  their  participation  in 
Ihe  tort.  In  either  case  they  represent  individual  interests, 
aad  are  liable  as  individuals  only  in  such  actions.  The  seo- 
imd  objection  was,  (hat  it  was  inadmissible  against  the  defend- 
Ants  Sitroock  and  Ballin,  because  they  were  not  parties  to  it 
This  objection  furnished  no  reason  why  the  evidence  was  not 
.competent  against  Hyman  and  Morris,  but  was,  undoubtedly, , 
a. good  reason  why  Stroook  and  Ballin  should  not  be  prejudiced 
by  it.  The  courjt  admitted  the  evidence  .as  against  Hyman 
and  Morris  alone,  and  as  against  them  it  was,  undoubtedly, 
competent.  If,  for  any  reason,  Stroook  and  Ballin  could  have 
been  prejudiced  by  its  admission,  itis  enough  to  say  that  they 
are  not  now  parties  to  the  suit,  the  plaintiff  havii^g  on  the  trial 
discontinued  the  action  as  to  them,  and  ihey  cannot  now  avail 
themselves  of  any  errors  which  have  not  operated  to  their 
prejudice.  It  was  also  claimed  that  the  evidence  was  not 
admissible  as  against  Morris,  and  the  ground  of  this  objection 
was  the  claim  that  he  represented  different  characters  in  the 
two  actions,  and  was  not  bound  in  one  for  any  adjudication 
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uiauc  in  I'iC  other.  We  have  already  seen  that  this  claim  is 
not  tenable. 

After  the  close  of  the  evidence,  the  plaintiff  asked  leave  to 
discontinue  the  action  as  to  Stroock  and  Ballin,  upon  pay- 
ment  of  costs.  The  defendants'  counsel,  Mr.  Blumensteil, 
objected  to  the  motion,  but  it  was  granted  by  the  court,  and 
the  action  was  thereupon  discontinued.  No  ground  of  objec- 
tion to  the  motion  was  stated  by  Mr.  Blumensteil;  neither 
does  it  ap[)ear  in  whose  behalf  he  interposed  the  objection. 
It  can  hardly  be  supposed  that  Stroock  and  Ballin  objected 
to  be  relieved  from  their  liability  in  the  action,  and  Hyman 
and  Morris  had  no  reason  for  objecting  to  such  discontinuance, 
as  they  had  no  legal  right  to  require  that  Stroock  and  Ballin 
should  be  continued  as  defendants  in  the  action.  The  plain- 
tiff had  the  right  originally  to  sue  one  or  more  of  the  joint 
wrong-doers  and  hold  them,  at  his  option,  either  severally  or 
jointly;  and  it  necessarily  follows  from  such  right  that  he 
could,  at  any  time,  by  leave  of  the  court,  discontinue  the  action 
as  to  any  or  all  of  such  defendants  as  he  should  elect:  fFtl- 
liams  V.  Sheldon,  10  Wend.  654;  Lord  v.  Tiffany,  98  N.  Y.  412; 
50  Am.  Rep.  689. 

It  is  also  claimed  by  the  appellants  that  even  though  the 
original  taking  by  the  sheriff  was  wrongful,  if  the  property 
was  afterwards  seized  upon  valid  process  against  the  owner, 
and  its  proceeds  applied  to  his  benefit,  such  facts  could  have 
been  proved  by  the  defendants  in  mitigation  of  damages. 
No  such  questions,  however,  are  presented  by  any  exception 
or  request  made  in  the  case.  This  defense  was  not  set  up  in 
the  answer,  or  attempted  to  be  proved  by  evidence.  The  facts 
in  evidence  in  the  case  are  not  only  very  far  from  establishing 
any  such  defense,  but  they  positively  overthrow  it.  Such  a 
defense  in  any  action  can  arise  only  when  the  general  prop- 
erty in  the  goods  still  remains  in  the  debtor,  and  the  applica- 
tion of  the  proceeds  is  made  for  his  benefit:  See  Hanmer  v. 
WUsey,  17  Wend.  92;  RoberU  v.  StuyvesarU  Safe  Dep.  Co.,  123 
N.  Y.  57;  20  Am.  St.  Rep.  718. 

Here,  however,  so  far  as  the  assets  are  concerned,  it  is  con- 
clusively proved  that  the  assignee  was  the  owner  of  the  prop- 
erty, and  it  is  uncontradicted  that  the  proceeds  of  the  property 
were  never  appropriated  to  his  use  or  benefit.  It  is,  however, 
quite  unnecessary  to  discuss  this  aspect  of  the  case,  as  it  la 
not  in  any  way  presented  by  the  record. 

The  defendants'  counsel  requested  the  court  to  be  permitted 
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to  go  to  the  jury  on  the  faots,  but  he  omitted  to  state  what 
foots  he  suppoeed  they  had  a  right  to  consider.  We  are  now 
unable  to  aee  any  evidence  upon  which  he  was  entitled  to  ask 
for  a  Terdict 

The  judgment  should  therefore  be  affirmed. 


SlUJUFfl  —  LlABIUTT  OV  ImBIMMITOBS   OV.  —  Thit  qUMtlOD  if  diaouMd 
la  a  note  to  Ivea  ▼•  Janet,  40  Am.  Deo.  425-427. 

JuDomm  jMAunet  Principjilii  as  Evidbnob  against  Suasms:  See  ez* 
note  to  CharUt  t.  ffotHna,  S3  Am.  Deo.  880-390;  ezlended  note  to 
T.  ^luteHb  28  Am.  8k  Rep.  205-207. 


Mulligan  v.  Nbw  York  and  Rogeaway  Beaoh 

Railway  Company. 

p»  Nbw  TOEK,  60ft.] 

Bailwat  Oorfobatioh  n  hot  Liablb  fob  ths  Act  of  a  Tiokst  Agsvt 
in  direoting  the  arreet  of  a  penon  from  whom  enoh  agent  had  reoeived 
for  tieketo  a  bill  believed  by  him  to  be  coanterfeit^  where  he  acted  at  the 
enggeation  of  a  polioe-offioer,  and  for  the  purpose  of  apprehending  the 
person  whom  bo  belioYed  to  bo  engaged  in  the  oommission  of  a  crime. 
It  WM  not  within  the  lino  of  hio  dnty  to  reoeiYO  money  which  he  be* 
liored  to  bo  oonnterfoit  and  worthless;  and  in  what  he  did  he  acted  in 
bis  personal  oapaoity«  and  not  u  the  agent  or  senrant  of  the  railway  oor« 
poration. 

CUaaiaa'B  Dorr  to  Psoraor  Passbnobbs.  —  A  oommon  carrier,  by  his  con* 
trnot  of  transportation,  undertakes  to  protect  the  passenger  against  any 
injury  arising  from  negligenoo  or  willful  misconduct  of  his  servants 
while  engaged  in  performing  a  duty  which  the  carrier  owes  to  him. 

CUmaRB  OF  Passbnobbb  d  hot  Liablb  fob  Unlawful  Arrbst  of  a  Pas* 
BDiOBB  while  in  its  depots  at  the  instance  of  a  ticket  agent,  on  a  charge 
ef  passing  oounterfeit  money,  when  it  does  not  appear  that  the  passenger 
was  in  the  onstody  or  under  the  protection  of  tho  ticket  agent,  or  that 
the  latter  was  intrusted  with  any  powers  with  respect  to  the  execution  of 
the  contraot  for  the  transportation  of  passengers. 

Action  to  recover  for  unlawful  imprisonment.  Judgment 
in  flavor  of  the  plaintiff  in  the  trial  court  was  affirmed  at  the 
general  term,  and  the  motion  for  a  new  trial  denied. 

B.  B.  Hinsdale^  for  the  appellant 

Charle$  J.  PatterBon^  for  the  respondent* 

(yBmmiy  J.  The  plaintiff  recovered  damages  in  this  case 
upon  an  allegation  that  he  was  unlawfully  arrested  and 
itopriaoned  by  the  defendant    The  legal  question  involved 
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relalae  to  the  raBpondbility  of  die  dofencbuit£»rifaB'aoiid«Dt 
of  a  ticket  agent  under  the  following  oiBoumetAncaB:  On  ifae 
10th  of  Jaly,  1888,  the  jplaintiff  Jind  a  Bompanion  meoi  io  4be 
defendant's  station  at  the  comer  of  Atlantic  Avenne  and  Vmaitk 
Street,  Brooklyn,  And  jiraonrad  fiom  tiie  ikhfli  ^mgaai  ftere 
two  excursion  tickets  to  Rockaway  Beach.  The  plaintiff 
handed  to  the  agent  a  new  fiye-doUar  bill  in  payment  foriho 
tickets,  and  received  From  him  the  tickets  and  the  cbaxigs.  JL 
very  short  time  be/ore  the  plaintiff  and  hieiiiend  affemni.  at 
the  .station  and  pnrchosed  the  iioket,  -a  deteoti^w « aonnaolBd 
with  the  Brooklyn  polioe  force  oame  <tD  the  Hilathm  «pd  Irft 
with  the  agent  the  following  paper:  — 

**  Look  out  for  three.menpaosing  &ve-dollar  counterfeit  billa, 
Garfield  picture.  One  thirty-five  years,  blue  coat,  black  sloach 
hat,  small  dark  mustache;  one  forty  yeaoB,dark  alpaca  iSMiti 
black  pants,  slouch  hat;  the  other  thirty-five  years,  blue  suit^ 
black  slouch  hat,  full  red  whiskers,  loolos  like  Italian.'' 

When  the  plaintiff  and  iiie  companion  came  to  the  station, 
the  ticket  agenisnpposed  tbey^were  twoof  tfaexmrties  described 
in  the  notice  left  with  him  by  the  detective.  The  agenfe 
statement  as  to  what  took  place  between  himself  and  the 
detective  hefoie  .the  plaintiff  appeaxad  at  ihe  atation,  and  his 
action  in  Don«eqnenoe  down  "to  the  lime  nt  the  anetft,  is  not 
contradicted.  The  agent  iras  told  by  the  dc^ctive  that  il  any 
of  these  men  referred  to  rn  the  paper  put  in  an  appeaxance  to 
have  the  officers  arrest  them.  Se  •aays  'that  sidie  imm  mm 
^NFalhed  up  to  -the  window  of  *the  tioket«offiee,  and  the  plaintiff 
took  a  brand-new  five<«dollar  bill  irom  his  pocket,  and  asked 
for  two  tickets  for  ^c'kaway  Beach  and  jretnm*  What  tlM 
Agent  then  did  is  perhaps  hest'eapreflfled  in  hisoipn  language. 

He  eaya:  ^  I  took  the  money  iimn  fafrn  and  gave  him  the 
two  tickets;  ^id  -n't  let  on  anything  at  the  time;  took  the  bill 
and  left  it  one  side,  because  it  looked  '  queer.'  After  the  two 
went  outside,  a  messenger  boy  came  in;  I  took  the  bill  op  be« 
fore  the  messenger  came;  took  a  pin  and  pulled  to  find  the 
two  parallel  silk  threads  that  run  tbrongh  the  bill;  it  appears, 
in  all  these  kfnd  df  bills  that  are  made  with  the  distribntor 
fibre  through;  it  is  like  a  penoil  .nHirk,:ved  and  blue;  .and  when 
I  picked  at  it  I  could  not  see  anything  in  it,  and  as  I  ha^fe  no 
instructions  to  arrest  anybody,  I  took  the  bill,  and  when  the 
nieBsenger  bey  oame  in,  I  told  him  to  Uhe  the  bill,  -go  up 
to  the  fioward  House,  and  «ee  if  he  could  'find  I>eteotive  Kc- 
^eaviy.     If  he  did,  to  give  him  Hbe  bill  and  tell  him  that  the 
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men  who  bad  ihd  bill  were  bete  at  the  station.  I  told  bim 
tbat  if  be  did  n't  find  bim  to  give  it  to  the  ticket  agent  at  the 
Bbwsrd  House,  tbe  detectlTe  said  something  about  gi  vfng  bim 
tbe  bin,  and  to  ask  bim  if  tbat  was  the  bilL  I  sent  the  bill 
away  hj  this  boj,  fbe  same  bill  that  I  received.  Afterwards 
Officer  Kennej  and  tbe  messenger  boy  came  in.  The  bill  was 
not  returned  to  me.  f  never  bad  Ibe  bill  after  I  gave  it  to 
tbe  messenger  boy.*^ 

It  seems  that  in  consequence  of  tbe  action  of  the  agent  tbat 
the  police  arrived  in  a  riiort  time  after  the  ticket  had  been 
purchased,  and  while  the  plaintiff' and  his  companion  were  sit- 
ting on  a  bench  outside,  and,  aa  Ibe  plaintiff  claims,  the  agent, 
pointed  him  out  to  the  police  and  directed  them  to  arrest  him. 

He  was  orested  and  brought  to  the  police  court,  when,  it 
appearing  that  the  hill  was  good,  he  was  discharged.  The 
transaction  immediht^Iy  preceding  the  arrest  is  thus  described 
by  the  plaintiff: — 

**  I  went  in  and  banded  him  in  a  ffye-dollar  bill  to  tbe  ticket 
agent;  asked  bim.  fbr  two  return  tickets  for  Rockaway;  be 
took  tbe  bill  and  looked  at  me;  I  thought  tbat  it  was  some 
young  man  that  might  have  known  me,  he  was  going  so  slow, 
going  to  make  tbe  change  and  give  me  the  tickets,  and  walked 
back  in  tbe  rear  of  the  office;  there  was  an  operator,  a  lady  sit- 
ting there;  he  had  some  conversation  with  her,  and  in  another 
corner  was  a  hoy, — in  another  comer  of  tbe  room;  he  came 
hack  to  me  and  looked  at  me  again;  I  says,  'You  ought  to  be  in 
a  little  more  hurry  than  that ';  he  did  n't  say  a  word,  but  handed 
me  out  the  change  and  my  return  tickets, — tbe  change  of  the 
five-dollar  bill,  which  I  think  was  four  thirty,  or  whatever  it 
was.  Then  we  walked  out  on  the  platform,  down  on  the  At- 
Inntic  Avenue  side,  and  sat  on  the  bench  of  the  station  plat- 
form for  ten  or  fifteen  minutes,  waiting  for  the  train  to  come 
up.  It  is  a  regular  platform;  I  think  there  is  a  porch  over  it. 
r  did  not  have  to  pass  through  a  gate  to  go  to  it." 

After  the  plaintiff  was  pointed  out  to  the  police  by  the  agent, 
be  was  brought  into  the  ticket-office,  and  the  agent  then  charged 
him  with  having  passed  to  him  a  five-dollar  counterfeit  bill, 
which  the  plaintiff  denied,  but  gave  to  the  agent  another  bill 
in  its  place.  The  agent  denied  that  he  gave  any  direction  to 
the  police  to  make  the  arrest,  snd  there  was  some  question  on 
tbe  trial  as  to  whether  the  bill  that  was  actually  passed  by  the 
plaintiff  was  the  bill  produced  before  the  police  magistrate, 
and  found  by  bim  to  be  good;  but  these  questions  must  be  re- 
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garded  as  settled  in  the  plaintiff's  favor  by  the  Terdict  of  tbe 


jury. 

Assnniing,  as  we  must,  that  the  agent  directed  the  arrest, 
and  that  the  plaintiff  had  committed  no  offense  that  justified 
it,  the  question  still  remains,  whether  the  agent  was  acting  in 
the  line  of  his  duty,  so  as  to  make  the  defendant  responsible 
for  his  acts.    It  is  quite  clear  from  the  evidence  that  the  agent 
was  first  put  upon  his  guard,  and  in  fact  set  in  motion,  not  by 
any  direction  from  the  defendant,  but  by  the  police.    When 
he  look  the  bill,  he  knew,  or  at  least  believed,  it  to  be  a  counter- 
feit, but  notwithstanding  this,  he  gave  the  plaintiff  defendant's 
property  for  it,  whereas  it  was  his  duty,  considering  him 
merely  as  the  agent  of  the  defendant,  to  refuse  it    He  did 
not  take  the  bill  in  the  course  of  his  business  as  agent,  but  for 
the  purpose  of  entrapping  persons  that  he  believed  to  be 
engaged  in  the  commission  of  crime.    This  may  have  been 
laudable  enough  on  his  part  as  a  citizen,  or  as  a  person  aiding 
the  police,  but  he  was  not  acting  in  the  line  of  his  duty  as 
defendant's  agent     If  he  had  been  cheated  or  imposed  upon 
by  the  plaintiff,  or  if  he  honestly  believed  he  had  been,  and 
then  attempted  to  recover  what  he  had  or  supposed  he  had 
lost  by  tbe  arrest  of  the  plaintiff,  it  might  then  be  said  that  be 
was  engaged  in  the  protection  of  the  property  and  interest  of 
the   defendant,  and   therefore   acting  within  the  line  of  his 
duty.     But  here  a  ticket-agent  of  a  railroad  deliberately  takes 
from  a  person  applying  to  purchase  a  ticket  what  he  believes 
to  be  a  counterfeit  five-dollar  bill,  not,  of  course,  in  good  faith, 
or  in  the  regular  and  ordinary  course  of  his  business,  but  for 
the  purpose  of  aiding  the  police  in  the  detection  of  criminals, 
and  then  immediately  directs  the  arrest  of  the  person  from 
whom  he  took  the  bill;  such  an  act  on  his  part  is  not  binding 
on  his  principal.    If  he  was  in  fact  acting  within  the  scope 
and  in  the  line  of  his  duty,  he  would  have  refused  to  recrive 
what  he  believed  to  be  counterfeit  money  for  the  property  of 
I  his  principal,  and  would  have  refused  to  part  with  such  prop- 
erty,  except  upon  receipt  of  what,  at  least,  he  believed  to  be 
I  good  money.    The  defendant,  as  a  citizen,  might,  with  perfeot 
j  propriety,  render  to  the  police  such  services  as  he  could  in  pn^ 
curing  the  detection  and  arrest  of  persons  engaged  in  passing 
counterfeit  money,  but  it  does  not  follow  that  all  his  acts  in 
that  respect  are  binding  on  the  defendant    The  charge,  theie- 
lore,  that  the  defendant  procured  the  plaintiff  to  bo  arrested 
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without  cause  was  not  made  out,  as  the  act  of  the  ticket  agent 
in  this  respect  cannot  be  attributed  to  them. 

The  remaining  question  is,  whether  it  was  shown  that  the 
defendant  is  liable  for  a  breach  of  its  contract  with  the  plaintiff 
as  a  passenger,  or  for  neglect  of  any  duty  it  owed  to  him, 
growing  out  of  the  relation  of  passenger  and  carrier.  The 
law  is  settled  that  a  common  carrier,  by  its  contract  of  trans- 
portation, undertakes  to  protect  the  passenger  against  any 
injury  arising  from  the  negligence  or  willful  misconduct  of 
its  servants  while  engaged  in  performing  a  duty  which  the 
carrier  owes  to  him:  Stewart  v.  Brooklyn  &  C.  R^  R.  Co.^  90 
N.  Y.  588;  43  Am.  Rep.  185. 

Upon  the  facts  disclosed  by  the  record,  it  is  very  difficult  to 
bring  this  case  within  that  principle.  All  we  know  with 
respect  to  the  duties  of  the  agent  is,  that  he  sold  tickets  at  the 
station  from  a  place  behind  a  window  in  the  waiting-room. 
It  does  not  appear  that  he  had  any  charge  of  the  place  where 
the  plaintiff  was  when  arrested,  or  that  the  plaintiff  was, 
within  the  meaning  of  the  decisions,  in  his  custody  or  under 
hia  protection,  or  that  the  ticket  agent  was  intrusted  by  the 
defendant  wiih  any  powers  or  duties  with  respect  to  the  exe- 
cution of  contracts  for  the  transportation  of  passengers. 
Upon  the  facts  disclosed  at  the  trial,  it  would  be  quite  difficult, 
if  not  impossible,  to  classify  the  act  of  the  agent,  in  pointing 
out  the  plaintiff  to  the  police  and  directing  his  arrest,  as  negli- 
gence or  willful  misconduct  There  can  be  no  doubt  that  a 
conductor,  or  like  agent  of  a  carrier  of  passengers,  who  has 
them  in  his  charge  and  under  his  care,  may  yiolate  the  duty 
which  he  owes  to  them  by  directing  an  arrest  without  cause, 
for  which  his  principal  may  be  held  liable,  but  sufficient  was 
not  shown  in  this  case  to  bring  it  within  that  rule. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Juvncss  Earl  and  FnrcR  joined  in  a  dinanting  opinion,  written  by  the 
former,  in  which  it  was  argued  that  while  the  plaintiff  waa  waiting  for  hii 
train  he  waa  entitled  to  a  safe  place  in  which  to  sit,  and  the  carrier  waa  under 
obligation  to  protect  him  from  injury  from  the  careless  or  willful  misconduct 
of  its  agents  or  servants:  Carpenter  v.  Boslon  etc.  R.  R,  Co.,  97  N.  T.  494;  49 
Am.  Rep.  640;  Banul  v.  N.  7.  *  B,  F.  Co.,  125  N.  T.  707;  SUwart  ▼.  Brookfy 
flfe.  J?,  ie.,  00  N.  T.  688;  43  Am.  Rep.  186;  DwinelU  ▼.  N.  T.  C.  <fe  H,  R.  R., 
120  N.  Y.  117;  ffanuUan  v.  T.  A.  R.  R.,  53  N.  T.  26;  that  it  waa  not 
■ttterial  what  the  ticket  agent's  motives  were,  and  that  no  question  waa  madt 
at  tin  trial  aa  to  the  extent  of  hta  aathority;  that  he  waa,  in  aU  tba  endmoa 
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of  the  train  where  th«  MraatiwHi  mackt. 

Railroad  CSoiuamiik —  Lzabiuxt  to  PjuwuiaBSft mm  A01B.OV  SxBVi 
—  One  of  the.  obligations  that  a  earner  aasnmea  is  th«t  of  ptotoeting  its 
seiigers  against  insult  or  injury  caused  by  the  misoondoetr  of  its 
Ptohtelle  V.  New  Tori  He.  R.  IL  0x,  T20  K.  Y.  117;  17  Am.  8k  Bspi.  611. 
note;  LouiniUe  etc.  R.  R.  Qa,  w.  BaUard^  86  Ky.  307;  7  Am.  8t  Bepw  m^ 
note.  A  railway  oompaoy  ia  Ueble  fov>  the  false  impriaoBaMBttof  » - 
ceased  by  one  of  its  gate-keepers:  L^fuck^r,  MelropoUtam  eCe.  R'jf  Cb..  00  N.  Y« 
77;  43  Am.  Rep.  141.  As  to  the  liability  of  a  railroad  oompany  for  the  aoir 
of  its  ticket  agent  in  earning  the  arrei*'  of  a  person  for  peswng  eoQnterfBit 
iDoney,  Me  note  to  CA/eoge.  ete.  it  A  (Mtt  w,  JfaanHM,  48  Am.  BiS|i;  iB»  A» 
street-railway  oompany.  ia  liable,  fbr  the  imlawlnl  aneai  of. » 
charge  made  by  one  of  iti  drivers  that  the-passenger  had. 
coin;  JLq/^.T.  New  Orkam.ete,  iL  iL  Ob.,  43  I*.  Amu  ZL 
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[129  Naw  ToBK,  Wft.) 

AuMONT  n  AH  Allowancb  for  support  and,  maintananae,  having  do  otiier  pur* 
pose  and  providiog  for  no  other  objeet.  Like  the  aUmmimm  of  the^ivil 
law;  from  which  the  word  was  evidently  derived, .it- rsa^lMta  •  piwiaioa 
for  foodi  clothing,  and  haliitBtioBi  or  the  oeeeaniT^  auppart  el  •  wifi^ 
alter  the  marriage  bend  haa  been  aevsred,  and  whea  aeed  ioi$  iltonoi  av 
mnoh  in  the  nature  of  the  payment  of  a^  debt  as  in  thai,  of  the  petfom^ 
ance  of  a  daty. 

ALTMoiir  D  ifOT  Strictlt  a  Ihnr  dne  to^  m  wiSk,  Uet  r»thar»gwtri'  &allf- 
of  aopport,  mads  8peeifl«and'meaBored:h|F'tlia)oauiL 

GMniTOB's  Bill  to  Rbaoh  Axmoinr  Awasdxdio  a  'DnmmnD  Wm^  mmi 
to  apply  it  in  payment  to  a  debt  ezistiog  helon  sDoh  uracd  wa*  nuda^ 
cannot  be  sustained. 

Action  by  the  plaintiff  in  his  oapadiyof  reeelvw,  appointed 
in  Bupplemental  proceedings  onder  a  judgment  and  ezeoutioD 
against  Maria  L.  Cbauncey,  to  raaoh  fiinda  alleged  to  bo  in 
the  hands  of  her  former  husband,  Michael  Chaanoey.  He  did 
not  have  any  money  or  property  belonging  to  her,  except  that^ 
by  a  decree  of  divorce  against  him  and  in  ber  fistyor,  he  had 
been  directed  to  pay  ber  1350  monthly,  as  alimony.  The 
judgment  under  which  the  supplementary  proceedings  were 
prosecuted  was  recovered  more  than  foar  yean  before  the  decree 
of  divorce  awarding  alimony  was  rendered.  A  demnrrw  to 
the  plaintiff's  complaint  was  overruled  by  the  trial  ooarti  but 
on  appeal  to  the  general  term,  the  action  of  the  trial  court  waa 
i^vereed,  and  an  order  made  suataining  the  demurrer,,aod  di» 
meeting  final  judgment  in  favor  of  the  defendanta,  unleea  an 
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appeal  shoald  be  taken  within  sizty  days.   The  plaintiff  there- 
Qpon  appealed* 

Oeorge  V.  N,  Bcddtoin^  for  the  appeUanL 

Nod  Oal$^  for  the  reepondenti. 

FiKCH,  J.  This  case  presents  an  interesting  question  which 
we  are  called  upon  for  the  first  time  to  decide.  There  are  no 
direct  and  conclusive  precedents  to  be  followed,  no  explicit 
and  specific  statutes  coming  with  an  appropriate  direction, 
but  only  a  broad  general  rule  on  the  one  side,  and  a  just  and 
strong  necessity  for  an  exception  to  it  on  the  other.  The 
question  is,  whether  alimony,  awarded  to  an  innocent  wife  by 
a  court  of  equity  as  incidental  to  a  decree  of  divorce  in  her 
&vor,  can  be  appropriated  by  her  creditor  to  the  discharge  of 
a  debt  contracted  by  her,  and  actually  subsisting  prior  to  the 
date  of  the  decree.  The  question  was  different  in  Steventon 
Y.  Steverhson^  S4  Hun,  157,  cited  as  a  pertinent  authority,  for 
in  that  case  the  decree  of  divorce  was  granted  in  1855,  and 
the  creditor's  judgments  obtained  in  1880.  A  debt  contracted 
by  the  wife  after  the  decree,  presumably  for  her  support,  and 
with  natural  reliance  upon  the  alimony  by  the  creditor  as  the 
means  of  payment,  stands  upon  a  very  different  footing  from 
a  debt  of  the  wife  contracted  prior  to  or  during  the  marriage 
and  before  its  judicial  dissolution*  In  the  latter  case,  two  new 
elements  enter  into  the  question:  one,  the  imposition  of  an 
unfounded  duty  on  the  husband;  and  the  other,  a  perversion 
of  the  decree  from  its  definite  and  intended  purpose,  and  from 
that  authorised  by  the  law. 

Alimony,  as  we  all  understand,  is  an  allowance  for  support 
and  maintenance,  having  no  other  purpose  and  provided  for 
no  other  object  Like  the  alimenium  of  the  civil  law,  from 
which  the  word  was  evidently  derived,  it  respects  a  provision 
for  food,  clothing,  and  a  habitation,  or  the  necessary  support 
of  the  wife,  after  the  marriage  bond  has  been  severed;  and  since 
what  is  thus  necessary  has  more  or  less  of  relation  to  the  con- 
dition, habit  of  life,  and  social  position  of  the  individual,  it  is 
graded  in  the  judgment  of  a  court  of  equi.y  somewhat  by 
regard  for  these  circumstances,  but  never  loses  its  distinctive 
character.  If  sometimes,  as  the  appellant  claims,  regard  is 
had  to  the  brutal  and  inhuman  conduct  of  the  husband 
(Burr  V.  Burr,  10  Paige,  20),  it  serves  only  to  make  the  court 

less  considerate  of  his  situation,  and  more  liberal  in  its  view  of 
▲M.  ST.  &».,  Vol.  xxvl— m 
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the  necessitiefl  of  the  wife.  Thus  the  prevailing  role  in  this 
country  is  said  to  be,  that  where  the  wife  has  sufficient  means 
to  support  herself  in  the  rank  of  life  to  which  she  belongs,  no 
alimony  will  be  allowed:  1  Am.  &  Eng.  Ency.  of  Law,  485; 
and  where  the  parties  are  living  apart,  ander  an  agreement  of 
separation,  by  the  terms  of  which  the  husband  has  provided 
adequate  means  of  support,  no  temporary  alimony  will  be  given: 
ColliriB  V.  Collins^  80  N.  Y.  1.  And  when  awarded,  it  is  not 
so  much  in  the  nature  of  a  payment  of  a  debt  as  in  that  of  the 
performance  of  a  duty.  During  the  marriage,  the  husband 
owes  to  the  wife  the  duty  of  support  and  maintenance,  although 
owing  her  no  debt  in  the  legal  sense  of  the  word;  but  under 
the  modern  statutes,  he  does  not  owe  to  her  the  duty  of  paying 
her  debts  contracted  before  the  marriage  or  thereafter,  if  they 
are  solely  hers,  and  not  at  all  his.  The  divorce,  with  its  inci- 
dental allowance  of  alimony,  simply  continues  his  duty  beyond 
the  decree,  and  compels  him  to  perform  it,  but  does  not  change 
its  nature.  The  divorce  and  consequent  separation  are  wholly 
his  own  fault,  and  do  not  relieve  him  from  the  continued 
performance  of  the  marital  obligation  of  support.  The  form 
and  measure  of  the  duty  are  indeed  changed,  but  its  substance 
remains  unchanged.  The  allowance  becomes  a  debt  only  in 
the  sense  that  the  general  duty  over  which  the  husband  had 
a  discretionary  control  has  been  changed  into  a  specific  duty, 
over  which,  not  he,  but  the  court,  presides.  The  authorities, 
therefore,  cited  to  the  effect  that  alimony  is  not  strictly  a  debt 
due  to  the  wife,  but  rather  a  general  duty  of  support,  made 
specific  and  measured  by  the  court,  seem  to  me  to  be  well 
founded:  Wallingsford  v.  Wallingsfordf  6  Har.  &  J.  485;  Dan- 
ieU  V.  Lindley,  44  Iowa,  567;  Burr  ▼.  Burr,  7  Hill,  207; 
Ov^nther  v.  Jacobs,  44  Wis.  854;  Crain  ▼.  Cavana^  62  Barb. 
109;  Jordan  v.  Westerman,  62  Mich.  170.  And  so  it  follows 
that,  as  during  the  marriage,  the  husband,  while  bound  to  sup- 
port the  wife,  was  not  bound  to  pay  her  pre-existing  or  separate 
debts,  so,  after  the  divorce,  he  must  continue  the  support,  but 
is  not  required  to  pay  out  of  his  means  furnished  for  that  pur- 
pose the  wife's  antecedent  debt.  The  decree  cannot  logically 
work  the  miracle  of  transforming  the  duty  which  he  does  owe 
into  one  which  he  does  not  and  never  did  owe:  and  vet  that 
result  is  inevitable  if  the  antecedent  creditor  is  at  liberty  to 

swoop  down  upon  the  provision  and  carry  it  away  for  his  own 
use. 

That  result  accomplishes  another  thing.     It  perverts  and 
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nullifies  the  decree  of  the  court,  and  leaves  the  judgment  spe- 
cifically made  for  one  purpose  to  operate  wholly  for  another, 
and  BO  obstruct  and  destroy  the  humane  intent  of  the  law. 
There  is  no  doubt,  of  course,  that  the  wife's  right  to  alimony 
comes  from  the  statute  and  not  from  the  common  law.  If  that 
proposition  needed  the  aid  of  a  full  and  historical  argument  in 
its  support,  such  has  already  been  furnished  by  this  court:  £r- 
lenbrMh  v.  Erkenbrach^  96  N.  Y.  456.  We  must  look  then  to  the 
provisions  of  the  Code  of  Civil  Procedure,  which  has  recast  and 
reproduced  the  terms  of  the  previous  statutes,  to  see  when  and 
for  what  purpose  alimony  may  be  allowed.  Section  1769  reg- 
ulates the  temporary  alimony  which  may  be  awarded  pendentB 
lite.  The  terms  of  the  provision  are,  that  in  an  action  for  an 
absolute  divorce  or  for  a  separation,  the  court  may,  in  its  dis- 
cretion, make  orders  requiring  the  husband  to  pay  any  sum  or 
sums  of  money  necessary  to  enable  the  wife  to  defend  the  action, 
or  to  provide  suitably  for  the  education  and  maintenance  of 
the  children  of  the  marriage,  or  for  the  support  of  the  wife,  hav- 
ing regard  to  the  circumstances  of  the  respective  parties.  It 
seems  to  me  impossible  to  misunderstand  the  force  or  meaning 
of  that  provision.  Its  palpable  purpose  is  to  enable  the  wife 
to  prosecute  her  suit|  and  save  her  from  starvation  or  beggary 
daring  the  process.  Is  it  conceivable  that  the  court  making 
such  order  is  bound  to  stand  silent  and  submissive  while  the 
whole  scope  and  purpose  of  its  provision  is  perverted  and  nul- 
lified? If  that  be  so,  the  law  of  divorce  has  no  help  or  remedy 
for  the  injured  wife  who  happens  to  be  in  debt.  She  cannot 
hire  counsel  or  feed  herself  and  her  children  pending  the  liti- 
gation, because  her  pre-existing  creditor  seizes  the  humane 
provision  at  the  moment  it  is  made.  The  court  might  as  well 
not  make  it  at  all,  and  simply  say  there  is  no  divorce  or  de- 
fense for  an  indebted  wife.  Undoubtedly,  in  such  a  known 
state  of  the  law,  the  court  would  find  some  way  of  making  its 
order  efiective,  as  perhaps  by  interposing  a  trustee  in  behalf  of 
the  wife,  but  no  one  has  ever  yet  supposed  that  such  a  safe- 
guard was  needed.  And  why  should  it  be?  The  antecedent 
creditor  has  no  equity  against  the  fund;  the  husband  is  not 
bound  to  furnish  it  for  such  creditor's  benefit,  nor  the  wife  to 
accept  it  under  a  rule  which  gives  her  a  stone  when  she  askA 
for  bread.  And  of  such  character  has  the  allowance  of  teiii* 
porary  alimony  been  considered  that  an  assignment  of  it  by 
the  wife  to  her  solicitor  as  compensation  for  his  services  has 
been  disregarded  and  set  aside,  as  being  a  misiipprupriation  of 
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a  fond  awarded  for  a  special  purpose:  Jordan  v.  Westermanj 
62  Mich.  170. 

Similar  considerations  pertain  to  section  1759  of  the  code, 
which  regulates  permanent  alimony.  The  second  subdivision 
is  this:  *'  The  court  may,  in  the  final  judgment  dissolving  the 
marriage,  require  the  defendant  to  provide  suitably  for  the  ed- 
ucation and  maintenance  of  the  children  of  the  marriage,  and 
for  the  support  of  the  plaintiff  as  justice  requires,  having  re- 
gard to  the  circumstances  of  the  respective  parties."  Thus 
the  court  may  require  the  husband  to  provide  for  the  support 
of  the  wife,  but  may  not  require  him  to  furnish  a  fund  for  the 
payment  of  her  debts.  He  never  stood  under  that  obligation, 
and  the  decree  of  divorce  cannot  impose  it.  He  has  a  right  to 
insist  that  his  allowance  shall  not  be  diverted  to  a  use  for 
which  he  did  not  in  fact  supply  it,  and  was  under  no  obliga- 
tion to  supply  it,  and  to  resist,  as  he  stands  here  resisting,  a 
claim  upon  it  which,  as  against  him,  is  wholly  unauthorized, 
and  a  complete  perversion  both  of  the  decree  and  of  his  duty. 
The  plaintiff,  in  his  character  of  receiver  for  the  judgment  cred- 
itor, comes  into  a  court  of  equity  in  pursuit  of  equitable  relief^ 
into  the  same  court  which  devoted  the  fund  to  the  support  of 
the  wife,  and  should  decently  respect  its  own  authority,  and 
asks  the  aid  of  that  tribunal  to  practically  nullify  its  decree, 
to  abandon  its  humane  purpose,  to  join  in  an  indirect  robbery 
of  the  husband,  to  pervert  his  allowance  to  an  end  which  ba 
never  sanctioned  and  was  not  bound  to  sanction,  and  to  disre- 
gard the  public  policy  which  seeks  to  protect  wife  and  children 
from  the  pauper's  necessity  and  fate;  and  he  asks  this  with* 
out  a  pretense  of  special  equity  against  the  fund,  and  solely 
on  the  basis  of  a  hard  legal  right  I  have  only  to  say  that  I 
think  equity  ought  not  to  give  him  that  aid,  but  that,  haying 
both  the  power  and  the  opportunity  to  prevent  the  perversion 
of  its  purpose  and  to  make  effective  and  protect  its  own  decree, 
it  should  avail  itself  of  that  opportunity  and  exercise  that 
power  by  the  simple  process  of  refusing  its  assistance.  Under 
some  circumstances,  the  court  might  be  troubled  to  compel 
respect  for  its  purpose  and  prevent  a  perversion  of  its  order; 
but  there  is  no  such  difficulty  where  the  wrong  cannot  be  done 
except  by  the  consent  and  mth  the  active  participation  of  the 
court.  We  have  a  right  to  refuse  our  assistance,  not  merely 
^cause  the  equities  are  balanced,  but  because  those  of  the 
e  endants  are  superior  and  ought  to  prevail. 

<5an  see  the  possibility  and  realize  the  plausible  force  of 
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oae  criticifim  upon  this  view  of  the  subject;  and  that  is,  thai 
there  is  a  legal  judgment  which  cannot  be  satisfied  by  execu- 
tion,  and  the  creditor  has  a  right  to  pursue  in  equity  the  debt* 
or's  equitable  assets,  and  the  court  has  no  right,  upon  some 
ssDtimental  Tiew  of  the  subject,  to  withhold  its  aid.  Exactly 
all  that  is  true;  but  it  assumes  the  precise  point  of  the  dispute, 
that  the  wife's  alimony  is  an  equitable  asset,  liable  generally  as 
property  to  the  payment  of  her  debts.  It  is  property  in  one 
sense,  but  not  in  the  broad  general  sense  of  the  tenn.  It  is  a 
specific  fund  provided  for  a  specific  purpose,  with  restraint 
and  limitation  written  all  over  its  face  by  the  very  law  and 
decree  which  brought  it  into  existence.  And  here  I  think  we 
may  wisely  avail  ourselves  of  one  of  the  analogies  which  the 
general  term  opinion  has  furnished  for  our  use.  Policies  of 
life  insurance  in  favor  of  the  wife  on  the  life  of  the  husband 
we  have  persistently  held  to  be  non-assignable:  Eadie  v.  Slim" 
moiH  26  N.  Y,  9;  82  Am.  Dec  896.  We  determined  that  their 
peculiar  character  and  purpose  necessarily  took  from  them  the 
chief  and  most  important  characteristic  of  property  in  general* 
As  I  read  the  later  case  of  Bartm  v.  Brummevj  100  N.  Y.  372, 
we  distinctly  held  "that  such  policies  should  not  be  subjected 
to  the  lien  of  creditors,  either  of  husband  or  wife;  as  to  the 
former,  by  the  express  words  of  the  statute,  and  as  to  the  latter, 
by  the  determination  of  the  courts."  We  took  from  them  the 
transferable  characteristic  of  property  as  such,  and  tied  them 
eloeely  to  their  lawful  object  and  purpose.  The  argument 
made  now  would  convict  us  of  error  then.  Alimony  allowed 
by  an  order  is,  in  one  sense,  a  debt  due  and  to  become  due  to 
the  wife,  and  her  property.  In  the  same  sense,  a  life  policy  is 
a  debt  to  become  due,  or  due  as  to  its  dividends,  and  is  prop- 
erty in  the  hands  of  the  assured.  The  whole  force  of  the 
argument  lies  in  steadily  ignoring  the  quality  and  character  of 
the  property,  and  treating  it  as  ordinary  and  general  assets. 
The  appellant's  criticism  upon  this  analogy  is,  that  the  doctrine 
as  to  life  insurance  policies  was  dictated  by  the  act  of  1840, 
and  rested  specially  upon  the  provisions  of  that  act  So  much 
is  undoubtedly  true,  but  does  not  at  all  disturb  the  analogy, 
for  in  the  present  case  the  similar  construction  is  dictated  by 
the  statutes  of  divorce,  and  is  derived  from  the  character  of 
their  provisions.  In  both  cases,  a  thing  which  might  have  had 
the  general  and  ordinary  characteristics  of  property,  transfer- 
able by  sale  and  liable  to  creditors,  is  taken  out  of  that  broad 
eategory  by  the  terms  of  the  statutes,  whose  obvious  purpose 
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and  aim  require  a  restriction  and  limitation  to  which  propertj 
in  general  is  not  subjected.  This  class  of  cases  indicates  that 
the  question  is  not  one  of  exemptions,  but  of  the  right  of 
creditors  to  a  particular  fund,  which  fund,  created  bj  equity, 
should  have  the  protection  of  equitj.  It  does  not,  therefore, 
answer  the  view  we  have  taken  of  the  duty  of  the  court  in 
this  case  to  appeal  to  the  general  law  of  property,  and  the 
general  duty  of  the  court  in  respect  thereto.  The  question 
concerns  a  species  of  property  of  a  peculiar  and  specific  char* 
acter,  created  and  existing  for  one  purpose  only,  and  whoee 
express  limitations  take  it  out  of  the  general  rule. 

The  doctrine  which  I  have  here  invoked,  that  a  court  of 
equity,  when  applied  to  for  its  active  assistance  in  the  enforce- 
ment of  a  claim  founded  upon  a  bare  legal  right,  will  refuse 
its  aid  where  granting  it  would  work  injustice,  or  would  im- 
pose conditions  calculated  to  mitigate  or  remove  the  injustice, 
has  been  repeatedly  asserted  under  the  old  law,  which  permit- 
ted the  husband  to  reduce  to  his  possession  and  become  the 
owner  of  the  wife's  personal  property.  In  such  cases,  equity, 
not  denying  the  legal  right,  has  yet  invariably  limited  and 
qualified  it  by  recognizing  and  protecting  the  wife's  equity, 
not  only  against  the  husband,  but  against  his  assignee  or 
judgment  creditor.  In  Smith  v.  Kane^  2  Paige,  303,  the  chan- 
oellor  did  not  hesitate,  where  the  wife's  property  was  less  than 
was  needed  for  her  support,  to  refuse  relief  entirely,  and  dis- 
■olve  the  injunction.  This  class  of  cases  is  pertinent  only 
upon  the  right  of  the  court  to  withhold  its  aid  where  the  legal 
claim,  however  valid,  is  wielded  to  effect  a  wrong.  The  equity 
of  the  husband  in  the  present  case  to  prevent  a  perversion  of 
Us  allowance  to  an  unlawful  purpose  is  entirely  clear;  that 
of  the  wife,  to  receive  it  under  the  decree  for  the  specific  pur^ 
poee  which  led  to  its  award,  I  think  also  should  prevail  over 
fhe  creditor's  claim.  During  the  marriage,  he  had  no  right, 
legal  or  equitable,  against  her  support  furnished  by  the  hus- 
band, and  after  its  dissolution,  without  her  fault,  she  ought 
not  to  be  put  in  a  worse  condition.  When  to  these  equities 
are  added  the  duty  of  the  court  to  control  and  make  effectual 
its  own  decree,  and  the  public  policy  in  which  its  provision  is 
founded,  it  seems  to  me  that  no  doubt  is  left  as  to  the  right  of 
the  court  to  dismiss  the  creditor,  and  refuse  him  the  relief  he 
Mks. 

The  judgment  of  the  general  term  should  be  affirmed,  with 
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Marriaok  ahd  Diyobcb— Alimont  — What  is.  ^Alimony  Ihb  allow* 
anoe  made  to  a  woman  on  a  decree  of  divorce  for  her  support  oat  of  the  ea< 
late  of  har  hnsUand:  Adam»r.  Storey,  135  111.  448;  25  Am.  St  Rep.  392;  and 
note;  note  to  BuckminsUr  r,  BwJanimtter,  88  Am.  Dea  059;  extended  note  to 
Methvm  ▼.  Methvin,  60  Am.  Deo.  665-682. 

Masbiaok  ahd  DiYOBca — Alimoht.  —  A  wife  oaanot  oontraet  a  debt  with 
raapect  to  an  allowance  for  alimony  in  adrance  of  the  deoraa  of  diforoei 
Jordamw.  Wmtenmm,  08  Mich.  170}  4  Am.  St  Bap.  O80L 


Gbosdalb  V.  LANiaAxr. 

V»  Haw  Toax,  AH.] 

flKAsim  Of  Feavds.  — Pabol  LicwKn  to  Buiu>  avd  M AnrAnr  a  Wall  on 
tlia  land  of  another,  though  fully  exeonted,  is  rerooable^  and  therefore 
aquity  will  not  enjoin  the  remoTal  of  such  wall  by  the  land-owner. 

SPBomo  PKEFOBMAiraa  cannot  be  enforced  in  equity  of  a  parol  oontraot  for 
an  interest  in  land,  nnless  snch  contract  is  definite  and  certain  in  all  its 


AcnoH  to  ODJoin  the  tearing  down  of  a  stone  walL  Jndg* 
ment  in  fiavor  of  the  plaintiff  in  the  trial  ooort  waa  affirmed 
at  the  general  term. 

Lawrence  T.  JoneB^  for  the  appellant 

Jf.  M,  Water$f  for  the  respondent. 

Andrews,  J.  This  case  presents  a  question  of  importanoe 
from  the  prinoiple  inyolved,  although  the  particular  interest 
affected  hj  the  decision  is  not  large. 

The  action  was  brought  to  obtain  equitable  relief  by  injnno- 
tion  to  restrain  the  defendant  from  tearing  down  a  stone  wall 
erected  on  the  defendant's  land  by  the  plaintiff,  under  an 
alleged  parol  license  from  the  defendant,  and  in  the  erection 
of  which  the  plaintiff  expended,  in  labor  and  materials,  a  sum 
exceeding  one  hundred  dollars.  The  parties  are  the  owners  of 
adjoining  lots  fronting  upon  a  public  street.  The  plaintiff's 
lot  is  west  of  the  lot  of  the  defendant  The  land,  in  its  natu- 
ral state,  descended  toward  the  east.  In  1886,  the  plaintiff 
graded  his  lot,  and  in  so  doing  raised  an  embankment  several 
feet  high  along  his  eastern  line,  adjacent  to  the  lot  of  the  de- 
fendant, and  erected  a  house  on  his  lot  In  1887t  the  defend* 
ant  graded  his  lot,  and  excavated  the  earth  up  to  his  west 
line,  adjacent  to  the  embankment  on  the  plaintiff's  lot,  to  the 
depth  of  four  or  more  feet,  thereby  removing  the  natural  sup- 
port to  the  lot  of  the  plaintiff  as  it  was  in  its  original  state. 
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Before  the  defendant  had  completed  his  excavation,  the  parties 
had  an  interview,  and  the  question  of  the  support  of  the  plain- 
tiff's embankment  arose.  The  plaintiff  claimed  that  the  de- 
fendant was  bound  to  build  a  wall  where  bis  excavation  was. 
The  defendant  denied  his  obligation  to  do  so,  and  referred  to 
the  fact  that  the  plaintiff  had  raised  his  land  several  feet 
higher  than  it  was  in  its  natural  state.  The  plaintiff  wanted 
the  defendant  to  sell  him  two  feet  of  his  land  to  build  a  wall 
npon,  which  the  defendant  declined  to  do. 

Both  parties  agree  that  the  wall  was  spoken  of.  The  plain- 
tiff testified  that  nothing  was  said  between  them  as  to  what 
kind  of  a  wall  the  plaintiff  would  build,  nor  as  to  its  height, 
dimensionSi  or  quality.  The  defendant,  on  the  other  hand, 
testified  that  the  plaintiff  stated  he  would  build  a  wall  laid  up 
in  mortar,  pointed  on  the  side  facing  the  defendant's  (prc^xieed) 
house,  and  cement  it  on  the  top  with  Portland  cement  Some 
days  after  the  interview,  and  on  the  thirteenth  day  of  April, 
1887,  the  defendant  addressed  a  letter  to  the  plaintiff,  in 
which,  after  referring  to  their  previous  interview,  he  said: 
*^  While  perfectly  satisfied  that  I  am  justified  in  grading  my 
lot  as  far  as  I  have  done,  and  that  if,  at  any  time,  your  em« 
bankment  should  topple  over  on  my  land,  that  I  could  claim 
damages,  yet,  perhaps,  I  was  a  little  hasty  and  somewhat  un- 
reasonable with  you  the  other  night,  and  although  I  came 
away  fully  determined  to  stand  on  my  rights  and  keep  every 
inch  of  ground  that  belonged  to  me,  since  then  I  have  thought 
the  matter  over  seriously,  put  myself  in  your  place,  so  to  speak, 
and  decided  to  give  you  two  feet  asked  for  to  build  your  wall 
on.**  The  plaintiff,  on  the  same  day,  replied  in  writing,  say- 
ing: **  I  will  be  glad  to  accept  your  offer  in  the  spirit  in  which 
it  was  given,  and  thus  end  a  disagreement,  etc.  I  expect  to 
go  to  work  immediately  to  build  the  wall,  and  will  go  as  far 
into  my  bank  as  is  consistent  with  its  safety.  I  will  also 
modify  as  much  as  I  can  the  grade  of  the  bank  along  the  side 
and  the  front.**  The  plaintiff  thereupon  proceeded  to  build  a 
'  wall  on  the  defendant's  land,  the  building  of  which  occupied 
I  four  or  five  days.  He  first  made  a  contract  with  a  mason  to 
build  a  mortared  wall,  and  lime  and  sand  were  drawn  upon 
the  place  to  be  used  therefor.  But  for  some  reason  he  changed 
his  mind,  and  he  built  the  wall  of  *'  flat,  ordinary  building- 
stone,  not  hewn  into  shape,  and  not  packed  into  regular  courses, 
nor  dressed  at  all,*'  and  without  mortar  or  cement  The  wall 
waa  ninety  feet  in  length,  two  feet  or  less  in  width,  and  four 
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to  six  feet  high.  It  does  not  appear  that  the  defendant  saw 
the  wall  during  the  coarse  of  its  construction,  except  that  he 
was  upon  the  lot  on  one  occasion  when  the  foundation  was 
being  laid,  nor  does  it  appear  that  he  knew  that  the  wall  was 
to  be  laid  up  loose,  or  at  any  time  consented  to  the  erection  of 
such  a  wall  as  was  constructed.  Within  two  weeks  after  the 
wall  was  completed,  he  notified  the  attorney  for  the  plaintiff, 
who,  at  the  request  of  his  client,  had  written  him  demanding 
a  deed  of  the  two  feet,  that  he  had  not  agreed  to  give  a  deed, 
and  that  the  wall  was  not  built  according  to  the  understand- 
ing,  and  that  he  intended  to  tear  it  down. 

This  case  was  tried  and  decided  upon  the  theory  that  the 
plaintiff  had  a  license  from  the  defendant  to  build  the  wall 
on  his  land,  which,  when  executed,  became  in  equity  irrevo- 
cable. It  was  not  claimed  on  the  trial,  nor  is  it  now  claimed, 
that  there  was  any  contract  on  the  part  of  the  defendant  to 
sell  the  land  occupied  by  the  wall  to  the  plaintiff,  which,  by 
reason  of  part  performance,  equity  will  enforce.  The  claim 
and  the  finding  is,  that  the  license  to  enter  upon  the  defend- 
ant's  land,  when  acted  upon  by  the  plaintiff,  conferred  upon 
him  a  right  in  equity,  in  the  nature  of  an  easement,  to  main- 
tain the  wall  on  the  defendant's  lot.  If  this  claim  is  well 
founded,  there  has  been  created,  without  deed  and  in  viola- 
tion of  the  statute  of  frauds,  an  interest  in  the  plaintiff  and 
his  assigns  in  the  land  of  the  defendant,  impairing  the  abso- 
lute title  which  he  theretofore  enjoyed,  and  subjecting  his 
tand  to  a  servitude  in  favor  of  the  adjacent  property.  It  is 
quite  immaterial  in  result  that  this  interest  claimed,  if  it  ex- 
ists, is  equitable,  and  not  legal.  An  encumbrance  has  been 
created  upon  the  defendant's  lot,  and  his  ownership,  to  the 
extent  of  such  interest,  has  been  divested. 

We  are  of  opinion  that  this  judgment  is  opposed  to  the  rule 
of  law  established  in  this  state.  There  has  been  much  con- 
trariety of  decision  in  the  courts  of  different  states  and  juris- 
dictions. But  the  courts  in  this  state  have  upheld  with  great 
steadiness  the  general  rule  that  a  parol  license  to  do  an  act 
on  the  land  of  the  licensor,  while  it  justifies  anything  done 
by  the  licensee  before  revocation, .  is,  nevertheless,  revocable 
at  the  option  of  the  licensor,  and  this,  although  the  intention 
was  to  confer  a  continuing  right,  and  money  had  been  ex- 
pended by  the  licensee  upon  the  faith  of  the  license.  This  is 
plainly  the  rule  of  the  statute.  It  is  also,  we  believe,  the  rule 
ieqniz«d  by  pmblio  policy.    It  prevents  the  burdening  of  lands 
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with  reBtrictionB  founded  upon  oral  agreements  eaailj  mi»- 
uuderstood.  It  gives  security  and  certainty  to  titles,  which 
are  most  important  to  be  preserved  against  defects  and  qual- 
ifications not  founded  upon  solemn  instruments.  The  juris- 
diction of  courts  to  enforce  oral  contracts  for  the  sale  of  land 
is  clearly  defined  and  well  understood,  and  is  indisputable; 
but  to  change  what  commenced  in  a  license  into  an  irrevo- 
cable right,  on  the  ground  of  equitable  estoppel,  is  another 
and  quite  different  matter.  It  is  far  better,  we  think,  that 
the  law  requiring  interests  in  land  to  be  evidenced  by  deed 
should  be  observed,  than  to  leave  it  to  the  chancellor  to  con- 
strue an  executed  license  as  a  grant,  depending  upoii  what, 
in  his  view,  may  be  equity  in  the  special  case.  There  are 
several  circumstances  in  the  present  case  which  render  the 
enforcement  of  such  a  jurisdiction  a  dangerous  precedent 
The  only  license  claimed  is  contained  in  the  letter  of  April 
13th.  The  language  is:  "  I  have  decided  to  give  you  the  two 
feet  you  asked  for  to  build  your  wall  on."  How  far  the  wall 
was  to  extend,  its  character,  or  how  it  was  to  be  built,  is  not 
stated.  Referring  to  the  previous  interview  to  which  the 
letter  alludes,  the  evidence  of  the  plaintiff  of  what  was  said 
at  the  interview  leaves  the  whole  matter  indefinite  and  un- 
certain. He  testifies  that  neither  the  description,  dimensions, 
and  character  of  the  proposed  wall  were  spoken  ot  The  tes- 
timony of  the  defendant  is  to  the  contrary,  but  perhaps  it  is 
to  be  assumed  that  the  trial  judge  adopted  the  testimony  of 
the  plaintiff.  • 

Upon  the  case  made  by  the  plaintiff  upon  the  letter  and  the 
prior  conversations,  if  it  was  a  case  of  contract,  it  is  difficult 
to  see  how  it  could  be  enforced  in  equity.  The  cases  are 
decisive  that  equity  will  only  enforce  a  parol  contract  for  an 
interest  in  land  when  the  contract  is  definite  and  certain  in  all 
its  parts.  The  extent  of  the  injury  which  will  be  suffered  un- 
less equity  intervenes  is  also  an  element  to  be  considered  when 
its  extraordinary  jurisdiction  is  invoked.  Here  the  amount 
expended  by  the  plaintiff  in  reliance  upon  the  license  was  com- 
paratively small.  The  most  reasonable  inference  is,  that  the 
plaintiff  confided  in  the  good  faith  of  the  defendant  as  his  se- 
curity that  the  wall  would  be  permitted  to  remain.  It  does 
not  appear  that  anything  was  said  as  to  the  time  it  should  be 
maintained.  It  is  claimed  that  the  wall  was  built  for  the 
benefit  of  both  parties.  This  is  founded  on  the  assumption 
that  the  defendant's  excavation  removed  the  natural  support 
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of  the  plaintiff's  land,  and  subjected  him  to  liability.  But 
this  would  not  take  the  case  out  of  the  statute,  nor  authorize 
the  interference  of  equity  to  enforce  the  license  as  a  grant  in 
equity.  The  same  element  of  common  benefit  is  found  in  the 
case  of  Cronkhite  v.  Cronkhite^  94  N.  Y.  323. 

The  trial  judge  refused  to  find  the  facts  as  to  the  effect  which 
would  have  followed  from  the  defendant's  excavation  in  case 
the  plaintiff's  land  had  continued  in  its  natural  state.  He 
tried  and  decided  the  case  on  the  theory  that  the  license  when 
exeeuted  became  irrevocable.  In  this  we  think  he  erred.  The 
cases  of  Mumford  v.  Whitney,  15  Wend.  880,  30  Am.  Dec.  60, 
Wiseman  v.  Liickeinger^  84  N.  Y.  31,  38  Am.  Rep.  479,  and 
Cronkhite  v.  Cronkhite^  94  N.  Y.  323,  are,  we  think,  decisive  of 
this  action. 

The  judgment  should  be  reversed. 


liiGKNn  —  Paxol — Rbvooatkhi.  — A  parol  lioema^  gnatad  wtthont 
■idaratioii,  is  revocable  at  pleasoro:    Wkeeloek  ▼.  Nooncun^  lOS  N.  Y.  179$  fl 
Am.  St.  Rep.  405,  and  note.    A  license  by  the  owner  of  land  to  an  adjoining  t 
proprietor  to  join  fenoM  with  him  is  revocable:   H<na  t.  8tat^  26  Mo.  178|  { 
7S  Am.  Dec  202.     A  parol  lioenae  to  bnild  a  honie  on  the  land  of  another, ; 
ihongh  ezeoutedf  is  revocable,  beoaase  it  it  within  the  statnte  of  frandst 
Prmee  v.  Om^  10  Conn.  375;  27  Am.  Deo.  076^  and  note;  Joknmm  v.  SkUQncm^ 
29  Minn.  95;  43  Am.  Bep.  192;  and  note;  note  to  HaadiomT,  Putnam^  54  Am. 
Dea  166;  extended  note  to  Berkk  t.  Kgrn,  16  Am.  Daa  501--506;  extended 
Bote  to  Bkker  ▼.  £ie%»  10  Am.  Dee.  40-45.     A  parol  lioenae  to  enter  the  lands 
of  another  is  rerocable,  though  tiie  licensee  has  entered  and  expended  monej 
«nd«r  the  license:  Rlehmowi  tie.  B.  S.  Otk  v.  Durham  eie,  Jtp  (Uk,  104  N.  G. 
668;  HodgUm  t.  Farringiim,  150  Mass.  19;  Budber  t.  Bowden,  83  Me.  67. 

A  lieense  given  by  a  land-owner  to  bnild  a  levee  on  his  lands  for  the  pu^ 
pooo  of  proteeting  the  land  from  overflow  is  not  revocable  after  the  levee  has 
beao  bnilt:  Cfrkntkaw  v.  Backer^  88  OaL  217;  22  Am.  St.  Rep.  298.  Whero 
BMmey  has  been  expended  by  a  lioensee  on  the  strength  of  his  license  it  bo* 
comes  irrerocable:  Fergumm  v.  Speneer,  127  Ind.  66;  OurtU  v.  La  Orcmde 
Water  Co.,  20 Or.  84;  Pkrt$Y.  OMamd.  183  Ps.  St.  189;  Oinuteadr.  AbboU, 
61  Vt.  281. 

Sfsoifio  PsRiOBMANCT—CBSTAiNTr  RiQuism  lOB.— A  Irfll  in  mpdtf 
lor  spedfio  performance  is.  demurrable  where  it  is  not  certain  in  all  its  partsi 
Jrom  Age  Pub.  Co.  v.  Wettem  U.  TeL  (7oi,  83  Ala.  498;  3  Am.  St.  Rep.  758^ 
and  note.  Specific  performance  of  a  parol  contract  will  not  be  enforced  nn* 
less  it  is  established  by  competent  proof  to  be  clear,  definite,  and  certain  In 
an  its  parts:  HaaOUm  v.  Puinam,  2  Pinney,  107;  54  Am.  Deo.  158.  As  to  the 
certainty  in  contracts  reqnisite  for  specific  performance,  see  extended  note  to 
Atwood  V.  CM,  26  Am.  Dec.  661-671.  Where  the  terms  of  a  contract  are 
indefinite  it  cannot  bo  specifically  enforced:  HoUiday  v.  Hubbard,  45  Minn. 
383;  Pre&tonlfaL  Battkr.  Purifier  Co,,  84  Mich.  364;  OaUagher  v.  Oallaghar^ 
SI  W.  Va.  9;  amUh  v.  Tayhr,  82  CaL  533;  PotUr  v.  HoUiater,  45  N.  J.  E^ 
508;  JTefaM  V.  KeUg,  91  Ala.  569. 
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Oomrucr  or  Laws  —  Chattkl  Moktoaoi  —  Attaobm  but.  —  If  a  Bortgagor 
of  personal  property  situated  in  one  state*  in  which  tha  mortgage  ta  dvly 
reoorded,  retains  possession  and  carries  the  property  into  another  atate^ 
where  he  is  a  non-resident,  and  where  the  property  is  attached  and  aoM 
under  judgments  obtained  against  him  by  his  creditors  in  that  atats^  Aa 
mortgagee  ii  entitled  to  recover  the  ralne  of  the  mortgaged  ptopeity 
sold  from  snoh  judgment  creditors,  in  the  state  where  the  mortgage  waa 
executed  and  recorded,  although  the  mortgage  waa  Toid  as  to  thans  in 
the  other  state,  because  not  recorded  there. 

ArrAcmcBifT,  Stbictlt  SPBAKnro,  n  not  a  Pboobboiko  nr  But,  and  tba 
judgment  obtained  therein  is  conoinsive  only  vpon  the  aetoal  parties  and 
their  privies. 

Action  to  recoTer  the  Talue  of  certain  horses,  muleSy  oxen, 
log-wagons,  and  other  property.  The  property  in  qaestion  was 
owned  by  one  Moore  in  North  Carolina,  who,  being  indebted 
to  the  plaintiffs  there,  gave  them  a  chattel  mortgage  on  the 
property,  which  was  recorded  in  the  proper  county.  Moore, 
being  engaged  in  the  lumber  business,  retained  possesBion  of 
the  property,  and  took  it  with  him,  in  the  prosecution  of  hit 
business,  into  Virginia,  where  the  mortgage  was  not  recorded, 
and  where  the  creditors  of  the  mortgagor  seized  the  mortgaged 
property  under  attachments,  and  obtaining  judgments,  aold 
it  in  satisfaction  of  their  debts.  By  the  law  of  Virginia,  chat- 
tel mortgages  are  void  against  creditors  except  from  the  date 
when  recorded.  This  action  was  brought  against  the  judg- 
ment creditors  of  the  mortgagor,  to  recover  the  value  of  the 
mortgaged  property  sold  by  them.     Defendants  claimed  by 
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demurrer  that,  npoD  the  fiictt  stated,  plaintiffs  ware  not  en- 
titled to  recover.  The  demurrer  was  oTermled,  and  defend* 
ante  refusing  to  answer,  judgment  was  rendered  for  plaintifEii 
and  defendants  appealed. 

S.  B.  Winbame^  for  the  appellants. 

O.  L.  PMigreWj  for  the  respondeats. 

Shephbbd,  J.    The  principle  embodied  in  fhe  maxim,  Jfo- 
hUia  sequurUur  personam^  is  generally  recognised  in  all  civilized 
countries,  and  it  follows,  as  a  natural  consequence,  says  Story 
(Conflict  of  Laws,  S83),  that  '*  the  laws  of  the  owner's  domi- 
cile (or  the  lex  loei  eontraeltu)  should  in  all  cases  determine  the 
validity  of  every  transfer,  alienation,  or  disposition  made  by 
the  owner,  whether  it  be  tnlsr  viva  or  be  pott  moriefo/*    The 
authority  of  such  laws,  however,  is  admitted  in  other  states,  not 
ex  proprio  vigore^  but  ex  aymitate^  and  hence  it  is  now  very  gen- 
erally held  that  when  they  **  clash  with  and  interfere  with  the 
rights  of  the  citisens  of  the  countries  where  the  parties  to  the 
coi^ract  seek  to  enforce  it,  as  one  or  the  other  of  them  must  give 
way,  those  prevailing  where  the  relief  is  sought  must  have  the 
preference  **:  (Xiver  v.  Townee^  14  Mart  (La.)  98;  2  Kent's 
Com.  458;  Moye  v.  Jfay,  8  Lred.  Bq.  181.    This  is  illustrated 
by  the  leading  case  first  cited,  where  a  ship  was  sold  in  Vir- 
ginia, and  was,  before  delivery,  attached  by  creditors  at  New 
Orleans.    The  court  held  the  sale  void  as  to  the  attaching 
creditors,  because  the  law  of  the  eitui  required  an  actual  de- 
livery to  pass  the  title. 

Bo  in  the  case  of  Oreen  t.  Van  Buehirkf  7  WalL  189,  an 
attachment  in  Illinois  was  sustained  as  against  a  mortgage 
executed  by  the  owner  in  New  York,  but  not  registered  in  HU- 
nois,  where  the  property  was  situated.  The  laws  of  that  state 
provided  that  the  mortgage  should  be  "  void  as  against  third 
persons  unless  acknowledged  and  registered,  and  unless  the 
property  be  delivered  to  and  remain  with  the  mortgagee.  This 
principle,  however,  has  no  application  to  a  case  like  ours, 
where  the  mortgage  was  executed  and  duly  registered  accord- 
ing to  both  the  law  of  the  domicile  and  the  law  of  the  eitut. 
The  property  was  situated  in  this  statCi  and  the  title  of  the 
mortgagees  perfected  here.  This  being  so,  we  think  it  quite 
clear  that  the  removal  of  the  property  to  another  state  could 
not  deprive  the  mortgagees  of  their  rights. 

In  support  of  this  position,  there  seems  to  be  a  consensus  of 
jn'licial  opinion.    Even  in  Louisiana  (whose  courts  were,  per- 
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baps,  among  the  most  prominent  in  giving  effect  to  the  law  of 
the  8itti8  as  above  explained),  there  has  never  been  any  doabt 
upon  this  question.  On  the  contrary,  in  Thuret  v.  Jcnkint^  7 
Mart  (La.)  318,  12  Am.  Dec.  508,  it  was  held  that  where  the 
title  had  passed,  "  the  circumstance  of  the  chattel  being  after- 
wards brought  into  a  country,  according  to  the  law  of  which 
the  sale  would  be  invalid,  would  not  affect  it."  The  doctrine 
of  this  case  has  since  been  affirmed  in  Sovih^m  Bank  v.  Wood, 
14  La.  Ann.  554;  74  Am.  Dec.  448. 

To  the  same  effect  is  Langworihy  v.  LitiU^  12  Gush.  109, 
where  Shaw,  C.  J.,  says  that  *'  a  party  who  obtains  a  good  title 
to  property,  absolute  or  qualified,  by  the  laws  of  a  sister  state 
is  entitled  to  maintain  and  enforce  those  rights  in  this  state.** 
Tiie  property  was  attached  in  Massachusetts  as  the  property 
of  the  mortgagor,  and  the  sheriff  was  held  liable  for  its  con- 
version. 

So  in  Jones  on  Chattel  Mortgages,  801,  it  is  said  that  **  al- 
though the  mortgage  be  not  executed  in  conformity  with  the 
laws  of  the  state  to  which  the  property  is  afterwards  removed, 
if  executed  and  recorded  according  to  the  laws  of  the  stateVr 
country  of  its  execution,  it  is  effectual  to  hold  the  property  in 
the  state  to  which  it  is  removed." 

So  in  Ballard  v.  Winter^  39  Conn.  179,  the  supreme  eoari  of 
Connecticut  sustained  an  action  of  trover  against  <me  of  ite 
own  citizens  for  suing  out  attachment  proceedings  against 
property  which  had  been  mortgaged  according  to  the  law  of 
Massachusetts,  but  which  had  been  subsequently  removed  to 
the  former  state.  The  court  said:  **By  the  general  mles  of 
law,  title  thus  perfected  in  one  state  is  respected  in  all  other 

states  and  countries  into  which  the  property  may  come 

It  would  certainly  be  very  inconvenient  if  snch  mortgagee 
fairly  made  in  Massachusetts  should  be  held  invalid  in  Con- 
necticut  in  respect  to  movable  property  which  may  be  daily 
passing  to  and  fro  along  the  dividing  lines  between  the  states.** 
This  case  is  reported  in  12  American  Law  Register,  759,  and 
is  highly  approved  by  the  annotator,  who  cites  several  anthori- 
ties  in  its  suppprt. 

The  same  point  was  decided  by  the  supreme  court  of  the 
United  States  in  United  States  Bank  v.  Lee,  18  Pet.  107.  There, 
certain  property,  being  in  Virginia,  was  conveyed  in  trust  to 
Richard  Bland  Lee  for  the  benefit  of  Mrs.  T^ee.  The  title 
passed  according  to  the  Virginia  law,  but  the  property  being 
BuhHcquenily  removed  to  the  District  of  Columbia,  where,  nn- 
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der  a  prevailing  Maryland  statute,  such  a  transfer  would  not 
be  good,  except  upon  certain  conditions  which  had  not  been 
.complied  with,  the  court  (Catron,  J.)  said  that  *'  the  statute 
had  no  reference  to  a  case  where  the  title  has  been  vested  bj 
the  laws  of  another  state,  but  operates  only  on  sales,  mort- 
gages, and  gifts  made  in  Maryland."  The  following  author!- 
ties  are  also  directly  in  point:  Hilliard  on  Mortgages,  412; 
Keenan  v.  Stimson,  32  Minn.  377;  Ferguson  v.  Clifford,  87  N.  H. 
86;  Jones  v.  Taylor,  30  Vt  42;  Rhode  Island  Central  Bank  v. 
Danforih,  14  Gray,  123;  Martin  v.  Hill,  12  Barb.  631;  Kanaga 
V.  Taylor,  7  Ohio  St.  134;  70  Am.  Dec.  62;  Wilson  v.  Carsm, 
12  Md.  54;  Smith  y.  McLean,  24  Iowa,  322;  Hicks  v.  Skinner^ 
71  N  C.  539;  17  Am.  Rep.  16;  Barker  v.  Stacy,  26  Miss.  477; 
Feurt  V.  Rowell,  62  Mo.  524. 

The  defendants,  however,  contend  that  they  are  protected 
by  the  sale  under  the  attachment  proceedings  in  the  Virginia 
court.  They  rely  upon  the  case  of  Oreen  v.  Van  Buskirk,  7 
Wall.  139,  and  insist  that,  under  the  act  of  Congress,  full  faith 
and  credit  must  be  given  to  the  judgments  of  the  courts  of  a 
sister  state.  It  is  true  that  the  decision  referred  to  was  chiefly 
based  upon  that  statute;  but  it  must  be  observed  that  the 
record  of  such  an  adjudication  has  only  (we  quote  from  the 
opinion)  ^Hhe  same  fiaith  and  credit  as  it  has  in  the  state 
court  from  which  it  is  taken";  and  that,  '^  in  order  to  give  due 
force  and  effect  to  a  judicial  proceeding,  it  is  often  necessary 
to  show  by  evidence  outside  of  the  record  the  predicament  of 
the  property  on  which  it  operated.''  Such  was  the  course 
pursued  by  the  court  in  that  case,  and  as  we  have  seen  that 
the  title  to  the  property  had  not  passed  according  to  the  law 
of  the  situs,  the  attachment  proceedings  were  sustained.  I^ 
however,  it  had  appeared  that  at  the  time  of  the  execution  of 
the  mortgage  in  New  York,  the  property  was  also  there,  but 
had  been  afterwards  removed  to  Illinois,  it  cannot  be  doubted 
that  the  decision  would  have  been  otherwise.  Happily,  we 
have  a  case  directly  in  point  from  the  supreme  court  of  lUi* 
nois:  Mumford  v.  Canty,  50  111.  370;  99  Am.  Dec.  525.  It  is 
there  distinctly  held  that  '^  where  personal  property  was  mort- 
gaged in  the  state  of  Missouri,  and  permitted  to  remain  with 
the  mortgagor  (contary  to  the  law  of  Illinois)  after  the  ma- 
turity  of  the  debt  to  secure  which  the  mortgage  was  given, 
and  upon  being  subsequently  brought  into  Illinois  was  seized 
under  an  attachment  in  favor  of  a  bona  fide  creditor  of  the 
mortgagor,  the  rights  of  the  mortgagee  (would)  be  determined 
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bj  the  law  of  Missouri,''  and  the  mortgagee  was  permitted  to 
recover  the  property  of  the  purchaser.  Here,  then,  we  have 
an  express  decision  as  to  the  effect  which  is  to  be  given  to  such 
a  judgment  in  the  state  in  which  it  is  rendered,  and  it  is  only 
to  this  extent,  and  no  further,  that  the  judgment  is  conclusive 
in  a  sister  state.  To  hold  otherwise  would  go  beyond  what* 
the  statute  requires,  and  give  the  same  effect  to  an  attachment 
proceeding,  which  generally  follows  a  proceeding  which  ia 
strictly  and  technically  in  rem.  Such  is  not  the  law.  An 
attachment  proceeding,  though  often  spoken  of  as  a  proceed- 
ing in  r«m,  ** cannot  be  admitted  to  come  within  the  strict 

meaning  of  that  term The  judgment  is  conclusive  only 

upon  the  actual  parties  to  the  litigation  and  those  in  privity 
with  them,  •  •  .  •  and  they  use  the  hold  obtained  by  the 
seizure  of  specific  property  merely  as  a  means  of  reaching  and 
giving  effect  to  the  rights  of  parties,  and  neither  claim  nof 
exercise  any  controlling  authority  over  the  title  of  strangers. 
The  same  remark  applies  to  replevin  ":  2  Black  on  Judgments, 
801;  Drake  on  Attachment,  sec  245;  Duchess  of  Kingeton^B 
Case,  1  Leach  C.  C.  146;  1  East  P.  C.  468;  3  Smith's  Lead. 
Cas.  2011.  In  his  notes  to  the  latter  case,  Judge  Hare  cites, 
with  entire  approval,  the  opinion  of  Hale,  J.,  in  Woodruff  v. 
Taylor,  20  Vt  65,  in  which  it  is  said  that  the  operation  of  such 
a  proceeding  ^  must  be  limited  to  the  parties  to  it,  and  can- 
not in  any  manner  affect  the  right  or  interest  of  any  other 
person  having  an  independent  and  adverse  claim  to  the  goods," 
etc. 

Having  shown,  we  think,  that  the  title  perfected  here  was 
not  lost  by  the  removal  of  the  property  to  Virginia,  and  that 
the  record  of  the  judgment  in  the  attachment  proceeding  is 
only  to  be  respected  in  so  far  as  effect  is  given  to  it  in  that 
state,  we  cannot  but  assume,  in  the  absence  of  any  decision  to 
the  contrary,  that  the  same  principle  of  comity,  so  universally 
recognized  and  acted  upon,  likewise  prevails  in  Virginia,  and 
that  even  if  these  plaintiffs  were  suing  in  that  jurisdiction 
they  would  be  permitted  to  recover.  This  would  seem  all  the 
more  reasonable,  as  we  have  extended  this  very  comity  to  a 
citizen  of  our  sister  state  in  a  case  precisely  similar  to  the  one 
under  consideration:  Anderson  v.  Doaifc,  10  Ired.  296.  There, 
a  slave,  being  in  Virginia,  was  mortgaged  by  its  owner,  and  the 
mortgage  duly  registered  in  Carroll  County.  It  was  never 
registered  in  this  state,  nor  was  it  executed  according  to  its 
laws.     The  slave  came  to  this  state  and  was  attached  by  a 
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creditor  of  the  mortgagor.  In  an  action  of  trover,  brought  bj 
the  mortgagee  agatnat  the  aberifi^  the  plaintiff  was  permitted 
to  recover. 

It  will;  be  noted  that  we  have  cKseuseed  tlm  qneetion  ae  ff 
the  plaintiffs  were  seeking  redress  in  the  courts  of  Virginia. 
If  we  have  shown  that,  according  to  what  appears  to  be  the 
entire  course  of  judicial  opinion^  they  would  be  entitled  to 
recover  theve^  aforUari  can  tbej  recover  in  the  courts  of  this 
etato  when  they  have  acquired  jurisdiction  overtime  parties. 

To  the  foregoing  authorities  we  wiU  add  a  recent  decision 
of  the  court  of  appeals  of  New  York.  In  that  case  (Edgerly 
▼.  Atf^  81  N.  Y.  IW)^  &  esBeented  to  plaintiff  a  chattel 
mortgage  upon  a  span  of  horses,  both  parties  then  residents  of 
New  York.  B.  subsequently  took  them  to  Canada,  where  they 
were  sold  by  a  regular  trader  dealing  in  horses^  the  purchaser 
buying  ia  good  fiuthw  Under  the  lawe  of  Canada,  propertjr 
eminot  be  reclaimed  fhmronesopfnrhasing  without  refunding 
the  price  paid.  Defendant,  a  resident  of  this  state,  bought  the 
horses  in  Canada  fsom  aux^  pucchasei,,  and  they  were  lefi  in 
Canada.  Upon  refusal  of  defendant  to  deliver  them,  the  plain- 
tiff sued  for  tfaenr  conversion.  Tlieeoart  held  (Folger,  C.  J., 
dslrvering  m  eisborarte  opinion)  tkat  the  plaintiff  was  entitled 
to  recover* 

We  ase  o0  the  opinioii'  that  hie  honor  very  properly  over^ 
nded  tlie  denumer;  Inrt  le  Aeuld  have  given  the  defendants 
aa  opfovtanitF  t»  aDswer:  Cede,,  sec  273;;  Moot$  v.  Hohhs;^  77 
K.  G.  66;  Skmtm  r.  Wibmmigtom  el&  bm.  Co.,  86  N.  C.  411. 

Modtfisd  and  affirmed.       

Cb ATTBL  MoKTOAoa--*'GosvucB  •■  Lawk.  —  Rwa^Til  toi  enothet  ateSi  el 
mortgaged  chattels  by  the  mortgagor  aiibjects  them  to  attachment  by  hie 
creditors  in  the  state  to  which  they  were  remo^edt  CorbeUr,  HUl«/UH  S4 
Mich.  30;  22  Am.  St  Rep.  681,  and  note.  The  doctrine  of  the  leading  ease 
is  snsCained  by  Ktmaga  v.  Taylor^  7  Ohio  St.  I34|  70  Am.  Dee.  02;  and  es- 
teaded  notew 
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Bbuob  t;.  Nicholson. 

[100  NOBTR  CAMOUMA,  SIM.] 
HOIBAMD    AVD  WdB  —  BbTATB   BT    BMTIRRnB  HOT  SUBJBOT  TO   OOVTKT^ 

AacoL,  EiiouMBaAifO^  OB  JvDOMBMT  LiXK.  —  A,  cooTeyanoe  of  Uod  in 
fee  to  hoaboiid  and  wife  Tosti  the  title  in  them  by  entireties  with  the 
right  of  inrTiTonhip;  and  neither  can  convey  or  enonmber  the  estate 
withont  the  assent  (^  the  other,  nor  can  the  interest  of  either  be  sold, 
under  judgment  and  execution  against  the  other,  so  as  to  paas  title  dur- 
ing their  Joint  live^  or  at  against  the  surriTor  after  the  death  of  one  of 
theuL 

JVDGMUiT  LiBB  —  Exi'BifT  ov.  — The  lien  of  a  Judgment  does  not  vest  in  the 
judgment  creditor  any  estate  or  interest  in  the  real  property  subject  to 
it  It  extends  to  and  embraoes  only  such  estate,  legal  and  equit8i>ie,  ia 
the  real  property  of  the  judgment  debtor,  as  he  could  sell  or  dispose 
of  at  the  time  it  attached,  and  creates,  and  during  its  continuance  se- 
cures, the  right  of  the  judgment  creditor  to  have  his  debt  paid  out  of  the 
proceeds  of  the  sale  of  the  property. 

■mBniBs.  —  JujxsMKNT  Lnur  aoainbt  Husband  doss  mot  Extbmo  to  hia 
ooiitingent  interest  in  an  estate  held  by  himself  and  his  wife  by  entiretiea. 

pBAcncB  —  Pasties.  —  A  Junior  judgment  creditor  is  not  entitled  to  become 
a  party  to  an  action  to  foredoee  a  prior  mortgage,  in  order  that  he  may 
attack  it  for  fraud.    His  remedy  is  by  separate  action  against  the  parties. 

Action  to  foreoloee  a  mortgage.  The  plaintiff,  Bruce,  was 
the  holder  of  two  mortgages  executed  by  one  Sugg  and  wife. 
All  of  the  land  covered  by  the  mortgages  was  owned  by  Mrs. 
Sugg,  except  one  tract  which  was  owned  by  Sugg  and  wife 
under  a  joint  deed  to  them.  The  defendants  Nicholson  and 
Sons  were  the  judgment  creditors  of  Sugg,  and  moved  for 
leave  to  be  made  parties  defendant,  that  their  rights  as  judg- 
ment creditors  might  be  protected.  The  motion  was  denied, 
and  judgment  given  for  plaintiff  by  consent  of  defendants  Sugg 
and  wife.    Nicholson  excepted  and  appealed. 

0.  Jf.  Barnard^  for  the  appellant 

T,  F,  DavidBOfij  and  Jarvis  and  Blaw^  for  the  respondent 

Mbrrimon,  C.  J.  The  appellant's  judgment  is  not  against 
the  feme  defendant,  who  is  the  wife  of  her  co-defendant,  I.  A. 
Sugg,  nor  do  they  seek  to  have  her  property — land  — devoted 
to  its  satisfaction;  it  is  against  the  defendant  husband.  ' 

The  land,  except  a  small  tract  of  four  acres  embraced  by 
the  mortgages  of  the  plaintiffs,  which  they  seek  by  this  action 
to  foreclose,  is  that  of  the  feme  defendant  wife.  The  court  so 
expressly  finds  and  declares.  The  husband  has  no  such  inter- 
est in  her  land  as  is  subject  to  levy  and  sale  to  satisfy  the 
appellant's  judgment     It  does  not  appear  that  he  is  tenant 
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by  the  curtesy  initiate,  and  if  it  did  bo  appear,  such  interest 
could  not  be  sold  to  satisfy  the  judgment.  The  statute  (Code, 
sec.  1840)  so  expressly  provides:  Code,  sec.  1838.  As  to  this 
land,  the  appellant  has  no  judgment  Uen  to  be  enforced  in  at 
by  this  action. 

The  defendants,  husband  and  wife,  held  the  small  tract  of 
land  conveyed  to  them,  not  as  joint  tenants  or  tenants  in  com- 
mon,  but  by  entireties.  In  contemplation  of  law,  they  were, 
for  such  purpose,  but  one  person,  and  each  had  the  whole  ee- 
tate  as  one  person,  and  when  one  of  them  should  die,  the 
whole  estate  would  continue  in  the  survivor.  They,  by  reason 
of  their  relations  to  each  other,  could  not  take  the  fee-simple 
estate  conveyed  to  them  by  moieties,  but  both  were  seised  of 
the  entirety!)^  Umt^ et  turn  per  my.  This  is  so  by  the  common 
law,  and  is  the  settled  law  of  this  state:  MoUey  v.  Whitemorey  2 
Dev.  A  B.  637;  Long  v.  BameB^  87  N.  C.  829;  Todd  v.  Zachary, 
Bush.  Eq.  286;  Simonton  v.  Comdixis,  98  N.  C.  438;  Harriion 
Y.  Ray,  108  N.  C.  216;  23  Am.  St  Rep.  67;  2  Black,  182. 

The  nature  of  this  estate  forbids  and  prevents  the  sale  or 
disposal  of  it,  or  any  part  of  it,  by  the  husband  or  wife  with- 
out the  assent  of  both;  the  whole  must  remain  to  the  survivor. 
The  husband  cannot  convey,  encumber,  or  at  all  prejudioe 
such  estate  to  any  greater  extent  than  if  it  rested  in  the  wife 
exclusively  in  her  own  right;  he  has  no  such  estate  as  he  can 
dispose  of  to  the  prejudice  of  the  wife's  estate.  The  unity  of 
the  husband  and  wife  as  one  person,  and  the  ownership  of  the 
estate  by  that  person,  prevents  the  disposition  of  it  otherwiee 
than  jointly. 

As  a  consequence,  neither  the  interest  of  the  husband  nor 
that  of  the  wife  can  be  sold  under  execution  so  as  to  pass  away 
title  during  their  joint  lives  or  as  against  the  survivor  afiter 
the  death  of  one  of  them.  It  is  said  in  Rorer  on  Judicial  Sales, 
that  ^no  proceeding  against  one  of  them,  during  their  joint 
lives,  will,  by  sale,  affect  the  title  to  the  property  as  against 
the  other  one  as  survivor,  or  as  against  the  two  during  their 
joint  lives.  Neither  party  to  such  tenancy  can  sell  or  convey 
their  (his)  interest,  for  it  is  incapable  of  being  separated.** 
He  cites  many  authorities  to  support  what  he  thus  says.  In- 
deed, it  seems  that  the  estate  is  not  that  of  the  husband  or  the 
wife,  it  belongs  to  that  third  person  recogniied  by  the  law,  the 
husband  and  the  wife.  It  requires  the  co-operation  of  both  to 
dispose  of  it  effectually:  Rorer  on  Judicial  Sales,  sec.  649; 
Freeman  on  Cotenancy,  sees.  73,  74;  4  Kent's  Com.  362; 
SinunUan  t.  Oomdiui,  98  N.  C.  433. 


8Rt  Bmroi  v.  IfrcHOLaoir.  [N.  Caiolma, 

Tbff  stAtuto  (Ctads^  800. 4SSj  prescribeB'ffist  ff  cPocketed  jtid^ 
meatj  directiiig,  t3ie  paTment  of  nione7,  **  sfinir  be  a  Ben  on 
dke  xeol  property  10  tfie  connty  where  Iftie  same  is  dbeketed  of 
every  person  against  wbom  any  such  judgment  shall  be  ren- 
dered, and  which  he  may  have  at  the  time  of  the  do€&^eting 
thereof  in  the  county  fn  which  such  real  properly  is  situated, 
or  which  he  shall  acquire  at  any  time  thereafter  for  ten  years 
from  the  date  of  the  rendllSion  of  the  judgment *** 

The  lien,  thus  intended  and  created  does  not  vest  in  the 
judgment,  creditor  any  estate  or  fnterest  in  the  real  property 
subject  to  it;  it  only  creates  and  secures  the  right  of  the  credi- 
tor to  have  the  judgment  deht  paid  out  of  the  proceeds  of  the 
sale  of  the  property,,  made  under  the  orcCnary  process  of  eze- 
cutfon,  or  other  proper  procesv  or  onfer  of  the  court  The  lien 
extenda  to  and  emhcacea  onlj  auch  es£ate,  TegaT  and.  eiyiLtabTep 
in  the  real  property  of  the  judgment  debtor  aa  may  be  sold*  or 
disposed  of  at  the  time  it  attached.  In  JE^rutol  y^ITallytuflon^ 
93  N.  C.  384^  Justice  Ashe,  tor  the  court,  said:  *'A  safe  under 
an  execution,  upon  a  judgment  which  is  a  general  Eea  on  all 
the  property  of  the  debtor^  vests  only  the  interest  of  the  debtor 
at  the  time  the  judgment  lien  attaches,  or  such  as  the  debtoc 
might  have  conveyed  by  auitable  instrument  for  a  valuable 
consideration.  It.  is  limited  to  and  can  rise  no  hfgbec  than 
that  [the  interest]  of  [theX  debtor;  a  stream  cannot  rise  hfghei: 
than  its  fountain.  A  purchaser  under  aa  execution  takea  all 
that  belonges  to  the  debtoCa^  and  nothing  more.*^  It  was 
hence  said  in  that  case,  that  a  vested  remainder  in  land  might 
bo  sold  under  execution^  but  a  contingent  remainder  couIcF 
not:  MeKeithan  v.  Walker^  TO  K  C  95;.  Bbppocky.  SRo&r^,69 
N.  G.  153;  Dixon  v.  Dixon,  81  F.  C.  323;  Daffy^  Freeman,  92 
N.  C.  SSL  The  statute  contemplates  and  intends  9  lien  upon 
some  present  subsisting  estate,  legal  or  equitable,  fn  the  real 
property  of  the  judgment  debtor  that  may  be  enfbrced  in  some 
proper  way.  It  would  be  idle  and  absurd  fo  intend^  a  Hen  that 
could  not  be  made  efTectual:  Freeman  on  Judgments,  sec  357; 
Borer  on  Judicial  Sales,  sec.  55T,  and  note. 

As  we  have  seen,  the  husband,  who  is  the  judgment  debtor 
in  this  case,  had  no  interest  in  the  land  that  he  could  dispose 
of^  nor  that  was  subject  to  sale  under  execution  or  any  legal 
process.  A  sale  would  he  ineflectual.  The  possibility  that 
the  husband  might  survive  his  wife^and  thus  become  the  sola 
owner  of  the  property,  waa  not  the  subject  of  sale  or  lien.  This 
<fid  not  constitute  or  create  aay  personal  estate,  legal  or  equi- 


SepL  I«9i.]  BiBSCM  «u  'Siqaoum.  Mi 

lahk^  any  ibom  IImui  a  4umtii^iaDt  ifiauindfii;  or  any  other 
lODef  ptwpaelafs  penibtKtyr.  iEMKoI  w«  Alll(yhw1tel^  98  If.  £• 

It  Beems  that,  at  the  oominon  law,  the  boAand,  by  ^rtne 
of  liis  marital  nghti^  coulcl  dispose  of  the  poBBOfifiSon  of  real 
•oBtaie  bald  by  lOBtiretiae.  Bat  hoimrar  tfaU  may  fae^  ihe  staft- 
tiie  <Code,  «b.  VHD)  enqpottly  imwbB  tfasi  im  «kaU  not 
l^a^e  power  to  4KspoBe  ttf  Ms  wife^a  laad  for  liie  own  9Me  t>r 
any  less  term  oT  years  wTl^ont  her  assent,  nor  can  the  same 
be  subject  to  sale  to  satisfy  any  execntien  cdiiained  against 
him. 

The  appellants,  therefeM,  had  «o  lien  upon  the  land,  or  any 
part  of  or  interest  in  it,  so  far  as  appears,  and  the  court  prop- 
erly denied  their  motion  to  lie  made  a  juyAy  defendant. 

It  appears  from  the  affidavit  upon  which  the  appellants 
ba^ed  their  motion,  and  from  thfil>rief  of  their  counsel,  that 
they  did  not  juak  to  be  made  a  party  dafendaat  in  the  action 
for  'the  forpoae  of  lenfiarcuig  Hmr  SBfj^ceed  lifla  juul  iiharing 
in  i%e  fonds,  Hie  proeeeds  ef  4ih«  safe  of  Uie  kcmi,  aeoording  to 
their  alleged  right,  but  for  the  purpose  of  allc^ging  collusion 
between  the  plain tiSBs  mid  defendante  to  One  pr^udlce  ot  them- 
flelnee  «nd  «itiMr  onediLtarfi,  And  fte  oemieBi  the  viaUdity  of  the 
plstnttflTs  morligageB  and  «del9tfi  vcDured  by  them. 

The  court  mi^t  properly  liave  denied  the  motion  upon 
Ibe  gronnd  that  a  party  would  not  be  allowed  to  come  into* 
the  action  for  such  purpose.  The  sfSbci  of  Auch  suggested 
pToeedufo  wad  praetioe  woiM  be,  not  ie  completely  deter- 
mine the  action  arid  Admrnistcor  the  rights  of  divers  personc 
wbo  bad  mori^ges  of  And  liens  upon  the  property  to  be  sold, 
etc.,  but  to  allow  a  party  to  come  into  tbe  action  and  allege 
Atdistinct  And  different  cause  of  action  against  the  plaintiffs 
and  deCendants  and  litigate  the  same.  8ucb  practice  is 
Bnvarranted,  and  oannot  be  tolerated.  In  such  case,  the 
remedy  of  tbe  complaining  party  Is  by  an  independent  ac- 
tion, brought  Isr  the  purpose,  against  the  plaintiffs  and  defend- 
Ant& 

juApnt^sit  affirmed*  ....^ 

HnsBAjrp  JLMJ)  Win— EsTATB  vr  BifTiBmn  —  Powm  or  Oiri  Partt  to 
"Bif  CUKBSR  OB  Dispose  ov.  —  Where  real  ertate  is  held  hy  a  'hoshaad  and 
•wife -in  entiretf,  it  tuancA  be  eiA>}e0led  ^  fee  pajmeat  <if  the  eoie  debto  of 
AeliiaAiiiH^  9bmi^C«HM^  x.  Mna%  »  Tt,  QUk  i»  km.  Bt,  Eep.  780^ 
mad  nrito;  mar  oaa  €ifther  CQarey  Mtg  iniamA  ±berfiaa  wibbaut  the  eenaaat  ai 
the  other:  JBa^eart  ▼.  Kepler,  US  Ind.  34,;  U)  Ain.  St.  Rep.  94,  And  note. 
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An  estate  in  entirety  cannot  be  eeld  under  exeentioo  to  Mtisfy  a  Judgment 
against  the  husband:  Darit  T.  Ohrk,  28  Ind.  424;  St  Am.  Doe.  471,  and 
note;  Ketehum  ▼.  ffalmvorth^  6  Wis.  95;  68  Am.  Dee.  48^  and  note;  aee  note 
to  Den  V.  Hardenbergh^  18  Am.  Dee.  386^388. 

JoDOMBKT  Lien  —  Extskt  anp  Soopb  of.  — A  judgment  lien  on  realty 
extouds  no  farther  that  the  debtor  has  power  voluntarily  to  transfer  or  alien* 
ate  it:  Coombt  v.  Jordan^  S  Bland,  284;  22  Am.  Deo.  236^  and  note;  and 
does  not  constitute  property  or  right  in  the  land  itself:  WaUon  ▼.  Harffrtmet, 
42  Miss.  18;  97  Am.  Dee.  429;  extended  note  to  ^Oey  t.  Ihmcan,  93  Am. 
Deo.  346.  Where  the  real  eetate  of  a  judgment  debtor  is  not  subject  to  levy 
aud  sale  to  satisfy  the  judgment^  the  judgment  lien  doee  not  attach:  QHmm 
▼.  Poi-tman,  99  Mo.  229L 


Blakb  v.  Blaoelby. 

(lOi  NoaTH  CAB0LU7A,  257.] 

Sales — Rbootbrt  of  Propbrtt  Obtained  bt  Fravb.  —  Where  one  induoes 
another  to  part  with  his  property  by  a  promise  to  pay  cash  for  it  on  the 
same  day,  showing  a  cheek  to  inspire  oonfidenoe  in  bis  promise,  when  he 
does  not  intend,  at  the  time  of  making  such  representation,  to  pay  for  the 
property  in  money  at  any  time,  but  intends,  after  thus  getting  possee- 
sioo,  to  credit  its  value  on  a  claim  held  by  him  against  the  owner  or  one 
of  the  owners,  the  sale  ia  fraudulent  and  voidable  at  the  election  of  such 
owner,  who  may  maintain,  detinue,  and  recover  theapedfio  property,  or 
if  it  cannot  be  found,  he  may  maintain  trover  for  its  wrongful  convert 
sion,  consummated  by  a  refusal  to  surrender  it  on  demand. 

Fraud  in  SATisrAcriON  ov  Drbt.  —  A  creditor  cannot,  by  practicing  a  fraud, 
acquire  title  to  the  property  of  his  debtor,  even  with  the  purpose  of 
crediting  its  value  on  a  just  debt. 

Ua  RRiBD  Women's  Separate  Propertt,  ahd  Actions  in  Relation  thereto. 
—  In  North  Carolina,  do  limit  is  imposed  upon  the  wife's  power  to  acquire 
property  by  contracting  with  her  husband  or  a  third  person,  and  she 
may  maintain  an  action  in  relation  to  property  so  acquired,  either  alone 
or  jointly  with  her  husband. 

Action  to  recover  two  horses  and  one  set  of  harness.  The 
plaintiffs,  Blake  and  wife,  and  one  Wynne  entered  into  an 
agreement  to  buy  and  sell  horses,  Mrs.  Blake  to  furnish  the 
money,  and  Wynne  to  devote  his  time  and  attention  to  the 
business  for  one  half  the  profits.  Defendant  Blackley  bought 
and  obtained  the  possession  of  two  horses  and  harness  belong- 
ing to  the  plaintiffs,  by  representing  to  Wynne  that  he  intended 
to  pay  cash  for  them,  and  by  showing  him  a  check  on  a'  bank 
in  Raleigh,  which  he  said  would  be  cashed  the  next  morning. 
Blackley  sent  -  the  horses  and  harness  away  early  that  morn- 
ing, and  upon  being  called  upon  by  Wynne  for  payment,  he 
presented  a  note  executed  by  Wynne  in  his  favor  for  $250,  and 
the  difference  in  cash  between  such  note  and  the  purchase 
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price.  Wynne  refused  to  accept  the  payment  offered.  Black-r 
le}'  had  no  money  in  bank.  Other  facts  appear  in  the  opinion. 
Judgment  for  plaintiffs,  and  defendant  excepted  and  appealed. 

N.  /.  OuLley^  for  the  appellant. 

John  DevereuZf  /r.,  and  8.  O.  Ryan,  for  the  respondents. 

Avert,  J.  The  main  question  raised  by  the  appeal  is, 
whether,  upon  the  whole  of  the  evidence,  in  any  phase  of  it, 
and  in  the  particular  aspects  presented  by  the  judge  below  to 
the  jury,  the  plaintiffs  were  entitled  to  recover. 

The  mere  fact,  if  admitted,  that  the  defendant  told  a  false- 
hood, or  made  a  promise  to  pay  at  a  time  when  he  knew  he 
would  not,  in  all  reasonable  probability,  be  able  to  pay,  would 
not  invalidate  the  sale.  But  if  one  induces  another  to  part 
with  his  goods  by  a  promise  to  pay  cash  for  them  on  the  same 
day,  showing  a  check  to  inspire  confidence  in  his  engagement, 
when,  in  fact,  he  does  not  intend,  at  the  moment  of  making 
the  representation,  to  pay  for  the  property  in  money  at  any 
time,  but  purposes,  after  getting  possession  of  it  by  holding  out 
the  hope  of  the  immediate  receipt  of  ready  cash,  to  credit  its 
value  on  a  claim  held  by  him  against  the  owner  or  one  of  the 
owners  of  it,  the  contract  is  fraudulent  and  voidable  at  the 
instance  of  the  original  owner,  and  where  the  owner  has  been 
induced  to  surrender  the  possession,  he  may  maintain  an  ac- 
tion in  the  nature  of  detinue,  and  recover  the  specific  property, 
if  to  be  found,  or  in  the  nature  of  trover  for  the  wrongful  con- 
version consummated  by  the  refusal  to  surrender  it  on  demand: 
Bishop  on  Contracts,  sec.  667;  Benjamin  on  Sales,  sec.  656, 
and  note  18;  Smith  v.  Young,  109  N.  C.  224;  8  Am.  &  Eng. 
Ency.  of  Law,  650;  Donaldson  v.  Farwell,  93  U  8.  631. 

The  representation  of  the  defendant,  if  the  testimony  was 
believed,  that  he  wished  to  start  the  horses  in  the  early  morn- 
ing while  it  was  cool,  and  transferring  th^m  from  the  road 
ordinarily  traveled  to  his  home  from  the  place  of  purchase  to 
another  way  not  so  well  known,  in  connection  with  the  dec- 
laration made  to  a  witness  before  he  had  acquired  possession 
of  them,  that  he  intended  to  play  a  trick  on  Wynne,  were  suffi- 
cient to  warrant  the  verdict.  It  was  the  duty  of  the  judge  to 
submit  this  testimony,  with  all  of  the  circumstances,  and 
let  the  jury  pass  upon  the  intent  of  the  defendant,  and  the 
defendant  has  no  just  ground  to  complain  that  the  language 
in  which  his  honor  couched  the  proposition  wad  such  as  might 
have  misled  the  jury  to  his  prejudice. 
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Whether  the  declaraiion  of  the  defendant  wmb  ^awn  out 
by  a  direct  queBtion,  or  wfaetheir  made  gratuitooalj,  tbe  objest 
in  telling  Wynne  that  he  had  monejr  m  tbo  haiil^  Jknd  ex- 
hibiting a  check,  was  to  induce  Wynne  to  surrender  the  prop- 
erty before  it  was  paid  for,  and  ultimately  to  avoid  paying 
for  it,  and  tfaevefane  ihe  hiae  tepiODWiiatton,  wfaieh  the  jury 
£nd  misled  Wynne  and  caueed  him  to  part  with  the  horses 
before  reoeiving  the  purchase- oaonej,  viiiated  the  contract  ab 
initio  at  the  option  of  the  injured  party^  to  be  exercised  within 
a  reasonable  time:  Wilaom  v.  White;^  SO  N.  CL  380;  DanaldMn 
V.  Fanadl^  93  U.  S.  681.  In  this  view  of  the  case,  it  is  imma- 
terial whether  the  property  beloi^ed  to  theJejBe  plain tiflT,  or 
to  her  and  Wymie  ae  partnered  or  to  Wynne  individnalJj.  A 
creditor  is  not  allowed*  by  pcactioing  a  fraud,  to  aoquire  title 
to  the  property  of  iiis  debtor,  eyen  with  the  purpose  of  credit- 
ing its  value  on  a  just  dd^t:  Smiih  v.  Young^  109  N.  G.  224  If 
the  law  fihould  give  its  aanotion  to  the  wrongful  conversion  of 
property,  whether  by  force  or  f  rand*  for  the  purpose  of  collect- 
ing even  nndiaputed  debts,  the  end  would  not  justify  the 
means,  either  legally  or  morally* 

There  was  evidence  tending  to  show  that  the  defendant 
exhibited  a  cheek,  for  wMch  he  •declared  that  he  could  not 
get  the  cash  in  the  aftamoon  or  evening  before,  because  the 
banks  of  tbe  city  of  Raleigh  were  closed.  And  that  he  would 
get  the  cai^  for  it  on  the  mornii^  following  .so  soe^n  as  the 
banks  should  be  cjpened.  It  was  not  medial  whether  bia 
language  was  such  as  to  convey  the  idea  that  his  money  was 
on  deposit  in  a  Baleigh  bai^  er  elaewheiie.  The  gravamen  4>f 
the  fraud  was  in  falsely  and  willfully  creating  the  inxpreseion 
on  the  mind  of  Wynne  that  he  had  jnoney  wbich  -could  be 
procured  by  means  of  a  cheek,  and  wbich  he  would  apply  in 
payment  for  the  horses,  when^  in  fact,  ibe  defendant's  purpose 
was  to  acquire  possesaioaof  the  iiorses,  and  to  credit  the  value, 
with  or  without  the  aasent  of  Wjnne^  aon  .a  debt  which  Wynne 
owed  him. 

Another  exception  made  by  the  da&ndant  aeems  to  be 
founded  upon  tbe  theory  that  because  a  married  woman  .is 
jiot  a  free  trader,  and  has  no  power  to  bind  iier  ae^parate  prop- 
erty by  a  oontract,  she  has  no  right  to  acquire  pnoperty  by 
purchase,  or  to  maintain  (even  when  her  husband  is  joined) 
an  action  for  the  wrongful  withholding  of  at  after  she  has  ac- 
quired it.  "  It  is  aettled  law  in  Jtferth  Carolina,  that  our  atat- 
utes  (Code,  c.  47)  impose  no  limit  ujxui  the  wifis's  power  te 
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person,  but  only  operate  to  restrain  her  from  «r  preteei  lier  in 
dispoBiog  4if  propeitf  alreadj  acgtrired  bj  hm:^.  Otibome  t, 
WiUm,  1Q8  IL  a  067;  Battle  t.  JTaycip  102  N.  0.  489;  Oeorge 
^.  <%&,  «5  iL  C.  40;  JTinfaMA  v.  Awi  <f  ^^lUModMyro,  77  N.  G. 
894;  Dula  y.  Yawmg,  fQ  K.  C  469;  AqpiMMM  ir.  AttM,  106 
IT.  C.  121. 

Fmr  ibm  woMamrm  ^tbb,  ire  think  there  was  no  error  !n  the 
rvSkogB  («f  Hbm  eeoii  beimmj  «wJikh  aonstiiute  the  ggounds  of 
oxcept3uD|  and  ilw  ]Q4|{weBi  mni  te  >ffiriw»4» 


8aIA8  —  ItBOOTKBT  VF  TaonOffT  9»rAllHH>  <BT  VrJDDSI  —A  fVflrtWM  of 

miraad  as  wUl  ^ndfls  tfas  itdHer  lo  jooowt  ihe  prqpa^:  People  t.  Bealff^ 
J18  fil.  1);  15  AoL  fit  Bi^.  W^  and  note.  In  raoh  a  oaa^  iho  vendor  may 
«ithor  reooTer  the  gooda  in  an  aofaon  of  replevin  or  maintain  trorer  for  their 
Talne:  Steeper  ▼.  Dams,  M  H*.  fi.  1l§;  TO  Am.  8t.  Be^  877»  «nd  note.  A 
•eUer  who  i«  induced  to  part  with  hie  goods  on  the  strength  of  misstatements 
of  the  bnyer  may  rescind  the  sale  and  reeover  badk  'the  goods:  Jferrutn  ▼. 
Adorn,  M  Xbx.  SU;  Mdw.  Xkmdttrt^  79  Iow%  160;  Mew  ffaven  Wire  Co. 
Caaee,  57  Conn.  352. 

MaBBIKD  WoMU  —  SSPARATB  PaOFSBTT  OF — TCTtrOL  WITH  UnPHTT  TO. 

—  A  wife,  in  Kansas,  %a8  eqnal  rijftita  with  the  livdmnd  in  ngavd  to  ooniraott 
■wWh  Inspect  to  Im  siipisits  fgiyatflyg  Mm^orr.  ikJdntl^  41  JCan.  23d;  18 
iiai.aLfiap.  SEU^suH^eiota;  fnrtomdud  aote  to  Jloa^nwiai  t.  Prother,  99  A  m. 
I>0O.  J&98;  Jiote  Jto  Jokemm  ▼•  (Amiintiub  84  Am.  Dea  147;  extended  note 
te  2^/6  ▼.  Ihderer,  78  Am.  Deo.  "226.  A  wife  ean  %inA  faw  aeparate  prop- 
efty  by  oontraift:  ihiger^,  flMlfay,  «IT«.  «%  AW  ib  iUgMM^  fl8  a  C. 
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Railroad 
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Imtbrstatb  *OoHinEROi — TowBR  or  Btatb  to  ItaoccATB.  —  Wksn  «t«ta 
legislation  is  not  in  conflict  with  any  law  passed  by  ths  iedenl  Gbii- 
grass  in  pmisaoe  stf  ats  jibwmss.  Mid  is  asiely  injtanded  and  oy^arates 
io  mid  «Mananu^  and  to  ttqpBdite  instead  of  hindering  the  safe  trans- 
{K>rtation  of  persons  or  property  from  one  state  to  another,  it  is  not 
repugnant  to  flie  federal  oonrtitntion,  and  w91  be  enforced,  «iiher  as 
anpplemetflary  to  feflentl  «ta(aitea  velitfliBg  to  i^a  mob  eobjao^  or  in 
fienof  an^alatiile^  sRhen  tbsy^flK>fc'eKist 

Gainiffani — Powaa  of  GojiflBsas  to  £boulatb. — The  power 
el  the  federal  Goi^gness  over  commerce  between  the  states  is,  as  a  gen- 
eral mle,  exclusive,  and  its  inaction  is  equivalent  to  a  declaration  that 
ft  shall  be  free  cff  any  restraint  wbidh  it  bas  a  right  to  impose,  except 
by  snub  state  statutes  as  are  passed  ior  the  paepose  #f  laoilitating  the 
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nf%  earriaga  of  goods  and  paasengon,  and  u«  not  in  conflict  widi  wMi 
federal  statntea. 

Irtkrstatb  €k>ifMXROB — PowBB  ov  Statb  to  RsoniATX. — A  aUte  atatnte 
which,  withoat  diaoriminatiDg,  operates  aniformly  in  aid  of  domestic 
and  interstate  trade  alike,  is  valid,  and  ahovld  be  enforced,  when  tiic 
federal  Coogresi  has  not  acted,  or  has  no  power  to  afford  no  complefea  a 
remedy  for  the  existing  eyil  as  the  state  legisUtnrc 

Iktskstatb  Ck>MM]ciu»  — Powkr  ov  Statk  to  RiouLATS.  — A  state  atatnte 
impoaiog  a  penalty  upon  railroad  companies  for  a  failure  to  ahip  freight 
within  five  days,  and  which  operates  alike  npon  freight  to  be  shipped 
outside  as  well  as  inside  the  state,  is  valid,  and  not  nnoonstitntional,  as 
an  interference  with  the  power  of  the  federal  Congress  to  regulate  ooos- 
meroe  between  the  atatea. 

Action  to  recover  a  statutory  penalty  for  the  detention  cl 
freight  after  delivery  for  shipment.  The  goods  were  consigned 
in  North  Carolina  to  a  party  in  South  Carolina,  and  the 
termini  of  defendant's  road  was  in  each  of  these  states.  Judg- 
ment for  plaintiff,  and  defendant  appealed. 

J.  DaviSf  for  the  appellant. 

Avery,  J.  The  power  to  regulate  commeroe  anionic  the 
several  states,  as  well  as  with  foreign  nations,  was  delegated 
to  the  federal  government,  in  pursuance  of  a  preconceived 
purpose  on  the  part  of  the  leading  representatives  of  public 
opinion,  to  provide  for  and  promote  the  free  and  unrestricted 
sale  and  interchange  of  commodities  between  the  states.  It 
appears  from  contemporaneous  history  of  the  condition  of  the 
country,  especially  from  the  journals  of  the  general  assem* 
blies  of  the  states  and  of  the  federal  convention,  that  there 
was  a  deep-seated  desire  in  all  parts  of  the  Union  to  establish 
a  uniform  system  of  commercial  regulation,  such  as  would 
prohibit  one  state  from  imposing  burdens  upon  the  business 
of  citizens  of  other  states,  whether  by  a  tax  upon  their  per- 
sons or  property  in  transitUj  on  their  goods  when  offered  for 
sale,  or  by  an  impost  taic:  1  Elliott's  Debates,  140;  6  Elliott's 
Debates,  540. 

The  earlier  cases  that  gave  rise  to  the  construction  of  this 
clause  of  the  constitution  were  chiefly  controversies  as  to  the 
right  of  a  state  to  levy  a  tax  upon  passengers  or  products 
passing  through  and  along  its  highways  to  a  market  beyond 
its  border.  The  test  of  constitutionality,  to  which  every 
doubtful  state  statute  was  subjected,  was  involved  in  the  in- 
quiry whether  its  enforcement  would  tend  to  trammel  the 
trade  between  citizens  of  different  states,  or  embarrass  them 
in  passing  from  one  to  another. 
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The  idea  was  orystalized  by  Justice  Strong  in  the  defini- 
tion of  regulating  corameroe,  given  by  him  in  Railroad  Co.  v. 
Hiuen^  95  U.  S.  470,  to  wit:  '*  Transportation  is  essential  to 
commerce,  or  rather  it  is  commerce  itself;  and  every  obstacle 
to  it,  or  burden  laid  upon  it  by  legislative  authority,  is  regu- 
lation '':  Ward  ▼.  Maryland^  12  Wall.  418;  Case  oj  State  Freight 
Tax,  16  Wall.  232;  WeUon  ▼.  State  of  Missouri,  91  U.  S.  275; 
JBenderson  ▼.  Mayor  of  New  York,  92  U.  S.  259;  Chy  Lung  y. 
Freetnan,  92  U.  S.  275. 

**  Commerce,"  said  Chief  Justice  Marshall,  '^undoubtedly  is 
traffic,  but  it  is  something  more:  it  is  intercourse." 

The  police  power  is  the  authority  to  establish  such  rules 
and  regulations  for  the  conduct  of  all  persons  as  may  be  con- 
ducive to  the  public  interest,  and  under  our  system  of  govern- 
ment is  vested  in  the  legislatures  of  the  several  states  of  the 
Union,  the  only  limit  to  its  exercise  being  that  the  statute 
shall  not  conflict  with  any  provision  of  the  state  co  'itution, 
or  with  the  federal  constitution,  or  laws  made  under  its  dele- 
gated  powers:  Martin  v.  HwUer^s  Lessee,  1  Wheat  326;  State 
▼.  Mo&re,  104  N.  C.  714;  17  Am.  St.  Bep.  697;  StaU  Tax  on 
BaUroad  Gross  Receipts,  15  Wall.  284.  So  long  as  the  state 
legislation  is  not  in  conflict  with  any  law  passed  by  Congress 
in  pursuance  of  its  powers,  and  is  merely  intended  and  oper- 
ates in  fact  to  aid  commerce  and  to  expedite  instead  of  hin- 
dering the  safe  transportation  of  persons  or  property  from  one 
commonwealth  to  another,  it  is  not  repugnant  to  the  constitu- 
tion of  the  United  States,  and  will  be  enforced,  either  as  sup- 
plementary to  partial  federal  statutes  relating  to  the  same 
rabject,  or  in  lieu  of  such  legislation,  where  Congress  has  not 
exercised  its  powers  at  all:  Morgan  8.  8»  Co.  v.  Louisiana 
Board  of  Health,  118  U.  S.  455;  Train  v.  Boston  Disinfecting 
Co.^  144  Mass.  523;  59  Am.  Rep.  113;  Smith  v.  Alabama,  124 
U.  8.  465;  Nashville  etc.  jR'y  Co.  v.  Alabama,  128  U.  S.  96; 
Welton  V.  Misswriy  91  U.  S.  275;  Railroad  Co.  v.  Fuller,  17 
Wall.  560. 

The  power  of  Congress  over  commerce  between  the  states  is, 
as  a  general  rule,  exclusive,  and  its  inaction  is  equivalent  to  a 
declaration  that  it  shall  be  free  from  any  restraint  which  it 
has  the  right  to  impose,  except  by  such  statutes  as  are  passed 
by  the  states  for  the  purpose  of  facilitating  the  safe  transmis- 
rion  of  goods  and  carriage  of  passengers,  and  are  not  in  con- 
flict with  any  valid  federal  legislation:  Cooley's  Constitutional 
Limitations,  595;  County  of  MobiU  v.  KimbaU,  102  U.  S.  697; 
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WUsMW.  McNamm,  1A2 iQL&  571;  WObm w.  ShahMfd  Oreel 
M.  Co.,  2TisL2Ai;  AmmiI  ^.  Tmnk,  flfi  U.  &4iS;  Tmnm-w. 
1/arsitefrf,  10?  D.fi.Mi;  Mvryan £.  S.  O^  w.  I^misiama  Smrd 
afHedltk,  116  HL  iB.  456. 

FaffniM«r  infftAimB  of  stetnlei  fiiUmg  wlUm  tin  fiv^^g 
VKoeptkm  an  tbond  »  limt  irilating  to  baxiMr  ffflotagB,  iiea- 
«ms,  baoyv,  the  -vmriffBowemmA  at  oawigBUi  waJhua,  ike  ezam- 
Inatmi  «b  4o  fitmeiB  of  engiuuBia  andiotiier  faflrosd  mMmfiofeoBy 
and  which  are  discussed  by  the  courts  in  thecasea«itad«bi»i^ 

The  validity  of  these  and  other  «(atte  htmt^  mUUk  aselflfte  di- 
rectly to  or  indmetiy  -aiffeot  oontmepoe  htftepeea  tkie  ciaiaB,  has 
t«eQ  inistakved  vpon  ttie  fpveiuid  eitfaer.  that  tin  ^Mutticualar 
«tBrtii1»  upon  i^B  ^Evee  appealed  te  hanm  beea  ymwud  fi>r  :khe 
fmrpose  'cf  expeditsBg  the  safs  traoaportaAioi  of  pevsonB  ansd 
property,  er  in  ibe  eKerraaeiif  pcdioe  poiveni  wiiisli  it  iaoouire 
'CiMrv^nienft  ^  leave  vrilijedt  to  lecal  legislatiea,  eneSi  •■  &e 
'"building  of  bridges  ever  mland  waTigaUe  ctreams. 

Where  the  namTert  iendencj  ef  anferang  aueh  lawa  kas 
been,  as  far  as  couUI  h9  foreseen  frem  tfaeir  terns,  te  impede 
ibe  £ree  'and  ezpedltivus  ^ondnot  of  cmnmeroe  Offmt  interatale 
lines  by  Itmd  tnr  warter,  1bey  have  4ieaa  declared  nepiignaot  to 
the  orgaiiie  laws,  mnd  void,  even  w4Mm  Ccpsgrces  had  failed  io 
llegrslate  tm  the  biamcAi  dt  the  eolsgecrt  te  wWdi  >thiey  eeiate. 
The  futile  efttempts  by  etate  legliialbuivs,  eMier  to  gi^  escki- 
'Rve  *priviiege8  to  ^a  puKievlar  ^ntlegiupli  ouhij  pairy ,  4fr  Ibe  hAh 
j«0t  teSegrspfh  tsomjttnles  generally  «to  euch  fieenee  tax  ^r  tax 
en  meseages  «»  -wonld  rmply  Che  n^^to^deetnoytRieir  bim- 
nesB  by  burdenrng  them  wifli  streh  impetfta,  iDniftrate  the  view 
ifliidi  we  have  siAnrit^ed,  Hhai  whew  Oongress  liae  net  eser- 
tSsed  a -police  power,  tjomprehended  vnder  ftie  general  autfaar- 
ity  to  Tegtrlate  commerce, Ube  trtntftes  may  'exerciee  the  power  to 
aid,lratnol'to  impede  or -obfitratft^Tt*:  iVtwocefa  TW.Co.w.  Jlfea<« 
em  Union  YVt  Co.,  «6  TJ.  B.  I5  Western  Unien  TA.  Cb.  v.  Texas, 
105  U.  S.  460;  LOtmp  v.  iWf  vf  J^Uyile,  127  W. «.  -640. 

The  supreme  court  of  the  United  States  has  also,  m  a  long 
line  of  tmees,  paessed  npon  the  power  assiiivied  hj  some  of  the 
'States  to  itnpose  a  tax  on  persorrs  or  goode  in  tramMtu  I0 
another  i^tafte,  ft  license  tax  upon  Manve^ng  eaieemen,  wlio 
might  offer  to  'sein  wilihin  'iheir  'borrders  jseKfhandise  vnniu- 
fiftctured  in  trr  ^eoramodHies  ehipped  Ifrom  'andtlier  etate,  befare 
euch  artitsles  of  eomnnerce  efaould  %ecome  itrtepwiiugied  with 
its  own  produGta.  These  adjwdicatione,  wi^in  the  taet  decade, 
hare  mrarked  modi  tnore  t^learly  tlM  ttfie  to  whidi  Oongrcas 
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rasj  rfghtfcrnj  ciarm  excIdsiTV'atrtboritT'to  legisTate,  and  ha,yn^ 
also  indicated  more  definitely  the  limit  to  which  the-  states 
mrnj  etin  cross  that  boundary  m  the  ezerase*  of  permissive 
police  power.  The  controning*  principle  which  perv(tde»  all  of 
them  lis,  that  sudi  legislation  by  the  states  ia  inhibited  ae  ini* 
pedes,  obstructs,  or  controls  commerce,  or  comes:  in  conflict 
with  some  statute  passed  by  Congress  to  regulate  it:  Robhvm 
T.  Slietby  Co.  Taxing  Digirieiy  120  U.  8.  489;  McCaU  t.  CoH- 
fmnoj  139  U.  8.  104;  Aiher  r.  Tknur,  128  V.  9.  129;  Ifng^  v. 
SRdiigan,  185  U.  8.  169;  WeeOinff  r.  Mtchigan,  118  U.  S.  44^; 
hman  3.  Cb.  r.  Ithfer,  94  U.  9.  ^8;  Ai  m  Bahrer,  I4D  U.  8. 
BiS;  Bounmm  r.  Chicago  etc  IPf  Coi^  t7l&  XT.  8;  465;  Fhilade^ 
pMa  etc.  81  Co*  t.  ^rmiylvanm^  123' U.  8;  398. 

In  Railroad  y.  Husen^  95  U.  8.  470,  Justice  Strong,  deliyeP' 
ing*  tbff  opinioff,  sard:*  "'BTany*  acts*  of  a  state  may,  indeed, 
aflbct  commerce  without  amtivutinf  to^  a  regwlationr  or  it  in 
tin  constitutional  sense  of  the  term.  Ancf  it  is  seraelfm^s 
dilBeuft  to  distnTgvnh  between  that  wbich  merely  affeets  or 
influences  and  that  whidir  regulflrter  or  Airmehea  a  ruloof  con* 
duct  •  •  •  •  WhiTe  we  unhesitatfnglj  admit  that  a  state  may* 
pass  sanitary  taws,  and  hcwff  ftr  the  prottection  of  life,  Ifberty; 
healtb,  or  propei  ly  wfthiu  fISs  borders;  whfle  ft  may  prrerent 
animals  auflering  ftom  coniagibus  or  inibetuoue  dfawasesy  or 
cofiivicts^  frem  ent^rfn^  the  states  wftfle;  ftr*  the*  purpose  of 
sel^protectlbn,.  ft  nray  establfsh  quaranthse  and  reason  ablo  in^ 
spection  laws,  —  it  may^  not  interfere  wftfr  transportation  into* 
or  through  the  stlstie^  beyond  what  isr  absolVrtely  necessary  for 
its  sriPprotection.  It  may^not;  under  the  cover  of  exerting  its 
pdice  power,  substantially  pnilifbit  or  brardbn  either  foreign  or 
interstate  commerce."' 

In  Wdton  r.  State  of  Mheouri,  91  IT.  8.  282,  it  is  said:  •*  The 
fact  that  Congress  has  not  seen  fit  to  prescribe  any  specific 
roles  to  govern  interstate  commerce  does  not  affect  the  ques- 
tion. Its  inaction  on  this  subject,  when  considered  in  refer* 
ence  to  its  legislation  with  respect  to  foreign  commerce,  is 
equivalent  to  a  declaration  that  interstate  commerce  shall  be 
{tise  and  untrammeled.^ 

Ill  Western  Umion  Tel.  Co.  r.  PhutteUm^  122  XT.  8.  858,  Jus- 
tice Field  says:  ^In  these  eases,  the  supreme  authority  of 
Congress  over  the  subject  of  commerce  by  the  tetegraph  with 
fbreijgn  countries'  or  among  the  states  is  affirmed,  whenever 
that  body  chooses  to  exert  its  power,  and  it  is  also  held  that 
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the  state  can  impose  no  impediments  to  the  freedom  of  that 
commerce." 

In  Walling  y.  Michigan^  116  U.  S.  446,  Justice  Bradley, 
speaking  for  the  court,  says:  '*  We  have  repeatedly  held,  that 
so  long  as  Congress  does  not  pass  any  law  to  regulate  com- 
merce among  the  several  states,  it  thereby  indicates  that  such 
commerce  shall  be  free  and  untrammeled  **:  Brown  v.  Hou^ 
Umy  114  U.  8.631. 

When  we  come,  therefore,  to  the  application  of  the  authori- 
ties to  the  case  at  bar,  the  question  arises  at  the  threshold  of 
the  inquiry,  whether  the  statute  which  is  drawn  in  question 
would,  in  its  enforcement,  tend  to  trammel  or  obstruct  the 
trade  carried  on  between  the  states,  and  not  whether  it  might 
remotely  influence  it. 

The  statute  (Code,  sec  1967),  which  was  declared  to  be  re- 
pugnant to  the  constitution  of  the  United  States  in  the  oourt 
below,  is  as  follows:  "  It  shall  be  unlawful  for  any  railroad 
company  operating  in  this  state  to  allow  any  freight  they  may 
receive  for  shipment  to  remain  unshipped  for  more  than  five 
days,  unless  otherwise  agreed  between  the  railroad  company 
and  the  shipper,  and  any  company  violating  this  section  shall 
forfeit  and  pay  the  sum  of  twenty-five  dollars  for  each  day  said 
freight  remains  unshipped,  to  any  person  suing  for  the  same.*' 

Neither  the  act  of  Congress  passed  in  1887  to  regulate  com- 
merce, nor  the  amendatory  act  of  1889,  prescribes  the  time 
or  the  manner  in  which  freight  received  for  shipment  to  an- 
other state  shall  be  forwarded;  nor  do  these  statutes  clothe 
the  commission  with  power  to  regulate  the  time  of  shipment. 
Therefore,  if  the  defendant  company,  whose  line  extends  into 
the  section  of  our  state  where  many  farmers  are  engaged  in 
raising  vegetables  for  sale  in  northern  cities,  should,  for  the 
purpose  of  stimulating  production  in  a  state  further  south 
and  more  remote  from  the  markets,  fail  to  frimish  transporta- 
tion to  this  class  of  persons,  known  as  *'  truckers,"  for  more 
than  five  days,  and  thereby  give  to  the  planters  of  South 
Carolina  the  exclusive  benefits  of  the  markets  till  vegetables 
of  the  same  kind,  then  mature  here,  should  ripen  in  Virginia, 
the  producers  would  suffer  loss  without  adequate  remedy,  be* 
cause  no  provision  is  made  in  any  national  law  for  preventing 
such  secret  preference.  It  would  be  almost  impossible,  in  the 
very  nature  of  things,  to  prove  the  existence  of  such  a  purpose^ 
though  in  fact  entertained  and  acted  upon  by  some  agent  in 
control  of  the  through  line,  or  in  any  way  to  show  that^  in  a  sye- 
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iem  BO  extensive  and  complicated,  the  injury  was  due  to  any 
eause  other  than  undesigned  and  nnavoidable  accident  In 
the  same  way,  in  the  absence  of  a  state  statute  imposing  a 
penalty,  or  any  other  local  legislation  on  the  subject,  facilities 
for  shipment  may  be  furnished  more  promptly  to  one  town  or 
station  than  to  another  neighboring  one,  and  thereby  its  busi- 
ness may  be  injured  and  its  improvements  retarded.  No 
other  compulsory  law  could  be  conceived  of  that  is  calculated 
to  operate  so  uniformly  in  insuring  the  shipment  of  both  local 
and  interstate  products  without  preference  to  one  class  of 
shippers  over  another,  or  to  one  station  over  a  neighboring 
one.  If  the  evil  to  be  remedied  were  the  habit  of  giving  the 
preference  to  through  freight  consigned  to  another  state  over 
local  shipments  to  points  within  the  state,  where  is  the  power 
to  compel  fairness  lodged?  The  power  delegated  to  Congress 
to  control  through  shipments  would  not  warrant  the  enact- 
ment of  a  law  going  further  than  to  prohibit  unfairness  and 
insure  promptness  in  transporting  goods  shipped  to  another 
state.  If,  then,  the  authority  of  the  state  is  confined  to  sjach 
legislation  as  will  apply  to  and  insure  uniformity  and  dis- 
patch in  forwarding  freight  to  points  within  its  own  territory, 
bow  could  the  evil  of  giving  advantage  either  to  the  through  or 
local  shipper  be  corrected  ?  Surely,  as  between  the  federal 
legislature  acting  under  well-defined  and  delegated  powers 
and  the  states  that  have  retained  and  may  exercise  all  the 
residuary  authority  to  provide  by  statute  for  the  protection  of 
its  citizens,  subject  only  to  the  restraints  of  their  own  organic 
law,  the  right  should  be  conceded  to  the  latter  without  ques- 
tion. 

It  is  settled  that  the  statute  under  consideration  is  valid  as 
to  the  transportation  of  freight  to  points  within  the  state,  and 
so  far  may  be  enforced  in  the  state  courts,  just  as  the  license 
taxes  could  be  collected  from  persons  selling  the  products  of 
the  state  that  imposed  them,  and  within  its  limits. 

If  we  concede,  then,  that  each  power,  state  and  national,  is 
sovereign  and  exclusive  within  its  own  domain  in  dealing  with 
the  problem  of  expediting  shipments,  we  have  located  the  au- 
thority to  regulate  the  conduct  of  each  class  of  consignments 
inter  mm,  and  it  might  be  exercised,  if  the  statutes  so  pro- 
vided, by  two  railroad  commissions  supplementing  each  other. 
But  when  the  interests  of  state  and  interstate  traders  conflict, 
and  such  regulation  is  needed  as  will  prevent  corporations 
from  giving  undue  preference  to  either  over  the  other,  under 
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this  theory  H  would  sftom  that  th0  sCsteff  Bwtb'  Deiilier  dcfc«- 
gnted  nor  reoenred-  the  right  to  aflbri  anefa  relief  bj  apprapri- 
ate  legislatioii,  bat  that  m  the-  transfcr  of  delegated  sathoritv' 
to  tiie  federal  Uaion,  this  power,,  so  eondaeiTe  ft  not  essential 
to  thepublie  weal,  has  been  Mged  tntmSthM  boTotNl  Aersasl^ 
of  either.  There  is<  no<Aiing  iipea  tbe  &oe  of  Ae*  slala^  a«  iw 
that  discussed  in  Rbbbint  ▼•  Shelby  7<Hmgr  Efittrict^  129  U.  M 
489,  to  show  that  ill  w«s  intended  to  operate,  or  does  epersie> 
as  a  restriction  upon  the  interstate  oommeroe;  Oa  tbe  ee» 
trarj,  the  en'forcemenf  of  the  penalty  is  at  enev  m  nUmxAvm 
and  a  compensation,  piaoed  withiar  thw  veairti  ei  every  one  wh<^ 
consigns  his  freight  t»  another  state,  and  he  mmy  anradl  htni^ 
self  of  its  aid!  as  an  mceatiw  tis  pronptneoite  the  sane  extent 
as  the  loeal  iMpper  may  dOb  la  ftiot,  Hut  gentrwwnyf  beforo 
us  has  its  origin  in  a  failtma  fw  ship*  gsods  t9  anothev  stete*, 
and  we  are  ashed  to  declare'  tte-  law  invalid  when  its  aid  ha9 
been  invoked  to  expedite  interstate  oonimevo^  and  tm  thowby 
leav«  the  defendant  at  libesty  ts  erohnrrass  suefe  traffie,  net 
by  legislation,  but  by  inaction  or  nn£rir  eendnetL 

It  was  contended,  on  Hke  argument,  that  a  stais  osrarhi  not 
compel  railroad  companies  doing-  businesa  betweenr  states  tn 
provide  cars  for  removing  freight  within  a  giveii  perrsd  with^ 
out  risk  of  impairing  the  feicilities  fear  shipment  fenm  tiie  a^ 
jacent  stats  by  withdrawal^  ef  the  cnnpany^  ears  ft<oai  it. 
That  is  an  evil  that  may  bo  met  and  piwiied  agahist  by  Hbm 
enactment  of  a  sinrilar  statute  in  Hber  Bdjmcma%  alats^  and  thtm 
forcing  the  company  to  provide  an  adeqpMtO'  snpyly  of  oara  to 
remove  its  frei]^  without  delcqr.  Besides*,  the  same  nsolt 
would  as  naturally  follow,  if  the  statute  were  limited  in  its 
operations  to  compelling  the  removal  of  freights  consigned  to 
points  within  the  state,  and  if  the  argument  were  allowed  to 
influence  us  at  all,  we  would  be  driven  to  tike-  oonclusioii  ISiat 
the  penalty  cannot  be  recovered,  even  where  the  agreement  iv 
to  ship  the  freight  to  a  station  hi  Visfrth  Carolina;  Gam  cair* 
not  be  provided  for  the  shipment  of  local  freq^t  If  tliey  are 
moved  to  particular  points,  not  to  fhlffll  a  duty  doe  to  persone 
who  have  been  induced  by  the  invitation  of  the  carriers  to 
intrust  goods  to  their  care,  but  to  avmd  the  consequences  of 
disregarding  a  penal  statute,  without  influencing'  to  some  ex» 
tent  the-  business  of  the  whole  line. 

Where  these  articles  of  trade  have  termini'  m  different  states, 
or  where  they  lie  entirely  within  a  single  statv,  but  constltuty 
a  part  of  a  long  through  fine  formed  fer  (he  pmpase  oC 
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peting  £(»*  business  with  other  similar  lines,  it  would  be  as 
certainly  impossible  to  interfere  in  any  way  with  any  branch 
•of  the  system,  whether  located  entirely  within  one  or  situate 
in  two  states,  without  to  some  extent  affecting  the  whole  line, 
-as  it  would  be  to  check  the  How  of  blood  in  a  vein  of  one's 
arm,  or  to  temporarily  open  the  vein,  without  influencing  the 
action  of  the  main  artery  of  that  arm. 

This  case  illustrates  the  distinction  drawn  by  Justice  Strong 
in  Railroad  v.  ffva^n,  95  U.  S.  470,  'between  a  state  statute 
that  affects  or  influences  incidentally,  even  to  the  slightest 
extent,  the  transportation  of  commodities  from  one  state  to 
another,  and  one  that  is  palpably  intended  to  embarrass  such 
commerce,  and  trammel  it  by  restrictions,  especially  where, 
in  addition,  there  is  a  plain  discrimination  in  favor  of  the 
local  trade  or  production. 

Neither  the  clause  of  the  constitution  which  we  have  con- 
sidered, nor  any  other,  has  been  construed  to  interfere  with 
**  the  power  of  the  state,  sometimes  termed  its  police  power, 
to  prescribe  regulations  to  promote  the  health,  peace,  morals, 
education,  and  good  order  of  the  people,  and  to  legislate  so  as 
to  increase  the  industries  of  the  state,  develop  its  resources, 
and  add  to  its  wealth  and  prosperity ":  Sarbier  v.  Connolly^ 
113  U.  S.  27;  MugUr  r.  Kansof,  123  U.  8.  623.  The  palpable 
purpose  of  the  legislature  in  enacting  our  statute  was  to  stim- 
ulate trade  and  develop  the  resources  of  its  people.  It  throws 
the  aegis  of  state  protection  alike  over  freight  consigned  under 
the  care  of  the  state,  and  that  of  which  the  general  govern- 
ment has  the  right  of  supervision.  The  requirements  of  a 
^tate  law  that  locomotive  engineers  be  examined  as  to  the 
condition  of  their  eyes,  to  determine  whether  they  were  color- 
blind, and  as  to  fitness  generally,  and  required  to  have  a  li- 
cense, have  been  declared  valid  under  the  general  authority  to 
protect  life,  health,  and  property;  yet  such  statutes  interfere 
with  and  affect,  but  do  not  obstruct,  commerce  between  the 
states:  Smith  v.  Alabamay  124  U.  S.  465;  Nashville  etc.  Ry  Co. 
V.  Alabama^  128  U.  8.  96.  In  Smith  v.  Alabama^  124  U.  8. 
465,  the  court  said:  **If  the  state  has  power  to  secure  to  pas- 
sengers conveyed  by  common  carriers  in  their  vehicles  of 
transportation  a  right  of  action  for  the  recovery  of  damages 
occasioned  by  the  pegligence  of  the  carrier  in  not  providing 
aafe  and  suitable  vehicles  or  employees  of  sufficient  skill  and 
knowledge,  or  in  not  properly  conducting  or  managing  the 
act  of  transportation,  why  may  not  the  state  also  imposCi  on 
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behalf  of  the  public,  as  an  additional  means  of  prevention, 
penalties  for  the  non-observance  of  these  precautions?" 

Justice  Field,  in  delivering  the  opinion  of  the  court  in 
Nashville  etc.  R'y  Co.  v.  Alabama,  128  U.  S.  96,  said:  "  It  ia 
oonceded  that  the  power  of  Congress  to  regulate  interstate 
commerce  is  plenary;  that,  as  incident  to  it,  Congress  may 
legislate  as  to  the  qualifications,  duties,  and  liabilities  of  em- 
ployees and  others  on  railway  trains  engaged  in  that  commerce; 
that  such  legislation  will  supersede  any  state  action  on  the 
subject.  But  until  such  legislation  is  had,  it  is  clearly  within 
the  competency  of  the  states  to  provide  against  accidents  on 
trains  whilst  within  their  limits." 

If  it  is  not  only  the  right  but  the  duty  of  state  l^slatoree 
to  provide  for  the  safety  of  the  persons,  alike  of  its  own  citiaens 
and  those  of  other  states,  passing  across  its  territory  on  trains, 
by  such  legislation  as  Congress  had  plenary  power  to  pass  if 
it  had  chosen  to  exercise  that  power,  it  would  seem  doubly  due 
to  all  persons  interested  in  the  traffic  conducted  along  the  rail- 
way lines  which  cross  it,  that  their  property  intrusted  to  the 
corporations  owning  them  should  be  protected  by  proper  legis- 
lation, especially  if  the  power  of  Congress  in  the  premises  is 
not  plenary,  and  there  is  no  authority  lodged  anywhere  except 
in  the  states  to  pass  a  statute  that  will  operate  uniformly  and 
on  all  classes  of  freight. 

It  is  true  that  section  1967  has  been  modified  so  as  to  give 
persons  injured  by  failure  to  ship  within  five  days  the  right 
to  recover  double  the  amount  of  damage  actually  sustained* 
Laws  1891,  c.  520.  But  by  its  terms,  the  statute  does  not  ap- 
ply to  actions  pending  in  the  courts  so  as  to  aflfect  the  right  to 
recover  the  prescribed  penalty. 

We  might  add,  that  though  Congress  has  plenary  authority 
over  whisky  stored  in  a  government  distillery  and  in  the 
custody  of  a  ganger,  it  is,  nevertheless,  larceny  to  steal  such 
whisky:  State  v.  Harmon,  104  N.  C.  792;  State  v.  Croes,  101 
N.  C.  770;  9  Am.  8t  Rep.  68;  State  v.  Bishop,  98  N.  C.  773. 

In  like  manner,  national  banks  are  the  creatures  of  the  gen- 
eral government,  and  subject  to  such  supervision  and  regula- 
tion as  Congress  may  provide  for,  yet  the  state  may  protect  the 
property  of  such  banks  by  punishing  the  forger  of  a  note  to  de- 
fraud it:  CroM  v.  NoHh  Carolina,  132  U.  S.  132. 

Where,  therefore,  the  state  legislature,  without  discrimina- 
tion, passes  a  law  which  operates  uniformly  in  aid  of  domestic 
and  interstate  trade  alike,  and  Congress  has  not  acted,  or  has 
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not  the  authority  to  afford  bo  oomplete  a  remedy  for  the  evil 
as  the  Btate  legislature,  there  can  be  no  question  about  the 
validity  of  anch  legislation,  or  the  duty  of  the  state  courts  to 
enforce  it. 

Freight  D%9er%m%fuUion  Coses,  95  N.  G.  432,  59  Am.  Rep. 
Si47,  presented  a  question  widely  different  from  that  raised  by 
this  appeal.  That  case  involved  a  construction  of  section  1966 
of  the  code,  which  was  an  act,  by  its  terms,  prohibiting  the 
exaction  of  a  greater  charge  for  hauling  freight  a  shorter  dis- 
tance over  a  given  line  than  is  charged  by  the  same  carrier  for 
transporting  freight  of  the  same  class  to  a  greater  distance  in 
the  same  direction.  If  the  statute  had  been  enforced  as  to 
shipments  beyond  the  limits  of  the  state,  it  would  have  been 
clearly  an  invasion  of  the  exclusive  domain  of  Congress,  and 
would  have  provided  for  one  of  the  most  flagrant  abuses  on 
the  part  of  oarriers  of  goods  shipped  from  one  state  to  another 
that  has  been  remedied  by  the  more  recent  act  of  Congresf^. 
The  court  there  conceded  that  the  regulation  of  charges  was 
operative  within,  though  not  beyond,  the  boundaries  of  the 
state.  The  passage  of  that  statute  was,  as  to  its  operation  be- 
yond our  lines,  an  undisguised  attempt  to  interfere  with  com- 
merce by  regulating  charges,  and  not  an  effort  to  aid  such 
traffie  by  speeding  shipments  to  their  appointed  destination. 

Wa  think  that  there  was  error  in  the  raling  of  the  court 
below,  that  the  plaintiff  could  not  recover  liecause  the  goods 
were  consigned  to  a  point  beyond  the  limits  of  the  state,  and 
a  naw  trial  must»  therefore,  be  granted. 


InBBsrASB  OoMMaaoB— Ftowia  ov  Btxrm  to  Rboulati.  —  Statet  may, 
Ib  the  flKoroiM  of  tlMir  poliM  powar,  enael  laws  wbioh,  tho«gh  they  affect 
botWMB  tiM  italae^  in  not  to  bo  oonddacod  r^gnlatiooa  of  th^t 
within  tbo  ■ManiBg  of  tho  fedoral  ooMtitationx  Omfftie.  ItfOo.  ▼. 
Dwger,  7SXaK.  072;  15  An»  8k  Eepw  92A,  Mad  aotO|  Xeiqr  v.  ffatdin,  78  Iowa, 


laraasTATS  Owmascs ^ JpaisuionuM  ov  Odsorms  evsa.— From  the 
that  aa  artiolo  of  oommeroo  oommonoea  to  nMMro  from  ono  state  t>> 
ft  beoomM  tho  mbjoot  of  interstate  oommoroe^  and  as  nioh  is  nibject 
•nly  to  aatkmal  logiaktioBi  BmmeU  r.  Amerioam  Exjpr$m  Ox^  8S  Me.  236:  2S 
at  Rep.  774,  and  note;  8mt  w.  Iw^tmktffHmj  Liimn^  U  lU.  U8;  Stanley, 
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Johnson  v.  Edwards. 

[109  North  Cabolina,  4MJ\ 

UU8BAin>  AVD  Wm  —  ESTATK  BY  ENTIRCTIKS  —  StATUTS  of  LnCITATIOXBL 

—  When  hnsUand  and  wife  own  an  estate  in  fee  by  entiretiee,  the  statsta 
of  limitatiotte  will  not  mn  against  tbem  daring  oorertnre  as  to  an  aotioR 
by  them  inTolving  the  title  or  possession  of  the  land,  because  of  tke  dia> 
ability  of  the  wife. 

Action  for  the  posiession  of  land  oonveyed  by  one  Ekl  wards 
to  Johnson  and  wife,  by  deed  in  fee-simple,  on  November  8, 
1886.  This  deed  was  afterwards  lost  on  or  about  February  6, 
ljS87,  without  registration.  Oo  May  17,  1887,  eaid  Edwards 
conveyed  the  same  land  by  deed  in  fee-simple  to  the  defend- 
ant, Millie  Edwards,  who  claimed  that  plaintiff's  right  of  ao» 
tion  was  barred  by  the  statute  of  limitation.  Judgment  for 
defendant,  and  plaintifib  appealed. 

C  Manly ^  for  the  appellants. 
C  B,  Wa%9on^  for  the  respondent. 

Mrbrtuon,  C.  J.  Whatever  may  be  the  nature  and  merits 
of  the  plaintiff's  cause  of  action,  it  was  not  barred  by  any 
statute  of  limitation,  because  the  deed  under  which  they  claim, 
and  by  this  action  seek  to  have  benefit  of,  purported  to  convey 
td^them  the  feeHsirople  in  the  land  in  question,  kn  they  were 
iHisband  and  wife,  tbey  were  not  tenants  in  common,  and  did 
not  take  by  moieties,  but  by  entireties,  —  they  were  seised,  if 
seised  at  all,  of  the  entirety  per  (otiC  el  non  per  my.  They 
owned  the  land,  or  whatever  interest  they  acquired  in  it,  as 
one  person.  They  could  not  sell  or  dispose  of  it,  or  any  inter- 
est in  it,  bat  by  their  joint  action.  The  husband  could  not 
encumber  it,  or  at  all  prejudice  the  wife's  estate  by  his  laches 
or  his  positive  acts:  Bruce  v.  NichoUon^  109  N.  C.  202;  ante^ 
p.  562;  and  PhiUips  v.  Hodgesj  109  N.  C.  248,  and  the  cases 
there  cited  at  the  present  term. 

The  statute  of  limitations  could  not  bar  or  affect  the  rights 
of  the  feme  plaintiff,  because,  as  a  married  woman,  she  was 
under  disability.  The  husband  had  no  interest  or  estate  sep- 
arable from  hers,  nor,  as  we  have  seen,  conld  his  laobes  aAct 
her  rights  adversely.  The  nature  of  the  estate  and  interest  of 
the  husband  and  wife  are  so  thoroughly  identified  as  one  and 
the  same  as  to  each,  that  the  right  of  the  husband  cannot  be 
barred  without  the  like  bar  of  the  right  of  the  wife.  Her  right 
cannot  be  barred,  and  no  more  can  that  of  the  husband.    Such 
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of  aetion  as  ibe  lubject  of  this  action  are  not  subject  to 
the  statote  of  limitalionSi  beoauae  the  married  woman's  rights 
are  not. 

The  court  oaght|  therefore,  to  have  given  judgment,  as  the 
parties  appeared  to  be  entitled,  without  regard  to  the  statute 
of  limitations.    Bm»r.  

HCBBAVD   AKD  Will  —  DnABOJTT    OV    UOVn»VBB    AS    Al!riCmirCI   TBI 

8TATirrK  OV  LuiTATiuira  —  Tho  time  limited  for  Ike  ooimneaeeiBeai  ol  m^ 
tiona  diies  not  begin  to  niD  against  married  wonen  during  coTertnre:  AUup 
T.  Jordan,  SS  Tex.  800;  6  Am.  St,  Rep.  63^  and  note.  In  Galiforaia,  the  sUt- 
nte  does  not  ran  against  married  women  in  tfaoee  actions  in  whioh  the  hns* 
bnnd  ia  a  neoessary  party  plaintiff:  Wilmm  t.  WiUan,  36  OaL  447;  95  Am. 
Dea  19^  and  note;  note  to  Jfoere  r.  Aruutromg,  86  Am.  Dea  St. 
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BaniFi***** — Nseuoxsos — WASNiira  at  OBOsaiNOS.  —  In  the  absenoe  •( 
any  statute  regulating  the  time  and  manner  of  giving  ligQals,  the  failure 
«l  an  engineer  in  charge  of  a  locomotiTe  to  ring  the  bell  or  sound  the 
whistle,  on  approaching  the  eroasiug  of  a  puUio  highway,  or  a  point 
where  the  public  haTO  been  habitually  permitted  to  eross,  and  whers  the 
■pproaehing  train  ia  hidden  from  the  view  of  the  traveler  by  any  ob- 
■iniction  aOowed  to  he  plaoed  or  ^aoed  in  any  way.  by  the  company,  is 
negligenoe  on  its  part 

IfcAniWiTAPff — KiOLXOKiiai — WABmNa  at  WmarrLi-POsr. — When  a  rafl* 
road  eompany  has  erected  a  whistle-post  at  a  proper  distance  from  a 
f fsing,  to  Botily  engineen  when  to  give  timely  warning  of  the  ap- 
pcoaeh  of  a  train  to  persons  using  the  intemecting  highway,  and  the 
purpose  of  the  company  is  known  to  the  public,  so  that  persons  generally 
are  led  to  act  on  the  supposition  that  a  signal  will  be  given  at  the  poe^ 
il  ifl  negligenoe  on  tbe  part  of  the  company  if  the  engineer  6dls  to 
MUid  tiie  whistle  at  snch  post  when  passing  with  a  train. 

RiniTnfiT^  —  NlOUOlNGB  —  WASNINa      AT      CrOBSIKOS  —  OONTRIBUTORT 

KsouoKiroa.  ^  Where  the  person  injured  would  not  have  ventured  upon 
the  railroad  track  at  a  crossing,  and  would  have  incurred  no  risk  of  a 
oollinon  with  a  passing  train^  but  for  the  negligence  of  the  engineer  in 
flnOing  to  give  timely  warning  of  its  approach,  the  company  is  negligent 
and  liable  in  damages,  although  sseh  person  may  have  been  careless  in 
azpoaing  himsell  to  danger. 
KiiLaaAiis— HuLioiiioB— Orossuios — Burr  to  Look  ahd  Lismir.  —  A 
traveler  must  look  and  listen  before  going  upon  a  railroad  track,  although 
H  b  not  the  hour  when  a  regular  train  is  ezpeofeed.  He  is,  however, 
boond  to  look  only  when  to  do  so  wonld  aid  him  in  dstermining  whetl^r 
or  not  a  train  is  approaohing.  In  all  other  respects^  he  has  a  right  to 
rely  upon  his  ears. 

H^TT-mnAna —  KlOLIOKNOB  ^  CROSSnTOS  —  COVTBIBUTOBT    KSOLIGRNOB.  «- 

Whsre  a  travnlsr  ventares  upon  a  railroad  traok  when  proper  signala  are 
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glv«^  aad  misoalenlatM  u  to  the  ehaneea  of  erosamg,  tho  risk  it  hii^ 
mlw  MOM  BogligenM  €Mi  bo  impvtod  to  tho  oompony,  whi^  boo  dn 
lootly  oonted  tbo  injury. 

Eailboado — Nbqliokno^  wbmk  a  Quunoif  for  Jubt.  —  When  tho 
OTidonoo  is  oonflictini^  it  it  for  tho  jury  to  determine  whethor  tho  party 
Itjorod  looked  ond  littonod  for  the  tpprooohinf^  train  boforo  attomptmg 
to  orott  tho  railroad  traeh,  and  whethor  the  engineer  keeping  a  propor 
lookont  eoald  hare  aroidod  the  Injury  or  diminithed  itt  danger  by  ttop- 
pilg  or  tlaokoning  tho  tpood  of  the  train. 

H^p.»ftAna —  TJMQt.ifl  Kmam.  —  Stiduios  that  tooQ  after  tho  happening  of 
ta  aoeidont  to  a  traTolor  at  a  railroad  orotting  the  oompany  put  it  im 
gtod  repair  it  admietiblo  at  tending  to  thow  that  tho  railway  oompany 
nndor  obligation  to  koop  it  in  roptir. 


D.  Schinel  and  O.  F.  B<uan^  for  the  appellant 
O.  B.  Fafion,  for  the  reepondent 

AmTy  J.  In  the  absence  of  statutes  regulating  the  time 
and  manner  of  giving  signals,  the  failure  of  an  engineer  in 
charge  of  a  locomotive  to  ring  the  bell  or  sound  the  whistle 
on  approaching  the  crossing  of  a  public  highway,  or  a  point 
where  the  public  hare  been  habitually  permitted  to  croes,  as 
at  the  intersection  of  a  mill  road  or  a  farm  road  frequently 
used,  is  evidence  of  negligence  to  be  submitted  to  the  jury: 
S  Shearman  and  Redfield  on  Negligence,  sees.  468,  464; 
Warner  r.  N$w  York  Cent.  R.  R  Co.,  44  N.  Y.  465;  Tray  v. 
Cape  Fear  etc.  R.  R.  Co.,  99  N.  C.  298;  6  Am.  St  Rep.  521 ;  2 
Wood's  Railroad  Law,  1292;  Barry  v.  New  York  CeiiL  etc. 
B.  R  Co.,  92  N.  Y.  289;  44  Am.  Rep.  877. 

It  is  negligence  per  m,  because  of  the  peril  both  to  passen- 
gers on  trains  and  people  using  highways,  to  omit  to  give  in 
reasonable  time  some  signal  from  a  train  moving,  whether  at 
the  rate  of  twenty  or  forty  miles  an  hour,  when  it  is  hidden 
from  the  view  of  travelers  who  may  be  approaching  and  in 
danger  of  coming  in  collision  with  it  by  the  cars  of  the  com- 
pany lefk  standing  on  its  track,  or  by  an  embankment,  a  cut, 
or  a  sharp  curve  in  its  line,  or  by  any  other  obstruction  allowed 
to  be  placed  or  placed  in  any  way  by  the  company:  Randall 
V.  Richmond  etc.  R  R.  Co.,  104  N.  G.  416;  2  Wood's  Railroad 
Law,  1318,  and  npte  8;  LouievUh  etc.  R.  R.  Co.  v.  Ooeity  79 
Ky.  442;  42  Am.  Rep.  227;  Penneffivania  Co.  v.  Kriek,  47  Ind. 
868;  Strong  v.  Sacramento  etc.  R.  R.  Co.,  61  CaL  826;  Kenney 
Eannibal  etc.  Bfy  Co.,  105  Mo.  270. 

Where  a  railroad  company  has  erected  a  whistle-post  at  a 
proper  distance  from  a  crossing,  in  order  to  notify  engineers 
when  to  give  timely  warning  of  the  approach  of  a  train  to 
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penoDfl  using  the  intersectiug  highway,  and  the  purpose  of 
tne  oompan  j  is  known  to  the  public,  so  that  persons  generally 
are  led  to  act  on  the  supposition  that  a  signal  will  be  given  at 
ilie  post,  it  is  negligence  on  the  part  of  the  ''ompan;-  if  the 
engineer  fail  to  sound  the  whistle  at  the  point  so  indicated  in 
^ssing  with  a  freight  or  passenger  train  in  his  charge:  2 
Wood's  Railroad  Law,  1818;  Spencer  y.  lUinoU  Cent.  R.  R. 
Co.y  29  Iowa,  66;  Sweeny  ▼.  Old  Colony  etc.  J2«  R.  Co,^  10 
Allen,  368;  87  Am.  Dec.  644;  Newson  y.  New  York  Cent.  R.  R. 
Co.,  29  N.  Y.  888. 

Where  a  jury  find  that  the  injured  person  would  not  have 
Yentured  upon  the  track  at  such  a  crossing,  and  would  have 
incurred  no  risk  of  a  collision  with  the  train,  but  for  the 
negligence  of  the  engineer  in  failing  to  give  timely  warning 
of  its  approach,  the  corporation  is  liable  to  answer  in  dam* 
ages,  though  the  plaintiff  may  have  been  careless  in  exposing 
himself  to  danger:  Deans  y.  Wilmington  etc.  R.  R.  Co.^  107  N.  C. 
686;  22  Am.  Si  Rep.  902,  and  cases  cited. 

In  RandaU  r.  Richmond  etc.  R.  R.  Co.,  104  N.  C.  416,  the 
judge  who  tried  the  case  below  charged  the  jury,  in  effect^ 
that  if  the  engineer  failed,  in  passing  around  a  sharp  curve 
caused  by  a  projecting  cliff  or  mountain,  to  give  the  usual 
signal  of  approach  to  a  crossing  just  beyond  the  curve,  from 
which  his  Uain  was  not  visible,  the  corporation  was  liable  for 
injury  to  a  team  of  oxen  that  were  being  driven  along  a  par^ 
allel  road  beside  the  track  and  near  said  crossing,  if,  as  the 
testimony  tended  to  show,  the  owner  would  have  driven  them 
to  a  point  more  remote  from  the  railroad,  and  where  they 
would  have  been  free  from  danger,  had  he  heard  the  expected 
warning  at  the  usual  place.  There  was  a  conflict  of  testimony 
in  that  as  in  our  case.  The  engineer  testified  that  he  blew  at 
the  usual  point  for  the  crossing,  not  far  from  the  place  where 
the  animals  were  killed,  while  other  witnesses  contradicted 
this  statement  Kinney,  the  engineer  in  the  case  at  bar,  tes- 
tified that  he  blew  at  a  post  erected  below  Linwood  Station, 
which  he  located  842}  yards  south  of  that  depot;  that  he 
passed  the  station  going  north  without  stopping,  and  blew 
again  at  the  proper  point,  to  warn  persons  passing  over  the 
crossing  of  the  Lexington  road,  which  is  281  yards  north  of 
linwood,  but  that  he  gave  no  other  warning  after  passing  that 
signal-post  till  he  struck  the  horse  attached  to  the  covered 
'  wagon  in  which  the  plaintiff  and  his  father  were  riding,  at 
the  crossing  of  the  mill  road,  662  yards  north  of  the  interseo- 
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lion  with  th«  Lexington  roacL  It  is  admitted  that  there  was 
a  signal-poftt  erected  on  the  weet  side  of  the  track,  or  oo  the 
left  of  the  engineer,  going  north,  at  a  distance  of  208  yards 
iouth  of  the  mill-road  crossing,  and  444  yards  north  of  the 
crossing  of  the  Lexington  road. 

Three  witnesses  for  the  plaintiff  testified  positively  that  the 
engineer  blew  the  whistle  at  a  bridge  about  a  half-mile  soath 
of  Lin  wood,  and  far  south  of  the  first  whistle^post  on  his  right, 
and  did  not  blow  again  till  the  plaintiff  wasinjured«  Another 
witness,  who  lived  in  sixty  or  seventy  yards  of  Linwood,  stated 
that  he  did  not  hear  any  whistle  after  that  given  at  the  bridge. 

Conceding,  for  the  sake  of  the  argument,  that  the  signal- 
post  on  the  left  (208  yards  from  the  mill*road  croflsing)  was 
intended  for  trains  moving  south,  and  that  the  custom  was  to 
blow  opposite  to  it  to  give  notice  of  the  approach  of  trains 
moving  south  to  travelers  on  the  Lexington  road,  wo  think 
that  the  judge  below  was  not  in  error  in  telling  the  jury  that 
a  traveler  had  the  right  to  rely  on  hearing  the  usual  signal  at 
poets  known  by  the  pnblic  to  have  been  erected  to  indicate  to 
engineers  the  point  for  blowing  the  whistle  as  a  warning  of  the 
approach  of  a  train.  According  to  the  testimony  offered  for 
the  plaintiff,  the  engineer  failed  to  blow  at  the  lower  post 
(where  he  admits  he  ought  to  have  given  a  signal,  and  says 
that  he  did),  or  below  the  Lexington  road  crossing,  while  tiie 
engineer  testifies  to  the  contrary.  In  SandaU  v.  Siehmiond  ste. 
IL  B.  Co.,  104  N.  G.  416,  it  was  the  station  blow  that  the  jury 
found  the  engineer  had  failed  to  give,  and  plaintiff  was  near, 
not  at,  a  crossing,  and  about  one  hundred  yards  from  the  sta- 
tion, when  his  oxen  jumped  upon  the  track  and  were  killed; 
yet  if  he  had  heard  the  usual  station  blow  at  the  point  where 
he  had  a  right  to  expect  it,  he  would  hare  moved  his  cattle 
out  of  danger,  and  thereby  avoided  the  accident.  But  coansel 
pressed  with  much  earnestness  and  ingenuity  the  more  sweep- 
ing and  general  exception,  growing  out  of  the  tenth  para- 
graph of  his  prayer  for  instructions,  that  there  was  no  evidence 
of  negligence  on  part  of  defendant  company.  Not  only  was 
the  court  justified  by  the  testimony  tending  to  show  the  fail- 
ure  to  sound  the  whistle  at  the  lower  post  in  refusing  to  give 
this  instruction,  but  the  jury  should  have  been  left  to  de> 
tarmine  (looking  at  every  aspect  of  the  testimony,  and  the  in- 
fiurences  to  be  drawn  from  from  it)  whether  the  engineer  blew 
the  whistle  before  reaching  the  Lexington  road,  and  whether 
his  admitted  failure,  at  the  proper  distance  from  the  mill-road 
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crossing,  to  repeat  the  warning,  was  the  proximate  cause  of 
the  injury;  for  if,  by  giving  a  bignal  at  either  place  where  de- 
fendant had  a  right  to  expect  it,  the  accident  would  have  been 
avoided,  then  such  omission  was  the  immediate  cause  of  the 
injury,  and  the  plaintifif  was  entitled  to  recover,  though  he 
may  have  shown  a  want  of  care  in  going  upon  the  track:  Lay 
V.  Richimnd  tie.  R.  R.  Co.y  106  N.  C.  404;  Dean$  v.  WUmingtnn^ 
tie.  R,  R.  Co.,  107  N.  C.  686;  22  Am.  8t  Rep.  902.  In  passing 
upon  these  questions,  the  jury  could  have  considered,  and 
doubtless  did,  the  contention,  on  the  one  hand,  that  the  train 
was  moving  along  a  deep  cut,  up-grade,  and  could  not  have 
been  seen  by  the  plaintiff,  who  had  been  stationed  by  his  father 
on  the  shafts  of  the  covered  wagon,  until  the  wagon  was  driven 
upon  the  track,  and  on  the  other,  that  the  train  must  have 
been  distinctly  visible  to  one  looking  out  from  the  front  of  the 
wagon  for  forty  yards  before  they  drove  upon  the  crossing. 

The  jury  found,  in  response  to  the  first  issue,  that  the  plain- 
tiff  was  injured  by  the  negligence  of  the  defendant  company, 
and  in  answer  to  the  second  issue,  that  the  plaintiff  did  not 
contribute  to  cause  the  injuries  by  his  own  negligence. 

It  was  the  duty  of  the  plaintiff  to  look  and  listen  before 
going  upon  the  track,  although  it  may  not  have  been  the  hour 
when  a  regular  train  was  expected:  Randall  t.  RiehToond  ele. 
R.  R.  Co.,  104  N.  G.  416.  *"  He  is  only  bound  to  look,  when  to 
do  so  would  aid  him  in  determining  whether  a  train  is  ap- 
proaching. In  all  other  respects  he  hais  a  right  to  rely  upon 
his  ears.  But  when  the  proper  signals  are  pven,  if  a  traveler 
ventures  upon  the  track,  and  miscalculates  as  to  the  chances 
of  cnossing,  the  risk  is  his,  unless  some  n^ligence  can  be  im- 
puted to  the  company  which  has  directly  caused  the  injury  *^: 
2  Wood's  Railroad  Law,  p.  1310,  sec.  843,  note  2,  p.  1812, 
note  1;  Kenney  v.  Hannibal  etc.  Ky  Co^  105  Mo.  270. 

The  court  instructed  the  jury  upon  this  subject  as  follows: 
**  It  was  the  duty  of  the  plaintiff  to  keep  a  proper  lookout  as 
well  as  the  engineer,  and  one  time  looking  and  listening  at  a 
distance  from  the  track  is  not  a  proper  lookout.  He  ought 
to  have  used  his  senses  of  sight  and  hearing  all  the  time, 
and  if  he  failed  to  do  so,  and  thereby  caused  his  injury,  the 
answer  to  the  second  issue  should  be  '  Yes.' ''  If  the  court 
had,  in  compliance  with  the  defendant's  request,  told  the 
jury  that  it  waa  **the  duty  (tf  the  plaintiff  to  see  and  hear," 
and  his  failure  to  do  so  was  equivahnt  to  not  looking  or  listen- 
ing ai  all,  the  instraction  would  unciiieBtionablT  have  been 
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etroneoaa,  and  subject  to  well-grounded  exception  on  the  paii 
of  the  plaintiff.  It  is  manifest  that  the  court  had  do  ii£^t| 
where  there  was  conflicting  testimony,  and  more  than  one  in- 
ference deducible  from  the  evidence,  to  instruct  the  jury  thai 
they  must  find,  in  any  aspect  of  the  case,  that  the  plaintiff,  by 
his  own  negligence,  contributed  to  bringing  about  the  colli- 
sion,  much  less  that  the  negligence  of  the  plaintiff  was  the 
direct  cause  of  the  injury.  The  plaintiff  testified  that  he  and 
his  father  (who  is  his  next  friend  as  plaintiff)  started  from 
the  house  of  his  brother,  the  witness  A.  A.  Hinkle,  near  the 
Lexington  road,  in  a  ooyered  wagon,  and  as  they  traveled 
along  the  road,  he  looked  out  of  the  wagon  two  or  three  times 
to  see  if  a  train  was  coming,  and  that  when  they  had  gone 
down  the  hill,  within  about  twenty  yards  of  the  crossing,  he 
stopped  the  wagon  and  listened.  The  plaintiff  then  got  out  on 
the  cross-pieces  of  the  shaft  and  held  to  the  wagon  with  one 
hand  while  he  rested  the  other  on  the  horse's  rump,  and  ac 
his  father  drove  on,  looked  and  listened,  but  neither  heard  nor 
saw  an  approaching  train  till  the  horse  got  upon  the  track, 
when  he  had  but  time  to  utter  an  explanation  and  fell  back 
into  the  wagon  with  his  father  before  they  were  stricken  and 
carried  or  thrown  about  seventy-five  feet,  and  left  in  an  insen- 
sible state  by  the  train.  It  will  be  observed  that  the  boy,  if  he 
is  to  be  believed,  looked  and  listened,  and  neither  saw  nor  heard 
anything.  The  judge  had  no  right  to  tell  the  jury  that  be- 
cause the  engineer,  however  respectable  or  intelligent|  testified 
to  the  height  of  the  banks  along  the  cut,  and  introduced  a  map 
to  corroborate  his  opinion  that  a  train  on  the  track,  anywhere 
north  of  Linwood  and  south  of  the  mill-road  crossing, -was 
visible  to  a  person  passing  along  the  road  traveled  by  plaintiff 
from  his  brother's  house  to  the  crossing,  they  must  disregard  the 
plaintiff's  statement,  and  answer  the  second  issue,  '*  Yes."  It 
was  the  province  of  the  jury  to  determine  whether  the  plain- 
t  iff  did,  in  fact,  after  stopping  and  listening  at  the  foot  of  the 
))i11,  ride  sixty  feet,  looking  and  listening  still,  but  in  vain, 
from  the  shaft  all  the  way,  for  a  train  that  could  not  be  seen 
tin  the  horse  was  upon  the  track,  and  to  say  whether  it  was 
possible  for  him  to  see  the  approaching  train  or  hear  the  noise, 
in  the  absence  of  signals,  as  it  moved  up-grade  from  the  sta- 
tion. In  such  a  conflict,  the  court  could  not  instruct  the  jury 
as  to  the  weight  of  the  testimony.  Although  the  engineer 
may  have  failed  to  give  the  usual  signals  south  of  the  depot 
or  of  either  of  the  crossings,  it  was  the  duty  of  the  plaintiff  to 
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look  and  listen  before  going  upon  the  track,  and  he  testified 
that  he  did.  The  jury  were  warranted  by  the  testimony, 
therefore,  in  finding  that  he  used  ordinary  care  to  guard 
against  accident  before  attempting  to  cross.  His  father,  ac- 
cording to  the  evidence,  was  deaf,  and  was  compelled  to  rely 
upon  the  hearing  of  the  plaintiff,  a  boy  of  fourteen.  It  was 
not  the  duty  of  the  plaintiff,  if,  after  listening  at  twenty  yards 
distance,  and  riding  on  the  shaft,  he  neither  heard  nor  saw  an 
approaching  train,  to  get  down  and  look  up  and  down  the 
track,  eyen  though  his  view  of  the  railroad  line  was  obstructed: 
Penntylvania  R.  R.  Co.  v.  Achrman^  74  Pa.  St.  265. 

It  was  not  error  in  the  court  to  give  the  jury  the  instruc- 
tion as  to  the  duty  of  the  engineer  to  keep  a  vigilant  outlook, 
which  is  the  subject  of  exception.  It  was  not  contended  that 
the  proposition  embodied  in  the  instruction  given  was  not  a 
correct  statement  of  the  law,  but  that  it  was  inapplicable  to 
the  facts,  and  calculated  to  mislead  the  jury.  There  was  some 
evidence  that  counsel  had  a  right  to  comment  upon  and  to 
have  submitted  to  the  jury,  as  tending  to  show  that  after  the 
engineer  saw,  or  could  by  keeping  a  proper  lookout  have  seen, 
the  plaintiff's  horse  stepping  upon  the  track,  he  might  have 
stopped  his  train  altogether  before  reaching  the  crossing,  or 
have  so  lowered  its  speed  as  to  strike  with  little  force,  and 
diminish  the  chances  of  serious  injury  to  the  inmates  of  the 
wagon,  who  were  thrown  seventy-feet  by  the  violent  concussion. 

The  expert  witness  Rutherford,  who  was  introduced  for  the 
defendant,  testified  that  the  engineer  might  have  seen  a  man 
on  his  left  within  nine  or  ten  feet  of  the  track,  on  the  mill 
road,  when  the  engine  was  three  hundred  feet  from  the  cross- 
ing, and  that  he  could  have  seen  a  horse  six  feet  from  the 
track  one  thousand  feet  from  the  crossing,  and  could  have 
■topped  his  engine  within  five  hundred  feet.  If  the  engineer 
eould  have  seen,  or  saw,  the  horse,  and  was  unable  to  tell 
whether  he  was  harnessed,  and  he  seemed  to  be  approaching 
the  track,  it  was  his  duty  to  slacken  speed:  Snowden  v.  Norfolk 
€U.  R.R.  Co.,  96  N.  C.  98;  Carlton  v.  Wilmington  etc.  R.  R.  Co., 
104  N.  C.  866.  If  he  saw  that  the  horse  was  attached  to  a 
covered  wagon,  and  could  see  that  the  inmates  were  not  on 
the  outlook,  but  were  inside  the  wagon,  it  was  his  duty  to  stop 
his  engine.  If  the  jury  believed  that  the  engineer  had  failed 
to  give  the  usual  signals,  then  it  was  his  duty  to  keep  a  more 
vigilant  watch  along  the  track.  He  had  no  right  under  such 
siioamstBDoee  to  keep  his  seat  as  he  approached  the  crossing, 
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and  also  to  direct  the  fireman  to  pat  coal  in  the  engine,  bo  that 
neither  coald  keep  a  proper  outlook  upon  the  croBsing  after 
he  had  neglected  to  whistle.  We  are  assuming  that  the  jury 
believed  the  whistle  was  not  blown  north  of  the  bridge,  in 
order  to  show  that  there  were  phases  of  the  evidence  that 
warranted  the  judge  in  giving,  if  they  did  not  impose  upon 
him  the  duty  of  giving,  the  instruction  complained  ot  Coun- 
ael  could  not  expect  the  court  to  find  as  a  fact  and  tell  the 
jury  that  the  fireman  could  not  look  out  on  the  left  because 
hia  fire  had  gone  down  while  the  train  was  side-tracked  at 
Holtsburg,  and  the  engineer  could  not  get  out  of  bis  seat 
long  enough  to  look  first  on  one  side  and  then  on  the  other 
while  his  subordinate  replenished  the  supply  of  coaL  Whether 
he  could  stand  up  and  keep  his  hand  upon  the  throttle  of  the 
engine  under  such  circumstances^  and  whether  it  was  neces- 
sary to  do  so  in  order  to  provide  for  the  safety  of  aU  who 
might  expose  themselves  to  danger  of  being  injured  by  his 
train,  were  questions,  not  for  the  court  to  pass  upon,  but  for 
the  jury  to  consider  in  their  bearings  upon  the  issues. 

The  court  below  permitted  the  plaintifif  to  show  by  a  wit- 
ness that  soon  after  the  accident  the  defendant  company 
repaired  the  crossing  at  the  mill  road  so  as  to  make  it  less 
difficult  to  get  upon  the  track.  The  defendant  objected  then, 
and  assigns  as  error  now  the  admission  of  the  testimony. 
The  court  assigned  as  a  reason  for  the  ruling,  that  it  was 
competent  to  show  in  this  way  that  the  defendant  knew  of 
the  existence  of  the  crossing,  sjkI  treated  it  as  a  public  cross- 
ing, or  one  that  the  cwporaUon  was  under  obligations  to  keep 
in  repair.  Although  the  road  may  have  been  used  as  a  mill 
road,  it  may  also,  as  a  plantation  road,  have  come  within  the 
requirement  of  section  1976  of  the  code,  which  fact  would 
have  made  it  the  duty  of  the  company  to  keep  it  repaired. 
At  that  stage  of  the  trial,  it  is  not  difficult  to  see  that  it 
might  become  material  for  the  jury  to  know  whether  such 
duty  was  imposed  upon  the  defendant  by  law,  especially  if, 
in  the  further  progress  of  the  trial,  it  should  appear  that  the 
engineer,  by  keeping  a  proper  outlook,  might  have  had  reason 
to  believe  that  the  plaintiff's  wagon  was  impeded  by  some 
defect  in  crossing:  BtMoek  v.  Wilmington  etc.  R.  R.  Co.^  105 
N.  C.  180.  It  is  evident,  at  any  rate,  that  the  defendant  was 
not  prejudiced  by  the  ruling,  because  it  could  not  have  mate- 
rially influenced  the  jury  in  their  findings. 

The  judge  below  had,  unquestionably^  the  rights  io  ihe  ei« 
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ercise  of  his  discretion,  to  refase  the  motion  for  a  new  trial  on 
the  ground  of  newly  disoovired  eridenoe  in  any  case:  Carson 
T.  DeUinger,  90  N.  C.  228. 

There  is  no  enoTi  And  the  motion  tat  a  new  trial  must  be 
leftifled.  ___^ 

Ruutois  OOMPAHIH— DVTT  TO  OiTB  WABioira  IT  Cbossiitos.  —  Wher« 
tiM  &ilsre  of  ui  angiiMWr  to  ghro  wtraing  on  the  approach  of  his  train  to  a 
eroMmg  is  tho  caoae  of  ui  injury  to  one  who  ventured  upon  the  crossing 
wliflo  aeting  ia  an  ordinarfly  pradent  manner,  the  railroad  company  will  be 
liable  therefor:  Qidffteif  r.  Delawar$  eie.  Canal  Co.,  142  Pa.  St.  388;  24  Am. 
81.  Bep.  604,  and  note,  where  the  eases  on  this  subject  are  oollected;  ex* 
tended  note  to  Wettch  r.  ffaiudbal  etc  R.  R.  Co,,  87  Am.  Rep.  443;  Strnft  v. 
Siaten  Idatnd  eic  B.  R,  Co.,  123  N.  Y.  645;  Toledo  etc  R.  R,  Co.  r.  CUne,  135 
HI.  41. 

Railboad  Ck>ifp Alois  —  CROSsnros — I>0tttoLook  and  Lisrur.  — Tlie 
law  requires  a  traveler  to  look  and  Ibten  lor  the  approach  of  a  train  before 
venturing  upon  the  track  at  a  public  crossing,  and  if  he  neglects  so  to  do,  he 
oaonot  recover  for  injuries  received  thereby:  TSieher  v.  New  York  etc  R,  A 
Co.,  124  N.  Y.  308;  21  Am.  St  Rep.  670,  and  note;  Mynning  r.  Detroit  etc 
R.  R.  Co,,  64  Mich.  93;  8  Am.  St  Rep.  804,  and  note;  extended  note  to  Ei-tid 
V.  ffudmm  mver  R,  R.  Co.,  90  Am.  Dee.  780-787;  Lmtimale  etc.  IVy  Co.  v. 
Skmmiel,  126  Ind.  85;  Nadi  v.  New  Torkotc  R,  R.  Co,,  12&  N.  Y.  715. 

KsoLiOBMOB  —  OonTBnirroBT  ^  Whsh  QuasnoH  voa  Jukt.  —  In  a  case 
involving  contributory  negiigenoa^  wtien  the  facts  are  in  dispute,  or  if  the  cir* 
cnmstances  are  such  that  sensible  men  may  diflfer  in  their  conclusions,  the 
question  should  be  left  to  the  jury:  Roddy  r.  MiMouri  Pac  R'y  Co.,  104  Mo. 
338;  24  Am.  St  Rep.  838,  and  note;  Jfoon  r.  Notihem  Pac  R.  R.  Co.,  46 
Minn.  106;  24  Am.  St  Rep^  IM,  and  note;  Swyt  v.  Siatem  hkmd  etc  R.  R. 
Co.,  128  N.  Y.  645;  RaUimon  eicR.R.Oa.  v.  WaOnm,  127  Ind.  142. 

NBOLiGKirGi  —  EviDBNGS.  — Evidence  that^  after  an  accident  the  railroad 
eompany  repaired  the  track  at  the  place  where  the  accident  had  occurred 
is  admissible  in  eridenoe,  as  tending  to  show  the  oondition  of  the  track  at  the 
time  of  the  aocident:  Stewart  v.  Boerta,  76  Wis.  85;  20  Am.  8t  Rep.  17,  and 
nottti  In  an  aetion  against  a  milroad  company  for  personal  injuries,  evidenoo 
that  after  the  accident  the  engines  ran  more  slowly  than  before  is  admissibUs 
Sapttunak  etc  R'y  Co,  r.  FUimnagan,  82  Ga.  579;  14  Am.  8t  Rspw  \9L 
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State  v.  Fbbnoh. 

[109  NOBTH  CABOUHAt  7^] 

LranufTATi  OomiBBai—  LiOKMSB  Tax.  —  A  tez  impoMd  on  merohaate  and 
all  other  daalany  of  one  tenth  of  one  per  oent  of  their  pnrohaaaa  in  or  oat 
of  the  stata^  ii  a  lioenee  or  occupation  tax  for  the  priTilege  ol  earryiDg 
on  bntineH  within  the  state,  and  is  Talid,  both  under  the  stata  oooatits- 
tion  and  that  portion  of  the  federal  oonstitaiion  giring  power  to  Cangiosi 
to  regulate  interstate  oommeroe. 

\ntkrstatb  Commbrcb — Taxatioit  —  LiOKNSB  Taxu.  —  When  tranaaetioDfl 
are  between  parties  in  diflfereot  states,  or  consist  of  the  transportatioD  of 
freight  or  passengers  from  one  state  to  another,  a  state  tax  is  proliilitted« 
whether  it  creates  disorimination  or  not;  bnt  when  the  tax  is  on  an  o»> 
eapation  carried  on  in  a  state,  or  on  property  therein,  it  is  Talid,  nnlasB 
.  it  discriminates  against  articles  brought  from  other  states  or  tKxos  tho 
sale  of  such  articles  in  the  original  paokaga. 

George  Davie  afid  Oearge  BawUree^  for  the  appellants, 

Theodore  F.  Davideon^  aUamey^eneral^  and  A.  if.  WaddM^ 

for  the  state. 

Clark,  J.  By  the  act  to  raise  revenne  (Laws  of  1891,  c. 
823,  sec.  22),  it  is  enacted  as  follows:  "  Every  merchant,  jew- 
eler, grocer,  druggist,  or  other  dealer  who  shall  buy  and  sell 
goods,  wares,  and  merchandise,  of  whatever  name  or  descrip- 
tion, not  specially  taxed  elsewhere  in  this  act,  shall,  in  addi- 
tion to  his  ad  valorem  tax  upon  his  stock,  pay  as  a  license  tax 
one  tenth  of  one  per  centam  on  the  total  amount  of  his  pur- 
chases in  or  out  of  the  state  (except  purchases  of  farm  products 
from  the  producer),  for  cash  or  credit,  whether  such  persons 
herein  mentioned  shall  purchase  as  principal,  or  through  an 
agent  or  commission  merchant.'' 

The  special  verdict  brings  the  defendants  completely  witMn 
the  provisions  of  the  act,  and  finding,  among  other  facts,  that 
the  defendants  purchased  goods  in  other  states,  brought  them 
into  this  state  and  sold  them  here,  but  made  no  purchases 
within  this  state. 

The  policy  or  advisability  of  such  taxation  rests  with  the 
legislative  branch  of  the  government  alone.  The  sole  question 
committed  to  the  courts  is  as  to  the  constitutional  power  of 
the  legislature  to  lay  the  tax. 

It  is  conceded  by  the  learned  counsel  of  the  defendants  that 
such  tax  is  not  a  property  tax,  but,  as  truly  stated  on  the  fttce 
of  the  act,  is  a  license  tax  for  the  privilege  of  carrying  on  the 
business  specified.  Ruch  license  tax  is  not  prohibited  by  the 
'junstitution  of  North  Carolina,  but  is  expressly  authorised  by 
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Bection  3,  article  5,  thereof:  Albertsony.  Wattaee^  81  N.  C.  479; 
State  V.  CoheUj  84  N.  C.  771,  Nor  is  this  mode  of  taxation 
forbidden  by  the  fourteenth  amendment  to  the  United  States 
constitution,  which  guarantees  to  all  persons  the  equal  pro- 
tection of  the  law.  It  has  been  repeatedly  held  that  the  Four- 
teenth Amendment  in  no  wise  affects  the  right  of  the  state  to 
adjust  its  system  of  taxation  in  accordance  with  its  own  con- 
stitution, ''to  classify  property  for  taxation,  subjecting  one 
kind  of  property  to  one  rate  of  taxation,  and  another  kind  to 
another  rate,  distinguishing  between  franchises,  licenses,  and 
privileges,  and  visible  and  tangible  property,  and  between 
real  and  personal  property  ":  Home  Ins,  Co.  v.  Nevt  Yark^  134 
U.  8.  694,  606;  BeU's  Gap  R.  R.  Co.  v.  Pennsylvania,  184  U.  8. 
282«  237.  Both  of  these  oases  are  cited  and  approved  by  the 
aame  court  in  a  very  recent  case:  Paeifie  Exp.  Co.  v.  Seibert^ 
142  n.  8.  839. 

The  defense,  indeed,  rests  its  case  upon  the  position  that 
the  tax,  so  far  as  it  respects  goods  purchased  in  other  states 
and  brought  into  this  state,  is  void,  as  being  in  violation  of  the 
federal  constitutiony  article  1,  section  8,  which  gives  to  Con- 
gress the  power  to  "regulate  commerce  with  foreign  nations  and 
among  the  several  states,  and  with  the  Indian  tribes." 

Under  the  decisions  of  the  supreme  court  of  the  United 
States,  if  the  *^  business,''  the  carrying  on  of  which  is  made 
liable  to  the  tax,  was  that  of  interstate  commerce,  such  as  the 
offering  for  sale  or  selling  goods  in  one  state  to  be  shipped  to 
the  buyer  who  is  in  another  state,  as  in  Bobbins  v.  Shelby  Tax- 
ing DUtriet,  120  U.  8.  489  (known  commonly  as  the  "  Drum- 
mers' "  case),  or  if  this  impost  was  laid  on  the  transportation 
of  passengers  or  freight  from  one  state  to  another  {State  Freight 
Tax  Cases,  16  Wall.  232;  Freight  Discrimination  Cases,  96 
N.  C.  428;  69  Am.  Rep.  247;  and  94  N.  C.  434;  69  Am.  Rep. 
260),  or  the  transmission  of  telegrams  across  state  lines 
{LeUmp  V.  Mobile,  127  U.  8.  640),  such  tax  would  be  inhibited. 
Bat  the  business  here  subjected  to  the  privilege  tax  is  neither 
ty  the  terms  of  the  law  nor  in  its  purport,  to  be  gathered  by 
any  reasonable  construction,  ^  interstate  dealings."  The  tax 
is  not  on  any  dealings  between  the  parties  outside  of  the  state 
and  the  defendants  within  the  state,  nor  on  the  transportation 
of  goods  into  the  state.  The  ^  bnsiness  "  taxed,  and  intended 
to  be  taxed,  is  that  of  "  buying  and  selling  goods,  wares,  and 
merchandise,''  i.  e.,  carrying  on  a  mercantile  business  in  this 
state.    The  fact  that  such  trade  or  occupation  exercised  in  this 
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state  is  carried  on  in  goods,  wares,  or  merchandise  which  had 
their  origin  out  of  the  state  cannot  make  it  '*  interstate  com- 
merce."   "^he  commerce  is  **  intrastate."    It  is  carried  on  in 
this  state  between  the  defendants  and  other  parties  in   the 
state.    It  is  an  occupation  or  trade  exercised  here  under  North 
Carolina  laws,  and  protected  by  them  from  violence  and  illegal 
interference,  from  robbery  and  thieves.    Should  the  purchaaer 
of  *'  goods,  wares,  and  merchandise  "  from  the  defendants  sub- 
sequently  ship  the  goods  to  another  state,  this  would  not  make 
tiie  dealing  between  them  "  interstate,*'  even  though  the  de« 
fendants,  at  the  time  of  such  sale,  knew  of  the  buyer's  inten« 
tion  to  so  ship  the  goods:   Brown  v.  Houston^  114  U*  S.  622. 
Neither,  for  like  reasons,  could  the  fact  that  the  ^occupation'* 
taxed  deals  in  merchandise,  some  or  all  of  which  originated 
elsewhere  than  in  North  Carolina,  make  it  **  interstate  "  traffic: 
\Vo<druff  V.  Parham^  8  Wall.  123.    The  interstate  dealing* 
were  terminated  when  the  goods  were  delivered  at  the  store  of 
the  defendants.    The  *^  business  "  subsequently  carried  on  of 
vending  and  disposing  of  them  is  intrastate  traffic,  upon  which 
the  state  can  levy  its  license  tax.    The  tax  is  not  laid  on  the 
purchases  nor  on  the  sales.    It  is  laid  as  a  '^ license  tax"  on 
every  ''  merchant,"  etc.,  who  shall  "  buy  and  sell  goods,  wares, 
and  merchandise,"  evidently  meaning  to  tax  the  occupation 
of  carrying  on  such  business  in  this  state.    As  a  mode  merely 
of  graduating  the  tax  by  some  approximation  to  the  volume 
of  business  done  (which  is  just),  it  is  provided  that  such 
license  tax  shall  be  '*one  tenth  of  one  per  centum  on  the  total 
amount  of  purchases  in  or  out  of  the  state."    In  the  late  case 
o{  State  of  Maine  v.  Grand  Trunk  IPy  Co.,  142  U.  8. 217,  this  is 
adverted  to,  and  the  court  say:  ^'This  ruling  [of  the  court 
below,  which  is  reversed]  was  founded  on  the  assumption  that 
a  reference  by  the  statute  to  the  transportation  receipts,  and  to 
a  certain  percentage  of  the  same,  in  determining  the  amount 
of  the  excise  tax,  was,  in  effect,  the  imposition  of  the  tax  upon 
such  receipts,  and   therefore  an  interference  with  interstate 
and  foreign  commerce.     But  a  resort  to  those  receipts  was 
simply  to  ascertain  the  value  of  the  business  done  by  the  cor- 
poration, and  thus  obtain  a  guide  to  a  reasonable  conclusion 
as  to  the  amount  of  the  excise  tax  which  should  be  levied,  and 
we  are  unable  to  perceive  in  that  resort  any  interference  with 
transportation,  domestic  or  foreign,  over  the  road  of  the  rail- 
road company,  or  any  regulation  of  commerce  which  consists 
in  such  transportation.    K  the  amount  ascertained  were  spe- 
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isifically  imposed  as  the  tax,  no  objection  to  its  validity  wonld 
be  pretended.  And  if  the  inquiry  of  the  state  as  to  the  value 
of  the  privilege  were  limited  to  the  receipts  of  certain  past 
years,  instead  of  the  year  in  which  the  tax  is  collected,  it  is 
•conceded  that  the  validity  of  the  tax  would  not  be  affected, 
and  if  not,  we  do  not  see  how  a  reference  to  the  results  of  any 
other  year  could  affect  its  character.  There  is  no  levy  by  the 
statute  on  the  receipts  themselves,  either  in  form  or  in  fact 
They  constitute,  as  said  above,  simply  the  means  of  ascertain- 
ing tlie  value  of  the  privilege  conferred.  This  conclusion  is 
sustained  by  the  decision  in  Home  Ins.  Co.  v.  New  Tort,  134 
n.  S.  694.^  And  the  court  go  on  to  cite  with  approval  from 
the  latter  decision  the  following:  *'The  validity  of  the  tax  can 
in  no  way  be  dependent  upon  the  mode  which  the  state  may 
•deem  fit  to  adopt  in  fixing  the  amount  for  any  year  which  it 
will  exact  for  the  franchise.  No  constitutional  objection  lies 
in  the  way  of  a  legislative  body  prescribing  any  mode  of  meas- 
urement to  determine  the  amount  it  will  charge  for  the  priv- 
ilege  it  bestows.'* 

The  tax  in  our  case  is  not  on  the  business  of  buying  goods 
out  of  the  state,  but  on  the  business  of  buying  and  selling 
goods  in  the  state,  irrespective  of  the  plaoe  of  origin  of  the 
goods,  and  the  extent  of  the  purchases,  whether  *'  in  or  out  of 
the  state,"  is  only  referred  to  as  a  basis  by  which  to  measure 
the  tax  which  shall  be  levied  on  the  business  proportionate 
with  such  approximation  to  its  volume.  It  is  admitted  that 
there  is  no  discrimination  against  goods  bought  out  of  the 
state,  and  the  sole  question  is,  whether  the  state,  in  taking  as 
the  basis  of  a  license  tax  the  value  of  the  goods  dealt  in, 
must  exclude  the  value  of  goods  manufactured  or  raised  out 
of  the  state.  If  this  were  so,  no  license  tax  could  be  imposed 
for  merchandising  in  this  state  when  the  articles  dealt  in  were 
manufactured  in  other  countries  or  other  states,  or  were  the 
products  of  a  soil  other  than  our  own,  leaving  the  fiill  weight 
of  the  tax  to  fall  upon  the  privilege  of  dealing  in  articles 
manufactured  or  the  products  of  the  soil  in  this  state.  This 
would  require  a  discrimination  against  our  own  citizens,  and 
is  not  within  the  letter  or  spirit  of  the  constitution.  The  power 
of  the  state  to  exact  a  license  tax  from  its  own  oitisens  doing 
business  in  its  borders  is  beyond  question,  and  a  discrimina- 
tion in  favor  of  non-residents  is  as  much  forbidden  as  % 
discrimination  against  them  by  the  United  States  Revised 
iStatntes,  sec.  1977:  "All  persons  within  the  jurisdiction  of  the 
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United  States  sball  have  the  same  right  in  every  state  and 
territory  to  make  and  enforce  contracts,  etc.,  and  shall  be  sub- 
ject to  like  punishments,  pains,  penalties,  taxes,  licenses,  and 
exactions  of  every  kind,  and  to  no  other." 

The  rule  deducible  from  the  authorities  seems  to  be  that  if 
the  dealings  or  transactions  are  between  parties  in  different 
states,  or  the  transportation  of  freight  or  passengers  from  one 
state  to  another,  a  tax  by  state  law  is  prohibited,  irrespective 
of  whether  there  is  "  discrimination  "  or  not;  but  where  the 
tax  is  on  an  *'  occupation  "  carried  on  in  a  state,  or  on  prop- 
erty therein,  the  state  has  power  to  levy  the  tax,  unless  it 
**  discriminates ''  against  the  articles  brought  from  other  states, 
with  the  sole  exception  that  the  sale  of  such  articles  in  the 
original  package  cannot  be  taxed  by  the  state.  Even  this  ex* 
oeption,  which  is  laid  down  in  Le%9y  v.  Hardin^  135  U.  S.  100, 
ii  strongly  controverted  by  the  able  dissenting  opinions  of 
Justices  Gray,  Harlan,  and  Brewer,  in  that  case. 

Davis,  J.  (concurring).  The  statute  under  which  the  de- 
fendants are  taxed  makes  no  discrimination  in  favor  of  the 
oitisens  of  the  state  against  the  citizens  or  property  of  other 
states;  and  in  my  opinion  the  only  purpose  of  the  framers  of 
the  federal  constitution  was  to  prevent  any  discriminations 
which  local  interest  might  suggest  in  favor  of  resident  citizens 
of  a  state  against  non-resident  citizens.  I  do  not  think  it  was 
the  purpose  of  the  oonstitution  of  the  United  States  to  confer 
upon  Congress  by  enactment,  or  upon  the  courts  by  construc- 
tion, any  authority  to  pve  non-resident  citizens  doing  business 
in  another  state  rights,  privileges,  or  exemptions  which  may 
be  lawfully  denied  to  resident  citizens  who  are  taxed  to  sup- 
port the  state,  and  to  protect  non-resident  as  well  as  resident 
citizens  in  the  discharge  of  their  business.  I  think  a  provision 
of  the  constitution  conferring  upon  Congress  the  power  to  dis- 
criminate by  exempting  non-resident  citizens  doing  business 
in  a  state  from  duties  or  burdens  which  may  be  lawfully  im- 
posed on  resident  citizens  engaged  in  the  same  business  would 
have  shocked  the  most  ultra  advocate  of  federal  power;  and 
I  do  not  think  that  one  of  the  thirteen  states  would  have 
sanctioned  a  constitution  granting  such  authority  to  the  fed- 
eral government  directly  or  by  any  fair  implication;  and  the 
federal  government  has  no  powers  except  those  delegated  by 
the  constitution,  expressly  or  by  fair  implication. 

Affirmed. 
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Imtebstatb  Oommbbob  — Liobnbb  Tax.  — A  state  may  fanpoan  a  lioenM 
tax  on  peddlen,  and  khey  oaanot  escape  therefitmi  oa  the  ground  that  the 
goods  which  they  peddle  were  mannfactared  in  another  state*  and  a  statnto 
imposing  snch  a  tax  is  not  in  violation  of  the  interstate  commerce  provision 
of  the  federal  constitntion:  BtaU  v.  Smeri^  lOS  Mo.  241;  28  Am.  St.  Rep. 
874,  and  note;  3x  paHe  Butk^  7S  Tex.  App.  S04;  AloDander  ▼.  Staie^  86  Ga. 
846;  eonira,  Mx  parte  RoaeMaU,  19  Nev.  439;  S  Am.  St  Rep.  901,  and  note^ 
with  oases  on  this  subject  collected:  Boikermd  r.  Mt^erU.  136  Pa.  St.  250| 
McLaughUu  v.  South  Bendf  126  Ind.  471.  Any  act  which  makes  a  diierim^ 
tnation  against  articles  prodnoed  in  another  state  is  «aoonstitatiooalx 
T.  Deeehautp,  63  Ark.  4901. 


State  u  Stbvbnson. 

[IflO  NOBTH  CABOUM A,  TML] 

brasBflTATB  OoMMBBCB — Taxatioit.  —  LicBNBB  Tax  bC  oba  tenth  off  one  per 
oent  on  the  total  amount  of  purchases  in  or  ont  «rf  the  stete,  made  by 
merchants  or  other  dealers  within  the  sfeata^  *' except  on  purchases  «f 
farm  prodncte  from  the  producer,"  is  a  Talid  state  occupation  tax;  ner 
does  the  exception  render  it  invalid  as  Tiolatinf  the  prinetple  of  vnif orm- 
iij  of  taxation,  or  denying  to  snch  dealers  the  equal  protsotion  ol  tha 
law%  or  as  a  regulation  of  interstate  oommeroe,  or  as  a  disorimiuatioa 
against  the  products  of  other  states* 

George  Davie  and  Oeorge  Rountree,  for  the  appellanti, 
Theodore  F.  Davideon  and  A.  M.  WadddJ^  for  the  ttafa. 


Clabk,  J.  The  defendants,  merchants. residing  and 
business  in  this  state,  have  bought  out  of  the  state  and  have 
brought  into  the  state  and  sold  goods,  not  being  farm  products 
purchased  from  the  producer,  and  have  bought  in  the  state 
and  sold  farm  products  which  were  not  purchased  from  the 
producer.  They  refused  to  list  them  under  schedule  B,  sec- 
tion 22,  of  the  revenue  act,  and  they  contend  the  act  is  void 
and  unconstitutional,  because,  — 

1.  **  It  denies  to  the  defendants  the  equal  protection  of  the 
laws:  U.  S.  Const,  14th  Amend.,  sec  1/*  It  has  been  repeat- 
edly held  that  the  Fourteenth  Amendment  was  not  intended 
to  "  compel  a  state  to  adopt  an  iron  rule  of  equal  taxation,** 
or  '*to  prevent  it  from  adjusting  its  system  of  taxation  in  all 
proper  and  reasonable  ways  ":  BeWe  Gap  R.  R.  Co.  v.  Pennnyl- 
pania,  134  U.  S.  232,  237;  Home  Ine.  Co.  v.  New  York,  134  U.  8. 
594,  606.  Both  these  cases  are  cited  and  approved  in  Pacific 
Exprees  Co.  v.  Seibert,  142  U.  S.  839.  The  Fourteenth  Amend- 
ment  certainly  has  no  application  to  a  case  like  the  present. 
ss  we  have  held  in  State  v.  French,  109  N.  a  722;  ante,  v  '^H.S. 
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2.  **  In  BO  far  as  it  applies  to  goods  purchased  outside  of  the 
state,  it  is  a  *  regulation  of  commerce  among  the  states ':  U.  S. 
Const.,  art  1,  sec.  8,  par.  3."  This  point  was  also  presented 
and  passed  upon  in  the  case  of  8iai$  ▼.  Frmch^  lOJ  N.  C.  722; 
anie^  p.  588.  It  is  sufficient  to  say  that  the  tax  is  not  on  "  in- 
terstate" dealings,  but  on  the  occupation  of  carrying  on  a 
mercantile  business  in  this  state;  and  instead  of  levying  a 
fixed  sum,  irrespective  of  the  quantity  of  business  done,  the 
statute  graduates  the  tax  according  to  the  amount  of  pur- 
chases, "whether  made  within  or  without  the  state."  If  the 
defendants  had  removed  here  from  another  state,  while  there 
could  be  no  tax  on  their  transportation  here,  they  would  be 
liable,  after  their  arrival,  to  a  license  tax  on  their  *'  occupa* 
tion,"  if  there  was  no  discrimination.  In  the  same  manner,  if 
they  brought  goods  with  them,  this  would  not  prevent  a  prop* 
erty  tax  on  the  goods,  or  a  license  tax  on  the  trade  or  occupa- 
tion in  which  such  goods  were  used,  provided  there  was  no 
discrimination  on  account  of  the  place  of  origin  of  the  goods. 

8.  "It  discriminates  against  the  products  of  other  states, 
and  is  repugnant  to  the  United  States  constitution,  article  4, 
section  2,  paragraph  1."  The  act  makes  no  discrimination 
against  products  brought  from  elsewhere.  It  is  couched  in 
general  terms,  and  exempts  purchases  of  farm  products  from 
the  producer,  wherever  raised,  from  being  taken  into  account 
in  ascertaining  the  basis  upon  which  the  amount  of  the  license 
tax  is  graduated.  This  is  neither  neceBsariiy  nor  within  reap 
sonable  construction  a  discrimination  against  farmers  in  other 
states.  Florida  oranges,  northern  com,  wheat,  and  apples,  and 
other  farm  products  of  other  states,  are  ordinarily  largely  dealt 
in,  and  the  amount  of  the  purchases  thereof  from  the  producers 
are  omitted,  equidly  with  similar  purchases  of  farm  products 
raised  in  this  state,  in  adjusting  the  amount  of  license  tax 
required  by  the  act  It  is  true  that  a  law  professing  to  be  non- 
discriminating on  its  face  may,  from  the  circumstances  and 
in  its  application,  be  held  to  be  really  discriminating,  and 
hence  unconstitutional,  as  in  the  meat  and  guano  inspection 
cases:  Brimmer  v.  Rebman^  188  U.  S.  78;  Minnesota  v.  Barbery 
136  U.  S.  313;  American  Fertilizer  Co.  v.  Board  of  Agrieultnre^ 
43  Fed.  Rep.  618.  But  these  were  cases  of  taxation  or  pro- 
hibition. The  provision  before  us  is  only  aii  exemption.  It 
does  not  tax  the  non-resident  farmer,  or  put  him  at  any  dis- 
advantage as  compared  with  the  farmer  residing  in  this  state. 
This  point  has  reoendy  been  considered  by  Seymour,  J.,  in 
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the  United  States  diiitrict  oonrt  for  the  eaatern  district  of 
North  CaroIiDa,  in  a  Tery  able  opinion  conBtruing  this  ftry 
statute  {Ex  parte  Brcwt^  48  Fed.  Rep.  485),  the  reasoning  in 
which  case  in  this  aspect  of  it  seems  to  us  satisfactory  and 
conclusive. 

4.  "  That  it  violates  the  principle  of  uniformity  in  taxation: 
Const  N.  C,  art.  6,  sees.  6,  6." 

This  is  a  privilege  tax  on  a  trade  or  occupation,  and  is  au- 
thorized by  the  constitution  of  North  Carolina  (art.  6,  sec.  8), 
in  addition  to  the  ad  valorem  tax  on  property:  AlberUim  v. 
Wallace,  81  N.  C.  479;  State  v.  Cotienj  84  N.  C,  771.  It  was 
in  the  discretion  of  the  legislature  to  impose  either  a  specific 
tax  or  one  graduated  by  the  extent  of  the  business  done:  8taU 
▼.  PoweUj  100  N.  C.  625.  Such  tax  is  uniform  when  it  is  equal 
on  all  persons  in  the  same  class:  Oatlin  v.  Tarboro^  78  N.  C. 
119;  State  v.  PoweU,  100  N.  C.  526.  Graduating  a  merchant's 
license  tax  by  the  amount  of  his  purchase  of  a  certain  class  of 
goods,  and  not  by  the  amount  of  his  total  purchases,  is  not 
imposing  unequal  taxes  on  the  goods.  It  is  merely  a  mode  of 
graduating,  according  to  the  wisdom  and  discretion  of  the 
legislature,  the  amount  of  the  license  tax  for  carrying  on  any 
specified  occupation* 

But  treating  it  as  a  *^  classification/'  this  law  puts  all  mer^ 
chants  dealing  in  farm  products  purchased  from  the  producer 
in  one  class,  and  all  merchants  not  dealing  in  farm  products 
purchased  from  the  producer  in  another  class,  and  treats  all 
in  each  class  alike.  There  is  no  discrimination  in  either  class. 
The  power  to  select  particular  trades  or  occupations  and  sub- 
ject them  to  a  license  tax  cannot  be  denied  to  the  legislaturOi 
nor  the  power  to  tax  such  trades  according  to  different 
rules,  provided  the  rule  in  regard  to  each  business  is  uniform. 
**  It  may  be  different  upon  a  dealer  in  whisky  by  retail  from 
that  on  a  wholesale  dealer,  or  a  dealer  in  whisky  from  what 
it  is  on  a  dealer  in  ^ain,"  etc.,  says  Judge  Rodman  in  Oatlin 
T.  Tarboro^  78  N.  C.  119,  and  so  it  may  of  course  be  different 
ofi  a  dealer  in  farm  products  purchased  from  the  producer 
from  that  on  a  dealer  in  other  goods."  Indeed,  there  can  be, 
strictly  speaking,  no  uniform,  proportional,  and  ad  valorem 
tax  on  all  trades,  professions,  franchises,  and  incomes,  taken 
together,  because  they  are  so  dissimilar  that  there  is  no  prac- 
ticable means  of  arriving  at  what  should  be  a  uniform  tax 
common  to  them  all.  How  could  a  tax  be  ^*  uniform  "  or  pro- 
portional between  the  profession  of  law  or  medicine,  livery- 
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•table  keepers,  merohants,  keepers  of  ferries,  etc.  The  legis- 
lature oould  lay  a  franchise  tax  on  some  callings,  and  it  would 
not  be  illegal  because  some  other  occupation  was  not  taxed. 
It  could  lay  a  fixed  tax  on  some  occupations  and  graduate  it 
on  others  by  the  volume  of  business  done,  or  in  any  other  mode 
it  may  deem  fit:  Home  Ins.  Co.  v.  New  York^  134  U.  B.  694. 
It  is  within  the  lepslative  powers  to  define  the  different  classes 
and  to  fix  the  license  tax  required  of  each  class.  All  the  licensee 
ean  demand  is,  that  he  shall  not  be  taxed  at  a  different  rate 
from  others  in  the  same  occupation  as  **  classified  "  by  legisla- 
tive enactment. 

The  act  provides:  "Every  merchant,  jeweler,  grocer,  druggist, 
«r  other  dealer,  etc.,  shall  pay  as  a  license  tax  one  tenth  of  one 
per  centum  on  the  total  amount  of  purchases  in  or  out  of  the 
state  (except  purchases  of  farm  products  from  the  producer)." 
This  language  makes  no  discrimination  in  favor  of  or  against 
any  merchant,  jeweler,  grocer,  druggist,  or  other  dealer.  On 
ftlie  contrary,  it  taxes  the  business  of  each  alike,  and  exempts 
each  alike  from  the  necessity  of  listing  his  purchases  of  farm 
products  from  the  producer.  The  act,  in  our  opinion,  is  not 
obnoxious  for  any  of  the  reasons  urged  against  it,  and  the  judg- 
ment of  the  oourt  below  should  be  affirmed. 


IvmsfAsn  OoMMnKB — Lniira  Tax.-^A  Ux  impossd  oa  metoluakto 
ftU  other  daftlen,  of  on*  tmtii  of  oo«  per  oent  of  their  parehaaee  in  or  out 
•f  the  slate,  i»  e  ttoenee  or  ooeapetion  tez,  and  m  valldi  SiaU  r.  Fremek,  lOS 
K.  CL  7S2|  mtti,  p^  588^  sad  note.  Pereonsny  wo  ehell  doob*  tiM  oorreotaesi 
•f  tiM  two  pveoeding  dediioae  antfl  th^  he^e  been  approved  by  the  higbeil 
el  the  national  ooarta  They  aanotioa  the  impoutkn  of  a  tax  on  oommeroe 
carried  oa  in  another  states  and  fai  exempting  from  aneh  tax  farm  prodneti 
pordiaoed  of  the  prodneer,  they  diaerimlnate  in  favor  of  loeal  prodnctsi  For 
both  of  theee  foaaoni  they  are  objeotionable,  aa  tending  to  refvlnte  interstate 
eiamerc«w    Upon  this  Mbjeot^  aee  note  to /Vipli  ▼.  Wemfit,  V  Amml  SL  Rtp. 
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[109  North  Cabouna,  7H4.] 

PoRffTCATioir  AND  Adultsbt  U  a  joint  acty  and  to  conTiot,  It  miut  1m  she 
that  two  penona,  a  male  aad  a  female,  ha^e  habitoally  indulged  ia 
onlawfal  eexnal  intercoarae;  bat  it  i«  not  essential  to  the  oonvictioii 
of  one  of  them  to  show  that  both  had  a  guilty  intent.  The  one  having 
each  intent  may  be  convicted,  although  the  other,  through  an  ignoranoe 
of  the  facts,  had  no  such  intent. 

In  Formication  and  Adultsbt,  Criminal  Intknt  need  not  bo  alleged  nor 
proved.  The  crime  is  established  when  it  is  proved  that  a  man  and 
woman,  not  being  married  to  eaeh  other,  habitually  engaged  in  sexual 
intercourse. 

PuRNiCATioN  AND  Adultbrt. — Whisre  the  aoensed  lived  for  yean  with  a 
woman  as  his  wife  under  a  marriage  bigamona  as  to  him,  he  la  gnilty  of 
foruicatiou  and  adultery,  although  during  all  the  time  the  woman  was 
ignorant  of  his  previous  marriage^  and  consequently  innooent  ol  any 
gnilty  intent  or  crime. 

Ex TKADiTioif.  —  A  prisoner  who  voluntarily  aooompanies  an  officer  into  tho 
state  without  the  use  of  extradition  papers  issued  in  his  case  oaonol 
afterwards  object  to  the  rogularity  of  such  papers. 

/.  A.  Forney ^  for  the  appellant. 

Theodore  F.  Davidson^  attomey^eneral^  for  the  etato. 

Clark,  J.  The  epecial  verdict  finds  that  the  defendant, 
not  being  legally  married  to  his  co-defendant  (who  was  not  on 
trial),  lived  with  her  for  years  as  man  and  wife.  The  inter- 
esting  question  is  not  now  before  us,  whether  he  is  not  also 
guilty  of  bigamy  when  he  has  gone  through  the  ceremony  of 
marriage  with  her  in  another  state,  having  at  the  time  a  law- 
fal  wife  living.  The  state  has  chosen  to  prosecute  him  for 
fornication  and  adullery,  the  court  below  adjudged  him  guilty 
on  the  special  verdict,  and  the  appeal  presents  the  correctneM 
of  *'  '^t  ruling  for  review. 

it  is  true  that  fornication  and  adultery  is  a  joint  aoi.  It 
must  be  shown  that  two  persons,  a  male  and  a  female,  hav« 
habitually  indulged  in  unlawful  sexual  intercourse.  But  it  is 
not  essential  to  show  that  both  parties  had  a  guilty  intent  It 
is  sufficient  if  both  parties  participated  in  the  unlawful  sex- 
ual intercourse.  This  is  demonstrated  frequently  in  practiooi 
by  placing  one  defendant  on  trial  when  nothing  need  be 
proven  as  to  the  other  defendant,  who  is  not  on  trial,  beyond 
the  incidental  fact  that  it  is  shown  as  against  the  party  on 
trial  that  the  unlawful  and  habitual  sexual  intercourse  ex- 
isted  between  them.  Nor  can  it  make  any  difference  that 
here  it  affirmatively  appears  that  the  party  not  on  trial  had 
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no  guilty  intent;  for  if  the  guilty  intent  of  both  parties  is 
essential  to  the  conviction  of  the  party  on  trial,  the  burden 
would  always  be  on  the  state  to  prove  it.  But  in  truth,  all 
that  is  necessary  to  be  shown  (when  only  one  is  on  trial)  is, 
that  there  was  illicit  and  habitual  sexual  intercourse  by  the 
party  on  trial  with  the  person  of  the  opposite  sex,  charged  in 
the  indictment.  There  is  nothing  in  this  which  conflicts  with 
tlie  authority  of  State  ▼.  Mainor,  6  Ired.  840  (though  even  that 
is  somewhat  questioned  in  State  v.  Rinehart^  106  N.  C.  787), 
which  holds  that  if  one  is  put  on  trial  and  acquitted,  the 
other  cannot  be  convicted.  The  reason  there  given  for  this  (if 
valid)  is,  that  the  verdict  of  acquittal  establishes  against  the 
state  that  there  was  no  illicit  sexual  intercourse  between  the 
parties,  or,  in  the  words  of  the  decision,  '*  that  there  has  been 
no  joint  act."  But  there  may,  without  countervailing  that 
authority,  well  be,  as  in  this  case,  an  unlawful  sexual  inter- 
oourse,  wherein  one  party  has  a  guilty  intent,  and  the  other, 
through  ignorance  of  the  facts,  not  have  such  intent  The  in- 
tercourse may  be  illicit  as  to  both,  but  perhaps  criminal  as  to 
one  only.  It  would  be  strange,  indeed,  if  the  defendant,  who 
has  violated  the  law  flagrantly  and  intentionally  for  years  by 
living  as  man  and  wife  with  a  woman  he  knew  was  not  his 
wife,  should  not  be  guilty  of  the  offense  of  fornication  and 
adultery,  because  he  added  to  his  offense  the  fraud  of  making 
a  good  woman  falsely  believe  that  she  was  his  wife.  This 
case  also  differs  from  State  v.  MainoVf  6  Ired.  340,  in  that  here 
neither  were  both  parties  on  trial,  nor  had  one  been  previoosly 
tried  and  acquitted. 

In  Alonzo  y.  StaU,  15  Tex.  App.  878,  49  Am.  Rep.  207,  it  is 
said:  ''  While  it  is  true  that  to  constitute  adultery  there  most 
be  a  joint  physical  act,  it  is  certainly  not  true  that  there  most 
be  a  joint  criminal  intent  The  bodies  must  concur  in  the  act, 
but  the  minds  may  not.  While  the  criminal  intent  may  exist 
in  the  mind  of  one  of  the  parties  to  the  physical  act,  there 
may  be  no  such  intent  in  the  mind  of  the  other  party.  One 
may  be  guilty,  the  other  innocent,  and  yet  the  joint  physical 
act  necessary  to  constitute  adultery  was  complete.  Thus  if 
one  of  the  parties  was  at  the  time  of  committing  the  physical 
aet  insane,  certainly  such  party  has  committed  no  crime;  but 
it  certainly  cannot  be  contended  that  the  other  party,  who  was 
sane,  has  committed  no  crime.  So  if  one  of  the  parties  was 
mistaken  as  to  a  matter  of  fact,  after  exercising  due  care  to 
ascertain  the  truth  in  relation  to  such  fact^  which  fact,  bad  it 
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been  true,  would  have  rendered  the  alleged  criminal  act  legal 
and  innocent,  the  party  so  acting  under  such  mistake  of  fact 
would  be  innocent  of  crime.  But  suppose  the  other  party  was 
not  mistaken  as  to  such  fact,  but  on  the  contrary,  well  knew 
the  true  fact  which  rendered  the  connection  illicit,  would  this 
party  be  regarded  as  guilty  of  no  offense  because  the  mistaken 
party  was  innocent?  Suppose  a  father  and  his  daughter  an 
indicted  for  incestuous  intercourse  with  each  other.  Upon 
the  trial  of  the  daughter,  it  is  conclusively  proved  that  at  the 
time  of  committing  the  physical  act  she  was  an  idiot,  or  that 
she  was  wholly  ignorant  of  the  relationship  between  herself 
and  her  father,  without  any  fault  of  hers;  of  course,  in  either 
of  these  cases,  she  would  be  acquitted.  Would  it  not  be  mon- 
strous to  hold  that,  because  of  her  innocence,  the  beastly  father 
must  go  unpunished  for  his  unnatural  crime?  Such  cannot 
be  the  law,  and  such,  we  believe,  is  not  the  law  as  declared  by 
the  weight  of  authority." 

In  Missouri  it  has  been  held,  in  a  case  of  incest,  where  one 
party  had  knowledge-  of  the  relationship  and  the  other  was 
ignorant  of  it,  that  the  former  may  be  convicted  and  the  latter 
acquitted:  State  v.  £U{8, 74  Mo.  886;  41  Am.  Rep.  821.  Bishop 
(Statutory  Crimes,  sec.  660)  says  that  when  the  woman  is  too 
drunk  to  give  consent,  the  man  may  be  prosecuted  for  rape  or 
adultery,  at  the  option  of  the  prosecuting  power.  In  2  Whar- 
ton's Criminal  Law,  it  is  also  said  that  the  woman  may  be 
innocent  because  irresponsible  (for  any  cause),  though  the 
man  may  be  guilty;  to  same  effect.  State  v.  Sanders,  80  Iowa 
582;  StaU  y.  Donovan,  61  Iowa,  278;  Cammonwealih  v.  JSol^ 
many  181  Mass.  577;  41  Am.  Rep.  248. 

The  fact  is  not  to  be  lost  sight  of,  that  in  an  indictment  for 
fornication  and  adultery,  the  state  is  not  called  on  to  prove  a 
criminal  intent  The  case  is  made  out  when  it  is  shown  that 
a  man  and  woman,  not  being  married  to  each  other,  habitually 
engaged  in  sexual  intercourse.  That  this  is  '*  lewd  and  las- 
civious "  is  not  required  to  be  shown,  but  is  an  inference  of 
law  from  the  facts  proved,  as  with  ''  malice  "  in  indictments 
for  homicide,  even  though  in  the  latter  case  an  intent  must  be 
charged.  As  to  this  offense,  no  intent  is  required  to  be  charged 
or  proved.  Indeed,  when  the  habitual  sexual  intercourse  is 
shown,  the  law  oasts  the  burden  of  showing  marriage  on  the 
defendants  {StaU  v.  MeDuffie,  107  N.  C.  885;  State  v.  Peeplee^ 
108  N.  C.  768),  both  as  to  this  offense  and  in  bastardy  prooeer^ 
ings.    Either  party  may  avoid  each  Isgal  coooliisaoii  by  show* 
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ing  that  he  or  she  was  insane,  idiotic^  or  without  fault  ignorant 
of  r.e  facts.  But  such  defense  of  a  want  of  intent  cannot 
inure  to  the  benefit  of  the  other  party,  who  had  the  intent.  It 
is  otherwise,  under  State  ▼.  JIfatnor,  6  Ired.  340,  if  the  act  of 
unlawful  sexual  intercourse  between  the  two,  which  it  is  in- 
cumbent upon  the  state  to  show,  is  found  in  the  negative  as 
to  one  of  the  two  parties  charged. 

This  distinction  must  exist:  1.  Because  in  the  nature  of 
tilings  the  state  can  show  no  intent  except  that  of  an  habitual 
engaging  in  unlawful  sexual  intercourse  by  the  parties  charged; 
2.  If  the  state  must  show  the  guilty  intent  beyond  the  intent 
to  do  the  act,  the  parties  not  being  married  to  each  other,  those 
who  lived  in  illegal  habitual  sexual  intercourse,  believing  it  to 
be  lawful,  as  Mormons,  free-lovers,  and  the  like,  would  not  be 
indictable;  8.  A  party  who  lived  in  such  habitual  adulterous 
intercourse  with  an  idiot  or  insane  person,  or  who  might  in- 
duce another  person  to  go  through  the  ceremony  of  marriage 
before  one  who  was  not  authorized  to  celebrate  it,  by  falsely 
pretending  to  the  other  party  that  the  celebrant  was  a  proper 
officer,  would  be  guilty  of  no  offense.  It  would  always  be  easy 
in  indictments  for  this  offense  to  show  a  pretended  ceremony 
l)efore  some  one  not  an  officer,  and  that  the  woman  believed 
him  to  be  such,  and  neither  party  (if  this  were  law)  could  be 
convicted.  The  man  could  thus  have  the  benefits  of  matri- 
mony without  its  responsibility  as  to  offspring  or  the  publia 

In  the  present  case,  the  male  defendant  has  grossly  violated 
the  law,  and  has  sinned  against  the  woman  as  well  as  the  law, 
and  her  simple,  unsuspecting  "  faith  "  in  his  honor  and  troth 
cannot  **  be  imputed  to  him  for  righteousness,"  though  it  may 
be  so  as  to  herself,  if  she  was  innocent  of  **  contributory  neg- 
ligence/' and  made  reasonable  inquiry. 

Speaking  for  the  majority  of  the  court,  the  case  of  State  v. 
Mnii^or,  6  Ired.  840,  cannot  be  sustained  on  reason,  since  one 
may  be  put  on  trial  for  this  offense  and  acquitted  for  lack  of 
proof,  and  when  the  other  is  tried  the  proof  may  be  ample, 
and  there  can  be  no  estoppel  as  to  the  state  in  favor  of  a 
party  not  on  trial  (State  v.  CaldwM,  8  Baxt  676),  as  there  is 
none  against  him  when  put  on  trial  for  this  offense  after  con* 
viction  of  the  other  party:  8t(ite  v.  Parham^  6  Jones,  416. 
Or  when  both  are  on  trial  together,  there  may  be  ample  proof 
as  to  one  by  confession,  as  in  State  v.  Rinehart^  106  N.  C.  787, 
which  cannot  be  evidence  against  the  other.  iState  v.  Mainor^ 
6  Ired.  840,  stands  alone.    Dr.  Wharton  (2  Grim.  Law,  1788) 
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presslj  refers  to  it,  and  says  that  it  cannot  be  sustained, 
either  by  authority  or  reason.  Indeed,  however,  as  we  have 
said,  the  decision  in  State  ▼.  Mainor^  6  Ired.  340,  is  placed  on 
the  ground  that  ''the  record  aflSrms  that  there  was  no  joint 
act."  Here  there  is  no  verdict  establishing,  as  to  the  woman, 
that  she  did  not  have  illegal  habitual  sexual  intercourse  with 
the  man.  On  the  contrary,  it  is  expressly  found  that  she  did. 
If  she  is  withdrawn  from  liability  by  her  lack  of  knowledge  of 
the  facts,  he  can  receive  no  shelter  or  benefit  from  an  exculpa- 
tory matter  in  which  she  does  not  share. 

This  offense  differs  from  an  indictment  for  conspiracy,  in 
that  the  latter  requires  the  concurrence  of  two  or  more  minds. 
No  act  whatever  need  be  shown:  State  v.  Brady,  107  N.  C. 
822.  Hence,  if  the  indictment  charges  two  persons  with  a 
conspiracy,  and  by  a  verdict  the  non-concurrence  of  one  mind 
is  shown,  there  can  be  no  conviction  of  the  other  defendant. 
The  offense  is  mental,  and  lies  wholly  in  the  intent.  But 
fornication  and  adultery  is  a  joint  physical  act.  No  intent  is 
charged,  and  of  course  none  need  be  proven.  If  the  joint  act 
is  shown,  the  non-participation  of  the  mind  of  one  of  the  parties 
will  not  relieve  the  other.  Hence,  in  a  late  case  under  the 
Virginia  statute,  of  fornication  and  adultery  (which  defines  the 
offense  verbatim  in  the  language  of  our  statute),  it  is  held  that 
either  party  can  be  indicted  alone  in  a  separate  bill:  Scott  v. 
Cwnmonwealthj  77  Va.  844.  This  would  not  be  permissible  as 
to  conspiracy,  or  any  other  offense  where  the  concurrence  of 
two  persons  in  the  intent,  and  not  merely  in  the  act,  must  be 
alleged  and  proven.  An  offense  on  "  all  fours"  with  this  is  the 
crime  of  incest,  which  is,  in  every  particular,  the  crime  of 
fornication'  and  adultery,  with  the  sole  addition  of  the  relation- 
ship of  the  parties,  and  as  to  that  offense  the  authorities  all 
agree  that  one  may  be  convicted,  when  the  other,  from  lack  of 
mind  or  ignorance  of  the  facts,  may  properly  be  acquitted. 
When  the  habitual  sexual  intercourse  between  persons  not 
married  to  each  other  is  in  proof,  such  intercourse  is  '*  lewd 
and  lascivious,"  nothing  else  appearing.  If  by  lack  of  mind, 
or  want  of  knowledge,  it  is  not  so  as  to  either  party,  it  is  none 
the  less  still  'Mewd  and  lascivious"  as  to  the  other. 

As  to  the  other  plea,  it  is  auflScient  to  say  that  the  defendant 
came  back  to  the  state  voluntarily,  not  upon  extradition 
papers,  and  the  point  intended  to  be  raised  in  that  regard  is 
not  presented. 

P^  Curiam.    No 
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MnBiMOir,  C.  J.,  diasented,  and  after  qaoting  •eotioa  1041,  North  Cuo* 
Una  code,  to  the  effect  that  *'  if  any  man  and  woman,  not  being  married  to 
•aeh  other,  shall  lewdly  and  iMoivionsly  aaeocate,  bed,  and  oohabit  together, 
theyihall  bo  guilty  of  a  misdemeanor,  "laid;  'To  constttnte  the  eexaal  inter* 
ooane  thud  prohibited,  the  act  or  acts  mnet  have  the  quality  of  lewdness  and 
laaoirionsneea,  not  simply  on  the  part  of  one,  bnt  both  of  the  parties.  The 
offenee  eomplete  is  their  joint  act  in  all  material  respects,  and  oannot  be 
otherwise  oommitted.  The  statute  in  respeot  to  fornication  and  adultery 
does  not^  as  we  have  seen,  make  the  simple  act  of  sexual  interoourso  tndiet- 
able.  To  create  this  offense,  the  male  and  female,  not  being  married  to  each 
other,  mnst  'lewdly  and  lasciviously  associate,  bed,  and  cohabit  together.' 
There  mnst  exist  the  common  purpose  and  knowledge  of  it  to  be  lewd  and 
Usdvions  in  the  association,  bedding,  and  cohabiting  forbidden,  else  the 
offense  is  not  complete.  If  the  bote  are  as  the  jnry  found  them  to  be,  it 
would  seem  that  the  appellant  should  have  been  indicted  for  bigamgr,  and 
not  for  the  excuse  eharged  in  the  indictment.''  In  speaking  of  the  facta  in 
the  case,  Judge  Merrimon  said:  **  The  facts  found  as  to  the  male  defendant, 
the  appellanti  who  alone  was  put  upon  his  trial,  tend  strongly  to  show  that 
he  was  guilty  of  the  much  graver  crime  of  bigamy.  But  as  to  the  female  de- 
fendant^  who  was  not  put  upon  her  trial,  the  facts  found  by  the  Terdiet  ahow 
that  she  was  not  guilty.  She  was  innocenti —  she  thought  that  the  male  de- 
fendant was  her  lawful  husband,  and  as  soon  as  she  became  sensible  of  his  per* 
fidy  and  crime  she  ceased  to  live  with  him.  She  did  not,  in  a  legal  sense,  — 
that  of  the  statute, —  'lewdly  and  lasciviously  associate,  bed,  aad  oohabit  to- 
gether' with  him."  And  he  ooneluded  that  as  she  was  not  guilty  of  the 
offense  charged,  the  appellant  could  not  be^  and  was  consequently  entitled 
to  his  discharge;  dting,  in  support  of  this  riew,  Staie  t.  Mainor^  6  Ired.  840; 
StaU  ▼.  Parham,  6  Jones,  416;  8iate  ▼•  Lftrlg^  7  Jones,  168;  8iaU  t«  i?tej»- 
Aofi.  100  N.  0.  787. 

Adultebt  and  Forhioatiov — What  OonsTmrm  trs  Owwmtmm.  — See 
HaU  V.  SiaU^  88  AU.  236;  16  Am.  St.  Repw  61,  and  note;  OomnuMweaUh  v. 
Oall,  21  Fick.  609;  S2  Am.  Dea  289,  and  nota  A  marriage  oelelwated  under 
Uoease  is  unlawful  when  the  man  haa  another  wife  livings  and  the  cohabita- 
tion of  the  parties  under  it  is  adulterous:  Voughan  ▼.  SuOtt  83  Ala  55. 
Fomioation  by  unmarried  parties  may  be  oommitted  in  two  ways:  1.  By  the 
Uving  together  and  carnal  interoourse  with  each  other;  2L  By  habitual  car- 
nal intercourse  without  liring  together;  Tlwmu  ▼.  8taU,  28  Tex»  App.  300; 
Liciter  ▼•  8uae^  23  Fla.  839. 

BxTBADmoH.  —  The  mere  faot  that  a  prisoner,  being  a  fugitire  from  justice, 
was  kidnaped  in  another  state  and  brought  into  the  state  from  which  he 
had  fled,  is  no  reason  why  he  should  be  released:  Bx  parte  Barker,  87  Ala  4; 
13  Am.  St.  Bep.  17;  note  to  In  re  FeUer,  67  Am.  Dea  399;  8iatt  r.  Smitk,  1 
Bail.  283;  19  Am.  Deo.  679.  When  a  person  is  arrested  in  a  sister  state, 
and,  without  being  extradited,  is  brought  into  another  to  answer  to  a  ertminal 
offense,  such  person  is  unlawfully  deprived  of  his  liberty,  and  is  entitled  to  a 
disoharget  7a  r$  Mobkuom,  29  Neb.  136;  onfs,  p.  378,  and  nota^ 
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G006B   BiTBB  Bank  v.   Willow   Lakb   School 

Township. 

fl  HoBTS  Dakota,  91] 

SoBOeo.  TowHSBXP  WAm&Aim  Ibbusd  to  pay  for  wmHom  of  tuohera  who 
hold  BO  lawful  oertifioate  of  qualification  aro  without  oonuderation  aad 
Toid.  Such  ponona  oannot  bo  omplojed  to  teaoh,  nnder  the  ozpreM 
tenu  of  tho  itatate. 

Kboosiablb  iHRmumnm  —  Sobdol  Towkshif  Wabxahts  ajib  hot  Nboo- 
TIABUI  iKBTBUMBm,  Ib  tho  mhio  that  tboir  negotiatkn  or  ownonhip 
by  innooent  purohaBnrs  for  valae  will  out  off  dofentei. 

BnoPFBL. — School  Township  n  mot  K^itopfed  bt  thb  False  Reprb- 
BBiTTATiOKs  OF  TT8  Opfioebs  bs  to  the  eziateooo  of  faots  authoriaing  the 
fawitoo  of  a  warrant  for  tho  payment  ol  aohool  money. 

Toid  Muitioipal  Oomtkaot — RnnirnoN  of  Fwam  oif.  —  When  a  oon* 
tract  entered  into  by  a  school  township  for  the  payment  of  school  money 
is  Toid  or  prohibited  by  express  declaration  of  statute,  the  retention  by 
■neh  mvnioipality  of  the  froits  of  such  contract  will  not  subject  it  to 
ItabDity,  eithor  under  mdi  contract  or  upon  a  quantum  meruiL 

UVQVAUmD   SOBOOIrTBAaHBE  OB   HD  AflBIGinB    BOT   BbTITLBD  TO  €k>M« 

rBBBATiON.  — One  who  teaohei  school  without  a  certificate  of  qualifica- 
tion, in  violation  of  the  express  terms  of  a  statute,  is  not  entitled  to 
eompensation  for  his  senrices,  eyen  though  the  school  officers  have  issued 
a  warrant  therefor.    His  assignee  is  entitled  to  no  greater  rights  than 

hJTlBOlf. 

A.  B,  LevUee^  for  the  appellant. 

E.  /•  and  /•  P.  MeMahon,  and  J,  E.  Rohtnaon^  for  the  respond- 
ent. 

C0BLI8B,  C.  J.    The  judgment  in  favor  of  the  defendant 
most  be  afib'med*    The  aotion  was  upon  three  school  town- 
warrauts  iesued  by  the  officers  of  the  defendant.    These 
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warrants  are  void.  They  were  issued  to  pay  for  the  servicea 
of  a  teacher  who  held  no  lawful  certificate  of  qualification. 
No  such  person  can  be  employed  to  teach.  The  statute  bo 
declares,  and  any  contract  made  in  yiolation  of  this  provision 
is  void  by  the  express  terms  of  the  same  act:  Comp.  Lawa, 
sec.  1728.  There  was  therefore  no  consideration  for  these 
warrants.  The  teacher  had  no  claim  against  the  defendant, 
because  the  statute  declares  she  should  not  be  employed  to 
teach,  and  every  act  in  violation  of  this  provision  was  a  nul- 
lity, so  far  as  the  liability  of  the  defendant  is  concerned.  The 
plaintiff  cannot  claim  protection  as  an  innocent  purchaser  for 
value.  That  such  instruments  are  not  negotiable  in  the  sense 
that  their  negotiation  will  cut  off  defenses  is  the  voice  of  all 
the  decisions:  Wall  v.  Monroe  Co.^  103  U.  S.  74;  Mayor  v.  /2ay, 
19  Wall.  468;  1  Dillon  on  Municipal  Corporations,  3d  ed.,  sec 
603;  Miner  v.  Vedder^  66  Mich.  101.  The  purchaser  buys  at 
his  peril.  Nor  is  the  doctrine  of  estoppel  applicable.  Could 
town  officers  in  this  manner  estop  a  municipal  corporation, 
void  acts  —  acts  void  because  expressly  forbidden  by  the 
sovereign  —  would  have  validity,  and  the  will  of  the  legisla- 
ture would  be  nullified  by  the  conduct  or  statement  of  mere 
municipal  agents.  The  oases  cited  on  this  point  have  no 
bearing  on  this  question.  No  decision  can  be  found  holding 
that  a  void  warrant  receives  life  from  the  false  statement  of 
such  an  agent,  under  the  circumstances  existing  in  this  case. 
Unless  we  were  willing  to  leave  such  corporations  to  the  mercy 
of  dishonest  agents,  we  would  not  follow  such  a  case  oould  one 
be  found.  If  an  agent  can  estop  the  township  by  a  false  state- 
ment that  the  teacher  has  received  the  certificate,  he  can  estop 
it  also  by  a  false  statement  that  the  person  to  whom  the  war- 
rant was  issued  has  rendered  services  in  teaching,  when  ia 
fact  such  person  has  not  rendered  any  services  at  all.  The 
question  was  directly  presented  in  Mayor  v.  Ray^  19  Wall.  468% 
In  view  of  the  earnestness  with  which  this  claim  of  estoppel 
was  urged,  we  will  quote  briefiy  from  this  opinion,  as  accu- 
rately expressing  our  views.  Speaking  of  a  similar  evidence 
of  indebtedness,  the  court  say:  *'  But  every  holder  of  a  city 
order  or  certificate  knows  that  to  be  valid  or  genuine  at  all, 
it  must  have  been  issued  as  a  voucher  for  city  indebtedness. 
It  could  not  be  lawfully  issued  for  any  other  purpose.  He 
must  take  it,  therefore,  subject  to  the  risk  that  it  has  been 
lawfully  and  properly  issued.  His  claim  to  be  a  bona  fide 
holder  will  always  be  subject  to  this  qualification.    The  face 
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of  tba  paper  itself  is  notice  to  him  that  its  validity  depends 
upon  the  regalarity  of  its  issue.  The  officers  of  the  city  have 
no  authority  to  issue  it  for  any  illegal  or  improper  purpose, 
and  their  acts  cannot  create  an  estoppel  against  the  city  itself^ 
its  tax-payers,  or  people."  To  the  same  effect  is  Wall  v. 
Monroe  Co^  108  U.  S.  74;  Farmcri  etc.  Bank  v.  School  DisL, 
6  Dak.  266;  1  Dillon  on  Municipal  Corporations,  8d  ed.,  sec. 
604. 

There  is  no  force  in  the  position  that  the  defendant,  having 
received  the  benefit  of  the  teacher's  services,  is  liable.    Such 
a  doctrine  would  defeat  the  policy  of  the  law,  which  is  to  give 
the  people  of  the  state  the  benefit  of  trained  and  competent 
teachers.    The  law  recognizes  only  one  evidence  that  that 
policy  has  been  regarded,  —  the  certificate  of  qualification.    If 
the  defendant  could  be  made  liable  by  the  mere  receipt  of  the 
benefit  of  the  services  rendered,  the  law  prohibiting  the  em- 
ployment of  teachers  without  certificates,  and  declaring  void 
all  contracts  made  in  contravention  of  that  provision,  would 
be,  in  effect,  repealed,  and  the  protection  of  the  people  against 
inoompetent  and  unfit  teachers,  which  such  statute  was  en- 
acted to  accomplish,  would  be  destroyed.    Where  a  contract 
is  void  because  of  the  express  declaration  of  a  statute,  or  be- 
cause prohibited  in  terms,  the  retention  by  a  municipality  of 
the  fruits  of  such  a  contract  will  not  subject  it  to  liability, 
either  under  the  contract  or  upon  a  quantum  meruit:  Dickinson 
v.  CUy  of  Poughkeepsie,  75  N.  Y.  65;  McBrian  v.  City  of  Grand 
Bapidoj  56  Mich.  96;  Thoma$  v.  Richmond,  12  Wall.  849;  Ar- 
genii  v.  San  Franeieeo,  16  Cal.  255;  City  of  Litchfidd  v.  Bnllnu, 
114  n.  S.  190.    See  also  National  Tube  Worke  Co.  v.  City  nf 
OhambeHainj  6  Dak.  64.    This  is  particularly  true  in  a  case 
like  thex^ne  at  bar,  where  no  person  can  teach  without  the  cer- 
tificate without  being  actually  or  legally  in  collusion  with 
local  officers  to  defeat  a  wise  and  salutary  statute  enacted  as 
a  barrier  against  the  employment  of  unqualified  teachem. 
The  person  who  teaches  without  the  certificate  has  violated 
the  letter  and  the  spirit  of  the  law.    The  wrong  done  is  with- 
out remedy.    The  people  who  have  thus  had  this  barrier  torn 
from  about  them  have  no  redress.    Shall  the  wrong-doer  be 
compensated  for  aiding  the  school  township  officers  in  break- 
ing down  this  barrier,  thus  depriving  the  people  of  the  protec- 
tion of  this  important  law?    In  this  connection,  the  language 
of  the  court  in  Thomas  v.  Richmond,  12  Wall.  849,  is  very  ap- 
plicable: ''The  issuing  of  bills  as  a  currency  by  such  a  cor- 
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poralion  without  aathority  is  not  only  contrary  to  positiTO  law, 
but,  being  idtra  m'rea,  is  an  abuse  of  the  public  franchises  which 
have  been  conferred  upon  it,  and  the  receiver  of  the  bill,  being 
chargeable  with  notice  of  the  wrong,  is  in  pari  delicto  with  the 
officers,  and  should  have  no  remedy,  even  for  money  had  and 
received,  against  the  corporation  upon  which  he  has  aided  in 
inflicting  the  wrong.  The  protection  of  public  corporationB 
from  such  unauthorized  acts  of  their  officers  and  agents  is  a 
matter  of  public  policy,  in  which  the  whole  community  is 
concerned,  and  those  who  aid  in  such  transactions  must  do  so 
at  their  peril."  In  City  of  Litchfield  v.  Ballon,  1 14  U.  S.  190, 
the  same  court  said:  **The  money  received  on  the  bonds  faaT> 
ing  been  expended  with  other  funds  raised  by  taxation  la 
erecting  the  water  works,  of  the  city,  to  impose  the  amount 
thereof  as  a  lien  upon  these  public  works  would  be  equally  a 
violation  of  the  constitutional  prohibition  as  to  raise  against  the 
city  an  implied  assumpsit  for  money  had  and  received.  The 
holders  of  the  bonds  and  agents  of  the  city  are  participes 
criminis  in  the  act  of  violating  that  prohibition,  and  equity 
will  no  more  raise  a  resulting  trust  in  favor  of  the  bond-holders 
than  the  law  will  raise  an  implied  assumpsit  against  a  publie 
policy  so  strongly  declared/' 
The  judgment  of  the  district  court  is  affirmed* 


Schools — Tbacubrs  —  NaaBSsmr  voa  Ckrtivioatb.  —  A  leaohar  who 
does  Dot  hold  a  certificate  aa  required  by  law  cannot  maintain  an  action  for 
•erricee  performed  while  not  in  possemion  of  rach  certifioato:  Devoe  ▼•  SAooi 
Distrki,  77  BCioh.  610;  see  Let  t.  School  LHoMct,  71  Mieh.  861. 

Schools  ^  Orobrs  or  WABRAina,  whrkhk  Nsmtiabul  —  An  ovdi^ 
drawn  by  the  troatees  of  a  school  district  on  the  oeanty  saparintandent  u 
not  a  negotiable  instrument:  Shakeapear  r.  Smiik,  77  CSid,  638;  11  Am.  St. 
Rep.  327,  and  note. 

Schools  —  Acts  or  Rrfrksrntattoits  of  OmcsRS  —  Eroppel.  — If o 
estoppel  will  ordinarily  arise  from  any  act  of  a  sehool  distriet  or  its  eflkees 
if  done  in  violattoo  of  or  without  aothoritj  oi  law:  Sotger  t.  JiMttar*  ISS 

III.  87. 

Municipal  Ck)RPOBAiioH8^ULarRa  Vnun  Oomtsuois. — If  the  oontraea 
sued  on  is  a  contract  to  pay  out  public  moaey  in  aid  of  a  purpose  prohibited 
by  law,  it  is  void,  and  no  recovery  can  be  had  thereon:  Comn^  ^  Cook  ▼• 
IndusirkU  School,  126  IlL  640;  8  Am.  St  Rep.  886^  and  note. 
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State  v.  Nelson  County. 

[1  NoftTH  Dakota,  88.] 

ComrriTUTiovAL  Law  —  Smd-qrain  Statitti. —  A  statiita  antborizing  eonn- 
i&M  to  iasoe  bonds  to  procare  seed-gnin  for  needy  farmen  reaident 
therein,  and  proyiding  for  the  payment  of  snob  bonds  by  the  leTy  of  a 
general  coanty  tax,  if  neoessary,  is  not  invalid  on  the  groand  that  the 
tax  anthoriaed  is  not  for  a  public  purpose,  or  that  such  statute  authorizes 
coanties  to  make  donations  or  lend  their  aid  or  credit  to  individuals, 
otherwise  than  for  the  necessary  support  of  the  poor,  and  in  direct  vio- 
lation of  the  express  terms  of  the  state  constitution. 

CotvanrunoNAL  Law  —  Polics  Powbr.  —  The  legislature,  in  the  exercise  of 
its  discretion,  and  within  the  limits  of  the  county  indebtedness  prescribed 
by  the  state  constitution,  may  clothe  county  commissioners  with  discre- 
tionary  authority  to  make  small  loans,  secured  by  prospective  crops  or 
feaeral  county  taxation,  to  those  whose  condition  is  so  impoverished 
and  desperate  as  to  reasonably  justify  the  fear  that,  unless  they  receive 
help  to  enable  them  to  raise  crops,  they  and  their  families  will  become 
a  eharge  upon  the  counties  in  which  they  live.  And  it  will  be  presumed 
ihat^  in  passing  a  statute  for  their  benefit,  the  legislature  acted  upon  the 
fiillest  knowledge  of  the  necessities  of  the  situation,  and  it  will  also  be 
preenmed,  in  favor  of  the  validity  of  snch  statute,  that  it  was  passed  after 
due  deliberation,  and  with  the  clearest  apprehension  of  the  scope  and 
purpose  of  the  language  used  in  the  state  constitution. 

bjVKonoN  —  JmiiBDicnnoN  —  Statute.  —  An  injunction  will  not  issue  to 
restrain  the  operation  of  a  valid  statute. 

0UaiNAL  JVRIBDIOnON  TO  IflSUB  BXTRAORDINAftT  W&IT8  —  WhIN    BxBR- 

dBKD.  — The  writs  of  habea$  corpus,  mandamuSf  qm  warratUo,  certiorari^ 
and  in  junction  will  not  be  issued  by  the  supreme  court,  in  the  exercise 
«f  its  original  jurisdiction,  except  in  a  limited  class  of  oases,  where  the 
writs,  except  habecu  corpus,  are  sought  for  on  motion  of  the  attorney- 
general,  under  information  as  prerogative  writs,  as  in  eases  publid  juris^ 
•ad  those  affecting  the  sovereignty  of  the  state,  its  franchises  and  pre- 
rogatives, or  the  liberty  of  the  people.  In  all  other  cases,  the  writs  should 
be  issued  by  the  district  courts  or  by  the  judges  thereof. 
OuavAi.  JuBisDicnov  to  Issub  JnjvvanovB  will  not  be  exeroised  by  the 
■apreme  courts  when  the  question  presented  is  one  of  merely  looal  ooii* 
oenip  affecting  a  eounty  and  ite  tax-payers  only, 

Oearge  F,  Ooodwin,  attomey'generaly  and  Burke  Corbeitj  for 
the  petitioner. 

M.  N,  JohiMon^  slaters  attorney ^  and  F,  R.  Fulton^  for  the 
respondent 

Walltn,  J.  Upon  the  retnrn  of  an  orrler  to  show  cause,  ap- 
plication 18  made  to  this  court  for  leave  to  file  an  information, 
as  a  foundation  for  issuing  a  writ  of  injunction  out  of  this  court 
prohibiting  the  county  of  Nelson  and  its  officials  from  issuing 
geed-grain  bonds,  under  an  act  of  the  state  lej^islature,  ap- 
proved February  14,  1890,  and  entitled:  "An  act  authorizing 
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counties  to  issne  l>oiids  to  procure  seed-grain  for  needy  farmers 
resident  therein."  The  information  is  based  upon  the  complaint 
of  one  John  Birkholz,  which  alleges,  —  ^1.  That  the  above- 
named  complainant,  John  Birkholx,  is  a  tax-payer  of  the  oountj 
of  Nelson,  the  respondent  above  named.  2.  That  said  re- 
spondent is  a  political  or  public  corporation,  duly  organiied 
under  existing  laws.  3.  That  J.  W.  Forbes  is  the  duly  elected 
and  qualified  chairman  of  the  board  of  county  commissioners^ 
and  N.  F.  Webb  is  the  duly  elected  county  auditor  of  Nelsim 
County,  and  as  such  officers  are  respectively  discharging  the 
duties  thereof.  4.  That  the  above-named  respondent,  on  the 
twenty-sixth  day  of  March,  1890,  acting  through  its  board  of 
county  commissioners  and  the  county  auditor  of  said  oountyt 
pursuant  to  a  petition  signed  by  one  hundred  freeholders  resi- 
dent in  said  county,  adopted  and  passed  a  resolution  at  a 
meeting  of  said  board,  and  thereby  resolved  to  issue  the  bonds 
of  the  said  county  in  the  sum  of  twenty  thousand  dollars  ($20,- 
000),  payable  in  ten  (10)  years,  and  bearing  interest  at  the 
rate  of  seven  (7)  per  cent  per  annum,  payable  semi-annually, 
claiming  their  right  to  so  do  under  an  act  of  the  legislative*^ 
assembly  entitled  *  An  act  authorizing  counties  to  issue  bonds 
to  procure  seed-grain  for  needy  farmers  resident  therein,'  ap- 
proved February  14,  1890,  and  acts  amendatory  thereto;  that 
in  pursuance  to  said  resolution,  said  respondent,  acting  through 
its  auditor  and  the  chairman  of  its  board  of  county  commis- 
sioners, have  taken  such  steps  as  are  requisite  and  necessary 
in  the  premises  to  and  are  about  to  issue  bonds  for  said 
amount,  in  pursuance  of  said  resolution,  claiming  their  right 
to  do  so  under  the  act  aforesaid.  6.  That  if  said  bonds  are 
issued  they  will  become  the  obligation  of  the  county.  In  ordet 
to  meet  the  payment  of  the  interest  thereon,  and  the  payment 
of  the  principal  of  the  same,  it  will  be  necessary  to  levy  taxes 
firom  year  to  year  against  the  tax- paying  people  of  said  county, 
and  the  proceeds  of  said  bonds,  when  issued  and  sold  by  the 
said  county,  will  be  diverted  to  and  used  for  the  purpose  of 
buying  said  grain,  to  be  distributed  to  private  individuals,  in* 
digent  and  poor  farmers  resident  in  said  county.  6.  That  the 
act  of  the  legislative  assembly  aforesaid,  under  which  said 
respondent  claims  its  right  to  issue  said  bondSi  is  in  contra-^ 
vention  of  section  185  of  the  constitution  of  the  state  of  North 
Dakota,  which  said  section  reads  as  follows: '  Sec.  186.  Neither 
the  state,  nor  any  county,  city,  township,  town,  school  district^ 
or  any  other  political  subdivision,  shall  loan  or  give  its  credit^ 
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or  make  donations  to  or  in  aid  of  any  individual,  association, 
or  corporation,  except  for  necessary  support  of  the  poor,  xior 
subscribe  to  or  become  the  owner  of  the  capital  stock  of  any 
association  or  corporation,  nor  shall  the  Ftate  engage  in  work 
of  internal  improvement,  unless  authorized  by  a  two-thirds 
▼ote  of  the  people/  Wherefore  your  complainants  pray  your 
honorable  court  that  an  order  in  the  nature  of  a  rule  to  show 
cause  be  issued  to  the  said  respondent,  its  officers,  agents,  and 
servan  a,  to  be  and  appear  before  your  honors,  at  Fargo,  in 
the  county  of  Cass  and  state  of  North  Dakota,  at  the  opening 
of  court  thereof  on  Wednesday,  the  second  day  of  April,  A.  D. 
1890,  and  then  and  there  show  cause,  if  any  reason  it  has,  why 
an  injunction  should  not  be  issued  restraining  respondent  from 
issuing  the  bonds  aforesaid.'^ 

It  clearly  appears  from  the  complaint  that  the  county  of 
Nelson  has,  under  the  provisions  of  the  seed-grain  act  in  ques- 
tion, taken  all  of  the  requisite  preliminary  steps,  and  is  about 
to  issue  the  bonds  of  the  county,  and  sell  the  same,  and  will 
apply  the  proceeds  of  such  sale  to  the  purchase  of  seed-grain 
for  such  farmers  of  that  county  as  come  within  the  terms  of 
the  seed-grain  law,  and  who  make  application  for  the  seed- 
grain  under  oath,  and  in  manner  and  form  as  prescribed  by 
the  law.  It  is  conceded  that  all  action  taken  by  the  defend- 
ants is  warranted  by  the  express  terms  of  the  law;  nor  is  it 
pretended  that  the  bonds,  if  issued,  will  create  a  county  in- 
debtedness exceeding  in  amount  the  limit  prescribed  by  the 
constitution  of  the  state.  Under  such  circumstances,  the  writ 
of  injunction  will  be  refused  as  a  matter  of  course,  unless  the 
statute  under  which  the  bonds  are  intended  to  be  issued  is 
itself  nnconstitutional  or  void  for  some  reason.  The  question 
presented  must  turn  upon  the  validity  of  the  seed-grain  stat- 
ute. 

The  statute  has  twenty  sections,  but  it  will  suffice  to  give 
the  substance  of  such  of  its  provisions  as  bear  upon  its  validity 
aa  a  law. 

Section  1  provides  as  follows:  ^  In  any  county  of  the  state 
where  the  crops  for  any  preceding  year  have  been  a  total  or 
partial  failure  by  reason  of  drought,  hail,  or  other  cause,  it 
shall  be  lawful  for  the  board  of  county  commissioners  of  such 
county  to  issue  the  bonds  of  the  county  under  and  pursuant 
to  the  provisions  of  this  act,  and  with  the  proceeds  derived 
from  the  sale  thereof  to  purchase  seed-grain  for  the  inhabi- 
tants thereof  who  are  in  need  of  seed-grain,  and  who  are  unable 
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to  procure  the  same,  whenever  said  board  shall  be  petitioned 
ill  \Triling  so  to  do  by  not  less  than  one  hundred  freeholders 
resident  in  the  county;  and  said  board,  at  a  meeting  called  as 
hereinafter  provided  to  consider  said  petition,  shall,  by  a  ma- 
jority vote,  determine  that  the  prayer  of  the  petitioners  shall 
be  granted;  provided,  that  all  such  petitions  shall  be  filed  with 
the  county  auditor  or  county  clerk  on  or  about  the  twenty- 
eighth  day  of  February;  and  thereupon  it  shall  be  the  duty  of 
said  officer  to  forthwith  call  a  meeting  of  the  board  of  county 
commissioners  of  his  county,  to  consider  said  petition;  and 
provided  further,  that  the  total  amount  of  bonds  issued  by 
any  county  under  the  provisions  of  this  act  shall  not,  with  the 
then  existing  indebtedness  of  the  county,  exceed  the  limit  of 
indebtedness  fixed  by  the  constitution  in  such  case." 

Section  4  provides:  "The  proceeds  arising  from  the  sale  of 
said  bonds  shall  be  paid  by  the  purchaser  thereof  to  the  county 
treasurer  of  the  county,  or  to  his  authorized  agent,  at  the  time 
of  the  delivery  thereof,  and  such  proceeds  shall  be  paid  out 
only  on  the  order  of  the  board  of  county  commissioners." 

Section  6  provides  that  "  for  the  purpose  of  securing  prompt 
payment  of  the  principal  and  interest  of  said  bonds,  there  shall 
be  levied  by  the  board  of  county  commissioners,  at  the  time 
and  in  the  manner  that  other  taxes  are  levied,  such  sums  as 
shall  be  suflScient  to  pay  such  interest,  and  in  addition  thereto, 
a  sinking  fund  tax  shall  be  annually  levied,  sufficient  to  pay 
and  retire  said  bonds  at  their  maturity;  and  it  shall  be  the 
duty  of  the  county  treasurer  to  pay  promptly  the  interest  upon 
said  bonds  as  the  same  shall  fall  due.  No  tax  or  fund  pro- 
vided  for  the  payment  of  such  bonds,  either  principal  or  inter- 
est, shall  at  any  time  be  used  for  any  other  purpose. 

Section  7  is  as  follows:  "The  fund  arising  from  the  sale  of 
said  bonds  shall  be  applied  exclusively  by  said  board  for  the 
purchase  of  seed-grain  for  residents  of  the  county  who  are 
poor  and  unable  to  procure  the  same;  provided,  that  no  more 
than  one  hundred  and  fifty  bushels  of  wheat,  or  its  equivalent 
in  any  grain,  shall  be  furnished  to  any  one  person." 

Section  8  provides  that  "  all  persons  entitled  to  or  wishing 
to  avail  themselves  of  the  benefit  of  this  act  shall  file  with 
the  county  auditor  or  county  clerk  of  the  county  where  said 
applicant  resides,  on  or  before  the  first  day  of  March,  an  ap* 
plication  duly  sworn  to  before  said  county  auditor  or  clerk,  or 
some  other  officer  authorized  to  administer  oaths.  Said  appli- 
ofttion  shall  contain  a  true  statement  of  the  number  of  acres 
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the  applicant  has  plowed  or  prepared  for  seeding;  bow.ma^/ 
acres  the  applicant  intends  to  have  plowed  and  prewired  U)T 
seeding;  how  many  bushels  and  what  kind  of  grain  he  will 
require  to  seed  the  ground  so  prepared  as  aforesaid;  how  man/ 
bushels  of  grain  the  applicant  harvested  in  the  preceding 
year;  that  the  applicant  has  not  procured,  and  is  not  able  to 
procure,  the  necessary  seed-grain  for  the  current  year;  that  he 
desires  the  same  for  seed,  and  no  other  purpose;  and  that  he 
will  not  sell  or  dispose  of  the  same,  or  any  part  thereof,  but 
will  use  the  same,  and  the  whole  thereof,  in  seeding  the  land 
so  prepared,  or  to  be  prepared  for  crop." 

Section  9  provides  that  the  commissioners  shall  examine  all 
applications,  and  determine  '*  who  are  entitled  to  the  benefits 
thereof,  and  the  amount  to  which  each  applicant  is  entitled." 

Section  10  provides  that  the  applicants  under  the  act  shall, 
before  receiving  the  seed^-grain,  sign  a  **  contract  in  duplicate, 
attested  by  the  county  auditor  or  county  clerk,  to  the  effect 

that  said  applicant,  for  and  in  consideration  of bushels 

of  seed-grain  received  from  county,  promises  to  pay  to 

said  county dollars,  the  amount  of  the  cost  of  the  seed- 
grain;  that  said  sum  shall  be  taxable  against  all  the  real  and 
personal  property  of  said  applicant;  that  such  tax  shall  be 
levied  by  the  county  auditor  or  county  clerk  of  his  county, 
and  collected  as  other  taxes  are  collected  under  the  laws  of 
this  state;  that  the  amount  of  such  indebtedness  shall  become 
due  and  payable  on  the  first  day  of  October,  in  the  year  in 
which  said  seed-grain  is  furnished,  together  with  the  interest 
on  such  amount  from  the  first  day  of  April  of  that  year  at  the 
rate  of  seven  per  cent  per  annum;  and  if  jaaid  indebtedness  be 
not  paid  on  or  before  the  twentieth  day  of  October  of  that  year, 
it  shall  then  be  the  duty  of  the  county  auditor  or  county  clerk 
of  the  said  county  to  cause  the  amount  of  said  indebtedness 
to  be  entered  upon  the  tax-list  of  said  county  for  that  year  as 
a  tax  on  the  land  on  which  said  seed- wheat  was  sown,  and 
upon  any  other  land  owned  by  the  applicant,  to  be  collected 
as  other  taxes  are;  and  the  sum  so  entered  and  levied  shall  be 
a  lien  upon  the  real  estate  owned  by  such  person  until  said 
indebtedness  is  fully  paid,  when  it  shall  be  the  duty  of  the 
proper  officer  to  cancel  the  same." 

The  objects  and  purposes  contemplated  by  the  statute  may 
be  readily  gathered  from  the  above  extracts,  and  they  are 
clear  and  unmistakable  in  their  character.  The  legislature, 
by  this  enactment,  so  far  as  it  can  do  so,  has  clothed  the  sev- 
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mtl  oomitiet  cl  Um  state  where  there  has  been  a  preceding 
crop  fidlnre  with  authori^  to  lend  their  aid. in  procnring 
aeed-grain  to  snch  of  their  eitixens  as  are  engaged  in  farming 
parenits,  who  make  it  aj^war,  in  manner  and  form  as  detailed 
bj  the  law,  that  tbej  sre  nnable  to  procure  such  seed-grain 
by  anj  other  means.  The  law  empowers  the  counties  to  lend 
their  aid  out  of  money  to  be  obtained  by  the  issue  and  saIo 
of  county  bonds,  such  bonds  to  be  paid,  principal  and  interest, 
from  funds  obtained  by  means  of  a  general  tax  leyy  upon  all 
of  the  taxable  property  situated  within  the  counties  that  issue 
such  bonds.  Two  features  of  this  statute  stand  out  in  con- 
spicuous prominence:  1.  All  benefits  obtainable  under  the 
act  are  confined  to  persons  engaged  in  the  pursuit  of  farming, 
and  among  farmere  only  those  who  propose  to  continue  the 
business  of  farming  after  the  aid  in  contemplation  has  been 
received  by  them.  S.  No  part  of  the  fund  is  intended  to  be 
used  in  support  or  aiding  such  indigent  persons  as  have  al- 
ready become  a  county  charge,  vis.,  paupers. 

The  objections  which  may  be  made  to  the  validity  of  this 
statute  are  twofold:  1.  It  may  be  claimed  that  the  tax  author- 
ized by  the  statute  is  not  for  a  public  purpose,  hence  not  a 
valid  tax;  2.  It  may  be  contended  that,  under  section  185  of 
the  state  constitution,  counties  are  expressly  forbidden  to  make 
donations  or  lend  th«r  aid  to  either  corporations  or  individuals, 
hence  that  the  proposed  aid  is  unconstitutional,  as  repugnant 
to  said  section.  The  courts  of  this  country,  and  of  all  countries 
where  constitutional  liberty  exists,  agree  with  the  elementary 
writers  upon  the  science  of  government,  that  it  is  essential  to 
the  validity  of  a  tax  that  it  be  laid  for  a  public  purpose. 
Difficulty  has  frequently  arisen  in  discriminating  between 
public  and  private  objects;  but  where  the  object  is  primarily 
to  foster  private  enterprises,  and  the  only  benefit  to  be  de- 
rived by  the  public  is  incidental  and  secondary,  th^  tax  will 
be  annulled  by  the  courts  as  an  abuse  of  the  legislative  pre- 
rogative. In  the  first  instance,  the  duty  devolves  upon  the 
legislative  branch  of  the  government  to  determine  whether 
a  proposed  tax  is  or  is  not  for  a  public  purpose,  and  courts 
are  loth  to  interpose  and  declare  any  tax  unlawful,  and  will 
only  do  so  in  case  of  a  palpable  disregard  of  the  wise  limita- 
tions, express  and  implied,  restricting  the  power  of  taxation. 
But  where  the  legislature  assumes,  in  the  guise  of  taxation,  to 
compel  A  to  advance  his* private  means  to  aid  B  in  the  prose- 
eution  of  a  purely  private  enterprise,  the  courts  will  not  hesi- 
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tate  to  perform  the  duty  of  declaring  such  tax  void,  ae 
Bubyersive  of  fundamental  and  Tested  individual  rights,  and 
will  do  so  even  in  cases  where  there  is  no  express  constitu- 
tional inhibition.  The  power  of  confiscation  does  not  exist  in 
the  legislature.  The  cases  cited  below  are  but  a  few  of  the 
numberless  cases  which  have  applied  these  principles  to  stat- 
utes imposing  pretended  taxes:  Loan  Association  v.  Topeka^  20 
Wall.  665;  Bank  v.  City  of  lola,  2  Dill.  353;  City  of  Parkers- 
burg  V.  Brown,  106  U.  8.  487;  Cole  v.  City  of  La  Grange,  113 
U.  S.  1;  Allen  v.  Jay,  60  Me.  124;  11  Am.  Rep.  185;  Lowell  v. 
Bostony  111  Mass.  454;  15  Am.  Rep.  39;  State  v.  Osawkee  Town- 
ship,  14  Kan.  422;  19  Am.  Rep.  99;  Coates  v.  Campbell,  37 
Minn.  498;  Cooley's  Constitutional  Limitations,  487;  Cooley 
on  Taxation,  2d  ed.,  55,  126. 

Under  these  authorities,  the  test  to  be  applied  to  the  seed- 
grain  statute  is  this:  Is  the  tax  provided  for  in  the  statute  laid 
for  a  public  purpose?  If  this  question  is  answered  in  the  neg- 
ative, the  statute  must  be  declared  null  and  void,  without  ref- 
erence to  section  185  of  the  st^te  constitution,  to  which  the 
attention  of  the  court  has  been  particularly  directed.  The 
statute  makes  provision  for  levying  a  general  tax,  in  counties 
issuing  the  bonds,  for  the  benefit  of  a  numerous  body  of  citi- 
xenSy  who,  without  fault  of  theirs,  and  solely  by  reason  of  suc- 
cessive crop  failures,  are  now  reduced  to  extremities,  and  are 
in  fact  impoverished  to  such  an  extent  that  they  are,  for  the 
present  time,  wholly  without  the  ability  to  obtain  the  grain 
necessary  for  seeding  the  lands  from  which  they  derive  the 
necessaries  of  life.  It  is  agreed  on  all  sides  that  this  class  of 
citizens,  having  already  exhausted  their  private  credit,  must 
have  friendly  aid  from  some  source  in  procuring  seed-grain,  if 
they  put  in  crops  this  year.  The  legislature,  by  this  statute, 
has  devised  a  measure  which  seems  well  adapted  to  meet  the 
exigency,  and  promises  to  give  the  needed  relief,  with  little 
prospect  of  ultimate  loss  to  the  county  treasuries.  It  is 
reasonable  to  anticipate  that  the  beneficiaries  of  the  act  will 
be  enabled  to  tide  over  their  present  embarrassments,  and 
through  the  aid  granted  them  by  this  statute,  a  wide-spread 
calamity,  both  public  and  private,  will  be  averted.  The  crisis 
in  the  development  of  the  state  which  renders  some  measure 
of  wholesale  relief  imperatively  necessary  is  fully  recognized 
by  all  well-informed  citizens  of  the  state,  and  this  court  will 
be  justified  in  taking  judicial  notice  of  the  existing  status. 
The  stubborn  fact  exists,  that  a  class  of  citizens,  numbered  by 


616  State  v.  Nelson  County.  [N.  Dakota^ 

many  thousands,  is  in  such  present  straits  from  poverty,  thai 
unless  succored  by  some  comprebensive  measure  of  relief,  they 
will  become  a  public  burden,  in  other  words,  paupers,  depend* 
ent  upon  counties  where  they  reside  for  support  It  is  to  avert 
such  a  wide-spread  disaster  that  the  seed-grain  statute  waa 
enacted,  and  it  should  be  interpreted  in  the  light  of  the  public 
danger  which  was  the  occasion  of  its  passage.  *'  The  support 
of  paupers,  ai\d  the  giving  of  assistance  to  those  who,  by  reasoa 
of  age,  infirmity,  or  disability,  are  likely  to  become  such,  is,  by 
the  practice  and  the  common  consent  of  civilized  countries,  a 
public  purpose":  Cooley  on  Taxation,  2d  ed.,  124, 125.  ^  The 
relief  of  the  poor  —  the  care  of  those  who  are  unable  to  care 
for  themselves  —  is  among  the  unquestioned  objects  of  public 
duty":  Opinion  of  Brewer,  J.,  in  State  v.  Osawkee  Township^ 
14  Kan.  424;  19  Am.  Rep.  99.  If  the  destitute  farmers  of  the 
frontier  of  North  Dakota  were  now  actually  in  the  almshouses 
of  the  various  counties  in  which  they  reside,  all  the  adjudica* 
tions  of  the  courts,  state  and  federal,  upon  this  subject  could 
be  marshaled  as  precedents  in  support  of  any  taxation,  how- 
ever onerous,  which  might  become  necessary  for  their  support. 
But  is  it  not  competent  for  the  legislature,  representing  the 
tax-payers,  in  the  exercise  of  its  discretion,  and  within  the 
limits  of  county  indebtedness  prescribed  by  the  state  constitu- 
tion to  clothe  county  commissioners  with  authority,  to  be  exer- 
cised at  their  discretion,  to  make  small  loans,  secured  by 
prospective  crops,  to  those  whose  condition  is  so  impoverished 
and  desperate  as  to  reasonably  justify  the  fear  that,  unless 
they  receive  help,  they  and  their  families  will  become  a  charge 
upon  the  counties  in  which  they  live? 

We  have  carefully  examined  the  authorities  above  cited,  and 
many  others  of  similar  import,  and  while  fully  assenting  to 
the  principles  enunciated  by  the  cases,  viz.,  that  all  taxation 
must  be  for  a  public  purpose,  we  do  not,  with  the  single  ex- 
ception of  the  Kansas  case,  regard  them  as  parallel  cases,  and 
applicable  to  the  question  presented  in  the  case  at  bar.  As 
we  view  the  matter,  the  tax  in  question  is  for  a  public  purpose, 
i.  e.,  a  tax  for  the  "  necessary  support  of  the  poor."  The  case 
of  State  V.  Osawkee  Township^  14  Kan.  424,  19  Am.  Rep.  99, 
asserts  a  doctrine  which  would  defeat  the  tax  in  question. 
This  court  has  great  respect  for  the  court  which  promulgated 
that  decision,  and  the  most  sincere  admiration  for  the  distin- 
guished jurist  now  upon  the  supreme  bench  of  the  nation  who 
wrote  the  opinion  in  that  case.    Nevertheless,  we  cannot  yield 
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our  aBsent  to  the  reasoning  of  the  caaei  kading  to  the  con- 
clusion that  a. loan  of  aid  to  an  impoverished  class,  not  yet  in 
the  poor«house,  is  necessarily  a  tax  for  a  private  purpose*  In 
oar  view,  it  is  not  certain,  or  even  probable,  in  the  light  of 
subsequent  experience  in  the  West,  that  the  court  of  last  resort 
in  the  state  of  Kansas  would  enunciate  the  doctrine  of  that 
oase  at  the  present  day.  The  decision  was  made  fifteen  years 
fl^o.  .While  the  fundamental  principles  which  underlie  legis- 
lation and.  taxation  have  not  changed  in  the  interval,  it  is  also 
true  that  the  development  of  the  western  states  has  been  at- 
tended with  difficulties  and  adverse  conditions  which  have 
made  it  necessary  to  broaden  the  application  of  fundamental 
principles  to  meet  the  new  necessities  of  those  states.  Under 
the  stress  of  adversity  peculiar  to  the  condition  of  the  frontier 
farmer,  there  has  come  to  be  an  expansion  of  the  legal  mean- 
ing of  the  term  ^^  poor"  sufficient  to  embrace  a  class  of  desti- 
tute citizens  who  have  not  yet  become  a  public  charge.  The 
main  features  of  the  seed-grain  statute  are  neither  new  nor 
novel.  It  was  borrowed  from  territorial  legislation,  and  long 
prior  to  that,  the  state  of  Minnesota,  in  aid  of  agricultural 
settlers  upon  its  -western  frontier,  enacted  a  series  of  statutes 
which  are  open  to  every  criticism  which  can  be  made  upon 
the  statute  under  consideration:  Laws  Dak.  1889,  c.  43.  See 
also  Gen.  Stats..  Minn.  1878,  pp.  1024-1030. 

The  legislature  of  Minnesota  has  frequently,  and  by  a  variety 

.of  laws,  extended  €ud  to  the  frontier  farmers  of  that  state,  who, 
far  from  being  paupers,  were  yet  reduced  to  extremities  by 
reason  of  continued  crop  failures  resulting  from  hail-storms, 
successive  seasons  of  drought,  and  from  the  ravages  of  grass- 
hoppers. Under  one  law,  towns  are  authorized  to  vote  a  tax 
to  defray  the  expense  of  destroying  grasshoppers;  under  an- 
other statute,  the  governor,  state  auditor,  and  state  treasurer 
were  authorized  .to  borrow  one  hundred  thousand  dollars  on 
Btate  bonds  to  be  issued  by  them,  and  the  proceeds  were  to  be 
expended  in  the  purchase  of  seed-grain  for  the  needy  farmers. 
Again,  and  lat  .the  same  session,  the  same  state  officials  were 
empowered  to  issue  additional  bonds  to  the  same  amount,  to 
pay  a  debt  contracted  for  a  similar  purpose,  upon  warrants  of 
the  state  auditor.  Section  6  of  the  Minnesota  act  of  1878, 
chapter  93,  provides  as  follows:  "The  credit  of  the  state  is 
hereby  pledged  to  the  payment  of  the  interest  and  principal 
of  the*  bonds  mentioned  in  this  act,  as  the  same  may  become 

fdue."     $y  another  ^section  the  atate  auditor  is  authorized  and 
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required  to  levy  an  annual  tax  necessary  to  meet  the  interest 
and  principal  of  the  debt  created  by  these  bonds.  Many  of 
the  features  of  the  two  seed*grain  statutes  passed  at  the  first 
session  of  the  legislature  of  this  state  are  borrowed  from  Min- 
nesota. In  principle,  the  legislation  of  the  two  states  is  iden- 
tical. The  aid  extended  is  furnished  in  the  form  of  a  loan  to 
individual  farmers,  secured  on  their  crops,  but  to  be  met  pri- 
marily by  taxation.  The  destitute  communities  of  farmers 
who  were  thus  assisted  in  a  neighboring  state  were  enabled 
thereby  to  tide  over  their  temporary  necessitieSi  and  are  now 
self-supporting. 

This  review  of  legislation  in  aid  of  destitute  farmers  will 
serve  to  illustrate  the  well-known  fact  that  legislation,  under 
the  pressure  of  a  public  sentiment  born  of  stern  neceesity, 
will  adapt  itself  to  new  exigencies,  even  if  in  doing  so  a  sanc- 
tion is  given  to  a  broader  application  of  elementary  principles 
of  government  than  have  before  been  recognized  and  applied 
by  the  court  in  adjudicated  cases.  It  is  the  boast  of  the  oom- 
mon  law  that  it  is  elastic,  and  can  be  adjusted  to  the  derel- 
opment  of  new  social  and  business  conditions.  Can  a  statute 
enacted  for  such  broadly  humane  and  charitable  purposes  be 
annulled  by  another  branch  of  the  government  as  an  abuse  of 
legislative  discretion?  We  think  otherwise.  Great  deference 
is  due  from  the  courts  to  the  legislative  branch  of  the  state 
government,  and  it  is  axiomatic  that  in  cases  of  doubt  the 
courts  will  never  interfere  to  annul  a  statute:  Cooley's  Con* 
stitutional  Limitations,  487. 

It  will  be  presumed  that  the  legislature,  in  passing  Che 
seed-grain  statute,  acted  upon  the  fullest  knowledge  of  the 
necessities  of  the  situation,  and  also  presumed  that  they  ha^e 
passed  the  statute  after  due  deliberation,  and  with  the  dear- 
est apprehension  of  the  scope  and  purpose  of  the  language 
used  in  section  185  of  the  state  constitution.  That  section  is 
not  only  restrictive  upon  counties,  but  it  is  also  permissive. 
It  permits  counties  to  lend  aid  for  ''  the  necessary  support  of 
the  poor."  To  our  mind,  the  restrictive  words  of  that  section 
were  intended  to  prevent  the  loan  of  aid,  either  to  individuals 
or  corporations,  for  the  purpose  of  fostering  business  enter- 
prises, either  of  a  public  or  private  nature;  but  that  the 
people  who  adopted  the  constitution,  as  well  as  those  who 
framed  the  instrument,  expressly  intended,  by  the  language 
of  that  section,  to  grant  a  power  affirmatively  to  the  munici- 
pal corporations  named  in  section  186  to  lend  their  aid  and 
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make  donations  for  the  ^necessarj  support  of  the  poor.'' 
The  attention  of  the  court  has  been  directed  to  the  constitu- 
tions of  nineteen  of  the  states,  in  which  the  language  of  sec- 
tion 185  is  used  verbatim^  except  only  that  in  the  states  of 
North  and  South  Dakota  the  words  above  quoted  are  inters 
polated.  Why  was  this  peculiar  language  introduced  into 
the  constitutions  of  North  and  South  Dakota,  when  nothing 
of  the  kind  was  found  in  that  of  the  other  seventeen  states? 
Why  did  not  the  conventions  which  formed  the  organic  law 
for  North  and  South  Dakota  simply  copy  the  language  which| 
with  this  exception,  is  borrowed  Ifrom  the  other  constitutions, 
without  inserting  the  excepting  clause  under  consideration? 
To  our  mind,  the  answer  to  these  questions  is  found  in  the 
peculiar  and  alarming  condition  of  the  people  of  Dakota  Ter- 
ritory in  the  year  1889,  when  the  two  Dakotas  assumed  the 
responsibilities  of  statehood.  Such  conditions  had  not  before 
existed,  and  hence  the  constitutions  of  other  states  had  made 
no  provisions  to  meet  such  necessities.  When  the  two  states 
formed  and  adopted  their  constitutions,  the  fact  was  well 
known  and  recognized  by  the  people  of  Dakota  that  the  con- 
dition of  many  farming  communities  was  such  that  some 
comprehensive  measure  for  their  relief  was  an  imperative  ne- 
cessity. In  such  a  conjuncture,  the  words  were  interpolated 
into  section  185  of  the  constitution,  which  permit  counties  to 
loan  their  aid  for  the  *'  necessary  support  of  the  poor."  No 
constitutional  grant  of  power  was  necessary  to  give  the  new 
governments  authority  to  provide  for  the  support  of  paupers 
in  the  poor-houses.  That  power  is  inherent,  and  exists  in  all 
governments,  as  among  their  implied  powers  and  duties.  By 
universal  consent,  taxes  are  valid  when  laid  for  the  support 
of  paupers,  or  those  likely  to  become  paupers.  There  was  no 
necessity  and  no  reason  for  inserting  a  provision  in  the  state 
constitutions  of  North  and  South  Dakota  authorizing  counties 
to  loan  their  aid  to  maintain  the  almshouses.  It  would  be 
absurd  to  assume  that  the  framers  of  the  constitutions,  and 
the  people  who  adopted  them,  intended  by  this  provision  to 
enable  local  municipalities  to  issue  and  sell  bonds,  and  loan 
the  proceeds  to  the  inmates  of  the  poor-houpes;  yet  the  power 
to  loan  aid  in  "support  of  the  poor"  is  given.  In  our  opin- 
ion, this  power  is  conferred  in  the  organic  law  expressly  to 
meet  the  exigencies  of  the  situation  then  existing,  and  that  it 
is  our  duty  to  give  it  that  effect.  We  believe,  and  so  hold, 
that  the  class  referred  to  in  the  exception  contained  in  section 
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135  of  the  state  conBtitution  is  the  poor  and  destitute  farmers 
of  the  state,  and  that  the  first  legislature  which  met  after  the 
state  was  admitted  has,  by  the  seed-graiD  statute,  put  a  proper 
construction  upon  the  language  in  question.  We  therefore 
refuse  to  grant  the  writ  applied  for,  and  hold  that  the  seed* 
grain  statute  is  a  valid  enactment. 

But  our  refusal  to  issue  the  writ  can  be  placed  upon  still 
another  ground.     This  case  furnishes  the  first  instance  of  an 
application  to  this  court  to  put  forth  its  original  jurisdiction 
by  issuing  a  writ,  except  in  a  single  habeas  corpus  case.     We 
deem  it  expedient,  therefore,  to  now  indicate  briefly  the  circnm* 
stances  under  which  this  court,  in  the  exercise  of  a  discretion 
vested  in  it,  will  deem  it  its  duty  to  take  original  cognizance 
of  cases.     Section  87  of  the  constitution  of  the  state  authorixes 
this  court  to  ^*  issue  writs  of  habeas  corpus^  mandamus^  quo  vfar- 
ranto,  certiorari,  and  injunction."   In  the  exercise  of  its  appel- 
late and  supervisory  powers  over  inferior  courts,  the  supreme 
court  may  have  occasion,  from  time  to  time,  to  issue  certain  of 
t})e  writs  above  enumerated,  but  such  writs  will  not  issue  out 
of  this  court,  in  the  exercise  of  its  original  jurisdiction,  except 
in  a  limited  class  of  cases,  and  such  as  are  not  ordinarily  of  fre- 
quent occurrence.    All  of  the  original  and  remedial  writs  which 
can  he  issued  out  of  this  court,  under  the  constitution,  may, 
umler  section  103  of  the  state  constitution,  be  issued,  not  only 
by  the  district  courts,  but  the  judges  thereof.     We  think  the 
intention  was  to  devolve  upon  the  district  courts,  which  are 
readily  accessible,  and  at  all  times  open  for  public  business, 
the  duty  of  assuming  original  cognizance  of  all  ordinary  cases 
which  are  remediable  by  means  of  the  writs  aforesaid;  and  to 
confer  upon  the  supreme  court,  in  the  exercise  of  a  discretion 
vested  in  it,  the  duty  of  taking  original  cognizance  only  in  the 
litnited  class  of  cases  where  the  writs,  except  the  writ  of  habeoi 
corpus,  are  sought  for  on  motion  of  the  attorney-general  as 
prerogative  writs.     Except  in  cases  of  habeas  corpus^  leave  to 
file  an  information  must  be  obtained  by  the  attorney-general 
When  the  information  makes  out  a  priina  fads  case,  the  writ 
will  i^sue  only  in  cases  pvkblici  juris^  and  those  affecting  the 
sovereignty  of  the  state,  its  franchises  and  prerogatives,  or  the 
liberties  of  its  people.     In  such  oases*  the  court  will  judge  for 
itself  whether  the  wrong  complained  of  is  one  which  demands 
the  interposition  of  this  court.     The  constitution  of  this  state, 
with  respect  to  the  original  jurisdiction  of  the  sapreme  court, 
is  substantially  the  same  as  that  of  the  state  of  Wisconsin; 
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and  the  interpretation  given  by  the  supreme  court  of  that 
state  to  that  part  of  its  state  constitution  meets  with  the  full 
approval  of  this  court:  See  AUomey^Oeneral  v.  Chicago  etc. 
Ky  Co.^  85  Wis.  425;  AttomeyOeneral  v.  City  of  Eau  Claire^ 
87  Wis.  400;  Wheeler  r.  Northern  Col  Irrigation  Co.,  9  Col. 
248.  The  case  at  bar  affects  only  the  local  concerns  of  the 
county  of  Nelson  and  its  tax-payers,  and  hence  does  not  fall 
within  the  limited  class  of  cases  indicated  above,  and  in  which 
alone  this  court  will  assume  original  jurisdiction. 

It  follows  that  for  this  reason,  also,  the  writ  must  be  denied. 


Ck>N8TiTirnoHAL  Law—  Poliob  Pown  —  Loars  bt  Oovirms  fob  Pai- 
TATB  Uas.  —  The  cmm  cited  in  the  principal  ease  are  cited  in  the  case  of 
8iaUY.  Otawkee  Toumihip,  U  Kan.  418,  19  Am.  Bep.  09,  in  which  case  it 
wae  decided  that  a  statate  which  authorized  towns  to  issne  bonds  to  raise 
monej  for  the  purpose  of  providing  provisions  and  seed-grain  for  the  desti- 
tute citiaens  of  such  towns  was  unoonstitntional,  as  not  being  tor  a  public 
purpose. 

JuBisDionoH  —  Oaioivai^  of  SurBxm  Court  —  Whut  Bxbboibxd  to 
Imbue  Exteaobdinakt  Writs.  —  Mandamus  can  be  issued  by  the  supreme 
ooort  of  Maine  only  to  courts  of  inferior  jurisdiction,  oorporationSp  and  indi- 
Tidnals:  DmnOt,  PetUkmer,  S2  Me.  SOS;  64  Am.  Dec  002.  The  power  of 
the  supreme  court  to  issue  a  writ  of  mandanuu  depends  ezdusivelj  upon  the 
•sprees  language  of  the  constitution:  Bawkins  ▼.  Oavenur,  I  Ark.  570;  83 
Am.  Dec.  346,  and  extended  note.  As  to  the  jurisdiction  of  the  supreme 
eourt  of  Louisiana  to  issue  writs  of  prohibition  and  certiorari,  m%  BiaU  ▼. 
JEToMtoNp  40  La.  Ann.  303}  8  Aul  8t  Rep.  63& 


Ell  v.  Northbbn  Paoifio  Railroad  Company. 
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Hastbr  ahd  SntvAVT — Fobrkak  as  FxLLOW-svRyAirr.  —  a  foreman  who 
has  the  control,  direction,  and  supervision  of  a  gang  of  railroad  em- 
ployees^ with  authority  to  employ  and  discharge  them,  is  a  fellow- 
aerrant,  and  not  a  vioe-principaL  A  master  is  not  liable  for  an  injury 
to  an  employee,  caused  by  the  negligence  of  such  foreman. 

MAflTKB  AND  SbRVANT  —  RlSPONSIBILITT  OF  MaSTEB — FiLLOW-SnTAlfTB. 

— The  character  of  the  negligence  from  which  damage  to  a  oo-employee 
results*  and  not  the  superior  rank  of  the  negligent  senraat^  determines 
the  responsibility  of  the  master. 

yi^mrmw  aHD  SkRVAMT  —  MASTER  OAH!fOT  DrLEOATB  PbRSONAL  DuTIB.  — 

A  master  must  use  due  care  in  supplying  his  serrants  with  safe  appli- 
ancea,  and  a  safe  place  in  which  to  work.  He  cannot  escape  liabiUty  by 
delegatlag  these  personal  duties  to  another* 

HBVAirm—  SoiVRiOR    AHD    Ikfrrior    Srtavt.  —  A   foreman, 
sa^flBigatendent,  or  snperisr  servant  and  an  inferior  servant^  when  the 
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two  are  engageil  in  the  same  general  work  lor  the  master,  are  feDov* 
■enraiits.  The  enperior  rank  of  the  former  cannot  lift  him  abore  tht 
grade  of  a  fellow -servant  into  the  positioD  of  a  yioe-prineiim],  so  kmg  ii 
be  is  eiiftaged  iu  the  work  of  a  servant  only.  In  sach  eaaa^  Um  sopi* 
rior  servaut  is  no  luure  Uie  reprcjiuutative  of  the  master  than  the  »• 
ferior  servatit.,  except  in  the  enlarged  field  of  his  action,  and  the  wite 
scope  of  the  tnistv  confided  to  him;  nor  does  his  rank  inereaae  tfao  li^ 
of  his  employment  assumed  by  the  inferior  servant. 
Mamtkr  and  Skkvamt  —  R»KH  AssuMBO  BT  Sbevant.  —A  Boryant  BMomss 
all  open  and  palpable  risk  of  accident  in  the  oommoii  oonne  of  the  boa- 
uciis,  including  the  negligence  of  all  fellow-servants^  of  whatever  grade 
or  rank,  in  the  same  employment. 

FBLLOW-aF.RVANTH  —  SUPBBIOR  AND  InVBRIOE  SbRTAVHI.  —  TIm  faot  tilBl  BB 

inferior  servant  may  not  be  able  to  exert  any  inflnenoe  for  aafety  over 
his  anperior  servant  in  the  same  general  bosiness  or  employment  will 
not  justify  a  refusal  to  apply  the  rules  and  principles  applicable  to  fel* 
low-servants. 

Majvtbr  and  SsRyAHT  —  Ltabilitt  ov  Mastbr,  how  DlTBEimrSD  —  Fa- 
liOW-SBKVANTS.  — The  liability  of  a  master  depends  upon  the  oharaetir 
of  the  act  iu  the  performanoe  of  which  the  injury  ariaes^  and  m»t  npoB 
the  grade  or  rank  of  the  employee  whose  negligence  canses  ik  If  the 
act  is  one  pertaining  to  a  personal  dnty  that  the  master  owes  to  his  ssr* 
vanta,  he  is  responsible  to  them  for  the  manner  of  its  performance,  by 
whoever  performed;  but  if  it  pertains  to  the  duty  of  an  operative  or 
employee,  the  person  performing  it  is  a  mere  servant^  whatever  his 
rank,  and  the  master  is  not  liable  to  a  fellow-servant  of  inferior  rank  for 
its  improper  performance. 

Intbrbst — NBaLTGBNGB  —  Mbaburb  ov  Damioib. — Ib  BctioiiB  to  reoovsr 
damages  for  injury  caused  by  negligence^  awarding  intereet  ib  is  the 
discretion  of  the  jury 

John  C.  Bullitt^  Jr.^  and  John  8.  WcUtan^  for  the  appellant 
8.  L.  Olaspell,  for  the  reBpondent. 

Corliss,  C.  J.  This  litigation  baa  ita  origin  in  an  injnrj 
sustained  bj  plaintiff  while  in  the  employ  of  the  defendant 
He,  with  several  others,  was  engaged  in  removing  long  piles 
from  a  platform  car  to  bents  on  the  north  side  of  the  defendant's 
track.  These  bents  were  heavy  timbers  resting  on  piles  driven 
in  the  ground,  and  running  at  right  angles  with  the  track,  and 
the  ends  nearest  to  the  track  were  about  five  feet  therefitooL 
They  were  the  same  height  as  the  platform  of  the  car.  At  the 
time  the  accident  occurred,  they  were  covered  over  with  piles  to 
within  two  feet  from  the  ends  nearest  to  the  track.  The  piles 
,  were  rolled  from  the  car  to  the  bents  over  two  round  skids  about 
eight  inches  in  diameter,  one  end  of  each  of  which  rested  upon 
a  pile  on  the  car,  and  the  other  upon  the  pile  on  the  bents 
which  was  nearest  to  the  track.  Both  ends  of  the  skids  wen 
on  the  same  level.  Reaching  from  the  platform  of  the  ear  te 
the  ends  of  the  bents  were  boards  a  foot  wide^  over  whieh  thi 
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men  pa«$8ed  from  the  car  to  the  bents  in  rolling  the  piles  along 
over  the  skids  to  the  hents.  Tn  transferring  the  piles  from  the 
car,  some  of  the  men  rolled  thoin  with  their  hands,  and  others 
used  cant-hooks  in  the  work.  One  of  the  piles  which  was  being 
removed  from  the  car  rolled  from  the  ends  of  the  skids  into 
the  space  between  the  pile  on  the  bents  nearest  to  the  track 
and  the  next  pile,  and  pushed  the  former  pile  towards  the 
plaintiff,  and  upon  his  log,  breaking  the  same  near  the  ankle. 
One  of  the  grounds  upon  which  plaintiff  based  and  seeks  to 
su<«tain  his  recovery  was  the  alleged  negligence  of  the  foreman 
of  the  gang  at  work  in  failing  to  block  this  pile  so  as  to  prevent 
its  being  slioved  towards  the  plaintiff.  Thnt  the  pile  was  not 
blocked  at  the  end  where  ))liiinti(f  was  working  appears  to  be 
undisputed.  There  was  evidence  to  show  that  the  foreman 
was  notified  of  this  fact  before  the  accident.  While  he  denies 
this,  yet  there  was  sufficient  evidence  to  warrant  a  jury  in 
6nding  the  fact  against  his  testimony.  We  are  clear  that  the 
jury  were  authorized,  under  the  evidence,  to  find  that  plain- 
tiff was  injured  by  reason  of  the  negligence  of  the  foreman, 
Withnell,  in  failing  to  block  the  pile.  Will  the  law  hold  the 
defendant  responsible  for  this  negligence?  Against  such  lia- 
bility, defendant  invokes  the  fellow-servant  rule,  and  our  stat- 
ute embodying  it.  To  escape  the  force  of  this  rule,  plaintiff 
contends  that  the  case  is  brought  within  the  scope  of  the  fel- 
low-servant rule,  and  that  such  limitation  has  the  voice  of 
weightier  authority,  of  better  reason,  and  of  more  numerous 
precedents  in  its  behalf.  This  issue  of  law  we  are  t9  determine, 
and  our  investigation  must  run  along  the  line  of  general  prin- 
ciples; for  the  adjudications  upon  this  subject, — so  multitu- 
dinous as  almost  to  warrant  the  simile,  **  thick  as  autumnal 
leaves  that  strew  the  brooks  in  Vallambrosa," — these  adjudi- 
cations are  so  discordant,  enumerating  so  many  rules,  stating 
so  many  limitations,  applying  the  law  to  facts  so  diverse,  that 
one  is  reminded  of  Gibbon's  remark  upon  the  infinite  variety 
of  laws  and  opinions  when  Justinian  entered  upon  the  reform 
of  codification,  —  that  they  were  beyond  the  power  of  any 
capacity  to  digest.  We  are  compelled  to  decide  whether  this 
superior-servant  limitation  shall  be  adopted  in  this  state.  The 
trial  court  declared  it  to  be  the  law  in  his  charge  to  the  jury, 
and  refused  to  charge  against  the  adoption  of  the  doctrine,  al- 
though requested  to  so  charge  by  defendant's  counsel.  What* 
ever  other  ground  of  liability  there  may  have  been,  the  verdict 
aannot  stand  if  the  trial  judge  erred  in  this  respect,  for  the 
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irerdict  may  rest  entirely  upon  the  groundwork  of  such  in- 
struction. 

The  foreman,  Withnell,  through  whose  negligence  it  is  in- 
sisted that  plaintiff  was  injured,  had  control  of  the  gang  em* 
ployed  on  the  work,  and  was  vested  with  authority  to  employ 
and  discharge  the  men,  who  were  subject  to  his  direction  and 
supervision.  Hence  it  is  urged  that  he  was,  in  his  position, 
and  therefore  in  the  prosecution  of  the  work  of  unloading 
these  piles,  a  vice-principal,  and  not  a  fellow-servant.  In  this 
connection,  the  authorities  are  cited  which  sustain  the  doctrine 
that  the  station  of  the  employee,  and  not  the  character  of  the 
act,  determines  the  question  whether  the  master  is  responsible. 
In  many  of  the  cases  where  the  superior-servant  limitation  was 
applied,  such  servant  was  in  fact  the  fellow-servant  of  the 
employee  injured.  But,  because  of  some  superior  position  oc- 
cupied by  him  with  respect  to  tiie  servant  injured,  the  master 
was,  by  a  legal  fiction,  regarded  as  personally  present  in  the 
person  of  the  superior  servant,  and  made  responsible  to  one 
servant  for  the  manner  in  which  another  servant  performed 
the  duties  and  labors  pertaining  to  a  servant*s  employment. 
Here  lies  the  difference  between  the  two  rules.  Those  cases 
which  preserve  the  fellow  servant  rule  in  its  full  integrity 
bring  the  facts  of  each  case  to  the  test,  not  of  the  rank  of  the 
negligent  servant,  but  of  the  character  of  the  negligence  from 
which  damage  results.  Did  the  master  owe  to  his  servant  a 
duty  as  master?  Answer  the  inquiry  in  the  affirmative,  and 
he  cannot  escape  a  careless  discharge  of  that  duty  by  shifting 
the  burden  to  the  shoulders  of  a  servant,  however  inferior  his 
position  may  be.  The  negligence  of  a  fellow-servant  has  not 
wrought  injury  in  such  a  case.  It  is  the  negligence  of  the 
master  himself,  because  that  was  carelessly  done  which  he  was 
bound  to  have  carefully  performed.  The  master  must  use  due 
care  in  supplying  his  servants  with  safe  appliances,  and  in  pro- 
viding them  a  safe  place  in  which  to  work.  These  are  duties 
of  the  master.  They  are  none  the  less  his  duties  because,  from 
the  necessities  of  business,  or  for  other  reasons,  he  confides 
their  discharge  to  an  employee.  His  personal  negligence  in 
this  respect  would  create  liability.  He  cannot  gain  exemption 
from  negligence  of  another  in  this  regard  by  delegating  these 
personal  duties  to  another.  This  doctrine  is  sound,  and  it  in 
no  manner  is  a  limitation  of  the  fellow-servant  rule. 

On  the  other  hand,  the  other  doctrine  is  a  limitation  —  a 
very  important  limitation  — of  that  rule.     It  finds  no  warrant 
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in  the  cases  which  first  enunciated  that  rule.  It  rests  on  no 
subsequent  legiBlation;  and  we  are  firm  in  the  conviction  that 
the  mere  superiority  in  the  rank  of  the  negligent  servant-^ 
hiB  right  to  control  the  servant  injured,  and  to  employ  and  to 
discharge  him — calls  for  no  modification  of  the  fellow-servant 
rule.  The  bed*rock  of  that  doctrine  is,  that  every  employee 
assumes  the  risk  of  his  co-employee's  negligence  as  one  of  the 
ordinary  risks  of  his  work.  Is  a  superintendent  or  foreman 
so  much  more  careless  in  the  performance  of  work  pertaining 
to  a  servant's  duties  than  a  subordinate  employee  that  the  risk 
of  the  former's  negligence  is  an  extraordinary  one?  If  work 
belonging  to  the  duties  of  a  servant  be  done  carelessly,  what 
oonceivable  difiTerenoe  is  there  whether  the  negligence  proceed 
from  a  commander  or  a  subaltern,  so  long  as  the  master  him- 
self is  not  personally  at  fault.  The  superior  servant  is  in  fact 
a  fellow-servant.  The  two  are  engaged  in  the  same  general 
work  for  the  master;  one  using  his  muscle  chiefly,  and  the 
o4her  perhaps  working  mainly  with  his  brain.  The  only 
ground  on  which  the  superior's  relation  as  fellow-servant  is 
iipiored  is  the  constructive  presence  in  his  person  of  the  master, 
because  the  master,  in  the  distribution  of  labor,  has  appointed 
him  to  work  in  the  line  of  superintendence  and  control.  But 
this  control,  this  superior  rank,  cannot  lift  him  above  the  grade 
ef  a  fellow-servant  into  the  position  of  a  vice-principal  so  long 
as  he  is  engaged  in  the  work  of  a  servant  only.  If  a  servant 
of  inferior  rank  should  perform  the  sanM  work,  he  would  not 
be  regarded  as  the  master;  and  we  are  at  a  loss  to  understand 
bow  the  higher  rank  of  the  servant  can  change  the  nature  of  the 
act,  or  increase  the  risk  of  the  inferior  servant,  so  as  to  render 
inapplicable  the  fellow-servant  rule.  The  superior  servant  is 
no  more  the  representative  of  the  master  than  the  inferior  ser- 
vant, except  in  the  enlarged  field  of  his  action,  and  the  wider 
scope  of  the  trusts  confided  to  him.  They  are  both  laboring 
for  a  common  master  in  the  same  general  business,  both  ulti- 
mately accountable  to  him,  and  employed,  controlled,  and  dis- 
charged by  him,  either  personally,  or  by  some  one  selected  by 
him  for  that  purpose.  The  ultimate  power  to  employ,  control, 
and  discharge  is  in  his  hands. 

The  reason  for  the  fellow-servant  rule  applies  with  full  force 
to  the  work  of  a  servant,  whatever  the  rank  of  the  servant  who 
performs  it  It  would  be  an  anomalous  condition  of  the  law 
if  the  negligence  of  one  servant  was  within  the  ordinary  risks 
of  the  employment,  while  the  negligence  of  another,  no  mora 
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prone  to  carelensnem,  should  be  withoot  the  domain  of  sacb 
risks  merely  because  he  had  been  set  in  a  higher  place  of  aer-* 
▼ice  by  reason  of  superior  skill  or  abilitj.  Judge  Coolej  says: 
^  In  some  quarters,  a  strong  disposition  has  been  manifested 
to  hold  the  rule  not  applicable  to  the  case  of  a  servant  who,  at 
the  time  of  the  injury,  was  under  the  general  direction  and  con* 
trol  of  another,  who  was  intrusted  with  the  duties  of  a  higher 
grade,  and  from  whose  negligence  the  injury  resulted.  But  it 
cannot  be  disputed  that  the  negligence  of  a  servant  of  one 
grade  is  as  much  one  of  the  risks  of  the  business  as  the  negli* 
genoe  of  a  servant  of  any  other;  and  it  seems  impossible,  there- 
fore, to  hold  that  the  servant  contracts  to  run  the  risks  of 
negligent  acts  and  omissions  on  the  part  of  one  class  of  ser* 
rants,  and  not  those  of  another  class.  Nor,  on  grounds  of 
public  policy,  could  this  distinction  be  admitted,  whether  we 
consider  the  consequenoes  to  the  parties  to  the  relation  exclu- 
sively, or  those  which  affect  the  public,  who,  in  their  dealings 
with  the  employer,  may  be  subjected  to  risks.  Sound  policy 
seems  to  require  that  the  law  should  make  it  for  the  interest 
of  the  servant  that  he  should  take  care,  not  only  that  he  be  not 
negligent  himself,  but  also  that  any  n^ligence  of  others  in 
the  same  employment  be  properly  guarded  against  by  him,  so 
far  as  he  may  find  it  reasonably  practicable,  and  be  reported 
to  his  employer,  if  needful.  And  in  this  regard  it  can  make 
little  difference  what  is  the  grade  of  the  servant  who  is  found 
to  be  negligent,  except  as  superior  authority  may  render  the 
negligence  more  dangerous,  and  consequently  increase  at  least 
the  moral  responsibility  of  any  other  servant  who,  being  aware 
of  the  negligence,  should  fail  to  report  it ":  Cooley  on  Torts^ 
643. 

Judge  Dillon  is  equally  emphatic  against  the  limitation. 
He  says:  ''  The  master  owes  certain  defined,  personal,  unalien- 
able, non-assignable  duties  towards  servants.  These  duties 
may  be  devolved  on  others  by  the  master,  but  not  without 

recourse  on  him In  the  general  American  law,  as  I 

understand  it,  the  doctrine  of  vice- principal  exists  to  this  ex- 
tent, and  no  further,  viz.:  That  it  is  precisely  commensurate 
with  the  master's  personal  duties  towards  his  servants.  As  to 
these,  the  servant  who  represents  the  master  is  what  we  may 
call  for  convenience  a  ^vioe-prinoipal,'  for  whose  acts  and  ne- 
glects the  master  is  liable.  Beyond  this  the  master  is  liable 
only  for  his  own  personal  negligence.  This  is  a  plain,  sound, 
safe,  and  practicable  line  of  distinction.     We  know  where  to 
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find  it,  and  how  to  define  it  It  begins  and  ends  with  the  per^ 
sonal  duties  of  the  master*  Any  attempt  to  refine,  based 
upon  the  notion  of  *  grades'  in  the  senrioe,  or,  what  is  much 
the  same  thing,  distinct  'departments'  in  the  service  (which 
*  departments '  frequently  exist  only  in  the  imsgination  of  the 
judges,  and  not  in  fact),  will  breed  the  confusion  of  the  Ohio 
and  Kentucky  experiments,  whose  courts  have  constructed  a 
labyrinth  in  which  the  judges  that  made  it  seem  to  be  able  to 
*find  no  end;  in  wandering  mases  lost.'  •  •  •  •  The  real  in- 
quiry is.  Was  the  injury  caused  by  another  servant  one  of  the 
ordinary  risks  of  the  particular  employment?  If  so,  the 
grade,  whether  higher,  lower,  co-ordinate,  or  the  department 
of  the  faulty  servant,  is  of  no  consequence.  It  is  a  condition 
of  the  contract  of  service  that  the  servant  takes  upon  himself 
the  risk  of  accidents  in  the  common  course  of  the  business,  all 
open  and  palpable  risks,  including  the  negligence  of  all  fellow- 
servants,  of  whatever  grade,  in  the  same  employment":  24 
Am.  Law  Rev.  175. 

The  superior-servant  doctrine  unfairly  discriminates  against 
masters  whose  business  is  of  such  nature  that  grades  of  ser* 
vice  are  indispensable.  This  case  will  furnish  an  illustration 
of  the  truth  of  this  statement  The  work  with  respect  to  which 
Withnell,  the  foreman,  was  careless — the  blocking  of  the  pile 
—  was  the  work  of  a  servant  Had  the  same  accident  occurred 
in  the  employ  of  a  master  whose  servants  were  all  of  the  same 
rank,  no  claim  of  liability  would  be  thought  of.  The  proprie- 
tor of  a  factory,  of  a  machine-shop,  of  a  mill,  of  any  business 
in  which  gradations  of  service  are  not  absolutely  essential,  is 
present  in  the  persons  of  his  servants  only  so  far  as  his  per- 
sonal duties  to  his  employees  are  concerned.  But  the  railroad 
master,  though  Argus-eyed  to  discern,  and  Briarean  to  prevent^ 
the  negligence  of  its  horde  of  vice-principals,  —  conductors,  as 
in  Chicago  etc,  IPy  Co,  v.  Ro$8j  112  U.  8.  877,  superintendents^ 
section  bosses,  foremen  of  various  gangs,  and  many  others,  — 
would  find  itself  impotent  to  save  itself  from  enormous  respon- 
sibility not  incurred  by  many  other  masters,  notwithstanding 
its  utmost  caution  in  the  selection  of  its  employees.  Accord- 
ing to  this  doctrine,  the  master  that  has  fully  discharged  all 
its  or  his  personal  duties  may  be  guilty,  at  the  same  time,  in  as 
many  different  places,  of  a  score  of  negligent  acts  by  construc- 
tion of  law,  although  they  are  acts  pertaining  to  the  duties  of 
a  mere  servant,  performed  by  one  who  is  in  fact  a  servant, 
and  whose  carelessness  in  this  regard  can  as  fairly  be  said  to 
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hfi  within  the  risks  incnrred  by  the  injured  serrant  as  tha 
ci^relessness  of  an  erpployee  of  lower  rank.  If  there  is  any* 
tljing  in  the  reason  for  the  {ellow-servant  rule,  it  applies  with 
erven  stronger  force  to  a  class  of  servants  whose  higher  position 
is, a  guaranty  of  better  skill  and  intelligence,  and  consequently 
of  the  exercise  of  greater  care.  Tneir  enlarged  responsibility 
to  the  master  will  tend  to  make  them  more  cautions.  Their 
compensation  is  frequently  so  large  as  to  make  the  retention 
of  their  positions  very  desirable  to  them.  This  will  augment 
their  caution;  for  negligent  performance  of  duty  would  be  al- 
most certain  to  result  in  their  dismissal.  There  is  nothing  in 
the  controlling  power  of  the  superior  servant  that  warrants 
any  difference  in  the  law;  for  it  cannot  be  said,  as  is  fre- 
quently asserted  in  cases,  that  any  employee  is  justified  in 
submitting  to  the  carelessness  of  a  sux>erior  from  fear  of  being 
discharged;  and  the  fact  is,  that  it  is  seldom  in  the  jrawer  of 
the  injured  servant  to  anticipate  or  guard  against  the  careless 
act  of  the  fellow-servant  causing  injury  to  him.  If  he  could 
and  did,  the  accident  would  not  happen.  If  he  could  and  did 
not,  he  would  be  himself  negligent,  and  his  recovery  would  be 
defeated.  In  either  case,  there  would  be  no  occasion  for  the 
fellow-servant  rule.  The  basis  of  the  fellow-eervant  doctrine 
is,  not  that  the  servant  can,  as  a  rule,  be  on  his  guard  against 
his  co-servants'  carelessness,  but  that  he  takes  the  risk  of  such 
negligence  when  he  makes  his  contract  of  employment.  It  is 
said  that  a  servant  can  exert  an  influence  for  care  upon  a  fol- 
low-servant  of  the  same  grade  that  he  could  not  exert  upon  a 
superior  servant  by  whom  he  had  been  employed  and  could  be 
4i8charged,  and  therefore  in  the  latter  case  the  master  is  re- 
sponsible. If  this  affects  the  question,  then  the  master  should 
have  been  held  liable,  in  many  cases,  where  the  injured  ser^ 
vaVit  could  not  possibly  have  exerted  any  such  influence  upon 
the  negligent  servant. 

The  books  are  full  of  such  cases,  in  none  of  which  was  the 
master  adjudged  resfjonsible.  The  courts  have  held  that  the 
rule  is  **not  conifined  to  the  case  of  two  servants  working  in 
cpnipany,  or  having  opportunity  to  control  or  influence  the  con- 
duct of  each  other,  but  extends  to  every  case  in  which  the  two, 
deriving  their  authority  and  their  compensati.on  from  the  same 

Source,  are  engaged  in  the  same  business,  though  in  difierent 
fepartments  of  duty ":  HoWcti  v.  Fitehburg  R.  R.  Co.^  129 
lt&^^.  268;  S7  km.  Rep.  843.  Many  of  the  cases  holding  the 
iifaiter  exeikipt  %rbm  liability  under  the  feUow-servdnt  rule 
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were,  as  we  ha^o  said,  cases  in  which  the  injured  servant  eonid 
not  poBsibly  have  exerted  influence  over  the  negligent  servant. 
Their  separate  departments  of  service,  or  their  usual  stations 
of  employment,  kept  them,  aa  a  rule,  entirely  aloof  from  each 
other.  In  the  following  cases  the  relation  of  fellow-servant 
was  held  to  exist  between  persons  who  could  exert  little,  if 
anjy  influence  over  each  other:  Qiubec  SUamahip  Co.  v.  Mer^ 
chanty  133  U.  8.  375,  —  the  carpenter,  the  porter,  and  steward- 
ess of  a  steamship;  8t  Lovm  etc.  Ry  Co.  v.  WeUhy  72  Tex. 
298,  —  foreman  of  a  bridge  gang,  and  servants  operating  train; 
Elliot  V.  Chicago  etc.  Ky  Co.^  6  Dak.  523,  —  a  section  foreman 
and  a  conductor;  Fagundea  v.  Central  Pac.  R.  R.  Co.^  79  CaL 
97,  —  a  laborer  employed  to  remove  snow  from  track  and  a 
Ounductor;  Baughman  v.  Superior  Courts  72  Cal.  573,  —  a  con- 
ductor and  brakeman;  RaaulaU  v.  Baltimore  etc.  Rl  R.  Co.^  109 
U.  S.  478, — a  brakeman  and  conductor  of  different  trains; 
Van  WickU  v.  Manhattan  Ky  Co.,  32  Fed.  Rep.  278,  —  a  track 
repairer  and  an  engineer;  McMaater  v.  Illinoia  Cent.  R'y  Co.^ 
66  Miss.  264;  7  Am.  St. .  Rep.  653,  —  brakeman  of  one  train 
and  employee  on  another;  NayUr  v.  New  York  etc.  K  R.  Co.^ 
83  Fed.  Rep.  801, — engineer  and  switchman;  Van  Avery  y. 
Union  Pae.  Ry  Co^  35  Fed.  Rep.  40, — engineers  of  different 
trains;  ConnMy  v.  Minneapolie  etc.  Ry  Co.y  38  Minn.  80,-^ 
a  sectionman  and  an  engineer  or  brakeman;  Howard  v.  Det^ 
ver  etc.  Ry  Co.^  26  Fed.  Rep.  837,  —  an  engineer  and  fireman 
of  different  trains;  H.  &  T.  C.  Ry  Co.  v.  Rider,  62  Tex.  267; 
Gormley  v.  Ohio  etc.  Ry  Co.y  72  Ind.  31 ;  Colline  v.  St.  Paul 
€tc.  R.  R.  Co.,  30  Minn.  31;  Clifford  v.  Old  Colony  R.  R.  Co., 
141  Mass.  564;  Keyee  v.  Railroad  Co.,  3  Atl.  Rep.  15  (Pa.); 
Whadlan  v.  Mad  River  etc.  R.  R.  Co.,  S  Ohio  St  249,  —  in  each 
case  an  engineer  and  a  section-man.  Without  stating  the  re- 
lation of  the  injured  to  the  negligent  servant  in  each  of  the 
following  cases,  they  are  referred  to  as  being  in  the  same  line: 
Bolden  v.  Fitchburg  R.  R.  Co.,  129  Mass.  268;  37  Am.  Rep. 
843;  Valiez  v.  Ohio  etc.  Ry  Co.,  85  111.  500;  Besel  v.  New  York 
etc.  R.  R.  Co.,  70  N.  Y.  171;  Brown  v.  Central  Pac.  R.  R.  Co., 
68  Cal.  171;  Roberts  v.  Chicago  etc.  Ry  Co.,  33  Minn.  218; 
Brown  y.  Minneapolis  etc.  Ry  Co.,  31  Minn.  553;  Cooper  v. 
Milwaukee  etc*  Ry  Co.,  23  Wis.  668;  Heine  v.  Chicago  etc.  Ry 
Co.,  58  Wis.  525;  Capper  v.  Louisville  etc  Ry  Co.,  103  Ind. 
806;  Henry  v.  Staten  Island  Ry  Co.,  81  N.  Y.  373;  Blake  v. 
Cent.  R.  JR.  Co.,  70  Me.  60;  35  Am.  Rep.  297;  Harvey 
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▼.  iV^  York  Cent.  R.  S.  Co.,  88  N.  Y.  48L    The  list  miglit  be 
greatly  enlarged. 

Going  back  to  the  foantain,  we  find  this  idea  of  exertion  of 
influence  by  the  injured  servant  as  the  basis  of  the  serrant 
rule  distinctly  repudiated.     In  Farwell  ▼.   Bo9ton  etc  R,  R, 
Corp.,  4  Met.  60,  Chief  Justice  Shaw  says:  ^  It  was  strongly 
pressed  in  the  argument,  that  although  this  might  be  so  where 
two  or  more  servants  are  employed  in  the  same  department 
of  duty,  where  each  can  exert  some  influence  on  the  conduct 
of  the  other,  and  thus  to  some  extent  provide  for  his  security^ 
yet  that  it  could  not  apply  where  two  or  more  are  employed 
in  different  departments  of  duty  at  a  distance  from  each  other, 
and  where  one  can  in  no  degree  influence  or  control  the  oon- 
duct  of  the  other.     But  we  think  this  is  founded  apon  a  sup- 
posed distinction  on  which  it  would  be  extremely  difficult  to 
establish  a  practical  rule.  •  •  .  •  When  the  object  to  be  accom* 
plished  is  one  and  the  same,  when  the  employers  are  the  same, 
and  the  several  persons  employed  derive  their  authority  and 
their  compensation   from   the  same  source,  it  would   be  ex- 
tremely difficult  to  distinguish  what  constitutes  one  depart- 
ment, and  what  a  distinct  department,  of  duty.     It  would 
vary  with  the  circumstances  of  every  case.    If  it  were  made 
to  depend  upon  the  nearness  or  distance  of  the  persons  from 
each  other,  the  question  would  immediately  arise,  How  near 
or  how  distant  must  they  be  to  be  the  same  or  difierent  de» 
partments?     Besides,  it  appears  to  us  that  the  argument  rests 
upon  an  assumed  principle  of  responsibility  which  does  not  ex- 
ist.    The  master  in  the  case  supposed  is  not  exempt  from  lia- 
bility because  the  servant  has  better  means  of  providing  for 
his  safety  when  he  is  employed  in  immediate  connection  with 
those  from  whose  negligence  he  might  suffer,  but  because  the 
implied  contract  of  the  master  does  not  extend  to  indemnify 
the  servant  against  the  negligence  of  any  one  but  himself; 
^  .  •  .  and  he  is  not  liable  in  tort  as  for  the  negligence  of  his 
servant  because  the  person  suffering  does  not  stand  towards 
him  in  the  relation  of  a  stranger,  but  is  one  whose  rights  are 
regulated  by  contract,  express  or  implied.    The  exemption  of 
the  master,  therefore,  from  liability  for  the  negligence  of  a 
fellow-servant  does  not  depend  exclusively  upon  the  consider- 
ation that  the  servant  has  better  means  to  provide  for  his  own 
safety,  but  upon  other  grounds.     Hence  the  separation  of  the 
employment  into  different  departments  cannot  create   that 
liability,  where  it  does  not  arise  from  express  or  implied  con- 
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tract,  or  from  a  responsibility  created  by  law  to  third  persons 
and  strangers  for  the  negligence  of  a  servant" 

It  is  thas  apparent  that  there  is  nothing  in  the  fact  that  an 
inferior  servant  may  not  be  able  to  exert  any  influence  for 
safety  over  his  superior  to  justify  the  refusal  to  apply  the  fel- 
low-servant rule.  On  principle,  we  are  opposed  to  the  doctrine 
in  the  case  of  Chicago  etc.  Ry  Co.  v.  Rom,  112  U.  S.  877.  We 
believe  that  the  true  rule  was  stated  and  applied  in  Crispin  v. 
J?a6Wt,  81  N.  Y.  516;  87  Am.  Rep.  621.  "The  liability  of 
the  master  does  not  depend  upon  the  grade  or  rank  of  the  em- 
ployee whose  negligence  causes  the  injury.  A  superintendent 
of  a  factory,  although  haying  power  to  employ  men  or  repre- 
sent the  master  in  other  respects,  is,  in  the  management  of  tlie 

machinery,  a  fellow-servant  of  the  other  operatives 

The  liability  is  thus  made  to  depend  upon  the  character  of 
the  act  iiA  the  performance  of  which  the  injury  arises,  with- 
out regard  to  the  rank  of  the  employee  performing  it.  If  it  is 
one  pertaining  to  the  duty  that  the  master  owes  to  his  servants, 
he  is  responsible  to  them  for  the  manner  of  its  performance. 
The  converse  of  the  proposition  necessarily  follows:  if  the 
act  is  one  which  pertains  to  the  duty  of  an  operative,  the  em- 
ployee performing  it  isa  mere  Fervan t;  and  the  master,  although 
liable  to  strangers,  is  not  liable  to  a  fellow-servant  for  its  im- 
proper performance."  To  same  effect  are  LindvaU  v.  Woods, 
41  Minn.  212;  Davii  v.  Central  VL  R,  R.  Co.,  55  Vt.  84;  45  Am. 
Rep.  590;  State  v.  MaUter,  67  Md.  287;  Indiana  Car  Co.  y. 
Parker,  100  Ind.  181;  Hussey  v.  Coger,  112  N.  Y.  614;  8  Am. 
Bt.  Rep.  787;  Capper  v.  LouisviUe  etc.  Ry  Co.,  103  Ind.  305; 
Yatee  v.  MeCvlUmgh  Iron  Co.,  69  Md.  870;  Baltimore  Elevator 
Co.  V.  Neal,  66  Md.  488;  MeOovem  y.  Columbue  Mfg.  Co.,  SO 
Ga.  227;  Lewis  y.  Seifert,  116  Pa.  St.  628;  2  Am.  St.  Rep.  631; 
OUon  V.  St.  Pavi  etc.  R^y  Co.,  88  Minn.  117;  Anderson  y.  fftn- 
9ton,  81  Fed.  Rep.  628;  Wehh  y.  Richmond  etc.  R.  R.  Co.,  97 
N.  C.  887. 

This  list  might  be  added  to,  but  we  are  concerned  not  so 
much  about  the  number  of  cases  to  be  cited  in  support  of  our 
yiews  as  about  the  soundness  of  oar  position  upon  principle. 
We  belieye  that  the  fellow-servant  rule  should  hedge  about  all 
masters  without  discrimination;  that  its  wise  and  just  barrier 
against  liability  should  not  be  broken  down  by  a  fiction;  that 
those  whose  business,  from  its  very  nature,  necessitates  grada- 
tions of  service  should  not  be  deprived  of  its  protection  on 
account  of  a  distinction  which  in  no  manner  afiTects  the  consid- 
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orations  which  gave  it  birth,  and  have  led  to  its  almost  tini* 
versal  adoption.  We  see  nothing  to  justifj  the  limitation 
doctrine,  except  the  increased  safety  of  employees  in  a  danger- 
ous business;  and  this  applies,  if  at  all,  equally  to  cases  where 
the  two  servants  are  of  the  same  grade.  But  so  far  from  aog* 
tnenting  their  safety,  the  liability  of  the  master  will  have  the 
contrary  effect,  if  it  produces  any  effect  at  all.  That  servant 
will  grow  more  careless,  who,  instead  of  being  exclusively  liable 
for  his  own  negligence,  finds  that  beyond  him  is  another  lia- 
bility, so  much  more  desirable  to  the  injured  servant  that  the 
careless  servant  is  invariably  lost  sight  of, — the  liability  of 
the  corporation,  against  which  the  verdict  is  more  easily  se- 
cured, and  when  obtained,  is  certain  of  payment. 

We  have  assumed  that  our  statutes  on  this  question  (Comp. 
Laws,  sec.  8758)  are  only  declaratory  of  the  common  law. 
But  we  do  not  decide  whether  they  limit  the  liability  of  a 
master.  They  certainly  impose  upon  him  no  greater  responsi- 
bility than  the  common  law,  and  as  the  question  of  their  re- 
strictive force  has  not  been  discussed,  we  do  not  decide  it: 
See  Herbert  v.  Northern  Pac  R.  R.  Co^  8  Dak.  38;  on  appeal, 
116  U.  S.  642,  and  dissenting  opinion.  We  are  clear  that  the 
trial  court  erred  in  refusing  to  charge  the  jury  that  the  negli- 
gence of  Withnell  in  failing  to  block  the  pile  was  the  negli- 
gence of  a  fellow-servant,  and  in  instructing  them  that  it  was 
not;  and  for  this  error  the  judgment  of  the  district  court  is  re- 
versed. There  are  other  questions  in  the  case,  on  which  we 
refrain  from  expressing  any  opinion,  as  the  evidence  on  a  new 
trial  may  be  materially  different  This  does  not  apply  to  the 
question  of  interest,  and  we  therefore  hold  that  the  trial  court 
erred  in  charging  the  jury  to  give  the  plaintiff  interest  on  his 
recovery,  without  submitting  it  to  their  discretion.  **  In  an 
action  for  the  breach  of  an  obligation  not  rising  from  contract, 
•  •  •  •  interest  may  be  given  in  the  discretion  of  the  jory.*' 
Comp.  Laws,  sec.  4678. 

Judgment  reversed  and  new  trial  ordered* 


MlSriR  AMV  SXBVA!fT — VlOS-FBINGIPALS —  FlLLOW-BiaVAHn.  ^  A  for*. 

BUI  or  Tioe-priiioipal  whan  in  the  diioharge  of  datiM  whiofa  tfas  prindpal 
«Wi8  his  employMa  representt  the  priooipftL  Beyond  thi%  he  ie  merely  a 
fellow-workman  with  the  other  employees:  Bo$8  ▼.  Walker^  138  Pa.  St.  42; 
S3  Am.  St  Rep.  160,  and  note;  OuOen  v.  Norton^  126  N.  Y.  1.  A  foreman, 
saperintendent,  or  overseer  of  a  job  is  not  on  that  account  to  be  considered 
aa  other  than  a  fellow-servant;  Dube  v.  LsteMan,  83  Me.  211.  As  to  who  are 
■ad  who  are  not  fellow-servaata*  see  note  to  BnU  ▼.  PraU,  53  Am.  Repw  47. 
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Por  a  fall  diienBsion  of  the  lUbili^  of  maaten  to  ixiferior  Mrranit  for  the  acta 
of  superior  eenrauti,  eee  extended  note  to  Fox  ▼•  Sandford,  67  Am.  Dea  690. 

MjUVBB  AlfD  SUITANT — DbLSOATION  OV  AUTHOBirT  BT  MaBTBB  —  LlA- 

viLRT  TO  Sbhtabt.  -^  A  mMter  owes  oertain  doties  to  hit  employeee,  and  a 
daiefition  by  him  of  them  to  tome  third  pereoB  will  not  relieve  him  for  a 
failure  to  dieehargeaooh  duties:  Da^kankr.  HcmnSbalek.  JL  B.O9.9 103  Mo. 
070:  23  Am.  St.  Rep.  900;  IfUmrmBUkmai  ete^B^pOk  ▼•  Kamam,  78  Tez.  294; 
12  Am.  St.  Rep.  62. 

MmBB  AHD  Sbbtabt — Wkat  Riskb  Assvkbd  bt  Sibtamt. — a  servant 
aaiBmss  aQ  the  risks  of  the  employment  whioh  are  olmoiis»  and  which  he  may 
Mrly  bo  sapposed  to  understand:  (Mriadb  t.  JferdkMd'  ete.  Oik,  161  Mass. 
UB|  21  Am.  St  Rep.  438;  Kadtm  t.  WhUt  Bimr  etc  Ckk,  76  Wis.  120;  20 
Am.  St  Rep.  29,  and  note;  Sweei  ▼.  Ohio  Ooai  0^,  78  Wis.  127:  Coal  Co.  ▼. 
Womdaeker,  134  IlL  67.  A  serrant  assames  the  risk  of  the  negligence  of 
Mlow-oerrants:  H^ertm  ▼•  Northern  Pae.  R.  B.  Co.^  46  Minn.  471. 

Maotbb  avD  Sbbtabt — LEABiUTr  ov  Mabtbb,  how  Dbtbbmtiibd.-- It 
is  ttm  oharaoter  of  the  employment^  and  not  the  instmetiona  given  by  the 
■nalsr  to  the  servant^  that  mnst  determine  the  latter's  liability!  McChmg  v. 
Dsorftonw,  134  Pa.  St.  396;  19  Am.  St.  Rep.  708;  HarrUon  t«  Deirott  etc. 
KB.  00^79  Mioh.  400;  19  Am.  St  Rep.  180^  and  nota. 


Sarlbs  V.  MoGbb. 

P  NOBTB  Dakota,  8U.] 
MoBVOAOBi — Pbiob  abd  Subskqobnt  Mobtoaqbib— ITomoB.  —  A  prior 
nortgagoe  is  not  bosnd  to  proteel  the  equitable  rights  of  a  snbseqaent 
BMrtgageo  in  the  property  of  whioh  the  former  has  no  notice,  aotaal  or 
oonstmetiTe.  The  recording  of  the  snbseqaent  mortgage  is  not  such  no- 
tice so  as  to  prevent  the  prior  mortgagee  from  releasing  from  the  lien  of 
hia  mortgage  any  property  upon  whioh  the  anbaequent  mortgagee  haa 


Edgar  W.  Oampf  for  the  appellant. 

John  8.  TFotson,  for  the  respondent 

C0BU881  C.  J.  Viewed  in  the  light  of  the  record,  the  plain- 
tiffs sought  and  obtained  against  the  defendant  unwarranted 
relief^  by  inyoking  that  equitable  principle  whose  peculiar  office 
it  is  to  create  a  duty  enforceable  in  a  court  of  equity  which  a 
eourt  of  law  does  not  recognise  as  of  binding  force.  They  prayed 
that  they  might  be  reliered  from  the  injurious  consequences 
sf  defendant's  alleged  disregard  of  an  equitable  duty  which  they 
daimed  she  owed  to  them.  Did  she  owe  such  duty?  The 
ISaots,  so  far  as  disclosed  by  the  record,  compel  a  negative  reply 
to  this  inquiry.  Defendant  held  a  first  mortgage  upon  certain 
premises.    Plaintiff  owned  a  second  mortgage  thereon.    There 
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vrere  buildings  on  the  land.  Upon  them  was  insurance  effected 
by  the  mortgagor  in  his  own  name,  the  policy  stating  that  the 
loss,  if  any,  should  be  paid  to  the  first  mortgagee,  the  defend- 
ant, as  her  interest  might  appear.  These  buildings  were  de- 
stroyed by  fire,  and  the  loss  adjusted  and  paid.  The  amount 
exceeded  the  amount  of  defendant's  mortgage.  We  will  assume 
that  it  was  all  paid  to  her  personally,  and  paid  after  the  mort- 
gage debt  had  all  become  due,  although  the  record  by  no  means 
necessitates  such  a  view  of  the  facts.  A  large  portion  of  the 
money  she  paid  over  to  the  mortgagor,  retaining  an  amount  for 
which  she  gave  credit  on  the  mortgage.  We  will  also  assume, 
without  deciding,  that  it  was  the  defendant's  duty,  as  first 
mortgagee,  to  respect  the  rights  of  subsequent  encumbrances 
of  which  she  had  knowledge,  and  not  suffer  any  of  her  se- 
curity to  pass  from  her  control,  to  the  prejudice  of  the  subor- 
dinate lien;  and  that,  it  appearing  that  the  value  of  the 
security  held  by  the  second  mortgagees,  the  plaintiffs,  was  se- 
riously impaired  by  the  destruction  of  those  buildings,  it  was 
the  duty  of  defendant,  if  cognizant  of  plaintiffs'  lien,  to  apply 
the  insurance  money  in  her  hands  to  the  extinguishment  of 
her  lien,  and  not  suffer  the  greater  portion  of  it  to  escape  such 
lien  by  passing  into  the  mortgagor's  control.  Still,  not  even 
in  the  forum  of  conscience  would  the  relief  sought  for  be  granted 
upon  the  facts  as  shown  by  the  record  on  this  appeal.  De- 
fendant foreclosed  her  mortgage  after  this  insurance  money 
came  into  her  hands,  assuming  that  it  did  come  within  her 
control,  and  having  purchased  on  the  foreclosure  sale,  in 
course  of  time  secured  a  deed  vesting  in  her  the  title  of  the 
property  under  this  foreclosure. 

Plaintiffs,  in  this  action  to  foreclose  their  second  mortgage, 
ask  that  defendant's  foreclosure  proceedings,  culminating  in 
this  deed,  be  annulled  by  the  court,  on  the  theory  that  it  was 
the  defendant's  duty  to  apply  the  insurance  money  in  extin- 
guishment of  her  lien,  because  of  her  equitable  duty  not  to 
impair  the  subordinate  lien  by  her  conduct  with  respect  to  the 
security.  Plaintiffs  insist  that  she  had  two  distinct  securities 
out  of  which  she  could  collect  her  debt,  —  the  land  and  the  in- 
surance money;  that  they  held  a  lien  on  only  one  of  these 
securities,  —  the  land;  that  defendant  owed  to  them  the  duty 
of  obtaining  their  pay  from  the  insurance  money,  which  was 
sufficient  to  extinguish  her  lien;  and  that  equity  will  regard 
such  duty  as  performed,  and  the  lien  wiped  out,  on  the  prin- 
ciple that  one  who  disregards  duty  shall   not  assert  his  own 
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dereliction,  to  the  detriment  of  another  to  whom  that  duty  was 
owing.  In  all  this  record  we  find  nothing  to  render  these  con- 
siderations pertinent.  There  was  no  equitable  duty,  because 
defendant  had  no  knowledge  of  the  rights  of  the  plaintifTs  as 
junior  encumbrancers.  Equity  compels  no  one  to  respect  an 
unknown  right.  Defendant  did  not  know  of  plaintiff's  mort- 
gage when  she  suffered  this  insurance  money  to  pass  from  her 
control  to  the  mortgagor.  There  is  no  averment  of  notice  in 
the  complaint  This  demurrable  defect  was  not  cured  by  the 
reception  without  objection  of  evidence  of  notice  on  the  trial. 
Under  such  a  state  of  the  record,  the  complaint  might  be 
amended  to  conform  to  the  proof.  But  there  is  no  such  evidence 
in  the  record.  There  is  no  such  fact  found.  There  is  no  pre- 
tense of  actual  notice.  Without  notice  of  the  lien  to  be  pro- 
tected, there  arose  no  duty  to  protect  it:  Deuster  v.  MeCamuSy 
14  Wis.  807;  Straight  y.HarrUy  14  Wis.  509;  Howard  Im.  Co. 
V.  HaUey^  8  N.  Y.  271;  59  Am.  Dec.  478;  Vanorden  v.  John^ 
son,  14  N.  J.  Eq.  876;  82  Am.  Dec.  254;  Ward's  EJrs  v.  HagvA, 
25  N.  J.  Eq.  897;  Wade  on  Notice,  sec.  203,  and  cases  cited. 
This  principle  is  elementary.  It  is  true  that  constructive 
notice  is  held  to  be  sufficient  to  create  the  duty.  But  defend- 
ant did  not  have  even  constructive  notice  of  plaintiff's  inferior 
lien.  The  record  of  their  mortgage  constituted  no  such  notice. 
It  is  only  as  to  subsequent  encumbrancers  or  purchasers  that 
the  recording  of  a  mortgage  or  deed  is  notice.  So  the  statute  is 
written:  Comp.  Laws,  sees.  8293, 4369.  Similar  statutes  have 
been  so  constructed  in  many  jurisdictions:  Deuster  y*  MeCamus, 
14  Wis.  807;  Straight  v.  Harris,  14  Wis.  509;  Howard  Ins.  Co. 
V.  Halsey,  8  N.  Y.  271;  59  Am.  Dec.  478;  Vanorden  v.  Johnson, 
14  N.  J.  Bq.  376;  82  Am.  Deo.  254;  Cheeseborough  y.  Millard, 
1  Johns.  Ch.  409;  7  Am.  Dec.  494;  Jones  on  Mortgages,  sees. 
562.  723,  982. 

The  judgment  of  the  court  below  annulled  the  foreclosure 
proceeding,  treating  the  mortgage  lien  as  extinguished  as 
to  plaintiffs.  This  judgment  was  unwarranted  by  the  com- 
plaint, the  findings,  or  the  evidence,  and  must  therefore  be 
reversed,  and  the  complaint  dismissed. 


Mo]nG.AO» — Paioa  akd  Subsbqubnt  MoRTOAOsn  —  Notiob. — Eqaity 
which  entitiea  the  second  mortgagee  to  benefit  of  a  release  by  the  first  mort- 
gagee of  the  part  of  the  mortgaged  premises  not  covered  by  the  second  mortj 
gage  arises  only  when  the  release  was  given  by  the  first  mortgagee  with 
knowledge  of  the  second  eucnmbrance:  Fanorden  v.  Johfuon,  14  N.  J.  Eq. 
376;  S2  Am.  Dec  254,  and  note;  Howafd  Jru.  Co,  v.  //a^»  S  N.  Y.  271;  59 
Am.  Dec  47S|  see  note  to  Ouion  v.  Knapp,  29  Am.  Dea  747. 
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Glabkb  u  Wallaobl 

p.  JKown.  Dakota,  401] 

PABnrKBSHXp^PbwxB  or  PAsamui  to  Boid  Fiem  sr  OvAXAmr. — Om 

who  Mooptt  DegoUable  paper  bearing  tba  indarMment  of  a  firm  ••  gnar- 
antort  or  sureties  takes  it  aiibjeot  to  the  presnmptioii  that  the  firm  nanie 
was  not  signed  in  the  nsnal  coarse  of  bnaineei  of  the  firm,  and  eaonot 
reooTer  on  the  indorsement  alone^  but  mnst  ahow  ■pedal  antharity  to 
make  the  indorsement  on  the  part  of  tha  partner  bj  whom  the  firm  name 
was  signed,  or  an  anthority  to  be  implied  from  the  <»ft«n^ip*  oownso  of 
bnsiness  of  the  firm,  or  a  preyions  coarse  of  dealing  between  the  parties^ 
or  that  the  indorsement  was  sabseqaently  adopted  and  acted  npoa  hf 
the  partnership. 

FaXTHBESHIP— GUARAHTTOV  NbQOIIABLB  PaSIB  BT  PAKTinB. — A  BMOi- 

ber  of  a  banking  or  other  partnership  has  no  implied  anthority.  with- 
out the  consent  of  his  copartners,  to  gnarantee  negotiable  paper  in  the 
firm  name  for  the  accommodation  of  a  third  person,  in  oonsideratioii  of 
obtaining  security  for  a  firm  debt,  especially  when  the  liabiltty  tins  i»- 
enrred  is  several  times  greater  tiiao  the  debt  seeored*  In  snidi  a  imtTt 
the  other  partners  will  not  be  boond  by  snob  guaranty,  in  the  absonoo  of 
proof  of  exprees  authority,  or  anthority  implied  from  the  preriooa  ooorae 
of  bnsineas  between  the  parties,  or  that  such  guaranty  was  nnrnsaary 
for  carrying  on  the  firm  business  in  the  ordinary  way,  or  tiiat  it  was 
subsequently  ratified  by  the  firm. 

Nickeus  and  Baldwin^  for  the  appellantfi. 

Edgar  W,  Camp^  for  the  respondeni. 

Babtholomew^  J.  The  findings  of  the  oourt  show  that  in 
1883  the  defendants  Winslow  and  Allen,  together  with  John 
A.  J.  Sheets  and  Samuel  M.  Bickford,  —  the  two  latter  now 
deceased,  and  their  administrators  being  defendants  herein, — 
were  copartners  engaged  in  the  banking,  real  estate,  and  loan 
business,  at  Jamestown,  Dakota  Territory,  under  the  firm 
name  of  *^  North  Dakota  Bank.''  Allen  was  the  managing 
member  of  the  firm.  The  firm  had  about  thirteen  hundred 
dollars  on  deposit  in  the  First  National  Bank  of  Jamestown. 
The  defendant  Robert  E.  Wallace  was  president  of  the  latter 
bank.  This  bank  was  in  failing  circumstances.  Wallace 
needed  five  thousand  dollars  to  help  him  out  of  the  embar- 
rassments connected  with  the  failure  of  the  bank,  and  he  pro- 
posed to  Allen  that  if  the  North  Dakota  Bank  would  aid  him 
in  obtaining  a  loan  of  that  amount,  he  would  secure  the  de- 
posit of  that  firm  in  the  said  First  National  Bank*  Allen, 
in  his  individual  name,  opened  a  correspondence  with  the 
plaintiff,  Clarke,  who  was  a  non-resident,  which  resulted  in 
obtaining  a  loan  from  Clarke  to  Wallace  for  the  required 
amount,  the  note  to  be  guaranteed  by  the  North  Dakota  Bank. 


Feb.  1891.]  Clarkb  v.  Wallaob.  687 

Accordingly,  Wallace  executed  the  note,  and  Allen  guaranteed 
it  in  the  name  of  the  North  Dakota  Bank,  and  the  money  was 
paid  over  to  Wallace.  Plaintiff,  Clarke,  loaned  the  money 
largely  on  the  credit  of  the  North  Dakota  Bank.  Wallace 
secured  the  deposit  of  the  North  Dakota  Bank  in  the  First 
National  Bank  by  delivering  collaterals  to  Allen,  and  the 
amount  of  the  deposit  was  subsequently  realized  out  of  the 
collaterals.  Allen  had  no  express  authority  from  the  other 
members  of  the  firm  to  guarantee  the  note  of  Wallace,  nor 
did  the  other  members  of  the  firm  have  any  knowledge  of  such 
guaranty,  or  ever,  in  any  manner,  ratify  the  same,  nor  did  they, 
prior  to  the  bringing  of  this  action,  have  any  knowledge  that 
the  deposit  in  the  First  National  Bank  was  paid  from  the  pro- 
ceeds of  collaterals  delivered  by  Wallace  to  Allen. 

This  action,  so  far  as  these  appellants  are  concerned,  ia 
brought  on  the  guaranty  heretofore  mentioned,  the  defense  be- 
ing lack  of  authority  on  the  part  of  Allen  to  thus  bind  the 
firm.  The  contract  of  guaranty  was  entered  into  contempo- 
raneously with  the  execution  of  the  note,  and  plaintiff  parted 
with  his  money  largely  upon  the  strength  of  the  guaranty,  and 
the  consideration  therefor  was  ample:  Baylies  on  Sureties,  64, 
55;  9  Am.  &  Eng.  Ency.  of  Law,  69,  and  cases  cited.  The  bene- 
fit received  by  the  firm  in  obtaining  security  on  its  deposit  in 
the  First  National  Bank  becomes  material  only  so  far  as  it 
bears  upon  the  question  of  the  authority  of  Allen  to  bind  the 
firm.  It  is  not  usual  for  persons  in  business  to  make  them- 
ivelves  answerable  for  the  conduct  of  other  people;  and  it  is 
settled  law  that  the  party  who  takes  a  promissory  note  bear- 
ing the  indorsement  of  a  firm,  either  as  guarantors  or  sureties, 
takes  it  burdened  with  the  presumption  that  the  firm  name 
was  not  signed  in  the  usual  course  of  partnership  business, 
and  no  recovery  can  be  had  by  simply  showing  the  indorse- 
ment The  holder  is  required  to  show  sjiecial  authority  to 
make  the  indorsement  on  the  part  of  the  partner  by  whom  the 
firm  name  was  signed,  or  an  authority  to  be  implied  from  the 
common  course  of  business  of  the  firm,  or  previous  course  of 
dealing  between  parties,  or  that  the  indorsement  was  subse- 
quently adopted  and  acted  ux)on  by  the  firm:  Sweetser  v. 
Frenchy  2  Gush.  809;  48  Am.  Dec.  666;  Schermerhomy,  Scher^ 
merham,  1  Wend.  119;  Bank  v.  Bowen^  7  Wend.  168;  Foot  v. 
Sabin.  19  Johns.  164;  10  Am.  Dec.  208;  National  Security 
Bank  v.  McDonald,  127  Mass.  82;  Moynahan  v.  Hanaford^  4S 
Mich.  829.    In  this  case,  there  was  no  previous  course  of  deal- 
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OoEPORATioira  —  QvALmoATioss  or  DiRsoitiK.  —  An  Assiairn  or  Stum 
wko  appean  m  a  stockholder  on  the  oorponte  books  is  qualifisd  to  rots 
the  stock  and  hold  the  offioe  of  director,  altboagb  the  transfer  vas  mads 
to  him  for  the  sole  purpose  of  so  qualifying  him. 

Oobpobatiohb^Stookholdbr.  —  Unrbcordu)  TBASsm  cfw  SrooK  in  a 
oorporatioB  is  not  valid  for  any  purpose,  except  as  between  the  parties^ 
and  until  sach  transfer  is  made  on  the  corporate  beoki^  tke  person  in 
whose  name  the  stock  there  appears  will  continne  to  be  a  stockholder, 
for  the  purpose  of  rotiog  the  stock,  or  of  being  eligible  to  the  offioe  of 
director. 

A.  O.  DatfiSf  B.  F.  Spatdding^  and  Benton  and  AmidafL,  for 
the  appellant 

Edwin  0.  Faulkner^  8.  O.  RoUrU^  and  A.  W.  Edwardi^  te 
the  respondents. 

Corliss,  C.  J.  On  this  appeal  we  are  asked  to  review  the 
judgment  of  the  district  court  in  summary  proceedings,  insti- 
tuted under  section  2932  of  the  Compiled  Laws,  to  determine 
the  rights  of  certain  persons  to  the  offices  of  directors  of  the 
Argus  Printing  Company,  a  corporation.  This  statute  pro- 
vides that  upon  the  application  of  any  person  or  body  corpo- 
rate aggrieved  by  any  election  held  by  any  corporate  body,  or 
any  proceedings  thereof,  the  district  judge  of  the  distrioi  in 
which  the  election  is  held  must  proceed  forthwith  summarily 
to  hear  the  allegations  and  proofs  of  the  parties,  or  otherwise 
inquire  into  the  matters  of  complaint,  and  thereupon  confirm 
the  election,  order  a  new  one,  or  direct  such  other  relief  in  the 
premises  as  accords  with  right  and  justice.  This  appeal  mast 
be  decided  as  we  determine  which  of  two  persons  had  the  right 
to  vote  546  shares  of  stock.  The  total  amount  of  stock  which 
had  been  issued  at  the  time  of  the  meeting  to  elect  directors 
was  670  shares.  At  this  meeting  A.  W.  Bdwards  voted  these 
546  shares  of  stock  for  the  following  directors:  A.  W.  Edwards, 
H.  C.  Plumley,  M.  R.  Flint,  Alexander  Griggs,  and  William 

A.  Stevens.  At  the  same  time  and  place  one  E.  O.  Faulkner 
voted  these  same  shares  for  Alexander  Origgs,  W.  A.  Stevens, 

B.  F.  Spaulding,  H.  C.  Plumley,  and  E.  O.  Faulkner  as  direo- 
tor&  In  whom  was  the  right  to  vote  this  stock?  The  stock 
at  one  time  was  the  property  of  A.  W.  Edwards.  For  the  pur- 
pose of  securing  a  debt  which  he  owed  to  J.  J.  Hill,  this  stock, 
with  ten  other  shares,  was  transferred  upon  the  corporate 
books  to  E.  0.  Faulkner,  confidential  clerk  of  Mr.  Rill.  Cer* 
tificates  representing  the  total  number  of  shares,  556,  were  is- 
sued directly  to  Mr.  Faulkner,  the  same  being  signed  by  Mr. 
Edwards  as  president  of  the  company,  the  old  certificates  held 
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by  Edwards  being  canceled.  The  stocki  therefore,  stood  oa 
the  books  of  the  corporation  in  the  name  of  B.  O.  Faulkner. 

Where  there  has  been  no  transfer  of  the  stock  on  the  books 
of  the  corporation,  a  pledgee  of  such  stock  may  not  vote  it. 
The  beneficial  ownership  is  still  in  the  pledgor,  and  the  records 
of  the  corporation  still  show  him  to  be  a  stockholder.  In  none 
of  the  cases  cited  in  which  the  right  to  Tote  was  adjudged  to 
be  in  the  pledgor  instead  of  the  pledgee  had  there  been  a  rec- 
ord of  the  transfer  made:  See  McDaniels  v.  Flower  Brook  Mfg. 
Co.,  22  Vt.  274;  In  re  Barker,  6  Wend.  509;  ExparU  WiUcocks^ 
7  Cow.  410;  17  Am.  Dec.  525;  Strong  v.  Smith,  15  Hun,  222. 

We  have  discovered  an  Oregon  case  in  which  the  stock  stood 
upon  the  books  in  the  name  of  the  pledgee,  but  the  court  ruled 
that  he  could  not  vote  it  because  he  had  no  authority  from 
the  pledgor  to  make  the  transfer.  This  case  we  will  refer  to 
hereafter.  In  the  case  at  bar,  the  stock  stood  in  the  name  of 
the  representative  of  the  pledgee  upon  the  corporate  records. 
Was  he  a  bona  fide  stockholder  within  the  meaning  of  our 
statute  which  restricts  the  right  to  vote  stock  to  those  who  are 
bona  fide  holders  thereof?  Comp.  Laws,  sec.  2981.  It  may  be 
stated,  in  this  connection,  that  Edwards  could  not  vote  the 
stock,  as  the  stock  had  not  stood  in  his  name  on  the  books  of 
the  corporation  for  ten  days  prior  to  the  election:  Comp.  Laws, 
sec.  2931.  If,  then,  the  representative  of  the  pledgee  could 
not  votes  the  shares,  no  election  of  directors  could  be  held,  for 
no  one  else  had  a  right  to  vote  it,  and  without  its  being  repre- 
sented at  the  election  no  election  of  directors  could  be  had, 
for  the  reason  that  these  shares  constituted  more  than  half  of 
the  capital  stock.  At  all  election  or  votes  had  for  any  pur* 
pose,  there  must  be  a  majority  of  the  subscribed  capital  stock 
represented,  etc.:  Comp.  Laws,  sec.  2981.  No  person  can  be 
chosen  director  without  a  majority  vote:  Comp.  Laws,  sec. 
2925.  At  the  time  the  legislature  employed  the  word  '^  stock- 
holders "  in  the  section  prescribing  the  qualification  of  a  voter 
at  corporate  meetings,  that  word  had  acquired  a  definite  and 
fixed  meaning,  so  far  as  a  pledgee  of  stock  was  concerned. 
It  had  been  repeatedly  adjudged  that  a  pledgee  of  stock  whose 
transfer  was  upon  the  corporate  records  was  a  "  stockholder," 
within  the  meaning  of  the  statute  providing  for  the  liability 
of  stockholders  for  the  debts  of  corporations.  The  general 
reasoning  upon  which  these  decisions  were  based  was,  that  the 
pledgee  with  a  recorded  transfer  was  a  stockholder  for  the 
purpose  of  receiving  dividends  and  voting  at  stockholders' 
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xneetingB;  and  that  he  could  not  enjoy  all  of  the  benefits  en* 
joyed  by  a  stockholder  without  being  subject  to  a  stockholder's 
liability.  Said  the  court  in  National  Bank  y.  Ca«e,  99  U.  S. 
628:  ^*  It  is  thoroughly  established  that  one  to  whom  stock  has 
been  transferred  in  pledge,  or  as  collateral  security  for  money 
loaned,  and  who  appears  on  the  books  of  the  corporation  as 
the  owner  of  the  stock,  is  liable  as  a  stockholder  for  the  bene- 
fit of  creditors.  We  so  held  in  Pullman  v.  Upton,  96  U.  S.  328; 
and  like  decisions  abound  in  the  English  courts,  and  in  numer- 
ous American  cases,  to  some  of  which  we  refer:  Adderly  ▼. 
Storm,  6  Hill,  624;  Rosevelt  ▼.  Broum,  11  N.  Y.  148;  Hdyoke 
Bank  v.  Bumham,  11  Gush.  183;  Magruder  y.  Colston,  44  Md. 
849;  Crease  y.  Bahcock,  10  Met  685;  Wheeloek  y.  Kost,  77  Hi. 
296;  In  re  Empire  City  Bank,  18  N.  Y.  199;  Hale  y.  Walker^ 
81  Iowa,  844;  7  Am.  Rep.  187.  For  this  seyeral  reasons  are 
C^yen.  One  is,  that  he  is  estopped  from  denying  his  liability 
by  voluntarily  holding  himself  out  to  the  public  as  the  owner 
of  the  stock,  and  his  denial  of  ownership  is  inconsistent  with 
the  representation  he  has  made;  another  is,  that  by  taking  the 
legal  title  he  has  released  the  former  owner;  and  a  third  is, 
that,  after  haying  taken  the  apparent  ownership,  and  thus  be- 
come entitled  to  receive  dividends,  vote  at  elections,  and  enjoy 
all  the  privileges  of  ownership,  it  would  be  inequitable  to 
allow  him  to  refuse  the  responsibilities  of  a  stockholder."  In 
PuUman  v.  Upton,  96  U.  8.  328,  the  court  said:  '*  So  in  Holyoke 
Bank  v.  Bumham,  11  Gush.  188,  it  was  decided  that  a  transfer 
of  stock  on  the  books  of  the  bank,  intended  merely  to  be  held 
as  collateral  security,  makes  the  holder  liable  for  the  bank 
debts.  It  was  said  that  the  creditor  was  to  be  considered  the 
absolute  owner,  and  that  his  arrangement  with  his  debtor  can« 
not  change  the  character  of  the  ownership.''  In  Magruder  y. 
Cohton^  44  Md.  849,  where  it  was  held  that  the  pledgee  whoee 
transfer  was  recorded  was  liable  as  a  stockholder,  the  court 
said:  **  Stockholders  are  those  who  appear  on  the  books  of  the 
bank  as  owners  of  shares,  and  who  are  entitled  to  manage  its 
afiairs,  and  they  can  only  throw  off  the  liabilities  incident  to 
that  relation  by  transferring  the  stock.'' 

That  the  word  ^'  stockholder,"  as  used  by  the  legislatoie, 
was,  in  the  absence  of  any  qualification  of  its  meaning,  under- 
stood by  the  legislature  to  be  sufficient  to  embrace  a  pledgee 
with  a  legal  title  to  the  stock  because  of  a  transfer  on  the 
books,  is  clear  from  the  provisions  of  section  2983  of  the  Com- 
piled Laws,  expressly  declaring  that  the  holding  of  stock  by  a 
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pledgee  shall  not  render  the  holder  a  stockholder,  within  the 
meaning  of  that  section  rendering  stockliolders  liable  for 
debts  of  the  corporation.  It  is  significant  that  in  section  2931, 
prescribing  the  qualification  of  a  voter,  and  declaring  that  he 
must  be  a  bona  fide  stockholder,  no  such  limitation  of  the 
meaning  of  the  word  *' stockholder  "  is  to  be  found.  There 
are  numerous  cases  in  which  it  is  said  that  a  pledgee  is  a 
stockholder,  and  entitled  to  vote  when  he  appears  to  be  a 
stockholder  on  the  books  of  the  corporation. 

In  Franklin  Bank  v.  Commercial  Bank,  36  Ohio  St.  850,  38 
Am.  Rep.  594,  plaintiff  loaned  to  one  Foote,  the  president  of 
defendant,  a  sum  of  money,  and  received  as  security  a  pledge 
of  the  capita]  stock  of  defendant  owned  by  such  president. 
Defendant  having  refused  to  transfer  the  shares  on  its  books, 
plaintiff  sued  for  the  conversion  of  the  stock.  The  court  held 
that  he  could  not  recover,  on  the  principle  that  one  corpora- 
tion will  not  be  allowed  to  own  stock  in  another  corporation 
in  the  absence  of  statutory  authority.  Said  t!  e  court:  "  Were 
this  not  so,  one  corporation,  by  buying  tip  the  majority  of  the 
shares  of  the  stock  of  another,  could  take  the  entire  manage- 
ment of  its  business,  however  foreign  such  business  might  be 
to  that  which  the  corporation  so  purchasing  such  shares  was 
created  to  carry  on.  ....  Nor  would  this  result  follow  any 
the  less  certainly  if  the  shares  of  stock  were  received  in  pledge 
only  to  secure  the  payment  of  a  debt,  provided  the  shares 
were  transferred  on  the  books  of  the  company  to  the  name  of 
the  pledgee.  A  person  in  whose  name  the  stock  of  the  cor- 
poration  btands  on  the  books'  of  the  corporation  is,  as  to  the 
corporation,  a  stockholder,  and  has  the  right  to  vote  upon  the 
stock.  .  •  •  •  Hence  if  the  plaintiff  appeared  upon  the  books 
of  the  defendant  as  the  transferee  or  owner  of  the  two  hundred 
shares  of  stock  represented  by  the  certificate  to  Foote,  it  would 
have  the  right  to  vote  upon  the  stock  at  all  meetings  of  the 
stof'.kholders  of  the  defendant;  and  it  would  be  only  necessary 
for  it  to  procure  in  pledge,  as  security  for  money  loaned,  a. 
majority  of  the  shares  of  the  capital  stock  of  the  Commercial' 
Bank  (defendant  in  the  case),  in  order  to  obtain  full  control 
of  its  affairs  and  take  charge  of  its  banking  operations.  .... 
It  therefore  follows  that  the  refusal  of  the  defendant  to  permit 
the  transfer  upon  its  books  to  the  plaintiff  of  the  two  hundred 
shares  of  its  stock  violated  no  right  of  the  plaintiff,  and  conse- 
qupntly  created  no  liability  on  the  part  of  the  defendant 
Such  refusal  did  not  amount  to  a  conversion  of  the  stock.     Ita 
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action  in  refusing  to  transfer  was  bnt  the  denial  of  any  right 
by  the  plaintiff  to  be  placed  in  a  position  to  interfere  and  par- 
ticipate in  the  control  and  management  of  its  internal  affairs.** 
In  Fooh  ▼•  West  Point  etc.  Association^  30  Fed.  Rep.  513,  Judge 
Brewer  says:  ^*  The  stock  was  assigned  as  collateral  for  moneys 
advanced  by  B.  D.  Brown.  It  was  duly  transferred  on  the 
books  of  the  company,  so  that  they  unquestionably  haye  all 
the  rights  of  stockholders."  In  State  v.  Ferris^  42  Conn.  560, 
a  bankrupt  in  whose  name  stock  stood  on  the  books  of  the 
company  was  adjudged  entitled  to  the  right  to  vote  the  stock 
after  the  title  to  the  stock  had  passed  to  the  assignee  in  bank- 
ruptcy under  the  provisions  of  the  bankrupt  act.  The  court 
observed:  *'  It  has  been  repeatedly  held  by  this  court  that  the 
books  and  records  of  a  corporation  determine  who  are  its 
E^tockholders  for  the  time  being,  and  who  have  the  right  to 
veto  on  the  stock,  although  the  same  may  have  been  sold  or 
pledged  as  collateral  security.  In  such  cases,  the  party  who 
appears  to  be  the  owner  by  the  books  of  the  corporation  has  the 
right  to  be  treated  as  a  stockholder,  and  to  vote  whatever  stock 
stands  in  his  name."  See  also  People  v.  Robinson^  64  Cal.  873; 
State  V.  Pettineliy  10  Nev.  141.  Mr.  Colebrooke,  in  his  work 
on  collateral  securities,  says:  "  In  the  absence  of  restrictive 
statutes,  the  pledgee  of  certificates  of  stock  indorsed  and  trans- 
ferred on  the  books  of  the  company  has  a  right  to  vote  at  its 
meetings.  His  name  appearing  as  stockholder  on  the  records, 
he  becomes  for  all  purposes  a  stockholder.  The  right  to  vote 
is  an  incident  of  the  pledge,  and  according  to  the  presumed 
intention  of  the  parties":  Sec.  283.  In  Vail  v.  HnmiUon^  85 
N.  Y.  453,  the  action  was  brought  to  set  aside  a  mortgage  on 
corporate  property,  on  the  ground  that  it  was  void  because  two 
thirds  of  the  stockholders  had  not  assented  to  it.  Certain  of 
the  stock  stood  in  the  name  of  the  pledgee  on  the  books  of  the 
corporation.  The  assent  of  such  stock  was  essential  to  the 
vali  lity  of  the  mortgage.  The  pledgee  did  not  give  such 
assent,  and  the  court  adjudged  the  mortgage  void,  on  the 
ground,  among  others,  that  the  pledgee  was,  as  to  that  par- 
ticular stock,  a  stockholder,  and  his  assent  was  necessary,  be- 
cause without  it  there  was  not  the  assent  of  the  requisite 
two  thirds.  The  court  said:  *'  It  is  true  that  the  shares  were 
transferred  to  Conklin  as  collateral  security,  but  the  certificate 
was  absolute  in  its  terms,  and  he  was  described  therein  as 
owner.  He  so  appeared  upon  the  proper  books  of  the  cor- 
poration.    Under  such  a  title,  he  had  power  to  render  the 
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Becurity  available  by  sale  to  satisfy  the  debt  on  default  of  pay- 
ment, and  until  the  debt  was  satisfied  he  was  the  one  inter- 
ested ill  protecting  the  property  represented  by  the  sharea  from 
diversion  by  liens  or  preferences  improperly  created.  The 
company  had  a  right  of  redemption,  and  so  had  an  equitable 
interest  in  tlie  stock;  but  upon  defendant's  theory,  they  could, 
without  redemption,  overreach  the  legal  title,  by  creating  a 
mortgage  which,  when  enforced,  would  extinguish  it,  and  until 
that  event  deprives  it  of  value.  Conklin  had  a  clear  interest 
in  that  matter.  Except  as  limited  by  statute,  no  stockholder 
by  any  title  could  have  more  or  greater  rights,  or  be  subjected 
to  other  liabilities.  He  is  relieved  by  statute  from  personal 
liability."  This,  as  we  have  already  seen,  is  the  case  in  this 
stato.  ''  He  would  be  otherwise  bound  for  the  debts  of  the 
corporation,  for  a  creditor  need,  in  general,  look  only  for  the 
legal  title.  For  the  same  reason  he  had  a  right  to  vote;  his 
character  upon  the  books  of  the  bank  would  be  conclusive 
upon  the  inspectors;  and  whether  section  17  of  the  act  of  1848 
could,  under  any  circumstances,  be  so  construed  as  to  deprive 
one  with  such  a  title  from  voting,  it  it)  not  necessary  to  inquire, 
for  the  question  does  not  arise;  but  it  is  clear  that,  except  for 
the  permission  given  in  that  section,  even  a  pledgor  could  not 
vote.  It  has  no  application  to  an  assent  required  to  be  given 
in  writing  to  a  specific  act  of  the  corporation,  and  which, 
without  qualification,  the  statute  requires  to  be  given  by  a 
atockholder.  Such  we  have  no  doubt  was  the  character  of 
Conklin  as  to  the  five  hundred  shares  in  question  at  the  time 
of  the  execution  of  the  mortgage.  Including  these  shares  as 
part  of  the  stock  to  be  represented,  the  assent  required  by 
statute  was  not  given,  and  the  mortgage  is  of  no  validity.** 
In  Hoppin  v.  Buffum^  9  K  L  613,  11  Am.  Rep.  291,  the  court 
said:  ^'  The  object  of  the  stock-book,  and  of  requiring  transfers 
of  stock  to  be  recorded  by  the  corporation,  is  for  the  protection 
of  the  corporation,  to  enable  it  to  know  who  are  its  members, 
who  are  entitled  to  dividends,  and  for  no  purpose  is  it  more 
important  than  to  enable  it  to  know  who  are  entitled  to  vote 
in  case  of  an  election.''  The  language  of  the  court  in  In  re  8l 
Lawrence  8teambo<U  Co.j  44  N.  J.  L.  629,  is  equally  emphatic 
on  the  proposition  that  the  record  determines  the  question 
who  are  stockholders  in  their  dealings  with  the  oorporation, 
which  embrace  the  payment  and  receipt  of  dividends,  and 
the  voting  at  stockholders'  meeting  for  dhrectors  and  for  other 
purposes;  although,  on  application  to  a  court  of  equity,  the 
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fitockholder  might  be  compelled  to  give  a  proxy  to  another  or 
to  vote  as  such  other  should  direct.    Said  the  court:  **  The 
general  rule  is,  that  the  books  of  the  corporation  are  the  evi- 
dence of  the  persons  who  are  entitled  to  the  rights  and  privi* 
leges  of  stockholders  in  the  management  of  the  affairs  of  the 
corporation.     With  the  single  exception  that  stock  really  be- 
longing to  the  corporation  cannot,  at  any  election  for  its  direc- 
tors, be  voted  upon,  directly  or  indirectly  (citing  cases),  the 
books  of  the  corporation  are  the  only  evidence  of  who  are  the 
stockholders,  and  as  such  are  entitled  to  vote  at  elections: 
Downing  v.  Potts,  23  N.  J.  L.  66.     Neither  the  inspectors  nor 
stockholders  can  dispute  the  right  to  vote  of  any  one  who  ap- 
pears by  the  company's  books  to  be  the  holder  of  stock  legally 
issued. 

In  Pender  v.  LuBhington,  L.  R.  6  Ch.  Div.  70,  the  articles  of 
association  provided  that  every  member  should  be  entitled  to 
one  vote  for  every  ten  shares,  but  should  not  be  entitled  to 
more  than  one  hundred  votes  in  all,  and  that  no  member 
should  vote  at  any  general  meeting  unless  he  had  been  pos- 
sessed of  his  shares  for  three  months  previously  thereto.  It 
was  held  that  the  register  of  stockholders  was  the  only  evi- 
dence by  which  the  right  to  vote  could  be  ascertained,  and  that 
no  vote  of  share-holders  appearing  on  the  register,  and  properly 
qualified,  should  be  rejected,  on  the  ground  that  their  shares 
had  been  transferred  to  them  by  other  share-holders,  for  the 
purpose  of  increasing  their  own  voting  power,  or  with  an  ob- 
ject alleged  to  be  adverse  to  the  interests  of  the  company,  or 
on  the  ground  that  the  holders  were  not  beneficial  owners  of 
the  stock.  So,  also,  it  is  held  that  a  person  has  a  right  to  vote 
on  stock  standing  in  his  own  name  as  trustee  for  another,  or 
4m  stock  which  he  has  pledged  or  hypothecated,  if  it  be  in  his 
own  name  on  the  company's  books;  and  that  inspectors  of  the 
•election,  in  determining  the  qualifications  of  voters,  have  no 
authority  to  inquire  whether  the  stockholder  who  appears  by 
the  books  to  be  a  stockholder  is  or  not  the  real  owner  of  the  stock 
etanding  in  his  name.  They  must  take  the  company's  books 
as  conclusive  evidence  of  the  qualifications  to  vote."  To  same 
effect  are  Colebrooke  on  Collateral  Securities,  sec.  282;  1 
Morawetz  on  Private  Corporations,  sees.  170,  483;  Burgess  v. 
Seligman,  107  U.  S.  20-29.  In  State  v.  Smith,  15  Or.  98  (on 
rehearing,  15  Or.  1^2),  it  was  held  that  the  pledgee,  who  had 
secured  a  transfer  to  himself  of  the  stock  on  the  books  of  the 
corporation  under  the  authority  of  the  express  language  of 
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the  assignment  of  the  stock,  empowering  the  pledgee  to  trans- 
fer the  stock  to  his  own  name  on  the  books,  was,  nevertheless, 
not  entitled  to  vote  the  stock.  But  the  reason  for  the  decision 
has  no  application  in  this  jurisdiction.  The  court  held  that 
the  power  to  make  the  transfer  on  the  books,  although  unlim- 
ited, although  without  condition  as  to  the  time  when  it  might 
be  exercised,  could  not  lawfully  be  exerted  until  the  pledgee 
had  destroyed  the  equity  of  the  pledgor  by  foreclosure.  This 
decision  is  clearly  opposed  to  that  of  the  court  in  Nicollet  NaL 
Bank  Y.  City  Bank^  88  Minn.  86,  8  Am.  St  Rep.  643,  where 
the  court  affirmed  a  judgment  against  the  defendant  for  con* 
version  of  stock,  because  it  had  refused  to  transfer  the  same 
upon  its  corporate  books  to  the  name  of  a  pledgee  thereof  be* 
fore  foreclosure  of  the  pledge,  and  while  still  a  mere  pledgee. 
This  case  recognizes  the  absolute  right  of  the  pledgee  to  such 
a  transfer.  Said  the  court:  "  Although  the  assignment  to  the 
plaintiff  was  for  the  purpose  of  collateral  security,  the  plaintiff 
was  entitled  to  have  the  same  entered  on  the  books  of  the 
bank.''  To  same  effect,  Dayton  NaL  Bank  v.  Merchant's  NaL 
Bank^  37  Ohio  St.  216.  The  right  of  the  pledgee  to  insist  upon 
a  transfer  upon  the  books  at  once  is  recognized  by  numerous 
eases:  Rich  v.  Boyce^  89  Md.  814;  HubheU  v.  Drexd^  11  Fed. 
Rep.  115-118;  Colebrooke  on  Collateral  Securities,  sec.  272; 
and  dissenting  opinion  of  Lord,  0.  J.,  in  State  v.  Smithy  16  Or. 
137,  which  accords  with  our  views. 

But  our  statute  settles  the  question.  It  in  express  terms 
declares  that  a  transfer  of  stock  shall  not  be  valid  except  be* 
tween  the  parties,  unless  the  transfer  is  entered  upon  the  cor- 
porate books:  Corap.  Laws,  see.  2915.  Under  such  a  statute, 
the  condition  of  a  pledgee  with  an  unrecorded  transfer  would 
be  similar  to  that  of  a  mortgagee  whose  real  or  chattel  mort- 
gage should  not  be  recorded  or  filed.  Nay,  his  situation  would 
be  worse.  A  mortgagee's  lien  in  such  a  case  cannot  be  de- 
feated by  the  levy  of  an  attachment  without  notice.  But  a  cred- 
itor of  a  pledgor  of  stock,  who  attaches  the  same  in  ignorance 
of  a  transfer  thereof,  no  transfer  on  the  books  having  been 
made,  secures  a  lien  which  is  superior  to  the  interest  of  the 
pledgee,  and  his  paramount  lien  cannot  be  defeated  by  subse* 
quent  notice  of  the  transfer:  In  re  Murphy^  51  Wis.  519;  Fiek^ 
V.  Carr,  20  Me.  801;  Skowhegan  Bank  v.  CuUer,  49  Me.  816; 
Naglee  v.  Pacific  JVharf  Co.,  20  Cal  529;  Weston  v.  Bear  River 
etc.  i\fining  Co., 5  Cal  186;  63  Am.  Dec.  117;  Stroutv.  Natoma 
€te.  Mining  Co.,  9  Cal.  78;  Fisher  v.  Essex  Bank^  6  Gray,  87? 
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Sabin  y.  Woodstock  Bank,  21  Vt  853;  Cheever  y.  Meyer,  62  Vi. 
86;  People's  Bank  ▼.  Oridley,  91  IIL  457;  Northrop  v.  Newtown 
etc.  Turnpike  Co.,  3  Conn.  549;  Pinkerton  y.  Manchester  etc  Co^ 
42  N.  H.  462;  Ft.  Madison  Lumber  Co.  y.  Batavian  Bank,  71 
Iow.^  270;  60  Am.  Rep.  789;  Colt  y.  Ives,  81  Conn.  25;  81  Am. 
Dec.  161;  Sibley  y.  Quineigamond  NaL,  Bank,  133  Mass.  515; 
Central  Nat.  Bank  y.  WUliston,  138  Mass.  244;  People  y.  Bobiw- 
son,  64  Cal.  373.    To  say,  in  the  light  of  this  sUtate  and  its 
oonstruction,  that  a  power  yested  in  the  pledgee  to  record  the 
transfer  was  intended  by  the  pledgor  not  for  the  pnrpoee  of 
conferring  on  the  pledgee  power  to  protect  himself  while  a 
|dedgee  by  making  such  a  record  is  downright  nonsense.    Said 
the  court  in  Rich  y.  Boyce,  39  Md.  814:  '^  So  far  from  the  trana- 
fer  of  stock  to  the  appellee's  own  name  being  a  wron^ul  ooh" 
yersion,  it  was  the  exercise  of  an  undoubted  right  conferred 
upon  him  by  the  appellant    Without  such  right  the  pledge 
would  have  been  doubtful  security,  as  the  stock  would  have 
been  liable  to  execution  or  attachment  by  any  creditor  of  the 
appellant.''    To  same  effect,  Colebrooke  on  Collateral  Securi- 
ties, sec.  288.    But  where  the  pledgor  not  only  authorises  a 
record  of  the  transfer  to  be  made  by  the  pledgee,  such  record 
being  eseential  to  the  latter's  protection,  but  makes  the  trane- 
fer  on  the  books  himself,  as  in  the  case  at  bar,  by  snrrendering 
his  old  certificates  and  issuing  directly  to  the  pledgee  new 
certificates  signed  by  the  pledgor  himself  as  president  of  the 
corporation,  no  room  is  left  for  the  inquiry  whether  the  pledgee 
had  authority  to  make  the  transfer  upon  the  corporate  books, 
as  in  the  Oregon  case.    In  Day  y.  Holmes^  103  Mass.  810,  the 
court  held  that  a  pledgee  was  justified  in  procuring  new  cer- 
tificates to  be  issued  to  himself  in  place  of  stock  assigned  to 
him  in  blank,  and  that  this  act  did  not  constitute  a  conyersioii 
of  the  stock.    See  also  Colebrooke  on  Collateral  Securities, 
sees.  288,  823. 

The  provision  of  the  statute,  that  a  stockholder,  to  be  enti- 
tled to  vote,  must  be  a  bona  fide  stockholder,  and  have  stock 
in  his  own  name  on  the  books  at  least  ten  days  prior  to  the 
election,  must  be  read  and  interpreted  in  the  light  not  only  of 
the  decisions  holding  that  a  pledgee  is  a  stockholder,  but  also 
in  connection  with  the  legislation  which,  under  the  decisions 
acid  by  its  terms,  makes  it  necessary  for  a  pledgee  to  secure  a 
transfer  on  the  books  to  protect  himself  against  the  creditors 
ef  hiti  pledgor.  Knowing  that  stock  is  frequently  pledged,  and 
that  the  pledgee  would  secure  a  transfer  on  the  books  to  pro- 
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tect  himself,  it  must  be  assumed  that  the  legislature  intended 
be  should  be  regarded  as  a  stockholder  with  power  to  vote,  for 
it  has  disqualified  his  pledgor  to  vote  the  stock  after  transfer; 
and  it  would  be  UDJustifiable  to  impute  to  the  law-making 
power  a  deliberate  design  frequently  to  leave  a  majority  of  the 
stock  of  a  corporation  without  power  to  act,  and  thus  render 
it  impossible  to  hold  a  stockholders'  meeting  for  any  purpose. 
Unlike  the  doctrine  of  the  common  law,  which  allows  any 
minority  of  the  stockholders,  however  small,  to  consitute  a 
quorum  (1  Morawetz  on  Private  Corporations,  sec.  476),  our 
statute  requires  a  vote,  of  stockholders  representing  a  majority 
of  the  subscribed  capital  stock  (Comp.  Laws,  sec.  2925)  to 
elect  directors.  Moreover,  the  provision  that  the  pledgor,  and 
and  not  the  pledgee,  should  be  liable  for  the  debts  of  the  cor* 
poration,  to  the  extent  of  a  stockholder's  liability,  clearly  in- 
dicates that  it  was  intended  that  the  latter  should  have  the 
right  to  make  a  transfer  on  the  books,  for  without  such  trans- 
(er  he  is  never  liable:  Anderson  v.  Philadelphia  Warehouse  Co,^ 
ill  U.  S.  479.  There  is  a  class  of  cases  in  which  the  books 
are  not  conclusive  of  the  right  of  the  person  to  vote  who  ap- 
pears upon  the  books  to  be  a  stockholder.  The  law  will  not 
allow  the  transfer  upon  corporate  books  to  cover  up  the  inca- 
pacity of  the  real  owner  to  vote  upon  the  stock.  No  corpora- 
tion, in  the  absence  of  statutory  permission,  has  any  right  to 
vote  it«  own  stock.  Such  stock  having  no  vote,  the  colorable 
transfer  of  it  upon  the  books  will  not  give  the  person  in  whose 
name  it  stands  authority  to  vote  it:  See  Ex  parte  HolmeSy  6 
Cow.  426;  American  R'y  Frog  Co.  v.  Haven,  101  Mass.  898;  8 
Am.  Rep.  877.  But  there  is  a  marked  difference  between  such 
a  case  and  the  case  of  a  pledgee  who  in  good  faith  holds  the 
legal  title  to  the  stock.  The  rights  of  the  pledgor  are  in 
equity.  He  may,  in  a  proper  case,  compel  the  pledgee  to 
give  him  a  proxy  by  a  bill  in  equity:  Scholfield  v.  Bank,  2 
Cranch  C.  C.  115;  VoweU  v.  Thompson,  8  Cranch  0.  C.  428; 
MeHenry  v.  Jewett,  90  N.  Y.  58;  Hoppin  v.  Buffum,  9  R.  I.  518; 
11  Am.  Rep.  291.  The  fact  that  such  suits  have  been  insti- 
tuted indicates  the  necessity  for  them.  A  pledgor  who  has  a 
legal  right  to  vote  stock,  notwithstanding  it  has  been  trans- 
ferred on  the  corporate  books,  need  not  resort  to  equity  for  a 
pvexy.  Said  the  court  in  the  last  case  cited:  *^If  the  real 
ewner  wishes  to  have  his  name  or  the  true  state  of  facts  ap- 
fiULT  on  the  books,  he  has  his  remedy  in  equity  to  compel  a 
proper  transfer,  or  to  compel  the  pledgee  to  give  a  proxy,  ae 
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was  done  in  the  case  of  Vowell  ▼.  Thompson^  8  Cranoh  C.  0. 
428."    The  pledgee  sustains  a  relation  to  the  corporation. 
This  is  determined  by  the  record.    In  dealings  with  the  cor- 
poration, his  statiu  as  a  stockholder  is  fixed  by  the  books.   '^As 
between  a  corporator  and  the  corporation,  the  records  of  the 
coi*poration,  or  its  stock-book,  as  it  is  called,  is  the  evidence  of 
their  relation.    Meetings  of  the  stockholders,  elections,  and 
dividends,  etc.,  are  regulated  by  this  record'':  Bank  of  Oony^ 
merce^i  Appeal,  73  Pa.  St.  69.    If  the  equities  and  contract  re* 
lations  between  different  persons  claiming  the  right  to  vote 
the  same  stock  are  to  be  considered  in  .determining  the  qae^ 
tion  of  the  right  to  vote,  few  elections  would  be  certain,  and 
the  courts  would  often  be  called  upon  to  investigate  a  multi- 
tude of  collateral  issues  in  determining  who  had  been  elected 
directors,  or  whether  any  other  business  transacted  at  a  stock- 
holders' meeting  had  the  support  of  the  requisite  amount  of 
stock.     Said  the  court  in  Hoppin  v.  Buffum^  9  B.  L  518,  11 
Am.  Rep.  291:  ''  Upon  any  other  rule,  it  could  never  be  known 
who  were  entitled  to  vote  until  the  courts  had  decided  the  dis- 
pute.   The  corporation  or  its  officers  would  have  to  decide  it 
for  the  time,  and  it  would  leave  the  election  in  uncertainty." 
The  record  fixes  the  status  of  a  person  as  a  stockholder;  and 
another,  having  an  equitable  right  to  wield  the  power  of  a 
stockholder  as  between  himself  and  the  one  who  has  the  legal 
right,  must  enforce  that  equitable  right  by  the  decree  of  a 
court,  before  he  can  be  recognized  as  a  stockholder  in  his  re- 
lations with  the  corporations.    The  legal  title  to  the  stock  de- 
termines the  right  to  vote,  and  the  courts,  on  qtio  warranto  or 
on  summary  proceedings  under  the  statute,  cannot  regard  and 
enforce  a  merely  equitable  right    It  is  true  that  under  the 
statute  the  court  is  authorized  to  award  broader  relief  than 
on  quo  warranto.    It  may  declare  a  different  set  of  directors 
elected,  but  the  proceeding,  in  its  essential  nature,  is  a  proceed- 
ing at  law  to  determine  who  had  the  legal  right  to  vote  as 
stockholders  at  a  stockholders'  meeting  for  directors  or  for  other 
purposes.    That  the  legal  title  to  stock  hypothecated   and 
transferred  to  the  creditor  on  the  books  is  in  the  creditor,  so  tax 
as  dealings  with  the  corporation  are  concerned,  is  elementary: 
National  Bank  v.  Watsontown  Banh^  105  U.  S.  217;   Wilson  ▼• 
Little,  2  N.  Y.  448;  51  Am.  Dec.  807;  Angell  and  Ames  on 
Corporations,  sec.  680;  Pullman  v.  Upton^  96  U.  S.  828;  No* 
tional  Bank  v.  Case,  99  U.  S.  628;  Colebrooke  on  Collateral 
Securities,  sec.  282.     It  is  not  strictly  accurate  to  speak  of 
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the  creditor  holding  hypothecated  stock  transferred  on  the 
corporate  books  as  a  mere  pledgee.  His  relation  to  the  debtor 
and  to  the  corporation  may  be  more  accurately  described. 
He  is  a  holder  of  the  legal  title  to  stock  as  collateral  security. 
The  debtor  has  a  general  right  to  the  return  of  his  property  and 
its  title  on  payment  of  his  obligation.  By  his  own  yoluntary 
act,  the  debtor  has  conferred  upon  the  creditor  all  the  rights 
of  a  stockholder,  by  authorizing  him  to  transfer  the  stock  on 
the  corporate  books.  In  this  case,  the  debtor  himself  made 
the  transfer  by  canceling  his  certificates,  and  issuing  in  their 
place  others  directly  to  the  creditor's  agent,  signed  by  himself 
88  president  of  the  corporation.  We  are  clearly  of  the  opinion 
that  Faulkner,  and  not  Edwards,  was  entitled  to  vote  the  546 
shares  of  stock  in  question.  The  agreement  between  Hill  and 
Edwards  that  the  stock  should  be  placed  in  the  name  of  such 
person  as  Hill  should  designate,  for  the  purpose  of  giving  Hill 
control  of  the  corporation,  adds  nothing  to  his  legal  rights,  but 
it  would  be  an  important  element  in  the  case  were  Edwards 
here  invoking  equity  to  compel  Hill  to  give  him  a  proxy.  The 
latter  could  use  it  as  a  defense  to  an  application  for  such  re- 
lief. If,  however,  as  is  contended  by  Mr.  Edwards,  Hill  agreed 
to  leave  him  in  control  of  the  corporation,  a  resort  to  equity  to 
compel  the  giving  of  a  proxy  would  be  his  proper  remedy. 
Such  issues  cannot  be  tried  at  every  election,  nor  is  it  the 
policy  of  the  law  that  they  should  be.  It  would,  indeed,  be  a 
startling  doctrine  that  the  legality  of  business  transacted  at 
stockholders'  meetings  should  be  subject  to  the  ultimate  de- 
cision of  complicated  questions  arising  between  different  claim- 
ants of  the  same  stock.  If  Faulkner  voted  this  stock  at  the 
meeting,  it  is  our  duty,  under  the  statute,  to  declare  the  other 
set  of  directors  elected:  Ex  parte  Desdaity^  1  Wend.  98;  In  r$ 
Barker^  6  Wend.  609;  In  re  St.  Lawrence  SteambixU  Co,y  44  N. 
J.  L.  629;  In  re  Cape  May  A  D.  B.  N.  Co.j  61  N.  J.  L.  78.  Be- 
fore discussing  this,  however,  we  should  dispose  of  a  further 
question  relating  to  the  qualification  of  Faulkner  to  vote  this 
stock. 

The  statute  declares  that  a  stockholder  must  be  a  bona  fide 
stockholder  to  entitle  him  to  vote.  This  phrase  ''6ona  fide" 
in  this  connection,  is  used  in  contradistinction  to  ''bad  faith." 
In  In  re  St.  Lawrence  Steamboat  Co.^  44  N.  J.  L.  629,  the  statute 
required  a  person  to  be  a  bona  fide  stockholder  to  be  eligible 
to  the  ofllce  of  director.  The  court  said,  in  construing  this 
statute:  ''A  stockholder  may  have  purchased  stock  with  » 
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view  of  becoming  a  director,  or  have  obtained  it  by  gift,  or  he 
niay  hold  it  upon  a  trust,  and  be  qualified  to  be  a  director.  If 
the  stock  was  legally  issued,  and  was  not  the  property  of  the 
corporation,  and  the  legal  title  is  in  him,  he  is  prima  facie 
capable  of  being  a  director,  and  his  right  to  be  a  director,  in 
virtue  of  his  legal  title  to  such  stock,  can  be  impeached  only 
by  showing  that  title  was  put  in  him  colorably,  with  a  view  to 
qualify  him  to  be  a  director  for  some  dishonest  parpose,  in 
furtherance  of  some  fraudulent  scheme  touching  the  organixap 
tion  or  control  of  the  company,  or  to  carry  into  effect  some 
fraudulent  arrangement  with  the  company/'  But  we  do  not 
think  that  Faulkner  voted  this  stock  for  the  persons  who  claim 
to  be  elected  as  directors.  It  is  undisputed  that  he  did  not 
vote  the  stock  at  the  meeting  over  which  Mr.  Edwards  pre- 
sided. At  the  hour  named  for  the  meeting,  Edwards  aseumed 
to  act  as  chairman,  and  directed  a  Mr.  Flint  to  act  as  secre- 
tary. This  was  without  objection.  The  call  was  then  read. 
Next  Edwards  stated  that  the  object  of  the  meeting  was  to 
elect  directors  for  the  ensuing  year.  Ballot-boxes  were  then 
prepared,  and  nominations  for  directors  were  made  by  Ed- 
wards and  by  Mr.  Faulkner.  After  that  some  other  routine 
business  was  transacted,  and  then  an  adjournment  was  taken, 
Ofi  motion  of  Mr.  Faulkner,  until  afternoon.  When  the  meet- 
ing was  reopened,  after  adjournment,  Faulkner  moved  to  re- 
consider all  that  had  been  done,  on  the  ground  that  the 
president  of  the  corporation  had  no  right  to  act  as  chairman 
of  the  stockholders'  meeting  without  election,  and  that  he  had 
not  been  elected  or  chosen  chairman.  In  a  word,  Faulkner 
claimed  that  the  meeting  had  not  been  properly  organized. 
We  think  his  claim  came  too  late.  He  had  acquiesced  in  the 
orgnnization,  and  had  participated  in  the  business  of  the  meet- 
ing: He  had  even  recognized,  by  making  nominations  for 
directors,  that  at  that  meeting,  as  so  organized,  the  candidates 
for  directors  should  be  voted  for.  Failing  in  his  efforts  to  re- 
organize the  meeting,  he  withdrew  from  it  without  voting,  or 
offering  to  vote,  his  stock  for  directors.  It  is  true  that  Ed- 
wards had  notified  him  that  he  would  not  be  permitted  to  vote 
his  stock  for  directors.  But  this  would  not  dispense  with 
affirmative  action  on  his  pari  His  secret  intention  to  vote  for 
certain  persons  for  directors,  without  expressing  that  intention 
in  a  legal  way,  would  not  elect  any  one  to  office.  It  is  true 
that  Edwards  might,  and  probably  would,  have  refused  to  re- 
fused to  receive  the  ballot  which  he  might  have  offered.     Bui 
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it  was  not  in  the  power  of  Edwards,  or  any  one  else,  to  prevent 
his  voting  at  that  meeting.  There  was  therefore  no  reason  f(»r 
his  withdrawing.  It  was  his  duty  to  remain  at  the  stockhold- 
ers' meeting  as  organized,  and  vote  his  stock  at  that  meeting. 
This  he  did  not  do,  and  we  are  of  opinion  that  voting  the 
stock  at  another  meeting,  which  he  held  with  others  in  the 
same  room,  at  the  same  time,  was  of  no  effect.  A  minority 
must  have  a  right  to  insist  that  after  a  meeting  is  organized, 
the  majority  shall  not  withdraw  from  it  and  organize  another 
meeting,  at  which  the  minority  must  appear  or  lose  their  rights. 
Once  concede  the  right,  and  there  is  no  limit  to  the  number  of 
wrecked  meetings  which  may,  at  the  caprice  of  a  majority, 
precede  the  transactv>n  of  any  business. 

Suppose  the  vote  of  two  thirds  of  the  stock  voted  is  required 
to  carry  a  measure  under  the  law  or  the  by-laws  of  the  cor* 
poration.  Stockholders  having  more  than  one  third  of  the 
stock  present  can  vote  it  down.  Can  a  majority,  constituting 
less  than  two  thirds,  withdraw  from  an  organized  meeting, 
and  thus  compel  the  minority  to  follow  them  or  lose  their 
right  to  defeat  the  measure?  We  believe  it  would  be  unwise, 
and  unjust  as  well,  to  sanction  such  a  rule.  It  is  not  essential 
to  the  protection  of  the  majority  who  have  the  right  to  vote  at 
the  meeting  as  organized.  On  the  other  hand,  the  contrary 
rule  is  necessary  for  the  protection  of  the  minority.  It  is  true 
that  mere  irregularities  in  conducting  a  meeting  will  not  vitiate 
an  election;  but  when  a  meeting  is  once  organized,  it  is  not  a 
mere  irregularity  to  withdraw  from  it  and  start  a  new  one. 
The  persons  voted  for  at  the  second  meeting  cannot  be  adjudged 
to  have  been  elected  directors,  without  deciding  both  that  the 
second  meeting  was  valid  and  that  the  first  was  illegal.  **The 
acts  of  a  majority  are  not  binding  upon  the  company,  unless 
the  proceedings  are  conducted  regularly,  and  in  accordance 
with  general  usage,  or  in  the  manner  prescribed  by  the  charter 
and  by-laws  of  the  company":  1  Morawetz  on  Private  Cor- 
porations, sec.  487,  and  cases.  See  In  re  Long  Island  R.  R. 
Co.,  19  Wend.  87;  82  Am.  Dec.  429.  To  elect  directors,  they 
must  receive  the  vote  of  a  majority  of  the  subscribed  capital 
stock:  Comp.  Laws,  sec.  2925.  This  is  fatal  to  the  election 
of  the  persons  voted  for  at  the  legal  meeting.  Only  twelve 
shares  were  lawfully  voted  at  that  meeting.  It  was  therefore 
error  to  dismiss  the  petition.  It  was  the  duty  of  the  court, 
under  the  statute,  to  set  aside  the  old  and  order  a  new  election: 
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In  re  Long  Island  R.  R.  Co.,  19  Wend.  87;  82  Am.  Dec  429; 
Comp.  Laws.,  sec.  2932. 

There  remains  to  be  considered  the  qaalification  of  one  of 
the  directors  voted  for  at  the  pretended  meeting  by  Faulkner. 
To  be  a  director  one  must  be  a  holder  of  stock:  Comp.  Laws, 
sec.  2926.  Shortly  before  the  election,  Faulkner  transferred 
to  B.  F.  Spaulding  ten  of  the  556  shares  held  by  him,  and  on 
the  day  of  election,  Spaulding  demanded  a  transfer  on  the 
books.  This  request  was  refused.  We  do  not  think  that  be 
was  eligible  to  the  office  of  director.  He  did  not  appear  to  be 
a  stockholder  upon  the  books  of  the  corporation.  If  he  was 
entitled  to  have  his  transfer  recorded,  the  corporation  would 
be  liable  for  its  refusal,  and  he  could  recover  the  full  value  of 
his  stock:  1  Morawetz  on  Private  Corporations,  sea  217,  and 
cases  cited.  Or  he  might  compel  a  transfer  by  an  application 
to  a  court  of  equity:  1  Moraweti  on  Private  Corporations,  sec. 
220,  and  cases  cited.  But  until  such  transfer  is  made,  be  is 
not,  under  our  statute,  a  stockholder  in  his  relations  with  the 
corporation.  Our  statute  in  express  terms  declares,  as  we 
have  already  seen,  that  a  transfer  of  stock  not  entered  upon 
the  corporate  books  shall  not  be  valid  for  any  purpose,  except 
as  between  the  parties:  Comp.  Laws,  sec.  2916.  If  it  is  eflTec- 
tual  to  qualify  the  transferee  for  the  office  of  director,  it  is 
valid  for  a  very  important  purpose.  We  may  not  disregard 
the  imperative  provision  of  this  law,  nor  can  we  shut  our  eyes 
to  its  very  obvious  policy.  It  would  be  as  unfortunate,  and 
as  fruitful  of  confusion  and  litigation,  to  have  the  eligibility 
of  a  person  for  the  office  of  director  left  in  doubt  at  a  stock- 
holders' meeting  to  elect  directors,  as  to  have  left  in  uncer- 
tainty the  qualification  of  a  person  to  vote  as  a  stockholder 
for  a  director  at  that  meeting.  Under  a  statute  couched  in 
the  same  language,  it  has  been  held  that  the  assignor  of  stock 
not  transferred  on  the  corporate  books,  and  not  the  assignee 
thereof,  has  the  right  to  vote  the  stock  at  a  meeting  to  elect 
directors:  People  v.  Robinson,  64  Cal.  878;  State  v.  PettineH^ 
10  Nev.  141.  See  also  1  Morawetz  on  Private  Corporations, 
sec.  483;  State  v.  Ferris^  42  Conn.  660.  The  decisions  in  New 
Jersey  and  Oregon  {In  re  St.  Lawrence  Steamboat  Co.,  44  N.  J. 
L.  629;  State  v.  Smith,  16  Or.  98)  are  not  of  controlling  force 
here,  because  our  statute,  by  both  its  terms  and  its  manifest 
spirit,  compels  the  adoption  of  a  different  doctrine.  A  person 
who  desires  to  be  recognized  as  a  stockholder,  for  the  purpoBe 
of  voting,  of  being  a  director,  of  suing  for  dividends,  must 
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secure  sach  a  standing  by  recording  bis  transfer  on  the  cor- 
porate books.  Nor  will  the  assignee  be  without  remedy.  The 
law  affords  him  the  two  remedies  referred  to  against  the  cor- 
IM>ration  for  an  unwarranted  refusal  to  make  the  transfer,  and 
he  may,  by  a  resort  to  a  court  of  equity^  compel  his  trans- 
ferrer to  give  him  a  proxy  after  he  has  been  unjustifiably 
deprived  of  his  right  to  have  his  name  entered  upon  the  books 
of  the  corporation  as  a  stockholder.  Moreover,  he  can  always 
insist  on  a  transfer  as  a  condition  precedent  to  his  purchaee 
or  loan  on  the  security  of  the  stock.  Business  prudence  would 
prompt  this  caution. 

In  cases  where  the  corporation  has  a  lien  on  the  shares  of  its 
stockholders,  the  purchaser,  without  a  transfer  on  the  books, 
takes  subject  to  the  lien,  and  the  corporation  may  refuse  to  record 
the  transfer  until  the  lien  is  discharged:  1  Morawetz  on  Private 
Corporations,  sec.  203.  By  insisting  upon  a  transfer  upon  the 
books  before  he  pays  his  money,  the  purchaser  will  secure  his 
stock  free  from  such  lien,  as  the  act  of  the  corporation  in  mak- 
ing such  transfer  would  be  a  waiver  of  the  lien:  1  Morawetz 
on  Private  Corporations,  sec.  208;  National  Bank  ▼.  Watson^ 
town  Bank,  106  U.  8.  217.  In  Helm  v.  Sunggeti,  12  Ind.  194, 
it  was  held  that  a  corporation,  whose  charter  gave  it  a  lien 
upon  the  stock  of  a  stockholder  for  a  debt  owing  to  the  cor- 
poration, had  no  lien  for  a  debt  of  the  assignee  of  stock  on 
stock  assigned,  but  not  transferred  on  the  books,  the  court 
saying:  ''Ownership  simply  of  a  certificate  of  stock  in  the 
bank  did  not  constitute  the  owner  of  it  a  stockholder.  It 
required  a  transfer  of  the  stock  to  him  upon  the  books  of  the 
bank."  Referring  to  the  provision  requiring  a  transfer  upon 
the  books,  Mr.  Morawetz  says:  ''  It  follows,  therefore,  that  a 
transfer  upon  the  books  is  essential  to  a  novation  of  the  con- 
tract of  membership,  where  there  is  a  provision  of  this  descrip- 
tion. An  assignment  of  shares,  although  valid  as  between 
assignor  and  assignee,  would  not  affect  their  legal  relationship 
to  the  cofnpany  until  after  a  transfer  was  entered  upon  the 
books,"  etc.:  1  Morawetz  on  Private  Corporations,  sec.  170. 
Under  our  statute,  no  person  can  claim  to  be  a  stockholder,  in 
his  dealings  with  the  corporation,  until  his  name  appears  in 
some  way  as  stockholder  on  the  corporate  books;  and  as  the 
statute  requires  a  person  to  be  a  stockholder,  not  stock-owner, 
to  entitle  him  to  be  a  director,  we  are  clear  that  Spaulding 
was  not  eligible  to  that  office.  ''  The  directors  of  a  corporation 
are  generally  required  to  be  share-holders  by  express  provisions 
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of  the  company's  charter  or  articles  of  association.  A  person 
is  a  share-holder,  within  the  meaning  of  a  provision  of  this  de- 
scription, if  he  holds  shares  on  the  books  of  the  company,  but 
not  if  he  is  merely  the  holder  of  the  certificate.  It  has  been 
held  that  the  transferee  on  the  books  is  eligible,  although  he 
is  not  the  real  owner  of  the  shares,  and  the  transfer  was  exe- 
cuted for  the  sole  purpose  of  making  him  a  director.  A  dif* 
ferent  rule  might  apply  where  the  statute  expressly  requires 
the  directors  to  be  the  owners  of  shares  ":  1  Horawetz  on  Pri* 
vate  Corporations,  sec.  606.  Had  Spaulding  appeared  as  a 
stockholder  on  the  corporate  books,  he  would  have  been  quali* 
fied  to  hold  the  office  of  director,  although  the  transfer  had 
been  made  to  him  for  the  sole  purpose  of  so  qualifying  him. 
As  he  did  not  so  appear,  he  was  not  eligible  to  that  office. 

It  was  urged  that  as  Faulkner,  subsequently  to  the  issue  tl 
the  stock,  had  indorsed  it  in  blank,  and  left  it  in  the  po6se»- 
sion  of  Hill,  that  he  (Faulkner)  had  ceased  to  be  a  stock- 
holder, and  therefore  had  no  right  to  vote  the  stock  or  be  a 
director.  Under  our  statute,  providing  that  an  unrecorded 
transfer  of  stock  shall  not  be  valid  for  any  purpose  except  be- 
tween the  parties,  we  are  clearly  of  the  opinion,  as  we  haya 
already  stated  in  another  connection,  that  until  a  transfer 
should  be  made  on  the  books,  Faulkner  would  continue  to  be 
a  stockholder  for  the  purpose  of  voting  the  stock  or  of  being 
eligible  to  the  office  of  director:  People  v.  £o&tTi«on,  64  Cal. 
873;  State  v.  Petiineli^  10  Nev.  141;  1  Morawetz  on  Private  Cor- 
porations, sec.  483;  State  v.  Ferris^  42  Conn.  660.  There  are 
certain  findings  of  fact  which  we  are  unable  to  discover  any 
evidence  in  the  record  to  sustain.  The  view  the  trial  court 
took  of  the  law  may,  however,  explain  why  they  are  embodied 
in  the  case.  The  court  finds  that  Hill,  in  electing  directors, 
was  not  to  put  in  men  unsatisfactory  to  Edwards.  Mr.  Faulk- 
ner, on  cross-examination  by  Mr.  Edwards  himself,  stated  that 
Edwards  said  to  Hill  that  Hill  was  to  have  a  majority  of  the 
directors.  Mr.  Edwards  then  remarked:  '*  Satisfactory  to  me, 
of  course?"  To  this  the  answer  was:  '*He  was  to  pick  his 
own  men."  This  H  all  the  evidence  on  the  point.  Mr.  Ed- 
wards did  not  testify  in  the  case.  It  is  true  that  the  record 
seems  to  show  that  Hill  was  not  to  put  in  mm  who  were 
enemies  of  Edwards,  but  this  will  not  justify  a  finding  that 
the  majority  of  the  directors  were  to  be  satisfactory  to  Edwards. 
Many  persons  who  were  not  his  enemies  might  nevertheless 
be  unsatisfactory  to  him.    The  most  that  it  can  be  claimed  that 
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the  evidence  discloses  is,  that  the  qaestion  as  to  wbat  men 
the  majority  of  the  board  should  be  composed  of  was  to  depend 
upon  a  fact  not  to  be  determined  by  Hill  or  Edwards  finallji 
but  by  the  courts;  whereas  the  finding  would  make  Edwards 
the  sole  and  final  arbiter  of  the  question.  This  would  be  re- 
pugnant to  the  spirit  of  the  arrangement  which  was  to  prevent 
Edwards  from  dealing  with  the  corporation  and  its  assets  to 
the  prejudice  of  HilL  Prior  to  this  time  Hill  had  held,  as 
collateral  for  this  same  debt,  stock  in  another  corporation  cod« 
trolled  by  Edwards.  Hill  discovered  that  the  organization  of 
this  corporation  had  been  sufiered  to  lapse;  that  his  stock  had 
therefore  become  worthless;  and  that  Edwards  had  formed  a 
new  corporation.  This  stock  had  not  been  transferred  on  the 
books  of  the  corporation,  and  Edwards,  therefore,  had  full 
control  of  it,  and  by  means  of  it  had  had  complete  control 
over  the  corporation.  When  Edwards  proposed  to  give  Hill 
stock  in  the  new  company  as  security,  Hill  said:  '^What 
good  would  that  be  if  you  form  a  third  company?  "  To  this 
Edwards  replied,  that,  to  prevent  this,  HiU  could  have  the 
stock  put  in  his  own  name,  and  have  absolute  control,  and 
then  he  would  be  safe,  and  a  third  company  could  not  be 
started.  Certainly  Mr.  Hill  would  have  no  control  whatever 
if  Mr.  Edwards  were  allowed  arbitrarily  to  pronounce  unsatis* 
factory  every  director  for  whom  Mr.  Hill  or  his  representative 
should  vote  this  stock.  The  effect  would  be,  that  Mr.  Hill 
would  have  control  only  on  condition  that  he  suffered  Mr. 
Edwards  to  control  him  in  exercising  that  control.  Other 
findings  it  is  not  important  to  refer  to,  as  a  new  election  must 
be  had. 

The  third  conclusion  of  law  is  unwarranted.  It  states  that 
Faulkner  held  this  stock  subject  to  the  joint  order  of  Hill  and 
Edwards.  Having  made  a  transfer  of  the  stock  upon  the 
records  by  issuing  new  shares  directly  to  Faulkner,  Edwards, 
as  pledgor,  had  no  control  over  the  stock  without  paying  his 
debt  He  could  not  control  Faulkner  in  voting  it,  without 
appealing  to  a  court  of  equity  under  peculiar  circumstances 
creating  an  equity  in  his  behalf.  Such  circumstances  are  not 
shown  by  this  record  to  exist  in  this  case.  This  he  did  not 
do,  and  it  was  error  to  hold  that  he  could,  at  a  stockholders' 
meeting,  exercise  any  control  over  the  stock,  or  over  Faulkner, 
who  held  it.  The  judgment  of  the  district  court  is  reversed, 
and  that  court  is  directed  to  render  judgment,  setting  aside  as 
illegal  the  election  of  A.  W.  Edwards,  H.  C.  Plumley,  M.  B. 
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Flint,  Alexander  Griggs,  and  William  A.  Stevens  as  directorsi 
and  ordering  a  new  election  to  be  had  as  required  by  the  stat- 
ute. The  old  directors  will  hold  their  office  until  their  snc- 
oessors  are  elected  and  qualified:  Comp.  Laws,  sec.  2924.  It 
will  be  80  ordered.  

OoBPOBATiovs — Right  ov  Plbdobb  to  Votb  Stock.  —The  pledgee  of 
•took  itandiDg  on  the  books  of  the  oorporation  in  his  name  aa  *'  tmstee  **  has 
a  righl  to  vote  siioh  stoek:  Hoppin  t.  Bt^fkm,  9  R.  L  513:  11  Am.  Elep.  291. 
The  owner  of  hypotheoated  stook  may  vote  thereon:  Ex  parte  WiUeoeki,  7 
Cow.  402;  17  Am.  Deo.  626,  and  note. 

CoBFORATiONS — Who  abi  Stockholdbbs.  —  One  who  has  subscribed  to 
the  oonstitation  and  by-laws  of  a  oorporation,  and  thereby  subjected  himaelf 
to  all  the  rights  and  penalties  thereof,  is  a  stookholder  in  each  oorporation: 
PalmeUo  Lodge  r.  HMOl^  2  Strob.  467;  49  Am.  Dee.  004.  See  Oa$e  itf"  Phil- 
mde^f^ia  Sav.  IntL^  1  Whart  461;  30  Am.  Deo.  226w  The  mere  snbscribing 
another's  name  for  shares  in  a  corporation  does  not  oonstitvte  one  a  stock- 
holder: Salem  «<&  Ocfp.  t.  ^opet,  9  Piok.  187;  19  Am.  Dea  363. 

CoBPOBATioiis  — QaALmoATioHs  Nbobssabt  to  Vonifo  Stock.  —  Stock 
mnst  stand  in  one's  name  npon  the  books  of  the  oorporation  before  he  is  en- 
titled to  Tote  it:  In  f  Ltmg  hkuid  B,  IL  Co.,  19  Wend.  37;  32  Am.  Dee.  4291 
and  note;  Jtr  part$  WiUcoch,  7  Cow.  402;  17  Am.  Dea  626. 

OoBroBATiom — Right  ov  Absiombb  ov  Stock  to  Oompkl  Trahsvbb.  — 
The  assignee  of  stook  may  maintain  an  aotioa  in  equity  to  compel  the  com- 
pany to  issue  him  a  oertificate:  Iron  R.  R.  Co,  r.  Fmk,  41  Ohio  St.  321;  52 
Anu  Rep.  84^  and  note.  An  insnranoe  company  cannot  refuse  to  transfer 
its  stook  on  the  ground  that  the  assignor  was  indebted  to  the  oompany:  ^or^ 
getU  T.  PramkHn  In§.  Oo»,  8  Pick.  90;  19  Am.  Dec  306.  A  purchaser  of  stock 
may  compel  its  transferi  FUahaif^  t.  Bank,  3  T.  B.  Hon.  126;  16  Am.  Deo. 
90;  BlaistUa  w.  Bohr,  71  Oa.  381;  Jotl^  t.  BL  Paul  tie.  Co.,  U  Minn.  1631 
See  Tknrbir  w.  Ormn^  86  Ky.  408. 
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Town  Council  of  Summbbvillb  v.  Prbsslbt. 

tSS  South  Oabolua,  91] 

OovsTRimoHAL  Law — MuinGiPAL  CoBFCMLATioin. — Thb  LBOnLATVUa 
MAT  Dklioatb  to  mniiioipalitiet  the  power  to  r^gnUte,  restrain,  or  eToa 
to  eappreei  partioalAr  branohet  of  boiintei^  whaa  deemed  necessary  for 
the  presenrafeion  of  the  public  health. 

GovanroTiovAL  Law— Pouai  Powsb. — A  municipal  oorporation  whose 
ebarter  gives  its  town  oonneil  power  to  make  snch  rales,  by-laws,  and 
ecdinanees  respecting  roads,  marketiy  siiesta,  and  police  as  shall  appesr 
to  them  necessary  and  reqaisite  for  the  secuify,  welfare,  and  couTe- 
nience,  or  for  preserving  health,  peace,  order,  and  good  govern  men  t,  an* 
thorises  it  to  adopt  and  enforce  an  ordinanoe  prohibiting  the  cultivation, 
for  agricnltoml  purposes^  within  the  corporate  limits^  of  more  than  one 
eighth  of  an  acre  of  land  for  each  family  or  household,  and  restricting 
the  right  to  cnltivate  to  that  extent  to  the  lot  or  premises  of  such  family 
or  honsehold. 

CtoBCTii'UTiOHAL  Law — FousTBSKTH  AMiHinmrT.  —  An  Obdikanci  or  ▲ 
MvnciPAL  CoBfORATSOii,  by  which  persons  are  restricted  in  the  right  to 
ovlttTate  land  for  agrieoltaral  pnrposes  in  a  village  to  one  eighth  of  an 
acre,  though  the  operation  of  snch  restriction  may  be  that  the  owner  of 
that  quantity  of  land  may  cnltivate  the  whole  of  it»  while  owners  of 
larger  tracts  mnst  leave  the  greater  part  of  them  uncultivated,  is  not  in 
conflict  with  the  constitntion  of  Sooth  Carolina,  declaring  "  that  no  per^ 
MO  shall  be  subject  in  law  to  any  other  restraint  or  disqualification  in 
ngard  to  personal  rights  than  such  as  are  laid  upon  others  under  like 
eireumstances ";  nor  with  that  portion  of  the  fourteenth  amendment  to 
the  constitution  of  the  United  States,  providing  "that  no  state  shall 
deny  to  any  person  within  its  Jurisdiction  the  equal  protection  of  the 
laws."  The  qneetton  of  equality  is  not  to  be  determined  by  the  number 
of  acrse  a  citisen  may  happen  to  own. 

OmiSTrruTioNAL  Law.  — Tm  Looal  Cuaractbb  or  a  Statutb  does  not  make 
it  necessarily  unconatitntionaL  The  legislature  must  determine  whether 
particular  rules  shall  extend  to  the  whole  state  and  its  citizens,  or.  on  tiie 
otlicr  hand,  to  a  subdivision  of  the  state  or  a  single  cUss  of  dtixeus.    It 
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la  sufficient  that  the  ttatate  applies  eqnallj  to  aU  persons  witliiB  Hit 
territorial  limits  described  in  the  act.  Hence  an  ordiaanoe  restcalning 
the  cultiTation  of  lands  for  agricaltaral  purposes  in  a  mnnioipality  is  nol 
rendered  Inralid  by  the  faob  that  snoh  oaltivation  is  not  restriotMi  in 
other  miiaioipalities  in  the  saine  stat^ 

Probbcution  and  coDviction  for  violating  an  ordinance  of 

the  town  of  Sainmerville. 

Ingleshy  arid  MiUer^  and  Lord  and  Hyde^  for  the  app^antb 

CharUB  BtyyUy  contra. 

McGowAN,  J.  The  village  of  Summerville  was  originally 
chartered  in  1847,  and  the  corporate  authoritiee  were  ^  invested 
with  all  the  powers  and  privileges  conferred,  and  subject  to 
the  same  restrictions  and  penalties  imposed,  on  the  village  of 
Newberry,  by  an  act  passed  on  December  17, 1841,''  of  whioh 
act  section  6  provides  as  follows:  "  And  the  intendant  and 
wardens  shall  have  foil  power,  under  their  corporate  seal,  to 
make  and  establish  all  such  rules,  bylaws,  and  ordinances 
respecting  roads,  streets,  markets,  public  spring,  and  police  of 
said  village  as  shall  appear  to  them  necessary  and  requisite 
for  the  security,  welfare,  and  convenience  of  the  said  village^ 
or  for  preserving  the  health,  peace,  order,  and  good  govern* 
ment  within  the  same,"  etc.  The  charter  of  Summerville  was 
amended  in  1885,  enlai^ging  the  boundaries,  adding  two  wardens, 
and  changing  the  name  to  that  of  the  "  Town  of  Summerville,'' 
but  without  changing  the  powers  and  privileges  conferred  by 
the  charter  of  1847,  adopting  those  given  in  the  charter  of 
Newberry. 

In  1883,  the  town  council  passed  an  ordinance  ''  to  limit 
the  culture  of  the  soil,  and  more  effectually  to  prevent  the 
destruction  of  trees  in  the  town  of  Sumnaenrille.''  The  pre- 
amble recited:  "Whereas,  it  is  necessary  for  the  protection  of 
the  public  health  of  Summerville,  that  the  soil  should  not  be 
cultivated  beyoi)d  a  limited  extent,  and  that  the  injury  and 
destruction  of  treeR  should  be  more  eflfectoally  prevented"; 
the  ordinance  prohibited  entirely  the  culture  of  rice,  and  then 
provided  as  follows:  ''That  from  and  after  the  date  herein, 
the  maximum  quantity  of  land  which  it  shall  be  lawful  for 
any  family  or  household,  or  the  immediate  servants  or  em- 
ployees of  such  family  or  household,  to  fe.lilize,  plant,  or  cul- 
tivate for  agricultural  purposes  within  the  corporate  limits, 
shall  be  one  eighth  (i)  of  one  acre,  which  shall  be  on  the  lot 
Dr  premises  of  such  family  or  household,  regardless  of  the 
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quantity  or  extent  of  the  lot  or  tract  of  land  owned  or  occupied 
by  such  'family  or  hoasehold,  or  its  immediate  servantB,  or 
which  may  form  part  of  the  premises  of  said  family  residence 
or  tract  of  land.  But  this  section  shall  not  be  construed  so  as 
to  abolish  or  prohibit  the  planting  of  oats,  rye,  or  barley  be- 
tween the  first  day  of  November  and  February  16th,  or  the 
planting  and  proper  cultivation  of  flower-gardens,  or  of  the 
grape  or  fruit  trees,  or  any  other  kind  of  trees  whatsoever,"  etc. 

It  seems  that  under  this  ordinance  the  town  council  imposed 
upon  the  defendant,  a  citisen  of  the  town,  a  fine  of  twenty  dol- 
lars for  violating  the  ordinance,  in  cultivating  his  lands  for 
agricultural  purposes  without  regard  to  the  limit  imposed.  He 
admitted  that  he  had  violated  the  ordinance,  but  denied  the 
authority  of  the  town  council  to  pass  such  an  ordinance.  Upon 
appeal,  Judge  Witherspoon  held  that  the  duty  of  the  court 
was  limited  to  the  inquiry,  whether  or  not  the  power  existed, 
and  if  so,  whether  or  not  its  exercise  violated  any  constitu* 
tional  provision.  Concluding  that  the  ordinance  was  valid  at 
the  time  the  fine  was  imposed  on  the  appellant,  be  ordered 
that  the  appeal  be  dismissed,  and  the  judgment  of  the  towa 
council  in  imposing  the  fine  be  afiSrmed. 

From  this  decision  the  defendant  now  appeals  to  this  court 
upon  the  following  grounds:  *^  1.  Because  his  (defendant's) 
garden  has  been  continuously  cultivated  in  excess  of  said 
town  ordinance  for  more  than  thirty  years,  and  there  is  ne 
allegation,  claim,  or  proof  that  such  cultivation  was  negligenti 
or  in  any  manner  so  conducted  as  to  create  a  nuisance;  2. 
Because,  in  the  absence  of  such  allegation  and  proof,  the  legis- 
lature has  not  conferred  and  could  not  confer  on  the  town 
ebunoil  any  authority  to  prevent  the  usual  proper  use  of  cleared 
land  by  the  owner,  without  full  compensation  to  him;  8.  Be- 
cause the  ordinance  of  said  town  council  is  unequal  and  nnjusti 
in  that  it  permits  the  owner  of  one  fourth  ot  one  half  of  an 
acre  of  land  to  cultivate  one  fourth  or  one  half  of  his  posses- 
■ionsy  and  denies  to  the  owner  of  six  acres  the  right  to  culti- 
vate more  than  one  forty-ninth  part  of  his  land;  4.  Beoanse 
his  honor  omitted  to  decide  one  important  point  argued  hj 
the  defendant  before  him,  to  wit,  the  power  of  the  town  coun- 
cil, reversed  in  section  8  of  said  ordinance,  whereby  it  may 
give  permission  to  any  one  to  cut  down  trees  in  the  town,  vicH 
lates  the  fourteenth  amendment  of  the  United  States  constb* 
tntion.'' 
There  must  be  some  misprint  in  the  last  ground  of  appeal. 
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eepecially  in  reference  to  the  word  ^  reyersed.''  Bat  as  there 
is  no  question  before  this  court,  arising  under  the  third  clause 
€f  the  ordinance,  which  allows  permission  to  be  given  to  some 
persons  and  not  to  all,  to  cut  down  trees,  etc,  within  the  ooi^ 
porate  limits,  it  will  not  be  necessary  to  consider  now  whether 
it  violates  the  fourteenth  amendment  of  the  constitution  of 
the  United  Statea 

The  first  exception  complains  that  a  citizen  of  the  corpora- 
tion, who  owned  cleared  land  in  excess  of  the  limit  imposed 
by  the  ordinance  at  the  time  of  its  passage,  was  not  bound  to 
conform  to  the  restriction  as  to  the  amount  to  be  cultivated 
for  general  agricultural  purposes,  without  allegation  and  proof 
that  such  cultivation  was  negligent,  or  of  such  a  character  as 
to  create  a  nuisance.  As  it  seems  to  us,  this  view  ignores  en- 
tirely the  existence  of  the  ordinance.  Undoubtedly,  as  a  rule, 
every  man  may  cultivate  his  own  land  in  his  own  way,  but 
even  in  that  case  he  may  use  his  land  in  such  manner  as  to 
amount  to  a  **  nuisance,''  indictable  at  common  law.  Thai, 
however,  does  not  touch  the  question  under  the  ordinance 
passed  by  virtue  of  the  powers  conferred  upon  the  corporate 
authorities  by  the  legislature  "  for  preserving  the  health,  peace, 
order,  and  good  government  of  the  town."  The  ordinance,  by 
its  declared  purpose,  was  a  police  regulation  for  preserving  the 
health  of  Summerville,  a  small  town  in  the  pines,  about  twenty 
miles  out  of  Charleston,  which  affords  a  convenient  summer 
resort  for  health.  Assuming,  for  the  present,  that  the  town 
council  had  the  power  to  pass  the  ordinance,  no  question  can 
be  made  whether  ^^  a  nuisance  "  had  been  created,  nor  whether 
the  restrictions  complained  of  were  necessary  to  accomplish 
the  purpose  in  view.  It  was  their  exclusive  right  to  judge 
what  was  *'  necessary  and  requisite  "  to  preserve  the  health  of 
the  town:  1  Dillon  on  Municipal  Corporations,  sec.  146,  and 
authorities  in  note. 

The  second  exception  makes  the  objection  that  the  legisla- 
ture has  not  conferred  and  could  not  confer  on  the  town  ooon- 
cil  any  authority  to  prevent  the  usual  proper  use  of  cleared 
lands  by  the  owner,  without  full  compensation  paid  to  hino. 
The  state,  through  the  law-making  body,  certainly  posseeses 
the  police  power,  which  f.-om  itb  very  nature  has  no  well-d^ 
fined  limits,  but  must  be  as  extensive  as  the  necessities  which 
call  for  its  exercise.  Judge  Dillon  describes  it  thus:  *'  Bvery 
citizen  holds  his  property  subject  to  the  proper  exercise  of  this 
(police)  power,  either  by  the  state  legislature  directly  or  by 
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public  corporatioiis  to  which  the  legislature  may  delegate  it 
Laws  and  ordinances  relating  to  the  comfort,  health,  conve- 
nience, good  order,  and  general  welfare  of  the  inhabitants  are 
comprehensively  styled  '  police  laws  or  regulations.'  And  it 
is  well  settled  that  laws  and  regulations  of  this  character, 
though  they  may  disturb  the  enjoyment  of  individual  rights, 
are  not  unconstitutional,  though  no  provision  is  made  for 
compensation  for  such  disturbances.  They  do  not  appropri- 
ate private  property  for  public  use,  but  simply  regulate  its 
proper  use  and  enjoyment  by  the  owner.  If  he  suffers  injury, 
it  is  either  damnum  absqtie  injuria^  or,  in  the  theory  of  the  law, 
he  is  compensated  for  it  by  sharing  in  the  general  benefits, 
which  the  regulations  are  intended  and  calculated  to  secure. 
The  citizen  owns  his  property  absolutely,  it  is  true.  It  cannot 
be  taken  from  him  for  any  private  use  whatever  without  his 
consent^  nor  for  any  public  use  without  compensation;  still  he 
owns  it  subject  to  this  restriction,  namely,  that  it  must  be  so 
used  as  not  to  injure  others,  and  that  the  sovereign  authority 
may,  by  police  regulations,  so  direct  the  use  of  it  that  it  shall 
not  prove  pernicious  to  his  neighbors  or  the  citizens  generally. 
These  regulations  rest  upon  the  maxim,  Salus  populi  svprema 
e$t  lex.  This  power  to  restrain  a  private  injurious  use  of  prop- 
erty is  very  different  from  the  right  of  eminent  domain.  It  is 
not  a  taking  of  private  property  for  public  use,"  etc. 

In  the  great  leading  case  upon  the  subject,  of  Cammanv>edlih 
v.  Algefj  7  Cush.  85,  Chief  Justice  Shaw  said:  "Rights  of 
property,  like  all  other  social  and  conventional  rights,  are  sub- 
ject to  such  reasonable  limitations  in  their  enjoyment  as  shall 
prevent  them  from  being  injurious,  and  to  such  reasonable 
restraints  and  regulations  established  by  law  as  the  legislature, 
under  the  governing  and  controlling  power  vested  in  them  by 
the  constitution,  may  think  necessary  or  expedient.  This  is 
very  different  from  the  right  of  eminent  domain,  —  the  right 
of  a  government  to  take  and  appropriate  private  property  to 
public  use  whenever  the  public  exigency  requires  it;  which 
can  be  done  only  on  condition  of  providing  a  reasonable  com- 
pensation  therefor.  The  power  we  allude  to  is  rather  the 
police  power,  the  power  vested  in  the  legislature  by  the  consti- 
tution to  make,  ordain,  and  establish  all  manner  of  wholesome 
and  reasonable  laws,  statutes,  and  ordinances,  either  with  pen* 
nlties  or  without,  not  repugnant  to  the  constitution,  as  they 
shall  judge  to  be  for  the  good  and  welfare  of  the  common- 
wealth, and  of  the  subjects  of  the  same.    It  is  much  easier  to 
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perceive  and  realize  the  existence  and  sources  of  this  power 
than  to  mark  its  boundaries  or  to  prescribe  limits  to  its  exer- 
cise," etc 

It  would  seem  that  these  authorities  are  conclusive  of  the 
right  of  the  state,  in  the  exercise  of  the  police  power,  to  make 
the  restriction  complained  of.  If  the  legislature  itself  had 
passed  the  Summer ville  ordinance  just  as  it  stands,  it  could 
not,  as  we  think,  be  doubted  that  it  was  a  constitutional  exer- 
cise of  the  police  power.  It  is  said,  however,  that  it  was  a 
mistake  to  suppose  that  the  cultivation  of  the  soil  in  certain 
crops  was  dangerous  to  health,  and  therefore  the  restrictioa 
was  not  a '^proper"  one.  We  suppose  that  the  cultivation 
inhibited  must  have  been  considered  as  dangerous  to  health 
in  the  locality  of  Summerville.  But  be  that  as  it  may,  it  was 
a  question  for  the  law-making  body.  **The  judiciary  can 
only  arrest  the  execution  of  a  statute  when  it  conflicts  with 
the  constitution.  It  cannot  run  a  race  of  opinions  upon  points 
of  right  reason  and  expediency  with  the  law-making  power  ": 
Cooley's  Constitutional  Limitations,  201.  Assuming  that  the 
legislature  had  the  power  to  pass  the  Summerville  ordinance, 
there  can  be  no  doubt  that  it  had  the  right  to  delegate  that 
power  to  the  municipal  authorities  of  Summerville  as  the  gov- 
ernmental agent  of  the  state  within  the  corporate  limits  of  the 
town.  **'  The  preservation  of  the  public  health  and  safety  is 
often  made  a  matter  of  municipal  duty,  and  it  is  competent 
for  the  legislature  to  delegate  to  municipalities  the  power  to 
regulate,  restrain,  and  even  suppress  particular  branches  of 
business,  if  deemed  necessary  for  the  public  good  ":  See  1  Dil- 
lon on  Municipal  Corporations,  8d  ed.,  sec.  144;  Harrison  ▼. 
Baltimore,  1  Gill,  264. 

The  charter  of  the  town  of  Summerville  has  the  following: 
*^  Sec.  5.  And  the  said  intendant  and  wardens  shall  have  full 
power,  under  their  corporate  seal,  to  make  all  such  rules,  by- 
laws, and  ordinances  respecting  the  roads,  streets,  markets, 
public  spring,  and  police  of  said  village  as  shall  appear  to 
them  necessary  and  requisite  for  the  security,  welfare,  and 
convenience  of  said  village,  or  for  preserving  health,  peace, 
order,  and  good  government  within  the  same,''  etc.  This  pro- 
vision was  adopted  from  the  charter  of  the  town  of  Newberry, 
and  seems  to  be  as  full  and  comprehensive  as  municipal  char- 
ters generally  are.  We  think  that  the  legislature  intended  to 
give  to  the  city  council  of  Summerville  all  the  police  powers 
H  possessed,  to  be  exercised  within  the  corporate  limits  of  the 
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town.  As  was  said  by  the  court  in  the  case  of  Harrison  v. 
Baltimore^  1  Gill,  264:  *'*'  By  its  charter,  the  city  of  Baltimore 
was  vested  with  full  power  and  authority  to  make  all  ordi- 
nances necessary  to  preserve  the  health  of  the  city.  The 
transfer  of  this  salutary  and  essential  power  is  given  in  terms 
EB  explicit  and  comprehensive  as  could  have  been  used  for 
Buch  a  purpose.  To  accomplish  within  the  specitied  territo- 
rial limits  the  objects  enumerated,  the  corporate  authorities 
were  clothed  with  all  the  legislative  powers  which  the  general 
assembly  could  have  exercised.  Of  the  degree  of  necessity 
for  such  municipal  legislation,  the  mayor  and  city  council  of 
Baltimore  were  the  exclusive  judges.  To  their  sound  discre- 
tion is  committed  the  selection  of  the  means  and. manner 
(contributory  to  the  end)  of  exercising  the  powers  which  they 
might  deem  requisite  to  the  accomplishment  of  the  objects  of 
which  they  were  made  the  guardians/'  etc.:  1  Dillon  on  Hu- 
Dicipal  Corporations,  sec.  144;  City  Council  v.  Baptist  Churchy 
4  Strob.  810;  State  ex  rel.  Copes  v.  City  of  Charlestonj  10  Rich« 
fi02. 

The  third  exception  complains  that  the  ordinance  is  ^  un- 
equal and  unjust,  in  that  it  permits  the  owner  of  one  fourth 
or  one  half  of  one  acre  of  land  to  cultivate  one  fourth  or  one 
half  of  his  possessions,  and  denies  the  owner  of  six  acres  the 
right  to  cultivate  more  than  one  forty-ninth  of  his  lands."  The 
second  clause  of  the  ordinance  declares  what  shall  be  the  max- 
imum quantity  of  land  it  shall  be  lawful  for  any  family  to 
cultivate  in  ordinary  agricultural  crops.  Section  18,  article 
1,  of  our  constitution  declares  **that  no  person  shall  be  sub- 
jested  in  law  to  any  other  restraint  or  disqualification,  in  re- 
gard to  any  personal  rights,  than  such  as  are  laid  upon  others 
under  like  circumstances."  And  the  fourteenth  amendment 
of  the  constitution  of  the  United  States  provides,  among  other 
things,  *'that  no  state  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws,"  etc.  Under 
these  provisions,  one  o^  both,  it  is  contended,  that  the  section 
of  the  ordinance  which  fixes  a  maximum  of  soil  to  be  culti- 
vated is  unconstitutional,  —  being,  as  alleged,  '*  unequal  and 
unjust,"  in  that  the  maximum  allowed  is  the  same  for  all 
citisens,  without  regard  to  their  **  possessions,"  respectively. 

The  intent  of  the  ordinance  was  to  limit  to  a  certain  point 
the  cultivation  of  certain  crops;  and,  as  it  seems  to  us,  the 
qoastion  of  ^equality"  should  be  determined,  not  by  the 
namber  of  aere»  a  eitisen  may  happen  to  own,  but  by  the  limit 
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imposed,  which,  it  is  admitted,  is  precisely  the  same  upon  all. 
It  is  mar'^est  that  the  object  was,  not  to  impose  a  harden  on 
the  citizei.A  in  the  nature  of  a  tax,  which,  of  course,  would  have 
to  be  levied  in  proportion  to  property,  but  to  limit  the  cultiva- 
tion of  the  soil,  with  a  view  to  the  preservation  of  the  health 
of  the  town.  A  restriction  only  according  to  the  quantity  of 
land  owned,  as  suggested,  would  certainly  have  failed  in  accom- 
plishing the  purpose  in  view;  and  possibly  might  have  been  ob- 
noxious to  the  very  objection  made  here, — as  creating  a  distinc- 
tion among  citizens,  dependent  upon  the  amount  of  lands  owned 
by  them  respectively.  Although  the  citizens  may  own  lands 
within  the  corporate  limits  in  different  amounts,  some  more 
and  some  less,  yet  in  that  regard  we  are  obliged  to  consider 
that  they  are  all ''  under  like  circumstances,"  and  the  amount 
of  soil  allowed  to  be  cultivated  in  particular  crops  being  the 
same  to  all,  we  cannot  hold  that  this  section  of  the  ordinance 
is  unconstitutional  on  the  ground  of  *4nequality  "  in  its  pro- 
visions. 

It  is  further  contended  in  the  argument,  that  the  ordinance 
was  unconstitutional  for  another  reasoui  to  wit,  that  it  violated 
the  constitutional  law  of  ** equality,"  by  ^prohibiting  the  cul- 
tivation of  dry  land  in  one  village  of  tha  state  without  includ- 
ing in  the  act  all  its  towns  and  villages  like  situated  and 
under  like  circumstances.  A  nuisance  in  one  place  must  be 
a  nuisance  in  every  other  place  in  like  circumstances."  As 
we  have  endeavored  to  show,  there  is  no  question  of  actual 
nuisance  in  the  case.  The  town  council,  which  alone  had  the 
right  to  judge,  deemed  the  ordinance  necessary  to  preserve 
the  health  of  the  town,  and  we  have  no  right  to  review  that 
judgment  In  reference  to  the  local  character  of  the  ordi- 
nance, it  can  hardly  be  necessary  to  say  more  than  repeat 
what  was  said  in  UtBey  v.  Hiott,  80  8.  0.  866;  14  Am.  Si  Rep. 
910.  **  The  local  character  of  the  act  does  not  make  it  neces- 
sarily unconstitutional.  While  there  may  be  some  just  objec- 
tion to  local  laws  in  general,  it  is  well  established  that  the 
authority  that  legislates  for  the  state  at  large  must  determine 
whether  particular  rules  shall  extend  to  the  whole  state  and 
all  its  citizens,  or,  on  the  other  hand,  to  a  subdivision  of  the 
state  or  a  single  class  of  its  citizens.  The  circumstances  of  a 
particular  locality,  or  the  prevailing  sentiment  in  that  section 
of  the  state,  may  require  or  make  acceptable  different  police 
regulations  from  those  demanded  in  another.  As  Mr.  Justice 
Mclver  said  in  the  case  of  StaU  v.  Bsrlinj  21  8.  0.  296,  68 
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Am.  Rep.  677:  'The  whole  matter  is  well  summed  up  Id  a 
note  to  1  Cooley's  Constitutional  Limitations,  2d  ed.,  390:  '*  To 
make  a  statute  a  public  law  of  general  obligation,  it  is  not  ne- 
cessary that  it  should  be  equally  applicable  to  all  parts  of  the 
state;  all  that  is  required  is,  that  it  shall  apply  equally  to  all 
persons  within  the  territorial  limits  described  in  the  act"'" 
(and  authorities). 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 

COHSI'ITUTIOHAL  LaW  —  MUHIOIPAL  OORPORATIONS  —  ORDnTAHCB    ReHU- 

LATINO  A  PABnouLAB  BiTSDlisa.  —The  power  to  pass  ordinances  relating  to 
hsalth  and  nnitary  matters  conferred  upon  a  mnnioipal  corporation  by  ex- 
press grant  eaa  be  exercised  in  the  cases  and  to  the  extent  allowed  by  the 
acts  Htieaing  r.  Sock  [stand,  128  HL  466;  16  Am.  St.  Rep.  129,  and  note;  Sx 
parte  Byrd^  84  Ala.  17;  6  Am.  Si  Rep.  828,  and  note.  The  legislature  may 
aathorias  a  mnnicipal  corporation  to  make  by-laws  for  local  objectsi  Ttmni&r 
T.  7Vtfs<ees,  6  Hill,  121;  40  Am.  Dec  837. 

Skatotbs — Local — Whmh  hot  UirooNanTUTioNAL. — An  aot»  thongh 
local  and  special  in  its  application,  where  the  accomplishment  of  its  principal 
object  would  be  Tcry  difficult  if  not  impossible,  may  not  be  obnoxious  to  a 
eoBstitationAl  requirement  that  the  legislature  may  not  pass  local  or  special 
lawss  Bkhnum  t.  Swperviton,  71  Iowa,  613;  14  Am.  St.  Rep.  308,  and  note. 
Hie  legislature  may  pass  laws  which  affect  only  certain  localities,  but  it  can* 
Bot  fo  farther,  and  exempt  persons  from  the  operation  of  such  laws:  UUey  t. 
HkM,  80  S.  a  360;  14  Am.  St.  Rep.  910^  and  note;  extended  note  to  SiaU 
V.  mut,  81  Am.  St  Rep.  788L 


GhASLBSTON,   GlNOINNATIy  AND   GhIOAGO   BaILROAD 

GOMPANY   V.    LbBOH. 
(n  South  Oabolwa,  its.] 

OoMaiiMniATioii  jom  Oontstahos  ov  Lahix,  or  of  an  laiereel  therein,  need 
not  be  in  mone^,  but  may  consist  of  anything  deemed  by  the  parties  to 
be  of  Talue.  A  person  owning  land  along  and  through  which  a  railroad 
ia  proposed  to  be  built  may,  in  consideration  of  the  benefit  which  he  be- 
lieves will  result  to  him  from  its  construction,  execute  a  release  or  con- 
veyance of  the  right  to  enter  upon  his  lands,  and  to  construct  and  main- 
tain such  railway,  and  to  use  for  its  purposes  a  designated  strip  of  land. 
Boch  consideration  is  sufficient  to  support  a  conveyance,  though  a 
statute  of  the  state  forbids  any  jury  impaneled  to  determine  the  com- 
pensation to  which  a  land-owner  may  be  entitled  from  taking  into  ao- 
aonnt  any  benefit  which  he  may  deriv^e  from  the  construction  of  a  rail- 
way. 

Oo-TUiAiiot.  —  A  Gbant  bt  a  MoTHKi  to  a  railway  company  of  a  right  of 
way  over  lands  of  which  she  is  a  tenant  in  common  with  her  children, 
rsaide  with  her,  cannot  have  any  effect  whatever  on  their  righta 
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A  Oo-nHANT  ICAT  COMFIL  A  PaBTRION  OV  LaFSB  OF  A  Ck>-TSXANCT,  thOQf  h 

anothor  oo-tenant  does  not  desire  it. 
A  Obakt  ov  a  THiiro  Impubs  tbb  Right  to  All  the  Mbahs  or  Eir- 

JOTINO  It,  to  far  m  the  grantor  was  ponened  of  thoao  moana. 
Co-tbhaht  mat  bb  Ck>MPBLLBD  TO  Sboubb  A  Pabtitior,  by  a  graotee  to 

whom  he  has  convoyed  an  interest  in  severalty;  and  therefore,  where  a 
oo-tenant  had  given  a  railway  company  the  right  to  enter  npon  land  and 
oonstrnot  and  maintain  a  railway,  it  was  held  that  the  company  oonld 
•nstain  an  action  against  the  grantor  and  his  co-tenants  to  compel  the 
partition  of  the  land,  for  the  purpose  of  ascertaining  whether  the  portion 
assigned  to  the  grantor  woald  embrace  the  lands  over  which  the  right 
of  way  was  granted.  * 

Co-tbnanot.  —A  Gbantbb  fbom  Onb  or  Sbtbral  Co-tbhahtbof  ak  Iji- 
tbrest  ih  Sbybraltt  in  a  portion  of  the  lands  of  a  co-tenancy  may 
compel  his  grantor  and  the  other  co-tenants  to  partition  their  lands,  in 
order  that  it  may  be  ascertained  whether  or  not  the  portion  thus  granted 
will  be  awarded  to  the  grantiw,  and  his  grant  thereby  made  effective. 

Co-tbnanct.  — A  proceeding  to  obtain  compensation  for  lands  taken  and 
used  by  a  railway  company  will  be  suspended  until  a  partition  of  the 
lands  of  the  co-tenancy  lb  made,  where  such  company  has  received  from 
one  of  the  co-tenants  a  grant  of  the  right  to  construct  a  railroad  over 
lands  belonging  to  the  co-tenancy. 

Action  against  Mrs.  Leech  and  her  fonr  children  to  compel 
the  partition  of  certain  lands  over  which  she  had  granted 
plaintiff  permission  to  construct  and  maintain  its  railway. 
Judgment  for  the  defendants. 

O.  W»  S.  Uart^  for  the  appellant. 

C.  E,  Spencer^  for  the  respondent. 

McIvER,  J.  The  defendant,  M.  Elizabeth  Leech,  with  her 
four  minor  children,  her  co-defendants  herein,  are  the  owners, 
as  tenants  in  common,  of  a  certain  tract  of  land  which  de- 
scended to  them  as  heirs  at  law  of  Joseph  W.  Leech,  deceased, 
through  and  over  which  tract  the  plaintiff's  railroad  has  been 
constructed.  On  the  4th  of  May,  1887,  the  said  M.  Elizabeth 
lieech,  by  her  writing  under  seal,  '*  being  desirous  of  pronnoi- 
ing  the  building  of  said  railroad,  and  also  for  and  in  consid« 
eration  of  the  sum  of  one  dollar,''  the  receipt  of  which  was 
acknowledged,  '*  conveyed,  released,  and  surrendered  ''  to  the 
plaintiff  *'  the  right  and  privilege  •  ...  to  enter  npon  each 
and  every  parcel  of  land  belonging  to  or  held  by  me,  the  said 
M.  Elizabeth  Leech,  wheresoever  the  same  may  be  situate,  and 
through  which  they  ....  may  desire  to  construct  a  railroad, 
with  the  right  and  privilege  to  lay  out  on  the  line  of  said  road, 
for  its  construction  and  all  the  uses  thereof,  a  strip  of  land  not 
exceeding  fifty  feet  on  each  side  of  said  road,  to  be  measured 
from  the  center  thereof." 
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This  conyeyance  or  release  contained  certain  reseryations 
and  conditions  for  the  benefit  of  Mrs.  Leech,  which  it  is  not  ma- 
terial to  state.  The  railroad  haying  been  completed  through 
and  oyer  said  tract  of  land  in  October,  1888,  and  its  operation 
commenced,  the  minor  defendants,  by  their  guardian  ad  litem^ 
on  the  13th  of  August,  1889,  filed  their  petition  in  the  court  of 
common  pleas,  ^'praying  that  a  jury  might  be  impaneled  to  as- 
eess  and  determine  the  compensation  that  should  be  awarded 
to  them  for  their  interest,  being  two  thirds  thereof,  in  the  strip 
of  land,  the  right  of  way  oyer  which  was  released  and  conyeyed 
to  the  plaintiff  herein  by  the  said  M.  Elizabeth  Loech,  whose 
interest  was  one  third  therein,  and  also  praying  an  assessment 
for  damages  to  the  whole  tract  And  the  petitioners  in  the 
said  petition  ayer  and  charge  that  said  tract  of  land,  because 
of  said  release,  and  the  construction  of  said  railroad-bed  oyer 
and  along  the  strip  described,  has  been  injured  and  damaged 
in  the  sum  of  two  thousand  four  hundred  dollars.''  Upon  the 
filing  of  this  petition,  an  order  was  granted,  directing  that  a 
jury  be  impaneled  for  the  purpose  of  making  the  assessment 
demanded. 

Thereupon  this  action  was  commenced  to  enjoin  and  re- 
strain any  further  proceedings  under  said  petition  for  assess- 
ment of  damages,  until  partition  of  the  said  land  can  be  made, 
and  for  this  purpose  judgment  is  demanded  that  a  writ  of  par- 
tition may  be  issued,  requiring  the  commissioners  to  allot  to 
the  said  M.  Elizabeth  Leech  *^  the  one-third  part  in  yalue  of 
the  said  lands,  including  that  portion,  if  it  can  be  done,  upon 
which  she  executed  to  this  plaintiff  the  release  aforesaid,  and 
to  allot  to  the  minor  defendants  herein  the  remaining  portion 
of  the  said  land,  either  indiyidually  or  as  tenants  in  common, 
as  to  the  court  may  seem  just  And  if  the  lands  cannot  be  so 
allotted,  that  said  easement  shall  be  entirely  upon  the  lands  set 
apart  to  the  said  M.  Elizabeth  Leech,  then  that  the  said  ease- 
ment, and  any  and  all  damages  therefrom,  be  adjudged  to  be 
a  charge  on  the  interest  of  the  said  M.  Elizabeth  Leech  in  the 
tract  of  land  bereinaboye  described." 

In  the  complaint  iu  addition  to  the  facts  aboye  stated,  to- 
gether with  other  allegations  not  material  to  be  mentioned,  it 
is  alleged  that  the  release  was  executed  for  yaluable  consider- 
ation, and  that  the  said  M.  Elizabeth  Leech  "  was  in  the  sole 
charge,  management,  and  control  of  the  said  lands,  and  was 
acting  AS  owner  thereof,"  at  the  time  she  executed  said  re- 
lease, and  that  the  said  minor  defendants  resided  with  their 
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mother,  and  were  under  her  protection  and  control";  but  in 
the  answer  it  is  denied  that  there  was  any  valuable  consid- 
eration for  the  release;  and  while  defendants  admit  that  they 
were  residing  together  as  one  family,  they  deny  any  assump- 
tion by  Mrs.  Leech  of  the  management  or  control  of  her  chil- 
dren,  or  management  or  control  or  ownership  of  said  land, 
other  than  that  incident  to  the  relationship  of  the  parties;  and 
they  especially  deny  that  she  acted  as  the  owner  of  the  land, 
either  in  her  own  right  or  as  guardian  of  her  children. 

It  is  stated  in  the  ''  case  "  that  "  by  request  of  counsel  the 
bearing  was  simply  upon  the  pleadings  and  the  release  of  right 
of  way/'  —  whatever  that  may  mean,— but,  as  we  understand 
it,  the  case  was  heard  by  the  circuit  judge  without  any  evi- 
dence except  such  as  could  be  derived  from  the  pleadings  and 
the  terms  of  the  release,  who  rendered  a  decree  dismissing  the 
complaint,  apparently  because  he  regarded  the  release  as  vol- 
untary, and  because  Mrs.  Leech  had  not  thereby  either  ex- 
pressly or  by  implication  bound  herself  to  seek  partition  of  the 
land,  which,  in  his  judgment,  was  not  contemplated  by  either 
of  the  parties  at  the  time. 

From  this  judgment  plaintiff  appeals,  upon  the  following 
grounds,  substantially:  1.  Because  of  error  in  holding  that  the 
release  was  voluntary  and  without  valuable  consideration;  2. 
In  holding  that  partition  was  not  contemplated  by  either  of 
the  parties  at  the  time;  8.  In  not  holding  that  Mrs.  Leech  had 
such  absolute  control  and  management  of  the  land  as  would 
authoriM  her  to  release  the  right  of  way  in  behalf  of  her  co- 
tenants  as  well  as  herself;  4.  In  not  adjudging  that  the  writ 
of  partition  should  issue  as  prayed  for  in  the  complaint. 

It  seems  to  us  that  the  circuit  judge  erred  in  holding  that 
the  release  was  voluntary,  that  is  to  say,  without  any  valuable 
consideration.  There  was  no  testimony  ui)on  this  subject,  ex- 
cept that  afforded  by  the  terms  of  the  paper;  and  to  say  noth- 
ing of  the  fact  that  the  seal  imported  a  consideration,  it  seems 
to  us  that  the  terms  of  the  paper  show  that  there  was  a  vahi- 
able  consideration.  Of  course  such  a  consideration  need  not 
necessarily  be  in  the  shape  of  money,  but  may  consist  of  any- 
thing deemed  by  the  parties  to  be  of  value,  and  whether,  in 
the  opinion  of  the  court,  it  was  sufficient,  is  not  a  question  to 
be  considered;  and  if  it  were,  there  is  no  evidence  before  us 
upon  which  such  a  question  could  be  determined.  All  that 
we  know  is,  that  for  a  consideration  deemed  sufficient  by  Mrs. 
Leech,  she  executed  the  release,  and  the  only  question  before 
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us  is  as  to  the  quality,  and  Dot  as  to  the  quantity,  of  the  oou- 
flideration. 

It  is  quite  certain  that  the  release  was  either  intended  as  a 
free  gift  to  the  railroad  company  by  Mrs.  Leech,  or  that  she  was 
moved  by  some  consideration  deemed  by  her  of  sufficient  value 
to  iuduce  her  to  surrender  a  certain  portion  of  her  rights  to 
the  company.    There  is  certainly  no  reason  to  suppose  that  a 
free  gift  was  intended.    The  paper  is  not  in  a  form  which 
would  indieftte  such  an  intention.    The  consideration  is  not, 
as  is  usual  where  a  mere  gift  is  intended,  confined  to  the  stereo- 
typed nominal  consideration  of  ''one  dollar,''  but  an  additional 
consideration  is  stated.    The  language  is:  ''  That  I,  M.  Eliza- 
beth Leech,  being  desirous  of  promoting  the  building  of  said 
rai.road,  and  also  for  and  in  consideration  of  the  sum  of  one 
dollar,"  etc    Now,  experience  shows  that  it  is  not  at  all  un« 
common  for  persons  owning  lands  along  the  proposed  route  of 
a  railroad,  moved  by  considerations  of  some  supposed  benefit 
to  themselves  or  their  property  by  reason  of  the  construction 
of  the  road  through  or  near  their  land,  to  execute  just  such  re« 
leases  as  this;  and  these  supposed  benefits  or  advantages  whick 
tba  land-owner  counts  upon  receiving  from  the  construction  ol 
the  railroad  constitute  a  valuable  consideration  just  as  much 
as  a  given  sum  of  money.    It  seems  to  us  that  the  terms  of 
the  release  show  that  this  was  the  real  consideration  which 
moved  Mrs.  Leech  to  execute  it,  and  that  it  was  not  intended 
as  a  free  gift  to  the  company,  but  was  based  upon  what  she 
regarded  as  a  sufficient  valuable  consideration. 

It  is  contended,  however,  that  the  statute  providing  for  the 
mode  of  acquiring  the  right  of  way  (Qen.  Stats.,  sec.  1662)  ex* 
pressly  forbids  the  jury  impaneled  to  determine  the  compen- 
sation to  which  the  land-owner  may  be  entitled  from  taking 
into  the  account  any  benefit  which  the  owner  may  derive  from 
the  construction  of  the  railroad.  This  is  quite  true,  but  it  is 
difficult  to  see  how  it  applies  to  the  question  under  consider 
ation.  The  provisions  of  the  statute  only  apply  where  there 
is  an  absence  of  any  agreement  between  the  land-owner  and 
the  railroad  company.  In  such  a  case,  it  may  be  all  right  and 
proper  that  the  land-owner  shall  not  be  compelled  to  accept 
any  supposed  benefits  which  may  accrue  to  him  as  a  part  of 
his  compensation  for  the  invasion  of  his  rights  of  property 
without  his  consent  But  there  is  certainly  nothing  in  the 
statute  which  forbids  a  land-owner  from  making  any  lawful 
contract  with  a  railroad  company  in  regard  to  the  right  of  way 


672       Ghablbbton  bto.  R.  R.  Co.  v.  Lebch.    [S.  Carolina, 

orer  his  lands.  He  may  sell  the  right  of  way  for  a  given  siini 
of  money,  or  he  may  release  such  right  for  any  other  valaable 
oonnderation,  or  he  may  make  a  free  gift  of  it.  If  a  valid 
contract  for  the  sale  or  release  of  the  right  of  way  is  made, 
based  upon  a  valuable  consideration,  the  courts  will  enforce  it 
just  like  any  other  contract,  and  will  hold  the  party  making 
it  to  all  its  legal  consequences. 

The  second  ground  of  appeal  will  be  passed  over  until  we 
come  to  consider  the  fourth  ground,  which  presents  the  real 
question  in  the  case. 

The  third  ground  of  appeal  clearly  cannot  be  sustained. 
The  terms  of  the  release  show  that  Mrs.  Leech  did  not  even 
undertake  to  release  or  convey  any  of  the  rights  of  her  minor 
children,  which  she  unquestionably  had  no  power  to  da  It 
only  purports  to  release  and  convey  her  own  rights,  and  can- 
not have  any  effect  whatever  npon  the  rights  of  her  co-tenants, 
her  minor  children. 

In  considering  the  main  question  in  the  case,  it  will  be, 
perhaps,  best  to  state,  first,  certain  well-settled  propositions, 
which  need  no  authority  to  sustain  them.  There  can  be 
no  doubt  that  any  one  of  several  tenants  in  common  may, 
by  proper  proceedings  for  partition,  have  his  share  or  in- 
terest in  the  common  property  separated,  so  that  he  may 
enjoy  the  same  in  severalty;  and  there  is  as  little  doubt  that 
this  may  be  done  even  where  the  other  co-tenants  do  not  de- 
sire a  partition.  If  the  parties  are  all  mm  jurw,  they  may 
make  such  partition  by  agreement  amongst  themselves;  but 
if  they  are  not,  or  if  some  of  the  co-tenants  refuse  to  make  par- 
tition, the  tenant  desiring  to  have  his  share  in  severalty  may 
go  into  court  and  demand  a  partition,  which  will  be  enforced 
by  proper  orders  to  that  end.  This  being  the  case,  there  can 
be  no  doubt  that  Mrs.  Leech  had  the  power  to  enforce  partition 
of  the  land  in  question,  even  though  the  other  co-tenants  do 
not  desire,  as  they  say  in  their  answer,  to  have  the  partition 
made. 

The  real  question,  then,  in  this  case  is,  whether  the  plaintiff 
has  any  equity  to  require  Mrs.  Leech  to  exercise  her  conceded 
power  to  demand  partition,  in  order  that  the  plaintiff  may  have 
and  enjoy  the  full  benefit  of  the  grant  which  she  has  made  to 
the  plaintiff.  The  authorities  cited  in  the  argument  of  appel- 
lant's counsel,  to  which  may  be  added  the  case  of  8heeU 
V.  Selden^s  Lestee^  2  Wall.  177,  fully  sustain  the  proposition, 
*'  thnt  where  a  thing  is  granted,  the  grant  implies  a  right  to 
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all  the  means  of  enjoying  it,  so  far  as  the  grantor  was  poff* 
sessed  of  those  means";  or,  as  it  is  more  fully  expressed  by 
Mr.  Justice  Field  in  Sheets  v.  Selden^s  Leseeey  2  Wall.  177: 
^  The  true  rule  on  the  subject  is  this,  that  everything  essen- 
tial to  the  beneficial  use  and  enjoyment  of  the  property  des* 
ignated  is,  in  the  absence  of  language  indicating  a  different 
intention  on  the  part  of  the  grantor,  to  be  considered  as  pass- 
ing by  the  conveyance.'^  Now,  in  this  case  the  thing  granted 
was  the  right  of  way  for  a  railroad  over  a  tract  of  land  in 
which  the  grantor  had  an  undivided  one-third  interest;  and 
it  certainly  was  essential  to  the  beneficial  use  and  enjoyment 
of  the  thing  granted  that  the  undivided  interest  of  the  grantor 
should  be  severed  from  that  of  her  co-tenants  in  order  that 
the  grantee  might  know  whether  any,  and  if  so,  how  much, 
of  its  road  ran  over  the  lands  of  others,  and  how  much  of  it 
was  embraced  in  the  land  of  its  grantor.  This  could  only  be 
ascertained  by  means  of  a  partition  which  the  grantor  had  the 
means  of  enforcing,  and  was,  therefore,  under  the  rule  above 
stated,  bound  to  enforce,  as  the  grantee,  not  having  any  such 
interest  in  the  land  itself  as  would  authorise  it  to  demand 
partition,  had  no  means  of  doing. 

It  seems  to  us,  therefore,  that  the  circuit  judge  was  in  error 
in  holding  that  partition  was  not  contemplated  by  either  of 
the  parties  at  the  time  of  the  execution  of  the  release.  For 
if,  as  we  have  seen,  '*  everything  essential  to  the  beneficial  use 
and  enjoyment  of  the  property  designated  is,  in  the  absence 
of  language  indicating  a  different  intention  on  the  part  of  the 
grantor,  to  be  considered  as  passing  by  the  conveyance,"  and 
if  the  partition  was  '* essential  to  the  beneficial  use"  of  the 
right  of  way,  then  clearly  that  must  be  regarded  as  in  the 
contemplation  of  the  parties  at  the  time,  as  it  cannot  be  pre* 
tended  that  there  is  any  language  in  the  release  indicating  a 
different  intention  on  the  part  of  the  grantor.  And  for  a  like 
reason,  we  think  there  was  error  in  refusing  the  prayer  for  paiv 
tition  and  dismissing  the  complaint.  See  also  the  case  of 
Steedman  v.  Weeks,  2  Strob.  Bq.  146,  49  Am.  Dec.  660,  which, 
though  not  exactly  in  point,  is  quite  suggestive, — especially 
the  language  of  Dunkin,  chancellor,  hereinafter  quoted.  In 
that  case  Steedman  bought  from  Weeks  one  half  of  all  the 
saw-timber  on  a  certain  tract  of  land  owned  by  Week8>  and 
the  bill  was  for  partition  of  the  timber,  which  was  granted, 
Dunkin,  chancellor,  using  this  language:  *'  The  defendant  sold 
one  half  of  the  timber  for  the  valuable  consideration  of  one* 

Am.  t»r.  &».,  Vol.  XX  VI.— a 


674        Charleston  btc.  R.  R.  Co.  v.  Lb£cu.     [S.  Caru.itisu 

thousand  dollars.  He  is  bound  to  afiTord  his  vendee  erery 
practicable  facility  for  enjoying  the  benefit  of  bis  purchase." 
80  here,  we  say  that  Mrs.  Leech  sold  the  right  of  way  over  her 
land  to  the  plaintiff,  and  she  is  bound  to  afford  her  vendee 
every  practicable  facility  for  enjoying  the  benefit  of  its  pur- 
chase, by  a  partition  which  she  has  full  means  of  procuring, 
so  that  plaintiflT  may  enjoy  the  full  benefit  of  the  right  of  way 
which  she  had  conveyed  to  it 

This  conclusion,  deduced  from  what  we  regard  as  well-set* 
tied  legal  principles,  is  also  in  accordance  with  manifest  jus- 
tice and  equity.  If  the  partition  is  ordered,  no  injustice  can 
possibly  result  to  any  of  the  parties;  but  if  it  is  refused,  it 
may  result  in  the  grossest  injustice  to  the  plaintiff.  It  is  con* 
ceded  on  all  hands  that  in  no  event  can  Mrs.  Leoch  be  entitled 
to  compensation  or  damages  by  reason  of  the  construction  of 
the  railroad,  for  she  has  released  her  right  thereta  It  is  like- 
wise conceded  that  the  minor  defendants  are  fully  entitled  to 
such  compensation  and  damages  as  they  may  have  sustained 
by  reason  of  the  construction  of  the  road  over  any  part  of 
their  land;  but  we  do  not  see  how  it  is  possible  for  this  to  be 
determined  until  it  is  ascertained  by  a  partition  what  portion 
of  their  land  has  been  taken  by  the  railroad.  Suppose  the 
proceedings  instituted  by  the  minors  for  compensation  and 
damages  is  allowed  to  proceed  to  final  judgment  before  any 
partition  is  made,  of  course  the  plaintiff  would  be  compelled 
to  pay  to  them  the  amount  so  adjudged;  and  suppose  that 
after  this,  when  partition  is  made,  it  shall  turn  out  that  the 
railroad  does  not  go  through  or  over  any  portion  of  the  land 
allotted  to  the  minors,  but  goes  only  over  the  land  allotted  ta 
Mrs.  Leech,  would  not  this  be  the  grossest  injustice  to  the 
plaintiff,  for  in  such  case  the  plaintiff  will  have  been  required 
to  pay  for  a  right  of  way  over  land  for  which  it  holds  a  grant, 
and  to  persons  who,  as  it  turns  out,  are  not  entitled  to  a  foot 
of  the  land  over  which  such  right  of  way  has  been  paid  for. 
But  if  the  partition  is  first  made,  no  possible  injustice  can  re- 
sult to  any  one.  If  the  land  covered  by  the  track  of  the  rail- 
road is  allotted  to  Mrs.  Leech,  then  the  plaintiff  would  have 
nothing  to  pay,  having  her  grant  for  the  same;  and  if,  on  tlie 
other  hand,  the  whole  or  any  part  of  the  land  covered  by  tlie 
railroad  is  allotted  to  the  minors,  then  the  plaintiff  wonM 
have  to  pay  them  for  the  same,  as  it  would  then  appear  th.  t 
it  was  their  property  which  had  been  taken,  and  they  wouM 
be  clearly  entitled  to  compensation  therefor. 
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It  seems  to  us,  therefore,  that  the  judgment  below  must  be 
reversed  and  the  case  remanded,  for  the  purpose  of  enabling 
the  circuit  court  to  proceed  with  the  partition,  in  the  mean  time 
suspending  any  further  proceedings  under  the  partition  filed 
by  the  minor  defendants  for  compensation  and  damages  until 
the  partition  has  been  effected.  The  question  as  to  how  the 
partition  shall  be  made,  and  the  claim  made  by  the  complaint 
to  subject  the  share  of  Mrs.  Leach  to  the  payment  of  any 
amount  which  the  plaintiff  may  be  required  to  pay  the  minor 
co-tenants  by  way  of  compensation  or  danuiges,  not  having 
been  considered  by  the  court  below,  are  matters  not  now  be- 
fore us,  and  have  not,  therefore,  been  considered. 

The  judgment  of  this  oourt  is,  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  the  case  be  remanded  for 
the  purposes  above  indicated. 


OONBIDXBATION  DOB  Ck>HVBTAKOB  OF   Llim-^- WfUTHm    MOirBV   NlOB 

gAKT.  — -  A  promise  by  a  grantor  is  a  good  oonsidontioo  for  a  deed:  AmM 
T.  AUen^  0  Allen,  454;  81  Am.  Dec  768,  and  note.  Love  and  affection  is  a 
sufficient  consideration  for  a  deed  from  father  to  daughter:  Pieraon  ▼.  Arm- 
&larmgt  1  Iowa.  282;  63  Am.  Dee.  440,  and  note.  A  grantee's  liability  as 
sorety  for  a  grantor  is  a  good  oonsideration  for  a  deed:  BUffam  ▼•  Often,  6 
N.  H.  71;  20  Am.  Deo.  662.  Fut  fflielt  eohaUtaliiMi  fa  a  good  oonsider- 
ation for  a  deed;  bat  a  contract  made  in  consideratton  of  fntnre  illicit  oohab* 
itation  is  Toid:  Cusach  ▼.  WIdtB,  2  M01,  279;  12  Am.  Dee.  669,  and  note.  To 
eonstitnte  a  deed  of  bargsin  and  sale,  there  nnst  be  a  aoney  ocnsid^caiioo: 
Oktm^  V.  WatkbM,  1  Har.  *  J.  087;  2  Am.  Dso.  Wk 

Oo-TMNAKOT — PowBB  ov  Co-TBNAiiT  TO  Ooiryn'  IBstATtL  ^  A  oo-tenaot 
cannot  eonTey  any  greater  title  or  interest  than  he  has:  TWtfe  t.  Camfbdl, 
74  Mich.  662;  16  Am.  St  Rep.  662.  An  attempted  dedication  of  oobuboa 
property  to  pablio  vse  by  one  co-tenant  does  not  afleot  the  rights  of  tlM 
others:  Si.  LouU  ▼.  Laekde  cTe.  C^,  96  Mo.  197;  9  Am.  St.  Rep^  SH  and 
note;  note  to  Bmtiki  ▼.  Torrtnit  21  Am.  St  Rep.  698. 

Co-TXirAKOT— Rxoar  to  Pabtriok.  ^Brery  eo-tenant  is  entitled  to  de< 
mand  partition,  eren  thoagh  it  be  injorions  to  the  ettier  parties  in  intsrsstt 
DofiNor  ▼.  Quartermas^  90  Ala.  164;  24  Am.  St  Rep.  77i^  mmI  note; 
V.  Jcmm,  68  N.  H.  497;  IS  Am.  St  Rep.  tm,  and 
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[0  Sooth  Carolina,  867.) 
B^ATUTB  09  Fbaud&  •»  A  Dbfsot  IV  THS  Dmorift^on  or  Rbal  Pbopkktt 
in  a  cootraofc  or  memorwidiim  oCitalo  may -be  mipplied  by  eviileoee  sfaow- 
ing  the  aitiiatioo  and  enrroandfiDg  oircnnutaiusee  of  the  parties;  and  if 
from  sneh  eridenoe  it  is  apparent  that  both  partiee  referred  to  the  aame 
,    property,  the  reqoirementa  of  the  ttatete  of  franda  are  fulfilled,  and 
parol  evidence  may  be  resorted  to  for  the  purpose  of  designating  the  par- 
tioulsr  pieee  of  property  to  which  the  parties  so  roferred. 
SffATifTB  09  FttAimi — DMOHirMDH  «r  Bbauit:  —If  a  person  in  writing 
offsfSiaoother  %  speoiied-  prise  fbr  property,  withoat  desoribtag  it  otherw 
wise  than  by  stating  in  oonnection  with  his  offer,  that  if  it  is  aooepted, 
.  de(»ds  and  papers  shonld  be  sent  for  examination,  and  if  not  accepted, 
that  he  is  ''ready  at  any  time  to  settle  for  the  yearns  rent;"  and  the 
owner  responds  tbst^lia  aoeepts  the  oflfar  for  his  hoaae,  dear  of  expenses 
of  title,  that  the  taxes  are  paid,  and  that  thereKis  one  year's  insaranee 
on  the  honse  which  he  ezpeots  the  purchaser  to  pay,  and  it  further  ap- 
pears by  parol  evidence  that  the  intending  purchaser  was  a  tenant  as  to 
.  a  sertain  bouse  and  lol^  the  psoposal  and  aeeeptanee  will  he  ooiiaidsc«l 
as  relating  to  the  propsrty  of  whieh  the  pnrehaser  was  sneh  «  tenant, 
.    and  that  property  being  asoertsinsd^  tiM  oAt  tmd  aaesptaaes  togsther 
oonntitate  a>  memorandum  el  sale  oentaining  n^  soffisient  desmption  to 
.  saJbisf y  the  statnte  of  frauds. 
Salbh — Omn  must  bb  Aoobptsd  wxthoot  Quauxidatiof. — If  a  pro< 
poaal  to  buy  reel  property  fos  «  priee'speDifisd,  snd  no  more^  is  followed 
by  an  aoeeptaaee^  providing  that  the  property  is  ta  be  elear  of  expenses 
.    of  taxes,  and  tiiatthe  pnrohassris  tct  repay  one  year's  iasnanos  whioh 
. ,  has  been  psid on  the:pi»||ertri  this  isnetan  onqpalified  noeeptanoe  of 
the  offer,  and  there  is*  on  oenfraet  bstwesn  thnpadien 
Dhd  Sioivh)  "A,  paaB^"  will  bb  BaammmD  to^hspahe6n.sigBed  intlie 
presence  and  1^  the  anthenfty  af<  the  fonner,  if  he- was  uahieto  caad  na 
writs,  and  B  'was. in  tfaahahtt  ol  signing  dasds  for  hin^  and  Um  pm> 
..  sans  niaiming  ondsB.  tibe  dssd  haiv*  been  in  nndistnrbed  possession  Cos 
many  years. 
Xaoar  Dbbd  Madb  to  a-  Gbabtb^  **nB  thb  Bbbbfit  abd  Behoof  of  thb 
Obabtob's  Wifb,"  is  not  presumed  to  be  upon  the  same  trnats  tm  are 
sat  forth  in  an  antenuptial  trust  deed,  whereby  oertain  property  was 
. ,  vested  in  the  fame  trustee. 
Tbuft  Dbbd.  —  Wordb  qf  In  HBBCTAiroB-  are  nut  nseessaiy  in  a  oonveyance 
vesting  property  in  a  trustee,  if  the  purposes  of  the  trust  indicate  that 
an  estate  in  fee  was  intended. 

JUDOMBVT    AOAIMST    PiTBCHABBB  OF  RSAL  PrOPBRTT,   WhAT  PbOPBB.  —  A 

decree  against  a  purchaser  of  real  property  who  has  refused  to  oomply 
with  his  contract  of  purohfMe  may  be  against  him  personally,  making  him 
liable  for  the  amount  which  he  agreed  to  pay,  and  authorising  process 
for  its  enforcement  against  his  person,  and  in  oase  of  his  failure  to  oom- 
ply with  the  decree,  to  attachment  for  contempt  of  court. 

Suit  by  a  yendor  to  enforce  an  alleged  contract  of  purchase 
of  real  property.  Plaintiff  was  the  owner  of  a  house  and  lot 
OD  Spring  Street^  in  Charleaton,  of  which  the  defendant  was 
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her  ienant^  and  she  made  the  otter  to  sell  -the  property,  aad 
received  the  acceptance  shown  in  the  opinion  of  the  ooust. 
The  defendant  denied  the  enffidenoy  of  the  alleged  porohaae 
and  Bale,  and  farther  insisted  that  the  title  of  the  plaintiff  was 
not  marketable.  One  John  Ma^^  was,  on  August  15,  ISSd, 
the  owner  of  the  property,  and  a  conveyance  was  ejcecuted  at 
that  date,  which  purported  to  be  signed  by  him,  per  Arthur 
Magee,  and  to  be  executed  in  the  presence  of  two  subscribing 
witnesses,  conveying  the  property  to  Charles  R.  Cassidy. 
Cassidy  conveyed  to  P.  J.  Sires.  On  this  latter  conveyance 
was  the  following  indorsement: — 

^  Mesne  Conveyance  Office,  | 
Charleston  County.  ( 

^  For  valuable  consideration,  I  hereby  assign  all  my  right, 
title,  and  interest  in  the  property  described  in  the  within  deed 
to  B.  8.  D.  Muckenfuss,  trustee  of  Martha  M.  Sires,  for  the 
benefit  and  behoof  of  my  wi£B^  the  said  Martha  M.  Sires. 
«"  January  1, 186a  P.  J.  Bibbs,    [u  s.] 

•*  Witness: 
''Hbnby  Tbbscot. 
"J.W.Gbay. 

**  Persdnally  appeared  James  W.  Qray,  who  made  oath  that 
he  saw  P.  J.  Sires  sign,  seal,  and  execute  the  above  assign- 
ment,  this  1st  of  January,  1860.  J.  W.  Obat. 

^  Sworn  to  before  me  this  6th  of  February,  1866. 

^Hbnbt  Tbbscot, 

"  N.  P.,  and  Ex-off.  Magt.^ 

Muckenfuss,  by  the  antenuptial  settlement  dated  October 
4, 1881,  between  Sires  and  Martha  M.  Ireland,  who  were  then 
about  to  contract  marriage,  had  been  constituted  her  trustee 
as  to  certain  moneys  and  furniture.  The  trust  was  for  the  belii* 
efit  of  the  intended  wife  and  the  children  of  the  marriage  then 
contemplated,  and  the  husband  and  wife  were  given  power  io 
apply  any  portion  of  the  trust  fund  to  the  purchase  of  real 
property,  and  **  thereafter  to  revoke  the  uses  therein  limited, 
and  to  declare  new  uses.''  There  was  no  evidence,  however, 
to  show  that  the  indorsement  on  the  deed  made  by  P.  J.  Sires 
was  intended  to  convey  property  to  be  held  under  the  same 
trusts  mentioned  in  the  antenuptial  settlement,  or  that  it  was 
in  any  way  connected  with  that  settlement  or  its  trusts,  and 
the  contracts  and  dealings  of  the  parties  indicate  the  contrary 
intent    With  respect  to  the  deed  made  to  Cassidy,  the  evi- 
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denoe  establislied  the  death  of  both  subscribing  witneeseSy  as 
well  as  of  John  and  Arthur  Magee;  that  John  could  neither 
read  nor  write,  and  his  son  Arthur  was  in  the  habit  of  signing 
deeds  for  him;  and  that  the  parties  claiming  under  the  deed 
had  held  possession  since  its  execution.  The  master  to  whom 
the  case  was  referred  held  that  the  objection  to  the  mode  in 
which  the  deed  from  John  Magee  was  signed  was  not,  under 
the  circumstances,  a  ralid  objection  to  the  title.  As  to  the 
objection  arising  out  of  the  assignment  made  in  the  deed  to 
Cassidy,  the  opinion  and  decision  of  the  master  were  as  fol- 
lows: — 

^The  counsel  for  the  defendant  contends  that  the  assign- 
ment by  Peter  J.  Sires  on  the  conveyance  of  Gassidy,  being  to 
Huckenfuss,  trustee  of  Martha  M.  Sires,  and  said  Muckenfusa 
being  then  the  trustee  for  the  said  Martha  M.  Sires,  under  the 
deeds  hereinbefore  set  forth,  he  held  upon  the  trusts  of  those 
deeds;  that  the  sale  and  conveyance  by  said  trustee  to  C.  8. 
Qadsden,  under  which  plaintiff  claims  title,  was  without  power, 
and  did  not  pass  the  interest  of  the  children  of  Mrs.  Sires,  who 
were  cestuiBque  trtist  under  sAid  deeds;  that  if  said  assignment 
ia  construed  to  be  a  complete  deed,  there  being  no  words  of  in- 
heritance used,  either  as  to  the  trustee  or  the  said  Martha  M« 
Sires,  Mrs.  Sires  would  take  under  it  only  an  estate  for  life, 
and  there  would  be  a  reverter  to  the  grantor,  Peter  J.  Sires; 
that  if  it  shall  be  construed  as  an  agreement  which  equity  will 
enforce,  the  question  will  be,  for  whose  benefit  will  it  be  en- 
forced?   If  it  is  held  that  the  trust  is  only  for  the  life  of  Mrs. 
Sires,  then  the  trust  being  only  partially  declared,  there  will  be 
a  beneficial  interest  in  the  heirs  of  Peter  J.  Sires,  the  grantor; 
that  the  assignment  being  for  valuable  consideration,  *'and 
not  for  natural  affection  or  other  good  consideration,"  such 
Mnsideration  must  have  been  paid  by  the  grantor,  Muckenfuss, 
trustee,  and  if  paid  by  him  from  trust  fund,  the  agreement 
will  be  carried  into  effect  for  the  benefit  of  those  beneficially 
interested  in  said  trust  funds,  vis.,  the  children  of  Mr&  Sires, 
who  are  not  parties,  and  are  not  bound  by  these  proceedings, 
and  who  are  not  estopped  by  any  previous  deeds  of  the  trustee; 
that  if  it  is  doubtful  only  whether  the  said  children,  who  are 
in  esse^  and  whose  title  did  not  accrue  until  the  death  of  their 
mother,  less  than  a  year  before  the  institution  of  these  pro- 
ceedings, have  an  interest  in  the  property,  and  the  purchaser 
having  notice  of  such  trusts,  then  the  title  is  not  such  aa  the 
oonrt  will  compel  a  purchaser  to  take,  and  that  the  complaint 
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praying  Bpecific  performance  should  be  dismissed,  with  costs. 
It  is  further  in  evidence  that  on  the  14th  of  February,  1866| 
the  said  B.  8.  D.  Muckenfuss  executed  and  delivered  to  Fran- 
cis  Sires  his  bond  for  two  thousand  dollars,  secured  by  a  mort- 
gage of  this  lot  in  Spring  Street;  the  bond  is  signed  '  B.  S.  D. 
Muckenfuss,  trustee  for  M.Sires,  by  consent  of  the  parties'; 
the  mortgage  is  signed  '  B.  S.  D.  Muckenfuss,  trustee  [l.  s.], 
by  consent  of  the  parties,  P.  J.  Sires  [l.  s.],  Martha  M.  Sires 
[l.  s.].'  By  deed  dated  the  19th  of  March,  1 869,  the  said  B.  S. 
D.  Muckenfuss,  trustee  for  Martha  M.  Sires,  in  consideration 
of  three  thousand  five  hundred  dollars,  conveyed  this  lot  in 
Spring  Street  to  C.  S.  Gadsden  in  fee.  The  deed  is  signed  *  B. 
S.  D.  Muckenfuss,  trustee  for  Mrs.  M.  Sires;  with  my  consent, 
Martha  M.  Sires  [sbal].'  By  deed  dated  the  1st  of  October, 
1872,  executed  by  '  Martha  M.  Sires,  executrix,'  it  is  recited 
that  the  said  Peter  J.  Sires,  having  on  the  1st  of  January,  1860, 
executed  the  assignment  to  B.  8.  D.  Muckenfuss,  and  after- 
wards died  without  having  executed  any  more  formal  convey- 
ance of  the  premises;  that  the  said  premises,  having  been  since 
conveyed  to  C.  S.  Oadsden,  and  a  question  having  arisen  as  to 
sufficiency  of  such  assignment  to  pass  more  than  an  equitable 
title,  that  a  suit  had  been  threatened  against  the  estate  of  the 
Baid  Peter  J.  Sires,  to  compel  his  executrix  to  execute  a  proper 
conveyance  of  the  legal  title;  to  avoid  the  expense  of  such  suit, 
the  said  Martha  M.  Sires,  as  executrix  under  the  will  of  the 
Baid  Peter  J.  Sires,  dated  the  17th  of  February,  1859,  and  in 
pursuance  of  the  power  to  her  given  in  said  will,  *  to  sell,  dis- 
pose of,  and  convey  all  or  any  part  of  his  estate,  in  such  man- 
ner, and  upon  such  terms  and  conditions,  and  to  such  person 
and  persons,  as  she  may  deem  best,'  in  confirmation  of  the  act 
of  her  testator,  and  to  convert  and  change  the  equitable  estate 
created  by  the  assignment  into  a  legal  estate,  conveys  the  said 
premises  to  the  said  C.  8.  Oadsden  in  fee.  It  appears  from 
indorsement  thereon,  that  the  said  C.  S.  Oadsden  assumed 
payment  of  the  said  bond  on  the  19th  of  May,  1869,  and  that 
he  paid  the  same  in  full  on  the  20th  of  May,  1872,  and  that 
the  said  Francis  Sires  entered  satisfaction  on  the  mortgage, 
which  was  duly  recorded.  It  is  further  in  evidence  that  the 
said  C.  8.  Oadsden  went  into  possession  of  said  premises,  and 
lived  therein  until  he  sold  the  same  and  delivered  possession 
to  Mary  A.  Kennedy,  the  plaintiff,  by  deed  dated  the  18th  of 
November,  1872,  and  that  the  plaintiff  has  held  the  same  con- 
tinually from  that  time.    The  case  has  been  carefully  anJ 
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ihoronghly  argued  before  me  by  coansel  of  both  plaintiff  aud 
defendant,  and  authorities  cited  in  support  of  their  several 
positions.    I  will  give  mj  conolusions  on  the  several  questione, 
without  attempting  to  ^capitulate  the  argument,  or  to  give  all 
(the  authoritiea  cited  by  counseL    A  critical  examination  of 
the  assignment  on  the  conveyance  irom  C.  R.  Cassidy  to  Peter 
J.  Sirea,  executed  by  Peter  J.  Sires  the  1st  of  January,  1860, 
makes  it  extremely  doubtful  whether  it  was  executed  in  the 
presence  of  two  witnesses,  it  being  very  doubtful  whether 
Henry  Trescot  signed  as  a  witness  or  only  as  register  of  mesne 
conveyance,  a  doubt  which  is  increased  by  the  fact  that  J.  W. 
Oray,  the  witness,  makes  affidavit  only  that  he  saw  P.  J.  Sires 
execute,  without  stating  that  he,  with  Henry  IVescot,  wit- 
nessed the  execution.    This  affidavit  was  not  made  until  the 
6th  of  February,  1866,  at  which  time  it  was  recorded.    The  as- 
signment is,  I  think,  therefore,  ^an  informal  paper,  purporting 
to  be  an  assignment  of  the  maker's  interest  in  a  tract  of  land, 
witnessed  by  only  one  witness,  but  based  upon  a  valuable  con- 
sideration/ as  was  the  assignment  in  the  case  of  Pope  v.  IfoiU- 
gomeryj  24  S.  C.  594,  and  which  the  court  held  *is  sufficient  in 
equity  to  transfer  such  interest,  and  a  proper  conveyance  could 
be  enforced.'    But  even  if  it  was  executed  in  presence  of  two 
witnesses,  I  think  it  is  wanting  in  some  essential  requisites  of 
a  complete  deed,  and  operates  only  as  an  equitable  tranafisr, 
and  a  proper  conveyance  would  be  enforced.    The  assignment 
is  expressed  to  be  *  for  valuable  consideration';  but  apart  from 
that  being  under  seal,  and  made  in  favor  of  the  wife  of  the 
maker,  it  will  be  executed  in  this  court:  Bee  CaldweU  v.  Wil- 
Ixama^  Bail.  Eq.  176.     For  whose  benefit  will  it  be  executed? 
The  assignor  was,  of  course,  familiar  with  the  marriage  settle- 
ment of  1881,  and  the  deed  of  1884,  executed  by  him  and  his 
wife,  under  both  of  which  B.  8.  D.  Muckenfuss  was  trustee; 
but  his  assignment  is  not  to  the  said  Muckenfuss  as  trustee 
under  either  of  said  deeds,  nor  to  the  uses  and  upon  the  trusts 
declared  and  limited  in  either  of  said  deeds;  but  upon  trusts 
essentially  different  from  those  declared  in  said  deeds,  the 
assignment  is  '  for  the  benefit  and  behoof  of  my  wife,  the  said 
Martha  M.  Sires.' 

^^In  exercising  its  jurisdiction  over  execntory  trusts,  the 
court  of  chancery  is  not  bound  by  the  technical  rules  of  law 
but  takes  a  wider  range  in  favor  of  the  intent  of  the  party; 
and  in  ascertaining  the  nature  and  extent  of  the  trust  ^tate 
«f  Mrs.  Sires  under  this  assignment,  we  are  not  bound  by  the 
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strict  technical  rules  which  would  govern  ia  the  couBtruction 
of  &  conveyance  creating  a  legal  estate,  but  must  look  to  the 
intent  of  the  parties,  as  evinced  by  the  terms  of  the  assign- 
ment.   Therefore,  although  there  are  no  words  of  inheritance 
used  either  as  to  the  assignee  or  the  benelBciary,  if  it  is  clear 
th&t  the  assignor  intended  to  create  in  his  wife  an  absolute 
estate  in  fee-simple,  the  coort  will  carry  out  that  intent    See 
BraUon  v.  Maasey^  15  S.  CL  385.    In  1860  it  was  necessary 
that  there  should  be  a  trustee  interposed  to  protect  a  married 
woman  in  the  complete  enjoyment  of  her  separate  estate,  which 
no  doubt  was  the  reason  why  the  assignor  assigned  to  a  trustee 
for  the  benefit  and  behoof  of  his  wife.    If  the  same  terms  useil 
in  the  assignment  were  used  in  a  conveyance  since  the  consti* 
tation  of  1868,  the  use  would  be  executed,  and  the  wife  would 
take  the  legal  estate.    The  arguments  used  by  the  defendant's 
counsel,  that  if  the  ^valuable  consideration '  expressed  in  the 
assignment  was  paid  by  Muckenfuss  from  funds  derived  from 
the  estates  of  which  he  was  trustee  under  the  previous  deeds, 
the  agreement  should  be  carried  into  effect  for  those  who  have 
a  beneficial  interest  under  said  deeds,  viz.,  the  children  of  Mrs. 
Bires  who  are  not  parties  to  these  proceedings,  and  that  there- 
fore the  title  which  can  be  made  by  the  plaintiff  is  defective, 
28  based,  it  seems  to  me,  on  the  ground  that  such  payment  is 
to  be  presumed  from  the  fact  that  the  assignment  was  to  him 
as  such  trustee,  which  I  have  held  not  to  be  the  case,  for  the 
reasons  above  given.    I  do  not  think  the  position  of  the  coun- 
sel is  sustained  by  the  case  of  Salinas  y.  Pearsall^  24  8.  C.  179, 
which  he  cites.    In  that  case  the  circuit  judge,  whose  decree 
was  afSrmed,  held  that '  the  bond  and  mortgage,  the  founda- 
tion of  that  case,  were  unquestionably  subject  to  the  same 
trusts  as  the  property  originally  conveyed.'    In  the  case  of 
Barren  y.  Cochranj  11  S.  C.  29,  also  cited  by  defendant's  coun- 
sel, it  was  said:  *The  fundamental  allegation  upon  which  this 
appeal  is  based  is,  that  funds  used  to  make  the  cash  payment 
•on  the  land  mortgaged  were  trust  funds.    It  was  incumbent 
upon  the  appellant  to  establish  this  allegation  by  proof,  and 
this  he  has  wholly  failed  to  do;  while,  on  the  other  hand,  the 
testimony  adduced  by  the  respondent  goes  far  to  show  the  con- 
trary.'   In  this  case  the  defendant  has  not  only  offered  no  evi- 
dence that  the  consideration  for  the  assignment  was  paid  from 
the  funds  of  the  trust  estate  of  which  Muckenfuss  was  trustee; 
bat,  on  the  contrary,  the  evidence  introduced  by  him  as  to  the 
history  and  disposition  of  the  trust  funds  so  held  by  him 
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*goes  far  to  show  the  coatrary.'  The  action  of  the  '  parties  ia 
interest,'  in  making  the  bond  and  mortgage  to  Francis  Sires^ 
assumed  and  paid  by  C.  8.  Oadsden,  the  conveyance  to  C.  S. 
Gadsden  by  Muckenfuss  and  Martha  M.  Sires,  and  the  deed 
of  confirmation  of  Martha  Sires,  ezecntrix  of  Peter  J.  Sires,  to 
Oadsden,  are  all  evidence  of  the  construction  given  to  the 
assignment,  and  the  bona  fide  action  thereunder,  and  are  con- 
firmatory of  the  conclusion  I  have  reached,  that  C.  S.  Gads- 
den, under  whom  the  plaintiff  claims  title,  took  a  good  and 
complete  title  in  fee,  free  from  all  trusts.  The  possession  in 
the  parties  is,  in  my  judgment,  suflicient  to  cure  any  defects 
in  the  paper  title,  and  to  make  the  title  good:  See  Ijyles  r. 
Kirkpatrick,  9  S.  C.  270;  StaU  v.  Pacific  Ouano  Co.,  22  S.  C. 
53.  Although  it  is  admitted  that  a  purchaser  cannot  be  oom- 
pelled  to  take  a  doubtful  title,  yet  it  is  also  true  that  the  court 
acts  not  on  mathematical  but  on  moral  certainty,  and  a  person 
will  not  be  permitted  to  object  to  a  title  on  account  of  a  bare 
possibility.  It  is  not  enough  to  invalidate  a  contract  of  sale, 
that  some  deed  in  the  chain  of  title  may  be  set  aside  by  some 
future  proceeding.  Moral  probability  sufficient  to  make  a 
good  marketable  title  is  all  that  is  required.  It  is  not  suffi- 
cient for  the  defendant  to  show  that  the  title  tendered  to  him 
may  possibly  be  defeated.  He  must  show  that  there  is  reason 
to  apprehend  that  it  will  be  defeated:  See  Laurens  ▼.  Lucag^ 
6  Rich.  Eq.  222;  Thompson  y.  DrdUs,  5  Rich.  Eq.  875.  The 
plaintiff  having  tendered  such  a  title  as  is  above  described, 
the  defendant  is  bound  to  comply  with  his  contract,  and  the 
plaintiff  is  entitled  to  the  relief  prayed." 

The  report  and  decision  of  the  master  having  been  excepted 
to,  the  exceptions  were  overruled,  and  a  degree  was  entered  re- 
quiring the  defendant  to  accept  a  conveyance  of  the  property, 
and  to  pay  therefor  the  price  stipulated,  with  interest.  From 
this  decree  defendant  appealed.  The  decree  from  which  the 
appeal  was  taken  required  the  defendant,  within  thirty  days 
from  its  date,  to  comply  with  his  purchase,  and  accept  the  deed 
tendered  **  to  him,  in  compliance  with  the  contract  of  sale  and 
purchase,  paying  therefor  the  price  stipulated,  with  interest" 
The  form  of  this  decree  was  objected  to,  on  the  ground  that  '*it 
would  require  process  for  its  enforcement  against  the  person, 
and  render  defendant  liable  in  case  of  failure  to  comply  to 
attachment  as  for  contempt  of  court,  and  so  have  the  effect  of 
imprisonment  to  enforce  a  debt  or  oontract  in  a  case  free 
from  fraud." 
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J*  E.  Burhe^  for  the  appellants 

Smyihe  and  Zee,  and  BrawUy  and  BamweUj  contra. 

McIvKBy  J.  This  was  an  action  to  enforce  the  specific  per- 
Jbrmance  of  a  contract  for  the  sale  of  real  estate.  The  defend- 
ant set  up  two  defenses:  1.  That  there  was  no  contract  valid 
under  the  statute  of  frauds;  2.  That  the  title  of  the  plaintifiF 
was  not  a  good  and  marketable  title.  The  issues  in  the  action 
were  referred  to  master  Miles,  who  made  a  full  and  elaborate 
report,  clearly  setting  forth  the  facts  and  discussing  the  legal 
issues,  finding  that  there  was  a  valid  contract,  and  that  the 
title  was  good  and  marketable.  To  this  report  defendant  ex- 
eepted,  and  the  case  was  heard  by  his  honor  Judge  Hudson, 
who^  in  a  short  order,  overruled  the  exceptions,  confirmed  the 
report,  and  adjudged  that  the  defendant  do,  within  thirty 
days,  comply  with  his  contract  From  this  judgment  defend- 
ant appeals,  upon  the  several  grounds  set  out  in  the  record, 
which  need  not  be  set  out  here,  as  they  will  sufficiently  appear 
from  the  discussion  of  the  questions  raised  thereby. 

First,  was  there  such  a  contract  for  the  sale  and  purchase 
of  the  real  estate  in  question  as  would  be  valid  under  the  stat- 
ute of  frauds?  The  claim  on  the  part  of  the  plaintiff  is,  that 
the  contract  is  to  be  found  in  a  letter  from  the  defendant  to 
the  plaintiff,  and  the  reply  thereto,  of  which  the  following  are 
copies: — 

"Charleston,  S.  C,  Jan.  7, 1888. 
MiBS  M.  A.  Kennedy,  SummerviUe,  S.  C. 

**  After  thinking  over  the  matter  in  reference  to  purchasing 
the  property  at  your  figures,  I  have  decided  that  I  would  not 
give  more  than  three  thousand  eight  hundred  dollars  cash. 
Should  you  accept,  please  give  me  an  early  reply;  also  send 
deeds,  papers,  etc.,  for  examination.  If  not,  I  am  ready  at 
any  time  to  settle  for  the  year's  rent. 

"  Yours  very  respectfully, 

'*Gbo.  H.  Gramlino." 

<<  SuMHERViLLE,  8.  C,  Jan.  9, 1888. 
^  Mr.  George  H.  Gramlino^  Charleston,  S.  C. 

**Dear  Sir^  —  Your  favor  of  7th  inst.  came  duly  to  hand,  and 
carefully  noted.  I  would  like  to  have  realised  more  than  your 
offer  of  three  thousand  eight  hundred  dollars  for  my  house,  as 
I  really  think  it  is  worth  more,  but  as  you  state  you  will  not 
give  more,  I  will  accept  your  offer  of  three  thousand  eight  hun* 
dred  dollars;  this  is  to  be  clear  of  expense  of  titles,  etc.    All 
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taxes  is  paid,  both  state  and  oity«  There  k  one  year's  insur- 
ance paid  on  the  honse,  which  I  expect  jou  to  pay.  I  will 
send  all  the  papers  to  you  by  Tuesday. 

Yours  Tery  respectfully, 

**  M.  A.  EBRMEDTy  per  D.  C.  Ebauoh." 

Now,  while  it  is  not  and  cannot  be  denied  that  a  valid  con- 
tract for  the  sale  of  real  estate  may  be  made  out  by  putting 
together  a  letter  of  the  defendant  to  the  plaintiff,  and  the 
plaintiff's  reply  thereto,  or  vice  fferaay  provided  all  the  essen- 
tial terms  of  the  contract  can  be  gathered  from  the  terms  of 
such  letters,  the  contention  in  this  case  is,  that  all  the  essen- 
tial terms  of  the  contract  cannot  be  gathered  from  these  let- 
ters: 1.  Because  the  property  is  not  specified;  2.  Because  the 
price  to  be  paid  is  not  agreed  upon  definitely.  It  is  true  that 
no  particular  piece  of  property  is  in  terms  specified  in  either 
of  the  letters,  and  if  there  is  nothing  in  the  letters  designating 
the  particular  property  for  which  the  offer  is  made  and  ac- 
cepted, that  would  be  fatal  to  the  validity  of  the  contract: 
Church  of  Advent  v.  Farrow^  7  Rich.  Eq.  878;  Hyde  v.  Cooper^ 
18  Rich.  Eq.  250;  Humbert  r.  Brisbane,  25  S.  C.  506.  But 
while  parol  evidence  is  inadmissible  to  supply  an  omission  in 
the  writing  of  any  reference  to  the  particular  property,  yet  such 
evidence  is  competent  to  show  the  situation  and  surrounding 
circumstances  of  the  parties,  and  thereby  identify  the  partic- 
ular property  referred  to  in  writing.  Thus  where  there  is  a 
proposition  to  sell  and  an  agreement  to  buy  the  house  in  which 
plaintiff  resides,  there  is  no  doubt  that  parol  evidence  would 
be  admissible  to  show  in  what  particular  house  he  did  reside, 
as  there  could  not  be  a  shadow  of  doubt  that  both  of  the  parties 
— the  one  in  making  the  offer,  and  the  other  in  accepting  it — 
had  reference  to  the  same  property;  and  that  is  the  great  point 

Hence  it  may  be  stated  as  a  rule,  that  whenever  the  writing 
or  writings  relied  upon  show,  in  themselves,  that  both  parties 
referred  to  the  same  property,  then  the  requirements  of  the 
statute  are  fulfilled,  and  parol  evidence  may  be  resorted  to  for 
the  purpose  of  designating  what  particular  piece  of  property 
both  parties  had  reference  to;  but  where  it  does  not  appear  from 
the  writings  themselves  what  property  was  referred  to  by  the 
parties,  then  parorevidence  is  not  competent  to  show  that  faot 
In  other  words,  the  writings  relied  upon  must,  in  and  of  them- 
selves, furnish  the  evidence  that  the  minds  of  the  parties  met 
as  to  the  particular  property  which  the  one  proposed  to  sell 
and  the  other  agreed  to  buy;  and  when  such  evidence  is  not 
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found  in  the  writings,  it  cannot  be  supplied  by  parol;  but  when 
it  18 found  there,  then  parol  eyidenceof  extrinsic  circumstances 
may  be  resorted  to  for  the  purpose  of  specifically  designating 
tlia  property  to  which  both  parties  are  shown  to  have  referred 
by  the  terms  of  the  writings.  This  doctrine  is  fully  established 
Vy  the  authorities  cited  in  the  master's  report,  which  need  not 
be  repeated  here. 

Apply  this  rule  to  the  present  case.  While  it  is  true  that  no 
speoifio  property  is  described  in  the  letters  which  passed  be- 
tween the  parties,  yet  we  do  not  think  there  can  be  any  doubt 
that  the  terms  of  the  letters  show  that  both  parties  referred  to 
the  same  property,  —  the  property  which  the  defendant  had 
rented  from  the  plaintiff.  When  the  defendant  wrote  to  the 
plaintiff,  proposing  to  give  a  certain  price  for  a  piece  of  prop- 
erty,  and  concluding  by  saying  that  if  his  offer  to  buy  was  not 
accepted  he  was  ready  to  settle  for  the  year's  rent,  could  there 
have  been  a  doubt  in  the  mind  of  the  plaintiff  that  the  de- 
fendant proposed  to  buy  the  property  which  he  then  occupied 
under  a  lease  from  the  plaintiff?  It  seems  to  us  that  the  terms 
used  in  defendant's  letter  to  plaintiff  admit  of  no  other  con- 
struction than  that  he  proposed  to  buy  at  a  stated  price  the 
property  which  he  had  rented  from  the  plaintiff;  but  if  his 
offer  should  not  be  accepted,  he  was  ready  to  settle  for  the 
year's  rent  Rent  of  what?  Why,  necessarily  of  the  property 
which  he  had  proposed  to  buy.  The  plaintiff  could  not  have 
failed  to  understand  from  the  terms  of  the  defendant's  letter 
that  he  wished  to  buy  the  property  which  he  was  then  renting 
from  her,  and  offered  a  specific  sum  of  money  therefor;  but  if 
his  offer  should  not  be  accepted,  he  was  ready  at  any  time  to 
settle  for  the  year's  rent  of  the  property.  When,  therefore,  the 
plaintiff  replied  to  that  letter,  accepting  the  offer  (if,  indeed, 
she  did  accept),  there  can  be  no  doubt  that  the  minds  of  the 
parties  met  as  to  the  particular  property  referred  to,  and  hence 
we  think  it  clear  that  defendant's  first  objection  to  the  validity 
of  the  contract  cannot  be  sustained. 

The  second  objection  raises  a  question  of  more  difficulty. 
It  cannot  be  doubted  that  the  price  to  be  paid  is  one  of  the 
essential  terms  of  a  valid  contract  for  the  sale  of  real  estate, 
and  the  practical  inquiry  here  is,  whether  the  letters  relied 
upon  contain  in  themselves  evidence  that  the  minds  of  the 
parties  ever  met  as  to  the  price  of  the  property  in  question. 
The  defendant's  letter  undoubtedly  does  contain  an  offer  of  a 
specific  sum  of  money, — three  thousand  eight  hundred  dollars 
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caflh,  —  and  the  defendant  distinctly  declares,  *^  I  would  not 
give  uiore."    The  plaintiff  replied,  saying,  ^'  I  will  accept  your 
ofTer  of  three  thousand  eight  hundred  dollars;  this  is  to  be 
clt'ur  of  expense  of  titles,  etc'*    Can  this  be  regarded  as  an 
unqualified  acceptance  of  defendant's  offer?  or  is  it  not  rather 
to  be  regarded  as  a  conditional  acceptance?     Is  it  not  the 
same  thing  as  if  plaintiff  had  said,  "  I  will  accept  your  offer  of 
tlirce  thousand  eight  hundred  dollars,  provided  you  will  pay 
the  expense  of  titles,  etc"?    It  seems  so  to  us.    If  so,  then  it 
cannot  be  said  that  the  letters  contain  in  themselves  the  evi« 
dence  that  the  minds  of  the  parties  ever  met  as  to  the  very 
material  matter  of  the  price  to  be  paid,  for  defendant's  letter 
not  only  contained  an  offer  of  a  specific  sum  of  money,  but  was 
accompanied  by  a  declaration  that  he  would  not  give  more, 
while  plaintiff's  letter  does  not  furnish  the  evidence  of  an  un- 
qualified acceptance  of  defendant's  offer,  but  on  the  contrary, 
shows  that  she  accepted  upon  condition  that  defendant  will  pay 
more.    In  other  words,  defendant's  letter  contains  an  offer  of 
three  thousand  eight  hundred  dollars,  and  nothing  more,  while 
plaintiff's  reply  shows  that  she  was  willing  to  accept  the  de- 
fendant's offer,  provided  he  would  pay  more,  viz.,  the  ^^  expense 
of  titles,  etc."    We  do  not  see,  therefore,  how  it  can  be  said  that 
the  letters  show  that  the  minds  of  the  parties  ever  met  as  to  the 
material  matter  of  price.    It  is  true  that  the  difference  between 
the  amount  offered  and  the  amount  agreed  to  be  accepted  is 
small,  but  that  cannot  affect  the  question.    The  &ct  that  there 
was  a  difference  is  quite  sufficient  to  show  that  the  minds  of 
the  parties  never  met    The  maxim,  De  minimia  nan  curat  leXf 
has  no  application  to  money  demands:  Nix  v.  Bradley^  6  Rich. 
Eq.  43. 

It  is  stated  in  the  argument  of  one  of  the  counsel  fcit  plain- 
tiff,  that  ^*the  well-established  rule  in  Charleston  is,  that  the 
purchaser  pays  for  papers";  but  we  find  no  evidence  in  the 
"  case  "  of  any  such  rule  or  custom,  and  in  the  absence  of  any 
such  evidence,  we  must  consider  the  case  under  the  rule  of 
law.  That  rule,  as  we  understand  it,  is,  that  in  the  absence 
of  any  agreement  to  the  contrary,  shown  either  by  direct  evi- 
dence or  inferred  from  the  custom  shown  to  prevail  in  any 
particular  place,  the  vendor  must  pay  for  the  expense  incurred 
in  making  titles.  When  a  person  makes  a  contract  to  sell  a 
piece  of  real  property,  it  is  necessarily  implied  that  he  must 
make  a  conveyance  thereof,  and  consequently  he  must  bear 
the  expense  of  making  such  conveyance.    Hence  it  has  become 
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a  very  general,  if  not  anivereal,  caBtom,  when  property  is  to 
be  sold  under  the  order  or  process  of  the  oourt»  to  provide  in 
the  order  and  advertisement  that  the  parchaser  is  to  pay  for 
papers. 

It  only  remains  to  consider,  on  this  branch  of  the  case,  an 
authority  much  relied  on  to  sustain  a  contrary  view  to  that 
which  we  have  adopted,  and  that  is  the  case  of  NeufviUe  v. 
Stuart,  1  Hill  Ch.  159.  In  that  case,  as  in  this,  the  effort  was 
to  establish  the  contract  by  letters  which  had  passed  between 
the  parties.  The  defendant's  letter, dated  the  Istof  March,  1881, 
contained  a  specific  offer  of  six  thousand  dollars  cash,  and  two 
thousand  dollars  in  January,  1832,  for  the  plantation  on  which 
Mr.  NeufviUe  resided,  containing  869  acres,  to  which  plaintiff, 
through  her  attorney,  replied,  saying:  '*!  have  to  acknowledge 
your  letter  of  the  let  of  March,  which  came  to  hand  by  this 
day's  mail,  offering  eight  thousand  dollars  for  the  tract  of  land, 
being  the  settled  plantation  on  which  Mrs.  NeufviUe  resided, 
containing  869  acres,  viz.,  six  thousand  dollars  cash,  and  two 
thousand  dollars  in  January,  1832.  I  accept  the  offer,  and 
will  deliver  possession  as  soon  as  you  please.  The  deed  wiU 
be  signed  by  Mrs.  NeufviUe  as  soon  as  a  conveyance  can  be 
forwarded  to  her.  I  wiU  be  ready  to  receive  the  six  thousand 
dollars  when  possession  is  taken,  and  your  bond  and  mortgage 
for  the  two  thousand  dollars  (with  interest,  I  presume,  from  the 
diite)  may  be  delivered  when  Mrs.  Neufville's  deed  is  delivered 
to  you.  ....  I  have  written  to  the  overseer  to  prepare  for 
giving  you  possession." 

The  question  in  the  case  was,  whether  the  letter  of  the  plain- 
tiff contained  an  unqualified  acceptance  of  the  offer  contained 
in  defendant's  letter,  or  whether  the  words  in  parenthesis, — 
^with  interest,  I  presume,  from  the  date,''  —  contained  in 
plaintiff's  letter,  imported  a  conditional  acceptance  only.  It 
was  very  properly  held  that  there  was  an  unqualified  accept- 
ance of  the  offer  made  by  defendant,  and  that  the  words  in 
parenthesis  in  a  subsequent  part  of  the  letter,  in  reference  to 
the  mode  of  drawing  the  bond  to  be  given  for  the  credit  por- 
tion of  the  price  which  had  been  agreed  upon,  were  not  used 
for  the  purpose  of  importing  any  additional  term  into  the  con- 
tract, but  simply  as  indicating  the  construction  which  plain- 
tiff thought  ought  to  be  placed  upon  one  of  the  terms  of  the 
contract  as  made  by  a  previous  part  of  the  letter. 

It  is  very  obvious  that  there  is  a  marked  difference  between 
that  case  and  this.     There  the  plaintiff,  after  reciting  the. 
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terms  of  defendant's  offer,  says  explicitly:  **  I  accept  the  offer, 
and  will  deliver  possession  as  soon  as  yon  please."  This  ud* 
(loubtedly  was  an  unqualified  acceptance  of  the  offer  as  made  by 
the  defendant,  and  was  manifestly  intended  so  to  be;  and  the 
fact  that  plaintiff,  in  a  subsequent  part  of  the  letter,  used  the 
expression  found  in  parenthesis,  in  reference  to  the  interesti 
was  clearly  intended  not  to  import  any  additiomd  term  into 
the  contract  which  had  abready  been  closed,  bff  was  simply 
intended  to  indicate  tlie  construction  which  plaintiff  thongM 
ought  to  be  placed  upon  a  contract  already  made.  Here,  how* 
ever,  there  was  no  unqualified  acceptance  of  defendant's  offer 
of  three  thousand  eight  hundred  dollars,  but  the  acoeptanoe 
was  upon  condition  that  the  defendant  should  pay  more  than 
that  sum,  to  wit,  the  expense  of  titles,  eta  It  is  very  obvious, 
from  the  discussion  of  the  question  in  NeufviUe  v.  Stuairt^  1  ffiU 
Ch.  159,  that  if  the  plaintiff  there  had,  as  here,  accompanied 
the  acceptance  of  the  offer  of  defendant  with  a  condition  that 
the  two  thousand  dollars  was  to  bear  interest  from  date,  the 
conclusion  would  have  been  different.  If,  for  example,  the 
plnintiff  in  that  case,  in  stating  the  terms  of  defendant's  oflfor, 
had  added  to  the  words  ^*  two  thousand  dollars  in  January, 
1832,"  the  words  **  with  interest,  I  presume,  from  the  date,** 
or  had  added  to  the  words  *'I  accept  the  offer''  the  words, 
^  the  credit  portion  to  bear  interost  from  the  date,"  there  caa 
be  no  doubt  that  the  court  would  have  held  ttie  alleged  oon* 
tract  invalid  under  the  statute  of  frauds;  for  in  such  a  ease 
the  defendant  would  be  found  making  an  offer  to  buy  on  oer* 
tain  terms,  while  the  plaintiff  would  be  found  accepting  the 
offer  with  an  additional  term  incorporated  into  it  It  is  clear, 
therefore,  that  the  case  of  NeufvUU  v.  Stuart^  1  Hill  Ch.  169, 
is  so  entirely  different  from  this  as  to  fbmish  no  authority  in 
the  present  case. 

It  seems  to  us,  therefore,  that  there  is  no  valid  oonlraet 
under  the  statute  of  frauds  established  in  this  case,  and  that 
upon  this  ground  the  judgment  below  must  be  reversed. 

This  would  obviate  the  necessity  of  considering  the  ques- 
tion as  to  the  validity  of  plaintiff's  title,  but  as  that  questaoo 
has  been  made  and  fully  argued,  we  will  proceed  to  determine 
it.  In  view  of  the  very  satisfactory  manner  in  which  the 
question  of  title  has  been  discussed  by  the  master  in  his  re> 
port,  we  do  not  deem  it  necessary  to  go  over  the  same  ground, 
but  are  content  to  adopt  his  conclusion,  concurred  iD|  as  it  is, 
.by  the  circuit  judge. 
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The  only  remaining  question — ae  to  the  fbrm  of  the  judg- 
BBent — is  not,  under  the  view  which  we  have  taken,  a  practi- 
cal qneetion,  but  we  may  say  that  it  appears  to  be  in  the  usual 
tbrm,  and  not  objectionable.  The  question  in  reference  to  this 
matter,  raised  by  appellant,  would  more  properly  arise  when 
it  18  sought  to  enforce  such  a  judgment  by  attachment 

The  judgment  of  this  court  is,  that  the  judgment  of  the  dr- 
eait  eourt  be  reversed,  and  that  the  complaint  be  dismissed, 
apon  the  ground  that  the  contract,  of  which  specific  perform- 
ance is  sought  to  be  enforced,  is-  not  a  valid  contract  under 
the  statute  of  frauds.  _ 

Taram  ivo  PuBOBAsni-^  AGBnoHT  10  Sbll  Rial  BtrATS—  8uv> 
HDouunr  99  Danaimoir.  —An  igMemMt  to  aeU  naX  Mtftt«  n«ed  not  d»- 
■oribe  the  propMty  with  taeh  oertoiaty  that  it  ean  bo  uoertainad  onlj  from 
Hio  writing.  The  rale  ii,  that  the  litiiation  of  the  parties  and  the  enrroiind- 
iiig  ctronmstanoee  can  be  shown  by  extrineio  eridenoe:  FrthUr,  Abrakamt^  S8 
CaL  246;  22  Am.  8t  Rep.  801,  aad  note;  CaldwM^.  OmUer,  SO  GU.  030;  S0 
Jkm^  Dee.  ISl,  and  note. 

TBV8T8.  —  Keoeitity  for  technioel  wosde  in  creating:  See  note  to  Leatktn  ▼• 
Orctif^  9  Am«  St.  Bep.  S5.  The  abeenoo  of  words  of  inheritance  in  ezeonteij 
oontrmct  to  convey  land  will  not  prevent  the  passing  of  the  fees  PkiUip§  T« 
OnuA,  129  Pia,  Si.  76;  6  Am.  St  Bep.  691,  and  note. 
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fU  Sevra  Cabouva,  40L,) 

OtaMnnrBVOf.  — Omnrwinos  Maimi  vr  Ovi  or  SMTmuh  Oo/nnrAim,  Fob* 
POSBDW  ID  OoiiTir  ▲  Sfmoio  Pabt  of  the  common  property,  is  Bak 
Toid. 

Co^sNANor.  —  A  CoNVKTAKCB  BT  A  Go-TXVAiiT  ov  A  Spiozno  Pabt  off  the 
lands  of  the  co-tenancy,  equivalent  in  valne  to  his  share  in  the  entire 
property,  with  covenants  of  warranty,  will,  as  against  him,  be  treated 
ae  a  coiiveyanee  of  his  entire  interest  in  the  oommoa  land. 

Eastitiojl  •—  Whbv  a  Co-TSNAjrr  jul»  ConyxTSD  nr  SsvxBAiirT  a  part  of 
the  common  lands,  a  court  in  decreeing  partition  will  direct  it  to  be  so 
made  as  to  set  apart  to  his  grantee  the  lands  so  conveyed,  if  it  can  be 
done  withont  prejudice  to  the  interests  of  his  co-tenants. 

Crojl  and  Chajee^  for  the  plaintiffs  and  Elizabeth  Howard. 

Hendenon  Brothen^  for  Patience  Bdwards. 

McIvKR,  J.  This  was  a  proceeding  for  partition  of  real  es- 
tate, and  the  controversy  grows  out  of  the  following  state  of 
fkcts:  On  the  8d  of  April,  1871,  a  certain  lot  of  land  in  the 
town  of  Aiken  was  dnly  conveyed  to  one  John  Young,  the 

AM.  St.  Bar.,  Vok  ZXVL— 44 
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fktber  of  the  plaintiffs,  and  the  husband  of  the  defendant 
Elizabeth.  Soon  after  this  conveyance  was  made,  John  Yoong 
died  intestate,  leaving  as  his  heirs  at  law  his  widow,  the  de- 
fendant Elizabeth,  who  subsequently  intermarried  with  one 
Peter  Howard,  and  his  children,  the  plaintiffs.  On  the  8d  of 
April,  1883,  the  defendant  joined  her  second  husband,  Peter 
Howard,  in  a  deed  with  full  covenants  of  warranty,  conveying 
to  one  Frank  Edwards  a  part  of  said  lot  of  land,  by  metes  and 
bounds,  and  the  said  Frank  Edwards,  by  his  will,  devised  the 
same  to  the  defendant  Patic^nce  Edwards,  who  is  now  in  poe* 
session  thereof.  The  a.ction  below  was  commenced  by  plain- 
tiffs against  Patience  Edwards  alone,  for  the  partition  of  that 
portion  of  the  original  lot  conveyed  to  said  Frank  Edwards  by 
the  said  Peter  Howard  and  his  wife  Elizabeth.  The  plaintiffs 
u'ere  required  to  amend  by  making  said  Elizabeth  Howard  a 
party  defendant,  which  having  been  done,  the  case  was  referred 
to  a  referee  to  hear  and  determine  the  issues. 

The  referee  reported,  that  while  no  money  passed  between 
the  parties  at  the  time  the  deed  to  Frank  Edwards,  above 
referred  to,  was  made,  yet  there  were  other  considerations 
moving  the  said  Elizabeth  Howard  to  make  said  deed,  and  he 
found  that  said  deed  operated  as  a  conveyance  of  the  whole 
interest  of  the  said  Elizabeth  in  the  original  lot  of  land  to  the 
said  Frank  Edwards,  which  by  his  will  passed  to  the  defend- 
ant Patience  Edwards,  and  as  a  consequence,  he  held  that  the 
plaintiffs  and  the  defendant  Patience  Edwards  were  tenants 
in  common  of  the  entire  lot,  and  entitled  to  share  therein  in 
the  following  proportions;  Patience  Edwards  one  third,  and 
the  plaintiffs  one  sixth  each.  He  further  held  that  while  one 
of  several  co-tenants  could  not  convey  his  share,  by  metes  and 
bounds,  to  a  third  person,  so  as  thereby  to  prejudice  the  right 
or  interests  of  his  co-tenants,  yet  where  such  conveyance  does 
not  operate  to  the  prejudice  of  the  other  co-tenants,  it  should 
be  respected  and  given  its  full  force  in  any  partition  that 
might  be  ordered.  And  having  found  that  the  portion  of  the 
original  lot  conveyed  to  Frank  Edwards  by  the  said  Elizabeth 
Howard  did  not  exceed,  either  in  area  or  value,  the  share  to 
which  said  Elizabeth  was  entitled  (to  which  finding  of  fact 
there  was  no  exception),  he  recommended  that  a  writ  of  par- 
tition do  issue  to  divide  the  entire  lot  amongst  the  parties 
named,  in  the  proportions  above  specified,  and  that  in  making 
such  partition  the  portion  of  the  lot  conveyed  to  Frank  Ed« 
wards  be  allotted  to  defendant  Patience  Edwards,  and  that 
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the  costs  of  the  action  be  paid  by  said  paitaes  in  tlie  lame  pro* 
portions.  To  this  report  both  parties  excepted,  and  the  case 
was  heard  by  bis  honor  Judge  Witherspoon,  npon  the  report 
and  ezceptionsi  who  rendered  judgment  overruling  all  the  ex* 
ceptions,  and  confirming  the  report. 

From  this  judgment  both  parties  appeal,  npon  the  several 
grounds  set  out  in  the  record* 

The  appeal  of  the  defendant  Patience  Edwards  rests  solely 
upon  the  ground  that  it  was  error  to  impose  upon  her  any  of 
the  costs.  To  this  it  is  only  necessary  to  say,  that  the  matter 
of  costs  is  peculiai:)[y  within  the  discretion  of  the  circuit  court 
in  cases  of  this  kind,  and  there  was  no  abuse  of  such  discrelaan 
here. 

The  first  point  of  plaintiffs'  grounds  of  appeal,  that  a  deed, 
by  metes  and  bounds,  of  a  portion  of  the  common  property, 
made  by  one  of  several  tenants  in  common,  is  void,  cannot  bo 
sustained.  It  is  conceded  that  we  have  no  direct  authority  in 
this  state  upon  this  point,  and  that  there  is  a  conflict  in  the 
authorities  elsewhere.  There  can  be  no  doubt  that  one  of  se^ 
oral  tenants  in  common  may  make  a  valid  conveyance  ct  hSm, 
undivided  interest  in  the  common  property,  and  we  see  no  rea- 
son why  a  conveyance,  which  purports  to  describe  by  metes 
and  bounds  the  portion  of  the  common  property  which  tim 
grantor  intends  to  convey,  is  not  valid  as  between  the  parties, 
to  such  a  deed.  Of  course  such  a  conveyance  will  not  be  al- 
lowed to  operate  to  the  prejudice  of  the  rights  and  interests  of 
the  other  co-tenants;  but  where  it  can  be  given  full  effect  with- 
out injury  to  other  co-tenants,  there  is  no  reason  why  it  shoold 
not  be  sustained.  Such  we  understand  to  be  the  view  BOt- 
tained  by  the  weight  of  the  authorities  elsewhere. 

It  is  contended,  however,  that  while  such  a  conveyance  may 
not  be  absolutely  void,  yet  it  only  operates  as  a  conveyance  of 
the  undivided  interest  of  the  grantor  in  that  portion  of  the 
common  property  which  is  embraced  within  the  metes  and 
bounds  set  out  in  the  conveyance,  leaving  the  undivided  inter- 
eet  of  the  grantor  in  such  of  the  common  property  as  lies  out- 
side of  such  metes  and  bounds  still  in  the  grantor,  and  leaving 
the  undivided  interests  of  the  other  co-tenants  in  the  portion 
embraced  within  the  metes  and  bounds  still  in  the  other  co- 
tenants.  This  may  be  true  as  an  abstract  theory,  but  the 
practical  inquiry  is.  Can  such  a  the<»y  be  applied  to  the  httB 
of  this  case?  Here  the  facts  are,  that  the  portion  of  the  oiMi-' 
mon  property  which  was  designated  by  metsi  aad  booadto 


TouwGr  «•  Bdwabdb.  [&  Carolinai 

db«i  not  6X066^9  either  m  area  or  yalne,  the  xntereBt  of  the 
^ntor,  and  that  H  was  eonvejed  bj  a  deed  containing  fall 
#9yenant8  of  warranty;  and  we  af^ree  with  the  referee,  that 
these  facts  «re  snfficient  to  show  that  the  grantor  intended  to 
convey  her  entire  interest  in  the  original  lot;  for  otherwise  she 
must  be  regarded  as  intending  to  commit  a  fraud  upon  her 
grantee.  Elizabeth  Howard  was  unquestionably  entitled  to 
an  undivided  one  third  of  the  entire  lot,  and  having  such  in- 
terest, she  proceeds  to  measure  off  what  she  supposed,  and 
what  in  fact  turns  out  to  be,  one  third  of  the  lot,  and  conveys 
ttie  same,  with  full  covenants  of  warranty,  to  the  grantee, 
Frank  Edwards.  She  did  not  convey  to  him  her  undrvided 
interest  in  the  portion  of  the  lot  so  cut  off,  but  she  conveyed 
to  him  what  she  manifestly  supposed  was  her  share  of  the  en- 
tire lot,  — one  third, — by  metes  and  bounds;  and  we  cannot 
doubt  that  she  intended  to  convey  and  did  convey  her  entire 
interest  in  the  original  lot 

Now,  while,  as  we  have  seen,  such  a  oonveyanoe  cannot  be 
allowed  to  operate  to  the  prejudice  of  theotiierco-tenants,  and 
if  it  had  turned  out  that,  in  order  to  protect  tiieir  interestSi  ft 
would  be  necessary  to  assign  a  portion  or  all  of  the  lot  em- 
braced within  the  metes  and  bounds  set  out  in  the  deed  from 
Mrs.  Elizabeth  Howard  to  Frank  Edwards,  that  might  have 
done.  But  in  that  event,  what  would  be  the  efltet  of  the  cove- 
nants of  warranty  in  the  deed?  Mrs.  Howard  by  her  deed  has 
warranted  to  Frank  Edwards  the  titie  to  every  fixyt  of  land 
embraced  in  the  metes  and  bounds  set  out  in  her  deed,  —  not 
rfinply  the  title  to  her  undivided  interest  in  such  land;  and 
h^hce,  if  her  grantee  should  be  ousted  from  any  portion  of  such 
land,  she  would  be  bound  to  make  good  to  him  or  his  devisee 
such  warranty;  and  to  effect  this,  resort  could  be  had  to  the 
share  of  Mrs.  Howard  in  the  entire  lot  If  it  should  become 
necessary,  in  the  interest  of  the  other  co-tenants,  to  disregard 
the  conveyance  from  Mrs.  Howard  to  Frank  Edwards,  in  order 
to  effect  a  proper  partition  of  the  entire  lot  as  it  originally 
stood,  then  whatever  portion  of  the  original  lot,  outside  of  the 
i^etes  and  bounds  set  up  in  such  conveyance,  should  on  such 
partition  be  ascertained  to  be  the  share  of  Mrs.  Howard,  would, 
upon  the  principle  of  estoppel  arising  from  the  covenants  of 
warranty,  belong  to  Frank  Edwards  at  his  devisee.  But  in 
such  a  case,  a  court  of  equity,  upon  well-settled  principles, 
would,  in  decreeing*  partition,  direct  it  to  be  so  made  as  to  set 
apjairt  to  the  grantee  of  Mrs.  Howard  that  portion  of  the  lot 
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which  she  had  undertaken  to  convey  to  him,  provided  the 
same  could  be  done  withcmt  prejudice  to  the  interests  of  the 
other  co-tenants;  and  this  is  precisely  what  we  understand  to 
be  the  effect  of  the  judgment  appealed  from. 

The  plaintiflb  urge  stnmuonsljr  that  the  deed  from  Elizabeth 
fiowapd  lo  Frank  Butkr  was  without  consideratioD,  and  she 
snppoeed  it  onl  j  conveyed  the  estate  to  him  tcft  his  life.  To 
Bay  nothing  of  the  fact  that  this  seems  inconsistent  with  the 
frame  of  the  complaint,  by  which  it  is  conceded  that  Patience 
SSdwards,  the  devisee  of  Frank  Bdwards,  is  entitled  to  a  one- 
flrixth  interest  in  the  portion  of  tiie  lot  conveyed  by  said  deed, 
it  seems  sufficient  to  say  that  the  concurrent  findings  of  the 
referee  and  circuit  judge,  which  appear  to  be  supported  by  the 
evidence  set  otit  in  the  *'  case/'  are  entirely  at  variance  with 
this  view.  The  nature  of  the  estate  conveyed  must  be  deter- 
mined by  the  terms  of  the  deed,  which  unquestionably  con- 
veyed the  fee,  and  while  there  is  no  evidence  that  any  money 
passed  at  the  time  the  deed  was  executed,  yet  there  is  evidence 
that  there  were  other  valuable  considerations  moving  Elisar 
both  Howard  to  make  the  deed. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  oir- 
enit  court  be  affirmed.  

Oo-TUiAMOT — CoNVXTANCB  BT  Co-TKHAHT.  — If  MTanl  piaoM  of  land  aie 
Iwld  in  oonnnon  by  the  sane  persons,  either  may  oonrey  his  hrtereafe  in  eaoh 
paroels  Sktpherd  ▼.  J!ermgtm,  61  Ark.  275;  14  Am.  8t  Befk  60,  and  aole.  A 
eoBveyanoeby  a<0e--tBiiant  of  his  inteveak  in  bad  apeoified  will  eenvey  na  mora 
than  hia  intereat  in  that  oertain  land:  Bourne  w,  Deto,  90  Ala.  178:  24  Am. 
St,  Rap.  783.  See  note  to  Whiiion  ▼.  WhUUm,  76  Am.  Deo.  171;  note  to  Bene- 
Af  T.  TorrmU^  21  Am.  St.  Bep.  694. 

Paxtrion— RroRis  ov  Pobohabir  num  Ova  Co-tbcaht  nr.— When 
partifeton  ia  had  between  aa-tenants^  a  aonvvyaausa  by  one  oo-tanant,  purport- 
ing to  ooorey  a  portion  of  the  land  in  aevcwalty,  may  be  oonsidered  in  the 
prooeediag  so  aa  to  aecnre  the  interest  of  snob  pnrchasert  Ben$dkt  ▼.  TorrmU^ 
83  Mich.  181;  21  Am.  St.  Eep.  589. 
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Fleming  t;.  Flemikq. 

(»  SOVTB  CAROUMAt  00&.] 
friTUT*  Of  LnOTATIOin  —  PlBADINQ  AOKVOWLEDOMXirT  OB  Kl 

— If  it  is  8<mght  to  arotd  tha  elfeet  of  the  statate  of  limitatioBi  by 
mbseqaent  promiM^  oithar  orpron  or  implied,  the  oetioo  nmt  bo  opoa 
Mich  prooiiM  u  o  ooott  ol  aetun,  and  not  iipoo  the  ongniol  iodobtid 


SrATu-rx  OF  Limitatioms— Plsaddto  Kbw  Pkokibi^  Whas  b  vot,  —  ▲ 
complaint  whioh  allogos  the  making  of  a  promiseory  note^  that  it  ii  pail 
due,  and  that  no  payments  haro  been  made  thereon,  ezoept  as  iollovo 
(stating  the  amonnti  and  datee  of  oertain  paymentiX  >o  baeed  npon  tfao 
note  alone,  and  wUl  not  be  treated  as  a  oompUint  npon  a  now 
arising  from  the  aoknowledgment  of  oontinning  liability  implied 
payments,  especially  if  the  eomplatnt  does  not  dearly  state  that  tiio  pay* 
ments  were  made  by  the  defendant. 

SrATOTX  OF  LmiTATioMa.  —  PATUvn  VTOV  A  Pbomissort  Non  nooBB 
THB  Statutx  of  Limitationb  has  interposed  any  obetaole  to  its  onfocoo- 
ment  do  not  prerent  the  mnning  of  that  statute;  and  if  they  are  raliod 
npon  as  new  promises,  they  most  be  pleaded  as  snoh. 

ArpSLLATB  Pbaotiob.  —  An  appellate  ooart  whose  jnrisdietion  is  Bodtod  to 
the  review  of  the  rulings  of  the  oourt  below  will  not  oonsidsr 
questions  not  presented  nt  nor  passed  upon  by  that  oonrk 


'.  Martinj  for  the  appellant 
Johnson  and  Rickey ^  confro. 

McIvEB,  J.  The  plaintiff  by  his  complaint  alleges:  !•  That 
on  the  first  day  of  February,  1877,  the  defendant  made  hia 
note  in  writing,  under  seal,  whereby  he  promised  to  pay,  one 
day  after  said  date,  to  the  order  of  J.  H.  Fleming,  with  inter- 
est at  ten  per  cent,  $374.50;  2.  ''That  the  said  note  is  past 
due,  and  no  part  thereof  has  been  paid  except  the  following 
sums,  to  wit:  one  dollar  January  22,  1883;  two  hundred  dol- 
lars May  11,  1883;  fifty  dollars  May  10,  1884;  fifty  dollars 
April  2,  1885;  and  three  dollars  November  5,  1886";  Z.  That 
■aid  J.  H.  Fleming  died  intestate  the  25th  of  April,  1882;  4. 
That  on  the  3d  of  July,  1882,  letters  of  administration  on  the 
estate  of  said  J.  H.  Fleming  were  duly  granted  to  the  plain* 
tiff,  who  thereupon  duly  qualified  and  entered  upon  the  dis- 
charge of  his  duties  as  such  administrator;  6.  That  plaintiff, 
as  such  administrator,  is  the  legal  owner  and  holder  of  said 
note.  Then  follows  the  demand  for  judgment  in  the  usual 
form. 

To  this  complaint  the  defendant  answered  as  follows:  ^  1. 
He  alleges  that  he  has  no  knowledge  or  information  sufficient 
lo  form  a  belief  as  to  the  allegations  of  paragraph  2  of 
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plaintiff's  complaint;  2.  He  alleges  that  plaintiff's  cause  of 
action  accrued  more  than  six  years  next  preceding  the  com- 
mencement of  this  action.  Wherefore  defendant  asks  that 
the  complaint  be  dismissed,  with  costs.''  It  is  stated  in  the 
'^  case  "  that  the  action  was  commenced  on  the  17th  of  Janu- 
ary,  1889,  which  was  considerably  more  than  six  years  after 
the  plaintiff's  cause  of  action,  if  the  note  be  regarded  as  8uch| 
had  accrued. 

At  the  trial,  the  plaintiff,  having  offered  the  note  in  evidence, 
proposed  to  prove  the  several  payments  indorsed  thereoui  to 
which  defendant's  counsel  objected,  saying  that  it  was  appar- 
ent that  the  action  on  the  note  was  barred  by  the  statute  of 
limitations,  and  that  he  objected  to  his  proving  payments  as  a 
new  cauie  of  action  which  was  not  set  out  in  the  complaint. 
The  objection  was  overruled,  and  the  plaintiff  proceeded  with 
his  evidence,  tending  to  show  that  the  several  payments  men- 
tioned in  the  complaint  were  made  by  the  defendant,  and 
closed  his  case.  Defendant  offered  no  testimony,  and  the  jury 
were  instructed  that  if  a  note  was  given  in  1877,  *4t  will  go  out  of 
date  in  six  years,  unless  there  is  some  acknowledgment  by  the 
maker  of  the  note  as  to  its  validity.  It  goes  out  of  effect  in 
that  time.  It  does  not  matter  whether  it  had  a  seal  to  it  or 
had  not.  I  charge  you  that  any  payment  upon  that  note,  in- 
dorsed upon  it,  would  keep  the  note  alive  and  continue  it  in 
force,  and  if  six  years  had  not  elapsed  since  the  last  payment 
made  on  the  note,  then  the  statute  of  limitations  is  no  bar  to 
the  plaintiff's  recovery,  and  that  he  is  entitled  to  recover  upon 
the  note  the  amount  of  the  note,  less  these  payments  upon 
it,  with  interest  at  the  rate  of  ten  per  cent,  as  stated  in  the 
note." 

The  jury  having  rendered  a  verdict  for  the  plaintiff,  and 
judgment  having  been  entered  thereon,  defendant  appeals, 
upon  grounds  which  allege  the  following  errors:  ^'1.  In  ad- 
mitting in  evidence  the  payments  indorsed  on  the  note  upon 
which  this  action  is  founded;  2.  In  instructing  the  jury  that 
'if  six  years  has  not  elapsed  since  the  last  payment  made  on 
the  note,  then  the  statute  of  limitations  is  no  bar  to  the  plain- 
tiff's  recovery';  8.  In  instructing  the  jury  *that  plaintiff  is 
entitled  to  recover  the  amount  of  the  note,  less  the  payments, 
with  interest  at  the  rate  of  ten  per  cent' "  The  plaintiff's 
counsel  has  also  given  notice  that  he  will  insist  upon  sustain- 
ing the  judgment  appealed  from,  upon  the  following  grounds: 
•*  1.  Bectruse  no  ;;)art  of  plaintiff's  complaint  was  d-jnioil;  2. 
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Because  the  statate  of  limitations  was  not  aofficienily  pleaded 
by  the  defendant  to  avail  himself  thereof 

It  must  now  be  regarded  as  the  settled  law  of  this  state, 
that  where  an  action  is  brought  to  recover  .a  sum  of  mooef 
originally  secured  by  a  note,  and  the  same  is  not  commenced 
within  the  time  prescribed  by  the  statute  of  limitations,  ao 
recovery  can  be  had  on  the  oote  as  the  cause  of  action,  if  the 
statute  be  properly  pleaded,  for  the  right  of  action  on  the  nole 
is  barred  and  gone  forever;  but  if  it  is  sought  to  avoid  the  bar 
of  the  statute  in  such  a  case  by  some  subsequent  promise, 
.either  express  or  implied,  the  action  must  be  upon  each  sub- 
sequent promise  as  a  new  cause  of  action,  a  consideration  for 
which  may  be  furnished  by  the  original  liability,  either  legal 
or  moral,  as  the  case  may  be^  upon  the  original  note:  Walierw 
V.  Kraft,  23  8.  C.  578;  55  Am.  Rep.  44;  Dickson  r.  Chmrdfk^ 
29  S.  C.  343,  and  the  cases  cited  in  these  two  cases. 

This  being  so,  the  practical  inquiry  in  the  present  case  is, 
whether  the  action  is  upon  the  note  set  out  in  the  first  para- 
graph of  the  complaint^  or  upon  some  subsequent  promise, 
implied  from  the  payments  mentioned  in  the  second  para- 
graph. It  seems  to  us  clear  that  the  action  is  based  upon  the 
note  alone,  and  therefore  subject  to  the  bar  of  the  statale. 
There  is  no  allegation  in  the  complaint  which,  even  by  the 
most  liberal  ^construction^  can  be  regarded  as  setting  np  Any 
subsequent  promise  as  the  cause  of  action*  Indeed*  the  verjr 
manner  in  which  the  payments  relied  upon  as  imidyzng  a 
new  promise  are  stated  shows  conclusively  that  they  wese 
stated,  not  for  the  purpose  of  alleging  a  subsequent  promise 
to  pay  the  sum  of  money  originally  secured  by  the  note,  but 
simply  for  the  purpose  of  indicating  the  amount  really  doe 
on  the  note;  and  Uiis  view  is  confirmed  by  the  &LCi  that  in 
the  demand  for  judgment,  the  plaintiff  prays  for  judgment 
tot  the  amount  mentioned  in  the  note,  with  interest  fit>m  the 
date  thereof  at  the  rate  of  ten  per  cent  per  annum,  ^  less  the 
credits  herein  set  out"  But  what  is  absolutely  oonolaaive 
upon  this  point  is,  that  there  is  no  allegation  in  the  ooim- 
plaint  that  the  payments  were  made  by  the  defendant,  and  it 
is  quite  certain  that  such  an  allegation  would  have  been  ab- 
solutely essential  if  the  cause  of  action  intended  to  be  set  out 
was  the  subsequent  promise,  implied  from  the  payments;  for 
nothing  can  be  clearer  than  that  it  would  be  necessary  to  al- 
lege that  the  defendant  had  done  the  act  from  whioh  the  sub- 
sequent promise  was  to  be  implied. 
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There  being,  then,  do  AllegatioQ  in  the  oooiplaiDt  that  the 
defendant  had  made  any  aabaeqaeat  promiee  to  pay  the  sum 
of  money  mentioned  in  the  note,  and  no  allegation  that  he 
had  done  any  aot  from  whieh  a  sabseqoent  promise  oould  be 
iiiipliedy  it  fidlovs  inevitably  that  the  aotion  must  be  regarded 
simply  as  an  action  on  the  note,  to  which  the  allegations 
fiMuod  ia  the  .compbint  are  qnite  appropriate^  and  net  an  ao- 
ftioo  upon  any  sabseqneni  promise,  either  express  or  imidied. 
Fmom  this  it  foUoirs  that  the  oircuit  judge  erred  in  oyerroling 
defendant's  objection  to  testimony  iotrodoced  to  proye  a  oon- 
iiaot  not  set  oat  in  the  complaint,  and  hence  defendant's  first 
gzoond  of  appeal  mnst  be  sustained. 

For  a  like  reason,  the  second  ground  must  also  be  sustained. 
JD^  as  we  have  seeut  the  action  was  on  the  note,  and  if^  as  ismani* 
iioat  fiom  the  terms  of  the  note  and  the  time  when  this  action 
was  oommenoed,  the  action  was  barred  by  the  statute  of  lim- 
itations, thea  ■aquestiooably  there  was  error  in  charging  the 
^wcy  that  "  if  six  years  has  not  elapsed  since  the  last  payment 
made  on  the  note,  then  the  statute  of  limitations  is  no  bar 
to  the  plaintiff's  recovery,"  for  it  is  apparent  that  much  more 
iban  six  years  had  elapsed  since  the  accrual  of  the  right  of 
aaiion  on  the  note  before  this  action  was  commenced^  and  that 
tlMEcfore  the  atatute  was  a  complete  bar. 

Under  this  view,  the  question  presented  by  the  third  ground 
0t  siypoal«  as  JbD  whether  plaintiff  could  xecoTcr  interest  at  the 
nto  af  ten  per  cent  on  a  aew  promis6^  oaanet  arise,  and  need 
aoi  therefore  be  oonsidered. 

The  position  taken  by  counsel  tor  respondents,  that  the  action 
en  the  note  was  never  barred,  because  the  payments  com- 
menced before  the  expiration  of  six  years  from  the  maturity 
of  the  note,  and  that  period  had  not  elapsed  between  any  of 
ithe  snoeessive  payments,  the  last  having  been  made  within 
six  years  before  the  commencement  of  this  aotion,  cannot  be 
enstsined;  for  it  is  directly  opposed  to  the  express  terms  of 
the  staimte,  as  conBtrned  by  the  former  court  of  appeals  in 
8mUh  y.  CoZdtoeZZ,  15  Rich.  865,  which  construction  has  in 
terms  been  approved  by  this  court  in  Walters  v.  Krafts  28 
8.  C  578]  55  Am.  Rep.  44.  One  of  the  rules  laid  down  by 
Wardlaw,  X,  in  Smith  v.  CaldweU^  15  Rich.  865,  as  settled,  was 
expressed  in  the  following  language:  ^'That  where  the  stat- 
utory period,  counting  from  the  original  accrual  of  the  cause 
of  action,  expired  before  commencement  of  the  suit,  a  promise 
shown  for  the  purpose  of  opposing  the  plea  of  the  statute  is 
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it8«lf  the  true  cause  of  action;  and  ihiSy  whether  such  pnmim 
WCL8  made  before  w  after  the  expirafton  of  the  period  just  men^ 
tioned.  If  before,  the  legal  liability  was  its  oonBideration;  if 
after,  the  moral  obligation/'  This,  especially  the  words  which 
we  have  italicised,  affords  a  conclusive  answer  to  respondent's 
position. 

It  only  remains  to  consider  the  additional  grounds  upon 
which  respondent  has  given  notice  that  he  will  seek  to  sustain 
the  judgment  below.  Under  the  ruling  in  the  case  of  Bonkam 
V.  Bishop^  23  S.  C.  105,  it  is  very  questionable  whether  these 
grounds  could  be  considered  at  all;  but  another  insuperable 
difficulty  is  encountered.  This  is  a  court  for  the  correction  of 
errors  of  law,  and  our  jurisdiction,  except  in  a  limited  class 
of  cases,  of  which  this  is  not  one,  is  confined  to  a  review  of  the 
rulings  of  the  court  below.  Now,  in  this  case  it  does  not  ap- 
pear that  either  of  these  additional  grounds  was  considered  or 
passed  upon,  or  even  presented  to  the  circuit  court.  On  the 
contrary,  it  is  manifest  from  the  proceedings  below  that  it  was 
assumed  by  all  parties  that  the  allegations  of  the  second  para« 
graph  of  the  complaint  were  properly  put  in  issue,  and  the 
plaintiff  proceeded  to  offer  testimony,  against  the  objection  of 
defendant,  to  sustain  those  allegations;  and  as  the  whole  con- 
troversy below  manifestly  turned  upon*  the  question  whether 
the  action  was  barred  by  the  statute  of  limitations,  and  there 
is  nothing  to  indicate  that  any  objection  was  taken  as  to  the 
form  in  which  that  defensis  was  pleaded,  and  hence  there  is 
notliing  for  us  to  review  on  this  point.  It  is  quite  clear,  there- 
fore, that  if  there  was  no  other  objection,  the  questions  which 
these  grounds  purport  to  raise  cannot  be  considered  by  a  court 
whose  jurisdiction  is  limited  to  a  review  of  the  proceedings 
below.  It  must  not  be  inferred,  however,  that  we  think  that 
either  of  these  grounds,  even  if  properly  presented,  could  have 
been  sustained. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  be  remanded  to  that  court 
for  a  new  trial. 

McGowAN,  J.,  concurred  by  his  separate  opinion,  as  follows: 
The  obligation  sued  on  was  a  sealed  note,  but  having  been 
given  for  the  payment  of  money  only  after  the  code,  the  period 
of  limitation  was  six  years.  When  the  action  was  brought, 
six  years  had  expired,  but  in  the  mean  time,  and  before  the 
bar  was  complete,  one  or  more  payments  were  made,  and  the 
question  is,  whether  the  six    years    must   be   conn  tot]    from 
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the  date  of  tbe  note  or  of  the  last  payment  Seotion  181  of 
the  code  provides  that  *'  no  acknowledgment  or  promise  shall 
be  sufficient  evidence  of  a  new  or  continuing  contract,  whereby 
to  take  the  case  out  of  the  operation  of  this  title,  unless  the 
same  be  contained  in  some  writing  signed  by  the  party  to  be 
charged  thereby;  but  payment  of  any  part  of  principal  or  in- 
terest is  equivalent  to  a  promise  in  writing,''  etc.  It  is  clear 
that  the  last  payment  on  this  note  was  equivalent  to  a  prom- 
ise in  writing  to  pay  the  balance  still  due,  and  was  recoverable 
for  six  years  from  that  payment 

So  that  the  only  question  is  one  of  pleading, — whether  the 
amount  left  due  at  the  last  payment  could  be  recovered  by  ac- 
tion  on  the  note  itself,  stating  the  payment,  or  could  only  be 
recovered  on  the  acknowledgment,  as  an  implied  new  contract. 
The  question  reaches  only  to  the  form  of  action.  The  old 
practice  certainly  allowed  the  balance  due  to  be  recovered  in 
an  action  on  the  note  itself,  when  the  payment  was  made, 
leaving  a  balance,  before  the  bar  was  complete.  In  Pyle$  v. 
BeU,  20  S.  C.  369,  it  was  said:  ''  In  regard  to  the  statute  of  lim- 
itations, the  rule  is  well  settled  that  after  the  debt  is  barred, 
nothing  short  of  an  express  promise,  or  what  is  equivalent  to 
such  promise,  will  suffice  to  take  a  case  out  of  the  statute;  but 
before  the  bar  of  the  statute  is  complete,  mere  acknowledg- 
ments, as  shown  by  part  payments  or  otherwise,  are  sufficient 
to  keep  the  original  debt  alive,  by  giving  at  each  acknowledg- 
ment a  new  starting-point  for  the  running  of  the  statute": 
Rueher  v.  Frazier^  4  Strob.  94;  Lomax  v.  Spierin^  Dudley 
(8.  C.)  357;  Bowdre  v.  Hampton,  6  Rich.  212.  It  has  always 
seemed  to  me  that  this  old  practice  afforded  the  most  simple 
and  convenient  form  to  recover  that  which  can  be  nothing 
more  nor  less  than  a  balance  on  the  original  note,  renewed  by 
acknowledgment  But  as  it  is  really  only  a  question  as  to  the 
form  of  action,  and  it  is  very  desirable  that  the  practice  should 
be  clearly  settled,  I  yield  my  objection,  and  concur. 

Judgment  reversed. 

LDnrAnoHs  ov  AonoHs— PtsADnro  AcKVowLBDOMnr  oa  Hiw  Prom- 

m.  —  ▲  oaiue  of  action  ia  founded  upon  the  new  promiae,  and  not  open 
the  original  contract^  where  a  oreditor  reliee  npon  a  new  promise  after  the 
■tatate  hae  ran  npon  the  original  contract;  the  original  contract,  or  the  moral 
obligation  arising  therefrom,  being  the  consideration  for  the  new  promiiie: 
MeCormki  t.  Broum,  36  GaL  180;  95  Am.  Dec.  170;  BOioU  r.  Leaie,  5  Mo. 
90S;  32  Am.  Dec.  314;  J<me4  t.  Moore,  5  Binn.  573;  6  Am.  Dec  428;  Dan- 
firth  T.  Culver,  11  Johns.  146;  6  Am.  Dec  361. 

Ldrtatioiis  of  Aonoirs — Bmor  of  Part  Pathbnt.  — Part  payment 
•I  a  firm  note  by  one  of  the  partners  before  the  statute  of  limitations  has  ai- 
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UelMd  forms  »  new  point  from  whieh  th«  itetate  begins  to  ran: 
Clement,  69  Wis.  599;  2  Am.  St  Bap.  780^  and  note;  note  to  WhMmei^  v. 
Ohamben,  52  Am.  iUqp.  401-404;  Blai$  t.  Samger,  8S  Mo.  1S9|  0  Am.  9k 
Rep.  762. 

Staivte  or  LmKAKom  *  Ao  to'vlmt  ookaowJodgmoBt  or  aow  pnmM 
wiU  remoro  tho  ber  ol  llwflfeiteK  flw  ttoto  to  Jtate  V.  Jim^  M  Am.  8k  Bof. 
66a 
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Company. 

Vwam  —  BpKjuo  ov  Biaht  to  Sue  voe  JjuuaoB  KmuLrum  nr.  —A 
celeMe  of  iJnimigee  reonlting  from  injnriee,  giren  by  the  portf  injuod, 
mad  who  bat  for  niQb  releeae  might  haTO  aoetained  an  aotioo,  nontiiwao 
operatire  on  his  ■nbaaqnent  death  as  a  oonaaqnenoe  of  aach  injuiaa^  and 
precludes  any  reoorery  by  his  personal  i epieeentatiTe  far  Us  death,  or  tor 
tlie  injnriea  from  whioh  it  feanlted. 

Action  by  the  administratrix  of  Philip  EL  Price  to  leooTer 
damages  resulting  to  herself  and  child  by  the  negligenoe  of 
the  defendant,  causing  his  death  while  acting  as  a  conductor 
of  one  of  its  freight  trains.  After  the  decedent  had  received 
Lhe  injuries  compluned  of,  he  executed  a  release  to  and  in 
favor  of  the  defendant,  in  which,  for  the  consideration  of  $890, 
he  released  and  forever  discharged  the  defendant  from  any 
claim,  demand,  or  liability  for  the  payment  of  any  other  or 
further  sum  of  money  for  or  on  account  of  his  claim  for  dam- 
ages arising  out  of  the  injuries  suffered  by  him.  When  thii 
release  was  offered  in  evidence,  it  was  excluded  upon  the  ob- 
jection of  the  plaintiff,  the  court  ruling  that  the  cause  of  action 
was  a  new  and  distinct  one  arising  in  favor  of  the  beneficiarieg 
upon  the  death  of  the  party  injured,  and  that  no  release  ez^ 
cuted  by  him  in  his  lifetime  could  affect  an  action  brought  on 
behalf  of  such  beneficiaries.  To  the  exclusion  of  this  evidence 
the  defendant  excepted,  and  the  trial  resulted  in  a  verdiot 
and  judgment  in  favor  of  the  plaintiff  for  $6|974 

B.  L.  ilbney,  for  the  appellant 

tMUm  and  Mdton^  w\d  B.  W.  Shandy  eontra. 

McIvbr,  J.  This  was  an  action  brought  by  the  plaintiC^  as 
ndministratrix  of  Philip  H.  Price,  deoeased,  to  recover  oom« 
pensation  in  damages  for  the  killing  of  her  intestate  by  the 
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alleged  faalt  of  the  defendant  company,  nnder  the  proTieioiie 
of  the  act  of  1859,  now  incorporated  in  the  General  Statutes  ae 
sections  2183  to  2186.  The  defendant,  after  denying  all  alle- 
gations of  negligence,  for  a  further  defense,  alleged  that  after 
the  time  of  the  alleged  injury,  and  before  the  commencement 
of  this  action,  the  said  intestate,  for  a  valuable  consideration, 
executed  a  paper,  acknowledging  fcill  satisfaction  for  all  dam* 
ages  resulting  from  the  alleged  injurji  and  releasing  and  dis- 
charging the  defendant  company  from  all  liability  therefor. 
After  the  plaintiff  had  closed  her  testimony,  tiie  defendant 
moyed  Cor  a  nonsuit,  upon  the  ground  that  there  was  no  evi- 
denee  of  any  negligence  on  the  part  of  the  defendant  company, 
which  motion  wae  refused.  The  defendant  then  offered  evi* 
dence  for  the  purpose  of  showing  thai  ttie  deceased  was  injured 
bj  leasoff  of  his  own  negligenoe^  and  not  through  any  want  of 
eaiw  on  tiie  part  of  the  delbndaateompanj;  and  also  proposed 
to  fntroduoe  {he  release  exeeoted  bj  deceased  prior  to  his 
death,  set  up  as  one  of  defenses  in  the  answer,  whioh,  upon 
objectioD  from  the  plaintiff,  was  ruled  to  be  inadmissible. 
There  were  also  other  questions  raised  as  to  the  admissibilitj 
of  testimony,  which,  under  the  view  we  take  of  the  eilbot  of  the 
release,  need  not  be  specifically  mentioned. 

The  jury  having  rendered  a  Terdict  in  fafor  of  the  plaintifl^ 
the  defendant  appeals  upon  the  several  grounds  set  out  in  the 
rsoord,  which  need  ntA  be  lepeated  here,  as  we  think  the  lead* 
ittg  and  eontrelling  question  in  the  case  is  asto  ttio  admissibik 
itj  And  effeet  of  the  release  above  mentioned.  The  undisputed 
fiKts  are,  ttiat  plaintiff's  intestate  reosived  the  Injury  com* 
plained  of  on  the  18th  of  February,  1887,  from  the  effects  of 

which  he  died  on  the day  of  November,  1887;  and  that 

in  the  mean  time,  to  wit,  on  the  8th  of  August,  1887,  the  intes* 
tate  executed  the  release  in  question.  So  the  practical  inquiry 
in  this  case  is,  whether  an  action  of  this  kind  can  be  main* 
tatned  under  our  statute,  where  the  party  injured  has,  prior  to 
Ins  death,  released  his  right  of  action. 

The  two  sections  upon  which,  in  our  judgment,  this  ques* 
tion  turns,  read  as  follows:  — 

^  Sec.  2183.  Whenever  the  death  of  a  person  shall  be  caused 
by  the  wrongful  act,  neglect,  or  default  of  another,  and  the  act, 
neglect,  or  default  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action  and  re- 
eovar  damagsa  in  leqpeot  thereof^  then,  and  in  every  case,  the 
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person  or  corporation  who  woald  have  been  liable,  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  although  the  death 
shall  have  been  caused  under  such  circumstancee  as  make  the 
killing  in  law  a  felony." 

*'  Sec.  2186.  The  provisions  of  the  three  preceding  sections 
of  this  chapter  shall  not  apply  to  any  case  where  the  person 
injured  has,  for  such  injury,  brought  action  which  has  pro- 
ceeded to  trial  and  final  judgment  before  his  or  her  death.** 

It  seems  to  us  that,  by  the  terms  of  section  2183,  the  ca- 
pacity of  the  deceased  to  maintain  an  action,  based  upon  the 
injury  which  caused  his  death,  is  made  the  iest  of  the  right  of 
the  administrator  to  maintain  the  action  provided  for  by  the 
statute.  Hence  if  the  deceased  has  debarred  himself  by  his 
contributory  negligence,  or  by  any  other  cause,  from  maintain- 
ing his  action,  based  upon  the  injury  which  caused  his  deaths 
it  follows,  necessarily,  that  his  administrator  is  likewise  barred 
of  his  right  of  action,  which  would  otherwise  be  scoured  to 
him  by  the  statute.  In  all  cases  like  the  present,  the  control- 
ling  question,  therefore,  is,  whether  the  deceased,  if  he  had  not 
died,  could  have  maintained  the  action.  It  seems  to  us  clear, 
therefore,  that  the  circuit  judge  erred  in  refusing  to  receive 
in  evidence  the  release  offered  by  the  defendant;  for  it  cannot 
be  doubted  that  if  the  deceased  had  not  died,  and  such  release 
had  been  pleaded  and  proved  in  an  action  instituted  by  him 
to  recover  damages  for  the  injury  alleged  to  have  been  done 
him  by  the  wrongful  act  of  the  defendant,  it  would  have  been 
a  bar  to  such  action,  unless  it  had  been  made  to  appear  that 
such  release  was  obtained  by  fraud  or  duress.  So  far  as 
we  are  informed,  we  have  no  authoritative  construction  of  the 
provisions  of  this  statute  by  the  courts  of  this  state,  and  it 
cannot  be  denied  that  the  cases  elsewhere,  upon  similar  stat* 
utes,  are  somewhat  conflicting.  But  the  construction  which 
we  have  adopted  seems  to  us  to  be  the  only  legitimate  one 
which  can  be  deduced  from  the  terms  of  the  statute,  and  it 
has  the  support  of  high  authority,  both  in  decided  cases  and 
in  the  treatises  of  eminent  authors:  See  lUad  v.  Oreai  EoiUm 
R'y  Co.,  L.  R.  8  Q.  B.  656;  Senior  v.  Ward^  102  Bng.  Com. 
L.  892;  Qriffiih  v.  EarU  of  Dudley,  L.  R.  9  Q.  B.  867;  LUUe^ 
wood  v.  Mayor  of  New  York,  89  N.  Y.  24;  42  Am.  Rep.  271; 
Cooley  on  Torts,  263,  264;  2  Redfleld  on  Railroads,  4th  ed., 
260;  Pierce  on  Railroads,  892;  Patterson's  Railway  Lav.  410- 
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508;  Shearman  and  Redfield  on  Negligenoe,  sea  801;  2  Thomp- 
son on  Negligence,  1286. 

It  is  contended,  however,  that  the  provisions  of  section  2186 
render  it  necessary  to  place  a  different  construction  upon  sec- 
tion 2183  from  that  which  has  been  applied  elsewhere  to  sim- 
ilar statutes,  because  it  is  urged  that,  section  2186,  excluding 
a  right  of  action  in  the  case  there  specified,  implies  that  there 
is  no  such  exclusion  in  any  other  case  under  the  maxim.  Ex- 
pr€S8io  unius  est  exclurio  cdterius.  Such  does  not  seem  to  be 
either  the  form  or  intent  of  section  2186.  It  does  not  purport 
to  constitute  an  exception  to  any  previous  general  declaration. 
On  the  contrary,  its  real  object  was  to  prevent  a  double  rem- 
edy for  the  same  wrongful  act  in  any  possible  case.  A  right 
of  action  having  been  secured  to  the  administrator  in  all  cases 
in  which  an  action  might  have  been  maintained  by  the  de- 
ceased, if  he  had  not  died,  it  might  have  been  contended  that 
the  administrator  coulc^  still  bring  his  action,  even  though  the 
deceased  had,  in  his  lifetime,  brought  his  action  and  recov- 
ered judgment,  because  the  test  of  the  right  of  the  administra- 
tor to  maintain  his  action,  being  the  right  of  the  deceased  to 
recover,  which  had  been  demonstrated  by  his  recovery  of  judg- 
ment in  his  lifetime,  would,  so  far  from  barring,  establish  the 
right  of  the  administrator  to  recover;  and  hence,  to  avoid  this 
double  liability  for  the  same  wrongful  act,  the  provisions  of 
section  2186  were  inserted,  not  as  an  exception,  but  as  a  sep- 
arate section. 

We  have  not  deemed  it  necessary  to  go  into  the  question, 
much  discussed  elsewhere,  as  to  whether  the  statute  gives  a 
aew  cause  of  action,  or  simply  continues  the  original  cause  of 
action  accruing  to  the  parties  injured,  which  would  otherwise 
terminate  with  his  life,  enlarging  its  scope  so  as  to  embrace 
compensation  for  the  injury  resulting  from  the  death;  for  our 
conclusion  is  drawn  from  the  terms  of  the  statute,  as  eviden- 
cing the  true  intent  of  the  legislature.  We  may  say,  however, 
that  if  the  purpose  was  to  create  a  new  and  independent  cause 
of  action,  it  i%  a  little  singular  that  the  legislature  should  ex- 
pressly provide,  as  it  has  done  in  section  2186,  for  the  defeat 
of  one  cause  oC  action  accruing  to  one  person,  by  the  enforce- 
ment of  anothid/  cause  of  action  which  had  accrued  to  another 
person.  It  seems  to  us,  therefore,  that  the  provisions  of  sec- 
tion 2186,  so  fnr  from  weakening,  rather  confirm  our  view  of 
the  true  intent  ^nd  meaning  of  the  statute. 
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TliB' judgpvent  of  this  court  k',  that  the  jodgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  be  remanded  U>  that  court 
for  a  new  triaL 


PtBsoif  Aii  iKJvam  RanoAivo  nr  Daim— Rblbaol  -*  The  mm  of 
km  T.  Drexler,  9i  Ky.  157^66  Am.  Rep.  474,  is  apparmtiy  is  eonflioi  with  the 
principal  oaae.  John  Donahna  aned  Drezler  for  cUuna^es  allef{ed  to  havo  r»- 
nilted  from  m  Msaolt  and  battery;  but  the  anit  waa,  in  pnrsoanee  of  a  writtea 
•greenwnt,  "diamiMed,  aeMed,  eaeh  party  paying  his  own  oosta."  8abee> 
qnentfy  Donahue  died,  and  hia  wife  oosimenoed  an  action  againat  I>rezlar« 
nlaiming  that  her  hualiand'a  death  waa  the  reaalt  of  injnriea  aaflPered  by  him 
at  the  hands  of  the  defendant,  and  relying  to  anatain  her  action,  on  a  atat* 
vte  giving  a  widow  of  any  peraon  killed  by  the  careleaa  or  maliciocu  nee  eC 
faearmi,  or  by  certain  other  apedfied  weapona^  a  right  of  action  againat  the 
penona  eommitthi^  aiding,  or  promoting  anch  kiUing.  Hie  defondanft- 
pleaded  the  formor  action  in  bar*  and  thoreopoa  tho  oonri  doterminod  Hull 
the  death  of  tho  haaband  waa  a  new  grievance^  creating  in  faTor  of  tho  widow 
a  new  caaae  of  action^  in  which  her  hnaband  noTer  had  any  inl 
Iheref oca  that  no  roleaao  or  aettlomeat  by  him  oonid  projadioo  hic 
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MoIlhbnnt  AMD  Union  Trust  Company  v.  BinZp 

IBOTnuBbLJ 
&BOXIVBE   OV   IN80LY11IT    OORrOBATIOHy    PbOPIB    PaBTUS    TO    IVSTITOTI 

8uiT  WOR  AppoiNTMUffT  OF.  —If  ft  nSLwtkj  oorporation  beoomei  inaol* 
Tent,  and  a  reoeiTership  is  necessary  for  the  preservation  of  its  property 
and  the  distribation  of  its  assets  among  its  creditors^  tho  direetors,  aa 
tmateee  for  the  stockholders  and  creditors,  and  not  the  company  itsell^ 
would  seem  to  be  the  proper  parties  to  institate  the  rait  for  the  appdat* 
ment  of  a  receiTcr. 

Iir80X.TmT   CORSORATIOV    HOV    IVJURSD    ST    FORROLOBUSI    OV    MoBXOAai 

Onrui  BY  It,  WKnr.  — Where,  npon  the  petition  of  a  corporation,  the 
eoart  appoints  a  receiver,  although  raoh  appointment  Is  erroneous,  the 
proceedings  of  the  oonrt  consequent  npon  the  appointment  are  not  Toidi 
and  if  in  raoh  proceeding,  the  master's  report  and  the  evidence  adduced 
npon  the  trial  show  that  the  corporation  is  hopelessly  insolTcnl^  it  can- 
not be  injured  by  the  action  of  the  court  in  foreclosing  the  mortgagea 
given  by  il 

MovTOAon  ON  Pbopxbtt  or  Inboltxnt  Cobpoiutxov  Pbotblt  Fob» 
OLoaiD  THODOH  KOT  TIT  Das,  WHEN.  —  When  a  court  has  the  entire 
property  of  an  insolvent  oorporation  in  the  hands  of  its  receiver,  and  all 
the  creditors  before  it,  it  may  properly  treat  the  assets  as  a  trust  fund 
for  distribution  among  such  creditors,  according  to  their  respective  pri* 
oritiee  and  liens,  and  may  foreclose  both  a  first  and  a  second  mortgage 
npOn  the  property,  although  the  first-mortgage  bonds  are  not  by  their 
terms  yet  dne,  default  in  the  payment  of  interest  npon  both  mortgagee 
having  been  made,  and  the  second- mortgage  bonds  having  by  their 
terms  become  due.  Under  such  circumstances,  it  would  be  anomalous 
to  decree  a  sale  of  the  property  subject  to  the  first  mortgage. 

Attokmit's  Authobitt  to  Appear  oanhot  bb  QassTiONBO  vob  Fibbi^ 
Tim B  IN  Appbllatb  Court.  —  The  question  of  the  authority  of  attor- 
neys who  signed  and  filed  pleadings  acted  npon  in  the  trial  court  cannot 
be  raised  for  the  first  time  in  the  supreme  court.  If  the  pleading  waa 
filed  without  authority,  steps  should  have  been  taken  in  the  lower  eoort 
to  have  it  stricken  out 
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nl    J     llnraMuii  Bid  iob  Pbofbrtt  Sold  st  Rkouvib  mat  bs  Pbbsceibid  bs 

^  Ordcb  of  Coubit.  — The  oonrt  has  power,  in  decreeing  the  ude  by  a  rs* 

oeiver  of  the  property  of  an  insol vent  railroad  corporation,  to  order  tbM 

the  sale  shall  not  be  made  for  a  leas  price  than  one  named  in  the  decree. 

^    \         Saoh  an  order  may  be  necessary  to  prevent  a  sacrifice  of  the  property. 

RbCBIVBB'8    SaLB,    PbOOBBDS   of,    MA7    BB   OrDBRKD    FaID  ON    FiRSl-MORT- 

AAOB  BoMiNi,  WHBH.  — Where  the  coart  decrees  a  sale  by  a  receiver 
of  the  property  of  an  insolvent  railroad  cor[)oratioa,  it  may  properly 
provide  that  the  proceeds  of  the  sale,  after  the  expcuies  of  the  receiver- 
ship, costs  of  court,  and  of  foreclosure,  and  the  payment  of  such  claima 
as  have  been  awarded  priority,  shall  be  paid  on  the  first-mortgage  bonds 
given  by  the  company. 

BbOOBDS  of    OORPOBATION,   TtSmtOVT    iNADKimBLB  TO  DkSTBOT   BfFKCT 

OF,  WHBN.  —Where,  for  the  purpose  of  proving  the  execution  of  mort- 
gage bonds  by  a  railroad  corporation,  a  book  found  in  the  company's 
oflBoe,  identified  as  the  one  in  which  the  reoords  of  the  meetiiign  of  the 
directors  and  stockholders  were  kept,  and  ■ho¥m  to  be  the  only  book 
recognized  as  such,  is  admitted  in  evidence^  the  testimony  of  the  secre- 
tary of  the  company  that  he  had  written  the  proceedings  at  the  dictation 
of  the  president  of  the  company,  and  long  after  their  dates,  and  that 
although  the  records  show  meetings  from  time  to  time^  he  believed  no 
anch  meetings  were  held,  is  inadmissible  to  destroy  the  effect  of  the  re<^ 
ords  contained  in  snoh  book.  Snch  testimony  is  too  incondnsive,  since  it 
can  serve  merely  to  create  a  suspicion  that  there  was  an  irregularity  in 
the  manner  in  which  the  records  of  the  company  were  kept. 

fVTBBVBMTiON,  Pbtitiom  IB,  PBOPBBLr  Stbiokbn  OUT,  WHBV. — When  par- 
tiee  plaintiff^  claiming  in  their  original  petition  as  heirs  and  legatees  of 
their  father,  file  at  the  time  of  the  trial,  in  snbstitntion  and  lien  of  sn^ 
original  petition,  an  amended  petition,  claiming  adversely  to  their  father, 
and  wholly  as  heirs  of  their  mother,  they  in  effect  abandon  their  original 
cause  of  action,  and  the  amended  petition  so  filed  may  be  treated  as  an 
original  plea  in  intervention  filed  on  the  eve  of  the  trial,  seeking  to  in- 
troduce new  issnes,  and  calculated  to  protract  the  litigation,  and  the  ooort 
nay,  in  its  discretion,  upon  motion,  strike  it  out  without  prejudi^se. 

Dbscbiftion  of  Lands  nr  Onb  BioRTOAOB  bot  Aiobd  bt  That  di  Air- 
OTBBR,  WHBB.  —  Where  a  railroad  company  executes  a  mortgage  upon 
its  property,  including  certain  lands  therein  described  and  embraced  in  n 
Bche<1ule  annexed  thereto^  and  subsequently,  for  the  purpose  of  remedy- 
ing  certain  defects  in  this  mortgage,  executes  a  second  mortgage^  aomo- 
what  different  in  the  extent  of  the  property  included,  referring  in  no 
way  to  the  description  in  the  former  mortgage,  but  referring  to  exhibits 
annev^t  though  no  exhibits  are  attached,  the  description  in  the  one 
mortgage  cannot  be  aided  by  that  in  the  other,  and  the  lands  described 
in  the  first  mortgage  cannot  be  considered  as  embraced  in  the  second. 

Railwatb,  Insolvknt  — In  Hands  of  Rbobivbb,  Claims  hating  Prbcb- 
DKNOB  OVER  MoRTOAOBS.  — lu  the  Settlement  and  distribution  of  the 
/  assets  of  an  insolvent  railway  company  which  has  been  placed  in  the 
hands  of  a  receiver,  priority  of  payment  is  allowed  to  certain  claimd 
over  the  mortgage  debts,  and  creditors  who  have  labored,  furni^ihetl  sup- 
plies,  made  repairs  or  useful  improvements  in  the  operation,  mamt'*- 
nance,  and  betterment  of  the  railway,  and  who  have  been  sud<letily 
deprived  of  their  remedies  at  law  by  the  appointment  of  a  receiver,  are 
entitled  to  the  equitable  oonaideration  of  the  oourt  in  tho  distribntion  of 
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fhtt  Msete  of  tlia  oompaay,  and  to  priority  in  payment  from  the  net 
income  of  the  property  while  in  the  hands  of  the  eoart. 

Bailwatb,  Imsolvuit — Opbhating  Bxfkhsis  of,  —  Priority  in  payment  la 
generally  oonoeded  to  claims  for  the  operating  expenses  of  an  insolvent 
railway  in  the  hands  of  a  receiver  orer  the  mortgage  debts  of  the  com- 
pany. 

Bailwatb^  Inboltkiit  ^  Construotion  OuAoa  Bhtitlid  to  PRioRrrr* 
WHXK.  —  Claims  for  oonstmetion  of  a  railroad  are  not|  as  a  general  rnle, 
allowed  priority  over  mortgage  debts  of  the  company,  unless  the  work 
was  done  or  the  material  famished  in  pnrsnanoe  of  an  order  of  the  court; 
but  there  may  be  oonstmetion  claims  that  i^PP^  ^  strongly  to  the  con- 
■oience  of  a  court  of  equity  as  the  debts  commonly  known  as  operating 
•zpenses;  and  when  mortgages  are  executed  upon  an  unfinished  road,  and 
they  show  upon  their  bee  that  it  was  contemplated  that  the  work  of  con*, 
stmction  should  be  prosecuted  to  completion,  and  when  the  mortgages 
nttach  to  the  new  road  as  fast  aa  it  is  finished,  the  new  road  should  be 
omtsidered  a  useful  improTement;  and  if  the  mad  be  put  into  the  hands 
of  a  reoeirer  before  the  work  and  materials  are  paid  for,  holders  of  the 
elaims  for  such  work  and  material  should  be  paid  from  the  net  income  of 
the  road  while  nnder  the  control  of  the  court,  if  there  be  a  fund  on  hand 
that  can  be  implied  to  such  payment,  and  th^  hare  not  been  guilty  el 
any  laehea, 

Bailwati^  IviOLTBar — Fuiro  Ditbrtid  ni  Dbrooatiom  of  Riohts  ov 
Thou  BnnxAD  to  It  must  bx  Rkstorxb.  —  Whom  the  net  earnings  ef 
•n  inMlwit  railroad  in  the  hands  of  a  receiTer  sufficient  to  pay  all  the 
prefefred  daims  have  been  appmpriated  te  the  making  of  betterments 
upon  the  property  and  to  the  payment  of  interest  npon  the  bonds,  this 
diversion  being  in  derogation  of  the  rights  of  these  entitled  to  the  fond, 
the  court  should  rsstom  the  fund  from  the  proceeds  of  the  sale  of  the 
mwtgaged  property. 

Bailwat%  IiraoLvxnT  —  Statutoet  Libhi,  Claimb  Hatiho,  Bbhtled  to 
pBiORrrr,  WHSir.  —  Claimants  having  statutory  liens  against  a  railroad 
for  labor  performed  in  its  oonstmetion,  opemtion,  and  maintenance,  whc^ 
befom  such  liens  expire,  am  pmvented  from  enforcing  them  by  the  ap- 
pointment of  a  receiver,  will  not  be  denied  the  priority  to  which  they  are 
entitled,  merely  beoause  their  claims  accrued  mom  than  six  months  be- 
fom the  appointment  of  the  receiver,  notwithstanding  the  oonrt  has 
auide  a  provisional  order  prescribing  six  months  as  the  limit  of  time 
within  which  claims  to  be  entitled  to  priority  must  have  accraed. 

ABaavumm  of  Claimb  foe  Wagxs  dobs  not  Dbstrot  Right  to  PRiORrrr 
OF  Patmxht.  —  Whom  an  arrangement  is  made  with  a  railroad  company, 
wheroby  a  sufficient  amount  of  the  wages  of  italaboram  is  mtaified  by  the 
company  to  pay  their  board,  the  claims  of  the  boarding-house  keepers  for 
anoh  amount  am  to  be  treated  as  claims  originally  due  lalMmrs,  and  duly 
assigned  to  the  holdersi  and  their  assignment  does  not  destroy  their 
right  to  priority. 

Waxtxr  of  Rjobt  to  Pbiobitt,  Takiho  AnnmovAL  Sbootkitt  bot,  wmrb. 
—  Whom  the  holder  of  daims  sgainst  a  milway  company  for  wages 
takes  notes  of  the  company  indorsed  by  its  president,  but  without 
intending  to  waive  his  right  to  priori:/  of  payment,  the  taking  of  such 
notes  is  not  a  waiver  of  his  right. 

PtBDHB  OF  Earkinob  OF  Ratlroad  Imvaltbv  WHBiT.  — Where  notefl  are  given 
by  a  railroad  company  for  money  borrowed  by  it  to  p.ty  iut«re»t  ou  its 
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bondi,  Mah  aoniaiiiitig  a  ttipnlaiioB  tiiAt  ''three  quarters  of  tlie  gross  earn- 
ings of  the  road  from  date  is  pledged  in  liqaidation  of  this  note."  snoh 
stipmlation  has  no  legal  effBot^  the  holder  of  the  notes  has  no  etahn  upon 
the  gross  earnings  ef  the  road»  and  the  notes  have  no  prioritj  orer  the 
bonded  debt  of  the  road. 
Bailwati,  Ikboltbnt — Pktobitt  Allowbdto  Claim  thatbab  AocmuxD 

MOBM  TKAV  Six  MOMTIIB  BBfOBI  APfOIHTMBITr  OFRkSITBR,  WHBH.  — 

Where  there  is  nothing  to  show  laches  on  the  part  of  the  olaiman^  a 
elaim  for  eoal  famished  to  a  railroad  oompany  is  entitled  to  priority^ 
although  it  did  not  aocme  within  six  montiis  before  the  appointmeut  of 
a  reoeirer* 

Hvieheion^  CarrinytoUj  and  filiart,  and  F.  F.  Cheuf^  for  S.  E* 
Mollhenny,  administrator,  and  for  the  Houston  East  and  West 
Texas  Railway  Company. 

Wheder  H.  PeelKamy  Bak^r^  Bott$^  and  Baker^  and  Ore^kam 
and  JoneSf  for  appellant  Union  Trust  Company  of  New  York. 

MeLemoPfi  and  CamphMy  and  Janes  and  Oamett^  for  appellees 
Jacob  Bins,  Jacob  Hornberger,  A.  Blan,  Cary,  Ogden  and 
Parker,  B.  M.  McManus,  J.  A.  Bwing  &  Co.,  I.  Heidenheimer, 
F.  L.  Johnson,  Neil  MacDonald,  T.  J.  Todd,  Henry  S.  Fox, 
and  John  Maher. 

Hoiuton  Brotherif  for  Johnson  and  Hanson. 

William  HI  Cranky  for  appellees  the  Dixon  Mannfactnring 
Company  and  F.  Rohde. 

0.  T.  HoU  and  (Httave  Cook^  tar  appellees  John  A.  and 
Pauline  Dozier,  J.  C.  and  Kate  Zimmer,  Walter  E.  and  Nettia 
Luf kin,  and  Julia  Bremond. 

John  O.  Todd^  for  appellees  Milby  and  Dow. 

Qainbs,  a.  J.  This  suit  was  originally  instituted  by  Cha 
Houston  East  and  West  Texas  Railway  Company,  and  Mary 
Louise  Bremond,  Edward  L.  Bremond,  Harriet  Tirapson,  Joha 
A.  Dosier  and  his  wife,  Mary  Pauline  Dozi^,  Kate  Bremond, 
Walter  E.  Lufkin  and  his  wife,  Henrietta  C.  Lnfkin,  and 
Julia  Bremond,  a  minor,  against  T.  W.  House  and  other  credi- 
tors of  the  company. 

The  petition  alleges  that  the  company  was  incorporated  by 
an  act  of  the  legislature  of  Texas,  approved  March  11,  1875; 
that  Paul  Bremond  bad  died  shortly  before  the  institution  of 
the  suit,  being  the  owner  of  the  whole  of  the  stock,  and  that 
the  co-plaintiffs  of  the  corporation,  except  John  A.  Dosier  and 
Walter  E:  Lufkin,  were  his  deviB^es,  legatees,  and  heirs  at 
law.      The  petition  also  averred  that  the  corporation  was 
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largely  indebted  both  to  secured  and  unsecured  creditors,  and 
that  it  was  unable  to  meet  ita  obligations.  It  was  further 
alleged  that  certain  unsecured  creditors  had  prosecuted  their 
demands  to  judgment,  and  bad  caused  executions  to  issue 
thereon,  and  to  be  levied  upon  the  rolling  stock  of  the  com* 
pany,  and  that  such  rolling  stock  was  under  mortgage  to  s^ 
cure  the  outstanding  bonds  of  the  company,  and  was  necessary 
to  enable  it  to  operate  its  road,  and  to  perform  its  duties  to 
the  state  and  the  people.  The  prayer  was  for  the  appointment 
of  a  receiver  to  take  charge  of  the  assetaof  the  eorporation,  and 
that,  upon  final  hearing,  its  franchise  and  property  be  sold  as 
an  entirety,  and  that  the  proceeds  of  the  sale  be  distributed 
among  its  creditors  according  to  their  respective  rights,  equi- 
ties, and  priorities,  and  the  balance  among  the  stockholders. 
At  the  time  of  the  filing  of  the  petition,  neither  an  executor  of 
the  will  of  Paul  Bremond,  deceased,  nor  an  administrattnrof 
his  estate  had  been  appointed. 

The  subsequent  history  of  the  suit  is  fully  detailed  in  the 
brief  of  the  appellant,  the  Union  Trust  Company,  and  from 
that  brief  we  make  up  the  following  summary  of  the  proceed* 
ings. 

The  petition  having  been  filed  on  the  7th  of  July,  1885,  on 
the  next  day  the  court  made  an  order  appointing  a  receiver, 
and  directing  that  *'all  debts  of  said  railway  company  fi>r 
work  and  labor  performed  by  its  employees  and  laborers,  and 
for  supplies  and  materials  furnished  for  equipping,  operating, 
repairing,  or  improving  the  road,  and  all  obligations  incurred 
in  the  transportation  of  the  passengers  and  freights,  or  for  in* 
juries  to  persons  or  property,  which  have  accrued  within  six 
months  last  past,  shall  be  paid  out  of  the  earnings  of  the  road, 
as  may  be  hereafter  ordered/' 

A  special  master  in  chancery  was  appointed  in  the  same 
order,  with  the  powers  usually  incident  to  that  position. 

Soon  after  this  original  bill  was  filed,  the  defendants  Jacob 
Homberger,  Johnson  and  Hanson,  Jacob  Bins,  and  T.  J.  Todd 
filed  their  answers  to  said  original  bill,  setting  up  the  com- 
pany's indebtedness  to  them,  all  of  whioh  their  pleadings  show 
accrued  after  the  date  of  the  first  mortgage,  and  most  of  it 
after  the  date  of  the  seoond  mortgage,  and  daiming  what  thej 
call  an  equitable  lien  on  the  company's  property  to  secure 
their  debts. 

Afterward,  and  before  the  Union  Trust  Company  of  New 
York  became  a  party  to  the  suit^  by  answer  and  oross-biUv 
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most  of  the  creditors  of  said  railway  company  intervened  in 
said  suit,  and  their  debts  were  referred  to  the  special  master, 
who  very  uniformly  reported  moat  of  the  claims  as  entitled  to 
priority  of  payment. 

On  the  second  day  of  December,  1887,  the  Union  Trust  Com« 
pany,  as  trustee  in  the  two  mortgages  intended  to  secure  the 
bonds  of  the  company,  obtained  leave  of  the  court  to  make  itself 
a  party  to  the  suit,  and  on  the  fifth  day  of  March,  1888,  filed 
its  answer  to  the  original  bill,  and  also  filed  a  cross-bill  seeking 
to  foreclose  the  mortgages.  To  this  cross-bill  the  railway 
oompany  filed  an  answer,  attacking  the  validity  of  the  mort- 
gages. On  the  26th  of  April,  1889,  S.  D.  Mcllhenny,  as  ad- 
ministrator  of  the  estate  of  Paul  Bremond  and  the  railway 
company,  filed  a  joint  answer  to  the  Union  Trust  Company's 
cross-bill,  which,  among  other  things,  denied  that  the  mort- 
gages were  issued  in  the  manner  authorized  by  law. 

On  October  7,  1889,  the  children  and  heirs  of  Paul  Bre- 
mond, who  were  co-plaintiffs  with  said  railway  company  in 
the  original  petition  filed  in  this  cause,  and  therein  claimed 
that  their  father  owned  the  entire  capital  stock  of  said  com* 
pany,  and  the  same  had  descended  and  passed  to  them  as  his 
devisees,  legatees,  and  heirs  at  law,  filed  their  amended  peti- 
tion, attacking  said  mortgages,  and  denying  that  said  railway 
oompany  was  ever  organized,  claimed  that  their  father  falsely 
and  fraudulently  assumed  to  have  organized  the  company 
under  said  act,  and  then  spent  in  the  construction  of  said 
road  the  community  fund  of  himself  and  his  deceased  wife, 
and  claimed  one  half  of  said  road  through  their  deceased 
toother.  They  prayed  for  partition,  and  in  the  event  this  re- 
lief could  not  be  had,  that  the  road  be  sold,  and  that  one  halt 
of  the  proceeds  be  paid  to  them.  To  this  a  demurrer  was  bos- 
tained. 

On  the  23d  of  April,  1889,  the  special  master  made  a  report 
ef  all  the  claims  against  the  company  which  had  been  pre- 
sented, including  those  of  the  Union  Trust  Company,  At  the 
Isll  term,  1889,  of  the  court,  the  cause  came  on  for  trial,  and 
by  consent  was  submitted  to  the  court  without  a  jury  as  to 
all  the  issues  presented,  except  the  plea  of  non  e$t  factum  to 
the  mortgages.  The  issues  made  by  these  pleas  were  tried 
before  a  jury,  who  returned  a  verdict  in  favor  of  the  Union 
Trust  Company.  The  court  thereupon  rendered  a  decree 
ordering  a  sale  of  the  property  of  the  company,  including  its 
franchises  as  an  entirety,  and  ranking  certain  of  its  debts  into 
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three  classes,  denominated  respectively  as  ''  statutory  claims," 
'* operating  expenses,"  and  ^'construction  claims,"  and  direct- 
ing that  from  the  proceeds  of  the  sale  these  claims  so  classified 
should  be  first  paid,  that  then  the  mortgage  bonds  should  be 
next  paid,  and  that  the  balance  should  be  distributed  among 
the  general  creditors.  Such  are  the  salient  features  of  the  de- 
cree. The  details  and  other  particulars  need  not  be  stated  in 
this  connection. 

From  the  judgment,  the  railway  company,  S.  D.  McIlhenny, 
administrator,  and  the  trust  company  have  appealed.  The 
heirs  of  Mary  Bremond  and  Milby  and  Dow,  intervening 
creditors,  have  filed  cross-assignments  of  error,  which  are 
properly  presented  in  briefs  on  file. 

The  appellant  the  Houston  East  and  West  Texas  Railway 
Company  complains  that  the  court  erred  in  decreeing  a  fore- 
closare  of  the  first  mortgage,  and  in  decreeing  a  sale  of  the 
{Properties  of  the  railway  company  to  pay  the  bonds  secured 
by  that  mortgage.  It  is  insisted  that  so  much  of  the  decree 
is  erroneous,  ^^  because,  by  the  terms  of  said  mortgage,  it  is 
provided  that  such  foreclosure  and  sale  can  only  be  decreed 
in  case  default  shall  be  made  in  the  principal  sum  or  sums 
by  virtue  of  the  said  bonds,  or  any  of  them,  or  any  part 
thereof,  at  maturity,  and  no  part  of  said  bonds  mature  or  be- 
come  payable  until  the  first  day  of  May,  A.  D.  1898  (eighteen 
hundred  and  ninety-eight).'^ 

The  contention  seems  to  be,  that  since  the  mortgage  was  not 
subject  to  foreclosure  for  default  in  the  payment  of  the  inter- 
est on  the  bonds  only,  and  since  the  principal  was  not  due, 
the  property  of  the  corporation  should  have  been  sold  sub* 
ject  to  the  mortgage.  It  may  be  that,  according  to  the  terms 
of  the  mortgage,  the  trustee  was  not  entitled,  as  an  original 
proceeding,  to  have  a  foreclosure  and  sale.  But  the  cross- 
action  of  the  Union  Trust  Company  is  not  to  be  treated  as 
Buoh  a  proceeding.  The  railway  company  first  filed  its  bill 
alleging  its  inability  to  pay  its  debts  and  to  operate  its  road, 
and  prayed  that  it  might  be  sold  and  its  proceeds  distrib- 
uted among  its  creditors  according  to  their  respective  prior- 
ities. Upon  the  propriety  of  such  suit,  we  are  not  called  upon 
to  pass.  The  only  assignment  in  any  of  the  numerous  briefr 
on  file  which  presents  that  question  has  been  expressly  aban- 
doned. But  we  are  unwilling  to  leave  the  subject  without  re- 
mark, lest  it  should  be  inferred  that  the  appointment  of  the 
receiver  for  the  property  of  the  corporation  upon  its  own  peti- 


712  McIlhexnt  v.  Binz,  [Tezai^ 

tioa  merits  the  approval  of  this  court.  The  case  of  WabaA 
$ie.  R'y  Co.  y.  Central  Trust  Co.,  22  Fed.  Bep.  272,  in  a  circuit 
court  of  the  United  States,  is  the  only  preeedent  wa  ha^ie 
found  for  this  practice.  On  the  other  hand,  there  are  authori* 
ties  which  hold  that  a  receiyer  should  not  be  appointed  to 
take  charge  of  the  assets  of  a  corporation  upon  its  own  origi. 
nal  proceedings:  KimbaU  v.  Oood6ttm,  82  Mich.  10;  Hugh  r. 
ilcRaej  Chase  Dec.  467.  A  natural  person,  because  of  his 
inability  to  meet  the  demands  of  his  creditors,  has  no  right  to 
place  his  property  under  the  control  of  a  court  of  equity  for 
the  purpose  merely  of  preventing  its  sacrifice  by  its  sale  under 
execution.  We  see  no  reason  why,  as  a  general  rule,  a  corpo- 
ration does  not  stand  upon  the  same  footing.  If  a  railway 
corporation  become  insolvent,  and  a  receivership  be  necessary 
for  the  preservation  of  its  property  and  the  distribution  of  its 
assets  among  its  creditors,  it  would  seem  that  the  directovsi 
as  trustees  for  the  stockholders  and  creditors,  would  be  tbb 
proper  parties  to  institute  the  suit  • 

But  if  the  appointment  of  the  receiver  were  erroneoos,  we 
are  of  the  opinion  that  the  proceedings  of  the  court  consequent 
upon  that  appointment  were  not  void;  and  that  of  all  parties 
in  interest  in  the  subject-matter  of  the  litigation  the  original 
plaintififs  have  the  least  right  to  complain  of  the  consequences 
of  that  action.  We  also  think  that  since  the  report  of  the 
master  and  the  evidence  adduced  upon  the  trial  show  that  the 
appellant  railway  company  was  hopelessly  insolvent,  it  was 
not  injured  by  the  action  of  the  court  in  foreclosing  the  mort- 
gages. If  any  harm  has  resulted  from  the  decree  in  this  par- 
ticular, it  has  occurred  to  parties  who  do  not  here  complain  of 
that  ruling.  We  might  rest  our  decision  upon  the  question 
presented  by  the  assignment  of  error  under  consideration 
upon  this  ground  alone.  But  we  are  of  the  opinion  that  the 
court  did  not  err  in  foreclosing  the  mortgages.  The  original 
petition  alleged  a  state  of  facts  which  showed  the  company 
was  unable  to  meet  its  obligations  and  operate  its  road,  and 
the  supplemental  petition  averred  expressly  its  insolvency. 
When  the  trust  company  made  itself  a  party  to  the  suit  the 
court  bad  the  entire  property  of  the  insolvent  corporation  in 
the  hands  of  its  receiver  and  all  creditors  before  it,  and  prop- 
erly treated  the  assets  as  a  trust  fund  for  distribution  among 
such  creditors  according  to  their  respective  priorities  and 
liens.  At  that  time  default  had  been  made  in  the  payment 
»f  interest  vposk  both  the  first  and  the  second  mortgage  boodsi 
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and  by  the  terms  of  the  latter  mortgage  the  bonds  seotired  bj 
it  had  become  dae.  Under  such  circumstanoes,  we  think  it 
woald  ba^e  been  anomalous  to  decree  a  sale  of  property  of 
the  company  subject  to  the  first  mortgage,  as  this  appellant 
contends  should  have  been  done.  It  may  be  that  if  the  com- 
pany had  remained  solvent,  under  the  stipulations  in  the  first 
mortgage,  the  trust  company  would  have  had  no  right  to  a  fore- 
eloBure,  although  default  had  been  made  in  the  payment  of 
the  interest  on  the  bonds  secured  by  it 

The  appellant  railway  company  also  complains  that  the 
court  erred  in  treating  a  pleading  filed  in  the  cause,  and  styled 
an  **  amendment  and  supplement''  to  the  original  petition,  as 
its  pleading,  and  in  entering  judgment  pro  eonfeuo  upon  it. 
One  of  the  grounds  of  objection  to  the  action  of  the  court  is, 
that  the  amended  petition  was  not  signed  by  the  attorneys  of 
the  company.  It  is  claimed  that  the  attorneys  who  filed  the 
pleading  were  the  attorneys  of  the  receivers,  and  had  ceased 
to  represent  the  railway  company.  We  need  not  inquire  into 
tlM  propriety  of  the  practice  of  permitting  the  attorneys  of 
the  plaintiffs,  in  a  suit  of  this  character,  to  act  at  the  same 
time  as  attorneys  for  the  receiver.  The  name  of  one  of  the 
attorneys  in  the  original  petition  was  signed  to  the  amend- 
ment. If  the  pleading  was  filed  without  the  authority  of  the 
plaintiff  company,  and  if  it  desired  to  strike  it  out,  action 
should  have  been  taken  in  the  lower  court  to  accomplish  that 
end.  The  question  of  the  authority  of  the  attorneys  who 
signed  and  filed  the  pleading  cannot  be  raised  for  the  first 
time  in  this  court.  To  rid  itself  of  the  pleading,  it  was  only 
necessary  for  the  company  to  dismiss  its  original  counsel  and 
to  withdraw  the  amendment 

There  was  no  error  in  so  much  of  the  final  decree  as  directed 
that  the  property  of  the  insolvent  corporation,  when  offered 
for  sale  to  the  highest  bidder,  should  not  be  **  knocked  off''  for 
a  less  sum  than  $1,200,000.  We  think  the  court  had  the 
power  to  make  such  an  order,  and  that  the  power  was  properly 
exercised  in  order  to  prevent  a  sacrifice  of  the  property. 
There  is  no  reason  why,  after  receiving  enough  cash  to  meet 
the  expenses  of  the  receivership,  the  costs  of  court,  and  of 
the  foreclosure  and  the  payment  of  such  claims  as  had  been 
awarded  priority  over  the  mortgage  debts,  the  balance  should 
not  be  paid  in  on  the  first-mortgage  bonds. 

During  the  progress  of  the  trial,  and  after  the  secretary  of 
■w  railway  vempany  had  testified  that  a  certain  book  identi- 


714  MgIlhbnnt  v.  Bthb.  [Texas, 

fied  by  witness  was  the  book  in  whicb  tbe  reoords  of  the 
meetings  of  the  directors  and  stockholders  were  kept,  and 
that  he  found  the  book  in  the  office  when  he  became  secretary, 
and  that  it  was  the  only  book  that  had  been  recogniied  as 
such,  the  Union  Trust  Company  offered  in  evidence  from  that 
book  what  purported  to  be  a  record  of  the  proceedings  of  the 
board  of  directors  and  of  a  meeting  of  the  stockholders  an* 
tborizing  the  execution  of  the  bonds,  and  of  the  first  mortgage 
to  secure  the  same.  The  railway  company  and  Mcllhenny, 
administrator,  in  support  of  their  plea  of  non  eBt  factum,  then 
proposed  to  prove  by  John  Dozier  the  following  facts:  — 

"  In  1881  witness  came  into  the  company  as  its  book-keeper, 
and  to  do  almost  any  work  imposed  on  him.  There  was  at 
that  time  no  minute-book  of  the  company;  he  had  knowledge 
of  this.  The  witness  had  theretofore,  firom  1875,  been  the 
clerk  of  the  City  Bank  of  Houston,  and  the  railway  had  no 
clerk;  he  did  n't  know  anything  of  it;  that  he  then  wrote  np 
from  scraps  furnished  him  by  Mr.  Bremond,  the  president, 
and  dictated  to  him  the  minutes  which  were  foand  in  the 
present  purported  minute-book,  and  though  they  were  dated, 
a  great  many  of  them,  in  1875, 1876,  and  1877,  and  on  np  to 
1881,  yet  he  in  fact  wrote  them  there  himself  from  such  mem- 
orandum and  dictation  as  the  president  of  the  road,  Mr.  Bre- 
mond, furnished  him;  yet  he  is  satisfied  that  there  were  no 
such  meetings  held,  or  he  would  have  known  at  the  time  they 
were  held,  and  that  he  did  not  know  of  any  such,  though  he 
was  Bremond's  son-in-law;  that  he  does  not  know  of  bat  one 
genuine  mortgage  meeting  which  was  held,  and  that  was  the 
one  which  provided  for  tbe  call  of  the  stockholders'  meeting  on 
December  4,  1884,  and  the  stockholders'  meeting  held  at  that 
time,  and  which  then  sought  to  ratify  the  exeontion  of  the 
bonds  and  mortgages  of  the  road;  that  this  meeting  was  in 
fact  held;  that  he  believes  and  thinks  he  had  an  opportunity 
to  know  that  what  he  believes, — that  the  balance  never  fai  &ct 
took  place." 

The  trust  company  objected  to  the  testimony,  and  It  was 
excluded  by  the  court.  The  ruling  of  the  court  was  correct. 
When  a  corporation  seeks  to  destroy  the  efbct  of  entries  upon 
its  books,  which  purport  to  be  regular  reoords  of  the  proceed- 
ings  of  its  board  of  directors  or  stockholders,  it  should  offer 
for  that  purpose  testimony  of  a  more  conclusive  nature  than 
that  which  was  offered  in  this  case.  The  testimony  of  the 
witness  would  have  served  merely  to  create  a  suspioiaQ  thai 
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there  was  an  irregularity  in  the  manner  in  which  the  records 
of  the  company  were  kept.  If  the  evidence  had  been  more 
oonclusive  in  its  nature  and  tendency,  it  would  have  still  been 
questionable  whether,  under  the  circumstances  of  this  case, 
both  the  company  itself  and  the  administrator  of  Bremond 
should  not  be  held  estopped  to  deny  the  validity  of  the  mort- 
gages. 

The  execution  of  the  first  mortgage  was  proved  priina  facie 
by  the  evidence  introduced  by  the  trust  company,  and  there 
being  no  evidence  to  the  contrary,  the  court  did  not  err  in  in- 
structing the  jury  to  find  for  that  company  on  the  issue  made 
by  the  plea  of  non  est  factum. 

What  has  been  said  disposes  of  all  the  questions  raised  by 
the  Houston  East  and  West  Texas  Railway  Company,  and  of 
all  the  assignments  presented  by  Mcllhenny,  administrator, 
except  one.  That  assignment  complains  that  the  court  erred 
in  sustaining  the  demurrer  of  the  trust  company  to  a  portion 
of  the  answer  and  cross-bill  of  the  administrator  of  Paul  Bre- 
mond's  estate.  We  are  not  cited  to  the  page  in  the  transcript 
which  contains  the  ruling  complained  of,  and  after  a  careful 
examination,  we  are  satisfied  that  the  record  does  not  contain 
the  order. 

In  logical  order,  the  cross-assignment  of  error  of  the  heirs 
of  Mrs.  Mary  Bremond,  the  deceased  wife  of  Paul  Bremond, 
oomes  next  for  consideration.  They  are  Pauline  Dozier,  wife 
of  John  A.  Dozier,  Kate  Zimmer,  wife  of  J.  C.  Zimmer,  Nettie 
Lafkin,  wife  of  Walter  E.  Lufkin,  and  Pauline  Bremond;  and 
they,  in  connection  with  others,  were  parties  plaintiffs  in  the 
original  petition  as  heirs  and  legatees  of  Paul  Bremond,  de- 
oeased.  At  the  term  of  the  court  at  which  the  case  was  tried, 
the  parties  named,  the  married  women  being  joined  by  their 
buBbands,  filed  an  amended  original  petition  in  lieu  of  their 
orif^al  petition.  For  the  purposes  of  this  opinion,  the  case 
made  by  their  amended  petition  is  sufficiently  shown  by  the 
ftatement  in  the  brief  of  the  appellant  trust  company,  which 
is  as  follows:  — 

^  These  heirs  allege  that  their  father  was  possessed  of  a 
oommunity  estate,  one  half  of  which  they  inherited  through 
their  mother  after  her  death,  but  it  is  not  alleged  when  she 
died.  The  petition  is  sworn  to  by  Dozier,  the  husband  of  one 
of  the  heirs,  and  the  witness  whose  testimony  was  rejected,  as 
per  bill  of  exceptions  of  said  heirs  and  the  railroad  company, 
whioh  was  considered  under  the  assignment  of  errors  made 
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by  the  railroad  company  and  Bremond's  administrator,  and 
alleges  that  the  corporation  was  never  organized  under  the  act 
of  incorporation,  and  that  their  father  falsely  and  fraudulently 
assumed  to  have  organized  a  company  in  pursuance  of  said 
act,  and  proceeded  to  survey  and  build  the  railroad  so  char- 
tered. They  aver  and  swear  that  all  writings  purporting  to 
be  minutes  or  accounts  of  said  organization  were  false,  fogged, 
and  mythical;  that  no  certificate  of  stock  was  ever  issued  to 
any  one,  although  in  their  original  petition  for  a  receiver  they 
claimed  as  heirs  of  their  father,  who,  they  alleged,  owned  all 
the  stock.  They  also  allege  that  there  never  was  any  meeting 
of  the  stockholders,  but  that  their  father  conceived  the  pur- 
pose, and  intending  to  defraud  them  of  their  property  and 
estate,  converted  the  same  to  the  building  of  said  railway, 
falsely  and  fraudulently  pretending  that  the  same  was  being 
built,  managed,  and  controlled  by  a  company  under  an  act  of 
incorporation;  that  their  father  kept  them  in  ignorance  of  what 
he  was  doing,  and  they  believed  from  his  representations  that 
he  was  managing  and  controlling  the  estate  belonging  to  them 
to  the  best  advantage  and  for  their  interest,  but  that  he  con- 
cealed from  them  his  actings,  doings,  and  transactions,  and 
kept  them  in  total  ignorance  of  the  same;  that  their  father 
invested  more  than  five  hundred  thousand  dollars  in  said 
railv^ay.  They  sue  for  partition,  alleging  that  said  commu- 
nity fund  built  one  hundred  and  twenty  miles  of  said  road, 
and  ask  that  the  same  be  set  off  to  them  in  partition,  and  if 
not  susceptible  of  partition,  that  it  be  sold  and  the  proceeds 
given  them." 

The  cross-assignment  of  error  is,  that  ''the  court  erred  in 
sustaining  the  exceptions  of  M.  O.  Howe,  receiver,  to  their 
amended  original  petition."  We  find  an  exception  to  the 
pleading  purporting  to  be  by  "the  Houston  East  and  West 
Texas  Railway  Company,  by  M.  Q.  Howe,  receiver."  The  or- 
der complained  of  reads  as  follows:  ^  Demurrer  and  motion  to 
strike  out  all  the  pleadings  of  the  heirs  of  Mary  Bremond,  as 
made  by  the  plaintiff  the  Houston  East  and  West  Texas  Rail- 
way Company,  sustained,  and  motion  granted.  Ruling  ex- 
cepted to  by  said  heirs  without  prejudice  to  their  rights  in 
some  appropriate  proceeding."  This  clearly  means  that  their 
amended  petition  was  dismissed  without  prejudice.  We  think 
the  court  did  not  err  in  its  ruling.  The  pleading  states  ex- 
pressly that  it  is  filed  ''in  substitution  and  lieu  of  their  origi- 
nal petition,"  and  it  had  the  effect  of  an  abandonment  by 
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these  parties  of  their  original  cause  of  action.  Their  original 
petition  claimed  as  heirs  and  legatees  of  their  father,  and  the 
amended  petition  claimed  adversely  to  their  father,  and  wholly 
as  heirs  of  their  mother.  It  alleged  a  new  and  distinct  oanse 
of  action,  and  was  properly  treated  as  an  original  plea  in  in- 
tervention filed  npon  the  eve  of  the  triaL  It  sought  to  intro- 
duce into  a  suit  already  complicated  new  issues,  and  was  well 
calculated  to  protract  the  litigation.  Under  such  circum- 
stances, the  court  had  at  least  the  discretion,  upon  motion  of 
any  party,  to  strike  out  the  petition,  and  there  would  have  to 
be  a  very  clear  case  of  an  abuse  of  that  discretion  for  this 
court  to  hold  that  the  ruling  was  error.  The  dismissal  of  the 
petition  was  without  prejudice,  and  their  rights  remain  whol  y 
unaffected  by  the  result  of  this  suit. 

We  will  next  consider  assignments  of  error  presented  by  the 
Union  Trust  Company.  That  appellant  first  complains  that 
ttie  court  erred  in  holding  that  its  second  mortgage  does  not 
embrace  certains  lands  and  town  lots  upon  which  a  foreclosure 
was  sought  The  first  mortgage  was  executed  on  the  first  day 
of  May,  1878.  On  the  first  day  of  January,  1888,  a  second 
mortgage  was  executed.  It  conveyed  all  the  property  em« 
braced  in  the  first,  and  in  addition  thereto  the  inoome  of  the 
road,  and  also  certain  lands  by  the  following  description: 
''Seventy-five  thousand  aores  of  land,  or  more,  owned  by  said 
railway  company,  and  lying  contiguous  to  said  trunk  line  and 
its  authorised  branches,  the  larger  portion  whereof  being 
heavily  timbered  (which  said  lands  are  embraced  in  schedules 
thereof  marked  'Exhibit  A*  and  hereunto  annexed  as  a  part 
hereof),  and  such  other  lands  as  may  be  acquired  by  said  rail- 
way company  in  east  and  northeast  Texas  in  the  section  of 
country  bordering  on  and  adjacent  to  its  trunk  line  and 
authorised  branches,  as  will  be  shown  by  the  records  of  the 
respective  counties  in  which  said  lands  may  lie,  save  and  ex* 
cept  the  blocks  and  lots  designated  and  laid  off  in  the  town 
sites  acquired  and  hereafter  to  be  acquired."  Attached  to 
that  mortgage  is  a  schedule  description  of  the  lands  conveyed. 
Doubts  hsving  arisen  as  to  the  validity  or  construction  of  the 
instrument,  on  December  4»  1884,  the  stockholders  of  the  cor^ 
poration  in  meeting  authorized  the  executioa  of  another  mort- 
gage to  secure  the  same  bonds.  The  resolution  shows  by  its 
recitals  that  the  main  purpose  of  authorising  a  new  mortgage 
was  to  make  a  valid  one  to  take  the  place  of  the  former  secu- 
rity on  account  of  its  doubtful  validity.     It  authorized  a 
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mortgage  of  the  same  property  except  the  lands;  and  it  was 
probably  intended  that  it  should  embrace  in  the  main  the 
same  lands,  though  that  purpose  is  not  directly  expressed. 
The  description  of  the  lands  in  the  resolution  is  as  follows:  — 

'*  Seventy-five  thousand  acres  of  land,  or  more,  owned  by 
said  railway  company,  and  lying  contiguous  to  said  trunk 
line  and  its  authorized  branches,  the  larger  portion  whereof 
being  heavily  timbered,  and  also  such  as  may  be  acquired  by 
said  company  in  any  county  through  or  into  which  said  trunk 
line  or  any  of  its  branches  are  now  or  may  hereafter  be  con- 
structed; and  any  and  all  land  which  said  company  may 
hereafter  acquire  in  east  and  northeast  Texas,  in  the  section  of 
country  bordering  on  or  adjacent  to  its  trunk  line  and  author- 
ized branches;  and  also  the  blocks  and  lots  laid  off  and  de- 
signed in  the  town  sites  of  said  railway,  and  also  the  town  lots 
situated  in  the  city  of  Houston,  Harris  County,  Texas,  sched- 
ules  of  which  lands  and  town  lots  and  blocks  are  attached  to 
the  mortgage  hereinafter  set  forth." 

No  schedule  accompanies  the  resolution. 

In  the  mortgage  in  question,  the  same  language  is  used  as 
descriptive  of  the  land  conveyed,  and  schedule  A  and  sched- 
ule B  are  referred  to  for  a  more  particular  description  of  the 
lands  and  town  lots  respectively.  It  was  shown,  however, 
that  at  the  time  of  its  execution  and  delivery  no  schedules 
were  attached.  After  this  suit  was  instituted,  schedules  were 
annexed  to  and  recorded  with  the  mortgage,  but  counsel  for 
appellant  attach  no  importance  to  that  action,  nor  do  they 
claim  that  the  description  in  the  mortgage  is  sufficient  of 
itself  If  the  language  had  clearly  shown  that  all  the  lands 
and  town  lots  owned  by  the  corporation  in  the  localities  named 
were  intended  to  be  included,  they  could  be  identified  by  proof 
of  the  lands  so  owned,  and  the  reference  to  the  schedules 
should  be  treated  as  mere  false  description,  which  is  harmless. 
But  there  are  no  words  used  indicating  tiiat  all  the  lands  or 
town  lots  of  the  company  were  to  be  embraced;  on  the  con« 
trary,  the  inference  is,  that  only  such  as  should  be  named  in 
schedules  attached  were  to  be  included. 

We  understand  the  specific  contention  of  the  appellant  trust 
company  to  be,  that  because  the  mortgage  of  1884  was  in* 
tended  merely  to  cure  the  defects  in  that  of  1883,  therefore  the 
description  in  the  later  instrument  should  be  aided  by  that  in 
the  former.  It  is  evident,  we  think,  that  the  leading  purpose 
of  the  mortgage  of  December,  1884,  was  to  make  valid  and 
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effectual  what  was  attempted  to  be  done  by  that  of  Januaryf 
1883;  but  it  is  by  no  means  clear  that  they  were  intended  to 
QDver  precisely  the  same  property.  If  such  had  been  the  in* 
tention,  it  would  have  been  appropriate  and  easy  to  have  ex- 
pressed such  intention,  both  in  the  resolutions  authorizing  the 
later  mortgage  and  in  the  mortgage  itself.  But  there  is  no 
such  expression  either  in  the  resolutions  or  the  mortgage. 
We  think  it  evident  that  the  intention  in  drawing  the  diort- 
gage  was,  that  it  should  contain  a  complete  and  independent 
description  of  the  property  conveyed,  without  reference  to  the 
former  instrument,  for  which  it  was  intended  in  the  main  as  a 
substitute.  It  is  probable  that  there  had  been  some  changes 
in  the  lands  owned  by  the  company,  —  some  may  have  been 
disposed  of  and  others  acquired;  that  they  were  not  intended 
to  cover  precisely  the  same  lands,  and  that  on  this  account  no 
reference  was  made  in  the  later  to  the  previous  instrument  focr 
description.  Whether  such  reference  was  purposely  avoided 
or  not,  it  is  apparent  that  none  exists.  We  think,  therefore, 
the  description  in  the  one  mortgage  cannot  be  aided  by  that 
in  the  other.  It  results  that  in  our  opinion  the  court  did  not 
err  in  holding  that  the  lands  and  town  lots  in  question  were 
not  embraced  by  the  second  mortgage. 

By  its  other  assignments,  the  trust  company  complains  of 
the  action  of  the  court  in  allowing  priority  to  certain  creditors 
of  the  insolvent  corporation  over  the  bonds  secured  by  the 
first  and  second  mortgages.  The  debts  of  these  creditors  were 
ranked,  as  before  stated,  in  three  classes:  1.  Statutory  claims; 
2»  Operating  expenses;  and  8.  Construction  claims.  For  con- 
venience  in  determining  the  questions  involved,  we  will  first 
consider  the  construction  claims.  These  were  certain  debte 
incurred  by  the  receiver  in  constructing  new  road  under  orders 
of  the  court.  There  is  no  objection  urged  to  giving  these 
claims  priority.  It  is,  however,  insisted  that  the  court  erred 
in  allowing  priority  to  certain  debts  incurred  by  the  company 
in  constructing  new  road  before  the  receiver  was  appointed. 

Though  the  doctrine  is  of  recent  origin,  it  has  become  set- 
tled law  in  this  country,  that  in  the  final  distribution  of  the 
assets  of  an  insolvent  railroad  corporation  which  has  been 
placed  in  the  hands  of  a  receiver  there  are  certain  claims 
against  the  fund  which,  under  certain  circumstances,  are  en- 
titled to  priority  of  payment  over  the  debts  of  the  corporation 
secured  by  mortgage  upon  its  property:  Galveston  €te.  R.  R,  Co. 
y.  Cowdrey,  1 1  Wall.  459;  Fosdiek  v.  SchaU,  99  U.  S.  235;  Hale  v. 
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Frost,  99  U.  8. 889;  MiUevberger  v.  Logantport  Bfy  Co.^  108  U.  & 
286.  The  ezpensesof  operating  the  railway  while  in  the  hands  of 
the  receiver  have  been  uniformly  allowed,  and  it  would  seem  thai 
as  to  claims  of  this  class  there  should  ncTsr  hare  been  any 
serioui  difficulty.  Being  the  expenses  of  administering  tho 
trust  fund,  they  should  be  a  first  charge  upon  its  funds,  and 
should  be  awarded  priority  of  payment.  The  cases  dted  also 
show  that  debts  incurred  by  the  company  in  operating  its 
road,  including  necessary  repairs  and  ^useful  improvements,** 
within  a  limited  time  before  the  appointment  <^  a  receiver, 
have,  at  least  as  to  the  current  earnings,  been  allowed  a  pref-> 
erence  in  payment  over  the  bonded  debts  secured  by  mortgi^ 
upon  its  property;  and  when  the  earnings  have  been  diverted 
to  the  payment  of  interest  upon  the  bonds  and  in  making 
betterments  upon  the  property,  the  holders  of  these  claima 
have  been  reimbursed  from  the  proceeds-  of  the  sale  of  the 
railway. 

The  reasons  assigned  for  this  doctrine  are  not  the  same  in 
each  of  the  cases.  In  FoBdiek  v.  SchaU^  99  U.  8. 286,  the  prop- 
osition was  laid  down  that  ''when  a  court  of  chancery  is 
asked  by  railway  mortgagees  to  appoint  a  receiver  of  railway 
property  pending  proceedings  for  foreclosure,  the  court,  in  the 
exercise  of  a  sound  judicial  discretion,  may,  as  a  condition  of 
issuing  the  necessary  order,  impose  such  terms  in  reference  to 
the  payment  from  the  income  during  the  receivership  of  out* 
standing  debts  for  labor,  supplies,  equipment,  or  permanent 
improvement,  as  may,  under  the  circumstances  of  ^e  particu- 
lar case,  appear  reasonable";  and  "that  if  no  such  order  is 
made  when  the  receiver  is  appointed^  and  it  appears  in  the 
progress  of  the  cause  that  bonded  interest  has  been  paid,  ad- 
ditional equipments  provided,  or  lasting  and  valuable  im- 
provements made  out  of  earnings  which  ought  in  equity  to 
have  been  employed  to  keep  down  debts  for  labor,  supplies, 
and  the  like,  it  is  within  the  power  of  the  court  to  use  Um 
income  of  the  receivership  to  discharge  obligations  which  but 
for  the  diversion  of  funds  would  have  been  paid  in  the  ordi- 
nary course  of  business."  The  opinion  in  this  case  was  by 
Chief  Justice  Waite,  and  was  concurred  in  by  the  whole  court 
In  Hale  v.  Frost,  99  U.  8.  889,  the  supreme  court,  upon  a 
certificate  that  the  judges  below  were  opposed  in  opinion,  ex- 
pressly affirmed  the  proposition,  "  that  the  net  earnings  of  the 
road  while  in  possession  of  the  court  and  operated  by  the 
receiver  are  not  necessarily  and  exclusively  the  property  of 
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the  mortgagees,  bat  an  sabjeet  to  the  dispoaal  of  fht  bban- 
oellor  in  the  payment  of  claims  which  havo  superior  equities, 
if  such  be  found  to- exist.**  And  in  Burnham  t.  Btnoen^  111 
n.  S.  777,  the  court  says:  '^  Bvery  railway  mortgagee,  in  ao^ 
eepting  his  security,  impliedly  agrees  that  the  current  debts 
made  in  the  ordinary  course  of  business  shall  be  paid  firoci 
the  current  receipts  before  he  has  any  claim  on  the  income. 
•  •  •  •  Such  being  the  case,  when  the  court  of  chancery,  in 
enforcing  the  right  of  mortgage  creditors,  takes  possession  of 
%  mortgaged  railway,  and  thus  deprives  the  company  of  the 
right  to  receive  any  further  earnings,  it  ought  to  do  what  the 
oompany  would  have  been  bound  to  do  if  it  had  remained  in 
possession, — that  is  to  say,  pay  out  from  what  it  receives  of 
the  earnings  all  debts  which,  in  equity  and  good  conscience, 
ooDsidering  the  character  of  the  business,  are  chargeable 
upon  sodb  eaminga.  In  other  words,  what  may  properly  be 
termed  debts  of  the  income  shall  be  paid  from  the  income 
before  it  is  applied  in  any  way  to  the  use  of  the  mortgagees. 
The  business  of  a  railway  should  be  treated  by  a  court  of 
equity,  under  such  circumstances,  as  a  Agoing  concern,'  not 
to  be  embarrassed  by  any  unnecessary  interference  with  the 
relations  of  those  who  are  engaged  in  or  affected  by  it.'' 

Such  are  the  various  principles  announced  in  support  of  the 
modem  doctrine,  that  in  the  settlement  and  distribution  of 
the  assets  of  an  insolvent  railway  company  which  has  been 
placed  in  the  hands  of  a  receiver,  priority  of  payment  should 
be  allowed  to  certain  claims  over  the  mortgage  debts.  The 
principle  of  implied  consent  laid  down  in  Fatdick  t.  fifcftoH, 
99  U.  S.  285,  seems  to  have  been  disregarded  in  the  case  of 
UniM  Tru9t  Oo.  r.  Illinoia  etc  «y  Co.,  117  U.  8.  484,  in 
which  the  receiver  was  not  appointed  at  the  instance  either 
of  bond-holders  or  of  their  trustees;  but  the  doctrine  is  still 
maintained,  that  creditors  who  have  labored,  furnished  sup* 
plies,  made  repairs  or  useful  improvements  in  the  operation, 
maintenance,  and  betterment  of  the  railway,  and  who  have 
been  suddenly  deprived  of  their  remedies  at  law  by  the  ap- 
pointment of  a  receiver,  are  entitled  to  the  equitable  consid« 
eration  of  the  court  in  the  distribution  of  the  assets  of  the 
company,  and  to  priority  in  payment  from  the  net  income  of 
the  property  while  in  the  hands  of  the  court. 

As  to  what  is  commonly  known  as  operating  expenses,  there 
is  no  difficulty,  and  so  much  is  conceded  in  this  case.  The 
claims  we  now  have  under  consideration  are  fijr  construction 
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of  new  road  before  the  receiver  was  appointed,  and  for  material 
furnished  for  such  construction.  They  accrued  within  six 
months  before  the  appointment  It  has  been  held  that  claims 
for  construction,  unless  the  work  was  done  or  the  material 
furnished  in  pursuance  of  an  order  of  the  court,  cannot  be 
allowed  priority.  We  may  concede  that,  as  a  general  rule, 
this  is  correct  But  we  think  there  may  be  construction 
claims  which  appeal  as  strongly  to  the  conscience  of  a  court 
of  equity  as  the  debts  which  are  commonly  known  as  oper* 
ating  expenses,  and  we  further  think  we  have  such  claims  in 
those  now  under  consideration. 

At  the  time  the  first  mortgage  was  executed  the  railway 
was  but  an  inchoate  enterprise.  The  face  of  that  mortgage 
shows  that  but  a  few  miles  had  been  completed,  and  that  it 
was  contemplated  between  the  company  and  the  mortgagees 
that  the  construction  was  to  continue,  and  that  the  bonds  se* 
cured  by  the  mortgage  should  issue  as  the  road  progressed. 
The  second  mortgage  also  shows  upon  its  face  that  the  con- 
struction of  the  road  was  to  continue.  The  mortgages  cov- 
ered not  only  the  road  which  was  completed  at  the  time  they 
were  executed,  but  also  that  which  was  to  be  subsequently 
constructed.  While  the  construction  was  still  progressing, 
the  receiver  was  appointed,  and  the  holders  of  the  claims  de- 
prived of  their  ordinary  remedies  for  the  collection  of  their 
debts.  From  the  operation  of  the  road,  the  receiver  made  net 
earnings  amounting  to  9270,721.41,  a  sum  more  than  suffi- 
cient to  pay  these  claims,  and  all  others  to  which  priority  was 
allowed.  This  money  was  expended  under  the  orders  of  the 
court  in  paying  interest  on  the  bonds,  and  in  making  valuable 
and  permanent  improvement  upon  the  property  subject  to  the 
mortgages. 

The  question  here  is  as  to  the  right  of  priority  of  payment 
out  of  the  net  earnings  of  the  road  while  under  control  of  the 
court  The  opinion  in  Fosdiek  v.  SehaU^  99  U.  8.  235,  recog- 
nizes that  debts  incurred  for  "  useful  improvements  ^  have,  as 
to  the  net  income,  a  preference  over  the  mortgage  debts.  We 
understand  the  term  "  useful  improvements  '^  to  include  not 
only  necessary  repairs,  but  also  such  changes  in  and  addi* 
tions  to  structures  already  completed  as  may  be  deemed  ad- 
vantageous to  the  road  in  a  financial  point  of  view,  and  such 
as  prudent  management  would  demand.  Such,  we  would 
think,  would  be  debts  created  in  substituting  an  iron  and 
stone  bridge  for  one  made  of  wood.     Such  would  be  the  ex- 
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pense  of  a  change  from  a  narrow  gauge  to  a  standard  gauge, 
when  the  eicigencies  of  the  traffic  or  other  circamstances  are 
Buch  as  to  demand  that  change  in  order  to  prevent  the  utter 
failure  of  the  enterprise,  and  to  keep  up  the  railway  as  ^a 
going  concern."  Ordinarily,  when  mortgages  are  issued  upon 
completed  roads,  it  is  not  contemplated  that  its  income  is  to  be 
applied  to  the  construction  of  new  road.  In  such  cases,  debts 
incurred  for  such  new  construction  ought  to  have  no  claim 
against  the  bond-holders,  either  as  to  the  corpu$  or  the  income 
of  the  property.  But  when  mortgages  are  executed  upon  an 
unfinished  road,  and  they  show  upon  their  face  that  it  waa 
contemplated  that  the  work  of  construction  should  be  prose- 
cuted to  completion,  and  when  the  mortgages  attach  to  the 
new  road  as  fast  as  it  is  finished,  we  are  of  opinion  that  the 
new  road  should  be  considered  a  ^useful  improvement,"  and 
that  if  the  road  be  put  in  the  hands  of  a  receiver  before  the 
work  and  materials  are  paid  for,  holders  of  the  claims  for 
such  work  and  material  should  be  paid  from  the  net  income 
of  the  road  while  under  control  of  the  court,  if  there  be  any. 
The  claims  now  under  consideration  accrued  within  six 
months  before  the  appointment  of  a  receiver,  and  the  hold- 
ers, being  guilty  of  no  laches,  were  prevented  by  the  action  of 
the  court  from  subjecting  the  property  to  the  payment  of  their 
debts  through  the  courts  of  law.  We  think,  therefore,  it  was 
the  duty  of  the  court  to  protect  them  in  its  final  decree,  if 
there  was  on  band  a  fund  which  could  be  applied  to  the  pay- 
ment of  their  debts. 

The  net  earnings  of  the  road  were  not  on  hand  at  the  time 
of  the  trial,  but  had  been  expended  by  order  of  the  court  in 
paying  interest  on  the  bonded  debt  and  in  improvements 
upon  the  property  subject  to  the  mortgage,  which  enhanced 
its  value  to  the  full  amount  so  expended  upon  it  In  refer- 
ence to  the  earnings  of  the  road,  counsel  for  this  appellant 
expressly  concede  ''that  the  mortgagees'  rights  thereto,  as 
against  common  creditors,  did  not  attach  until  the  trustee  or 
the  mortgagees  took  possession  in  person  or  by  agent,  or  by  a 
receiver  appointed  at  their  instance."  Their  concession  is  the 
result  of  a  well-established  line  of  decisions  in  the  highest 
court  of  the  country:  Galveston  etc  JZ.  H,  Co.  v.  Cowdrey^  11 
Wall.  459;  Gilman  v.  lUinois  Tel  Co.,  91  U.  8.  603;  American 
Bridge  Co.  v.  Heidelhanh,  94  U.  8.  798;  Fosdiek  v.  Schall,  99 
U.  8.  235.  They  insist,  however,  that  since  they  were  not 
parties  to  the  suit  when  the  court  ordered  the  funds  to  be 
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applied  to  HbfB  Beveral  porpo0e8  mentioned^  and  sinee  thej 
cannot  be  eoneidered  as  having  consented  to  such  application, 
the  appropriation  to  the  payment  of  interest  and  <tf  improTe* 
ments  upon  the  road  is  not  to  be  considered  snch  a  diTereion 
as  *' wonld  require  them  to  be  reimbursed  either  by  the  mort- 
gpagees  or  out  of  the  cerptit  of  the  property.**  We  do  not 
understand  that  the  right  of  creditors  having  an  equitable 
claim  upon  the  net  earnings  of  an  insolvent  railway  to  be  re- 
imbursed, when  these  earnings  have  been  diverted  to  anotber 
purpose,  depends  upon  the  consent  of  any  party.  The  prin- 
ciple is,  not  thai  the  mortgage  creditors  are  responsible  for 
the  diversion,  bat  that  the  diversion  was  in  derogation  of  the 
rights  of  those  entitled  to  the  fund,  sikI  that  therefore  the 
money  should  be  restored.  The  bond-holders  have  reoeiyed 
the  entire  benefit  of  the  diveraion  in  this  case,  either  directly 
in  money  or  indirectly  in  the  enhaaoement  of  tiie  valoe  of 
'^'  the  property  subject  to  their  mortgages;  and  if  they  haye  no 
superior  right  to  the  net  earnings,  it  follows  that  they  hays 
no  right  to  complain  of  the  action  of  the  court  in  restoring 
that  fund  from  the  proceeds  of  the  sale  of  the  mortgaged 
property. 

.  We  have  found  no  case  in  which  preference  to  claims  for 
work  done  and  material  used  in  construelkm  <ef  new  road  bavo 
been  given  a  preference  over  the  debts  seeursd  by  nwrtgage. 
On  the  other  hand,  there  are  several  cases  in  which  svch  prefei^ 
ence  has  been  denied;  but  we  think  each  of  these  cases  differs 
in  some  important  particular  from  this.  In  Hale  t.  FroH^  99 
U.  S.  889,  a  claim  for  construction  material  was  denied  pri- 
ority. The  report  of  the  case  is  meager,  but  it  would  seem, 
from  a  remark  in  the  opinion  in  WiUiamMon  ¥.  Wa$kington  Ciijf 
etc.  R.  R.  Co.,  83  Gratt  631,  '<  that  this  material  was  used  in 
the  construction  of  an  independent  brsxich  road.^  In  Porter 
y.  PitUburg  Bes$emer  StteL  Co.,  120  D.  &  649,  and  Band  t. 
Savannah  etc.  R.  R.  Co.y  17  8.  C.  219,  the  effect  was  to  charge 
the  construction  claims  upon  the  railway  itself^  in  preference 
to  the  mortgage  debts.  It  does  not  appear  that  in  either  case 
there  was  any  net  income  from  the  operation  of  the  road  while 
in  the  hands  of  the  court.  From  the  report  of  the  case  of 
Addison  v.  Lewis,  75  Va.  701,  it  does  not  appear  that  there 
was  any  net  income  to  the  credit  of  the  cause,  or  that  K  had 
been  diverted.  The  petition  of  interveners  simply  showed 
that  their  claim  was  due  them  as  contractors  in  building  an 
tztension  of  the  railway,  without  an  averment,  so  far  as  the 
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opinion  shows,  of  aay  other  dreamBtance  onlilliBg  them  to 
equitable  ooneideration. 

It  follows  that  we  are  of  opinion  that  the  court  did  not  enr 
in  awarding  priority  to  the  construction  claims. 

The  appellant  tnist  company  also  inaiets  that  the  court 
erred  in  giving  priority  to  the  class  of  claims  designated  as 
claims  having  '^  statutory  liens."  The  court  found  that  the 
holders  of  these  claims  were  secured  by  a  lien  upon  the  rail- 
way and  its  equipmentei  by  virtue  of  the  act  of  February  18, 
1879:  Sayles's  Giv.  Suts^  art.  8179  a,  and  note.  The  first 
mortgage  was  executed  before  the  passage  of  this  act,  and  it  is 
urged  that  by  reason  of  this  fact  the  act  is  inoperative  as  against 
the  bonds  secured  by  that  mortgage.  The  argument  is,  that 
the  act  as  applied  to  the  holders  of  obligations  secured  by 
mortgages  existing  on  the  railway  at  the  time  the  act  took  effect 
is  in  derogation  of  tbe  constitution  of  the  state  and  that  of  the 
United  States,  and  is  therefore  void.  We  doubt  whether  this 
position  can  be  successfully  maintained:  Pnmdent  InstittUian 
▼.  Jersey  City^  113  U.  S.  606;  but  we  do  not  deem  it  necessary 
to  decide  the  question.  The  special  master  found  that  all 
these  debts  were  due  for  labor  performed  in  the  construction, 
operation,  and  maintenance  of  the  railway  within  twelve  months 
before  the  appointment  of  the  receiver.  The  report  in  this 
respect  was  not  oontested.  The  claims  are  therefore  of  such  a 
character  as  to  entitle  them  to  priority  of  payment  out  of  the 
net  earnings  of  the  property  in  the  hands  of  the  receiTer,  nth 
less  priority  should  be  denied  them  by  reason  of  the  fact  that 
they  did  not  accrue  within  the  six  months  next  preceding  the 
receiver's  appcnntment. 

When  a  court  appoints  a  receiver  of  the  property  of  a  rait 
way  company,  and  makes  an  order  directing  him  to  pay  claims 
of  its  operatives  for  services  rendered  prior  to  the  appointment, 
it  would  seem  proper  to  prescribe  a  period  of  time  within 
which  the  debts  to  be  so  paid  should  have  acemed.  But  we 
think  such  an  carder  should  be  only  provisional,  and  that  it 
eoold  not  properly  be  held  conclusive  against  any  one  not  a 
party  to  the  suit  at  the  time  the  order  was  made.  In  this  case, 
the  courts  in  accordance  with  the  more  general  praetioe,  fixed 
that  limit  as  to  time  at  six  months  before  the  leoeiTer's  a^^lnt- 
ment.  Such  a  limit  is  purely  arbitrary,  but  as  long  as  it  is 
simply  provisional  it  is  proper.  The  court  seems  to  have  been 
of  opinion  that  the  time  fixed  in  the  order  of  appointment 
should  goYern  throughout  the  case.    The  rule  laid  down  by 
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the  court  is,  that  the  holders  of  olaims  for  operating  expenses 
have  a  right  to  the  current  revenue  superior  to  that  of  the 
mortgage  creditors,  and  that  it  continues  until  it  is  lost  by 
such  delay  in  the  prosecution  of  their  claims  as  should  be 
sufficient  to  bar  their  equity.  The  period  of  time  necessary 
for  this  purpose  depends  upon  the  circumstances  of  each  par- 
ticular case.  That  the  period  and  the  right  are  not  dependent 
upon  the  implied  consent  of  the  bond*holders  to  the  order  of 
the  court  which  appoints  the  receiver,  and  directs  the  payment 
of  claims  of  certain  classes  which  have  accrued  within  a  fixed 
period  of  time  prior  to  the  order,  is  shown  by  the  case  of  the 
Union  Trust  Company  y.  Illinois  etc,  Ry  Co.y  117  IT.  S.  434,  in 
which  the  mortgagees  were  not  parties  to  the  suit  at  the  time 
the  receiver  was  appointed  and  the  order  was  made. 

The  limitation  of  not  longer  than  six  months  has  been  the 
rule  in  the  trial  courts,  but  in  the  supreme  court  of  the  United 
States  claims  have  been  allowed  which  accrued  for  a  much 
longer  period  before  the  receiver's  appointment.  In  Hale  ▼. 
Frost,  99  U.  S.  889,  the  claim  of  Hale,  Ayer,  ft  Co.,  which 
was  allowed  priority,  was  for  supplies  to  the  machinery  de- 
partment furnished  nearly  two  years  before  the  receiver  took 
possession. 

In  Bumham  t.  Bowsn,  111  U.  S.  777,  it  did  not  appear  that 
the  debt  accrued  within  six  months  before  the  appointment. 
In  the  following  cases,  also,  that  limit  appears  to  have  been  dis- 
regarded: Dov^l(issY.Cline,\2  Bush,  608;  WiUiamson  t.  Washr 
ington  City  etc.  R.  R.  Co.,  33  Gratt.  624;  Skiddy  v.  AOantieeie. 
S.  R.  Co.,  8  Hughes,  820;  Atkins  t.  Petersburg  R.  R.  Co.,  S 
Hughes,  807.  In  Blair  v.  Railroad  Co.^  17  Am.  &  Eng.  B'y  Gas. 
387,  the  court  recognised  liens  accruing  under  the  statutes  of 
Missouri,  and  gave  to  similar  claims  from  other  states,  when 
there  was  no  statute  allowing  such  liens,  an  equal  dignity.  If 
it  was  meant  to  place  them  upon  the  same  footing  merely  as 
to  the  time  of  their  accrual,  the  principle  would  seem  sound. 
Equity  follows  the  law,  and  if  there  be  no  law  directly  appli- 
cable it  will  follow  the  analogy  of  the  law.  The  creditors 
whose  claims  are  now  under  consideration  had  a  lien  given  by 
law  upon  the  railroad  and  its  equipments.  Let  it  be  conceded 
that  it  was  subsidiary  to  the  mortgages.  They  nevertheless 
had  a  lien  against  the  railway  company,  and  a  right  to  enforce 
it  against  the  equity  of  redemption  in  the  property.  The 
twelve  months  during  which  that  right  continued  to  exist  had 
not  elapsed  when  the  court  took  control  of  the  assets  of  the 
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company.  We  are  of  opinion  that  they  should  not  be  held 
guilty  of  laches  in  prosecuting  their  claims  until  their  lieni 
were  lost  by  delay,  and  that  the  mere  lapse  of  more  than  six 
months  between  the  time  in  which  the  claim  accrued  and  the 
appointment  of  a  receiver  does  not  afford  a  sufficient  reason 
for  denying  a  priority  to  which  they  would  otherwise  be  en- 
titled. 

To  some  of  these  claims  there  are  more  specific  objections. 
It  is  urged  that  the  claims  embraced  in  exhibit  6  of  the  math 
ter's  report  were  not  for  labor  furnished  upon  the  railway. 
The  report  of  the  master  is,  that  *' exhibit  B  is  a  list  of  claims 
for  board  alleged  to  have  been  furnished  either  by  interveners 
or  by  others,  and  the  claims  therefor  assigned  to  interveners, 
to  mechanics,  laborers,  and  operatives  employed  by  said  rail- 
way company  in  the  construction,  maintenance,  and  operation 
of  its  railway  or  its  equipments."  It  appears  that  it  was  the 
understanding  between  the  company,  the  laborers,  and  the 
boarding-house  keepers  that  the  company  should  retain  a  suf- 
ficient amount  of  the  wages  of  the  laborers  to  pay  their  board, 
and  that  the  wages  so  retained  should  be  paid  to  the  keepers 
of  the  boarding-house  in  discharge  of  the  board.  In  contem- 
plation of  law,  the  transaction  is  the  same  as  if  the  laborers, 
after  the  wages  were  due,  had  in  settlement  of  their  board 
given  orders  upon  the  company  for  an  amount  sufficient  to  pay 
it,  and  the  company  had  accepted  them.  In  equity,  at  least,  it 
is  a  valid  assignment  of  the  debts  due  for  wages. 

So,  alsoy  there  was  an  arrangement  between  the  company,  the 
laborers,  boarding-house  keepers,  and  the  grocers  who  fur- 
nished supplies  to  the  latter,  to  the  effect  that  of  the  money 
retained  from  the  wages  of  the  laborers  for  the  benefit  of  the 
boarding-house  keepers  the  company  should  hold  and  pay  to 
the  grocers  an  amount  sufficient  to  discharge  their  claims  for 
the  supplies  so  furnished.  In  pursuance  of  these  agreements, 
the  company  credited  the  boarding-house  keepers  with  the 
wages  of  the  laborers  retained,  and  also  credited  the  grocers 
with  the  amounts  of  their  bills.  The  claims  so  accruing  in 
the  hands  of  the  boarding-house  keepers  and  in  the  hands  of 
the  grocers  were  properly  treated  as  claims  originally  due  la- 
borers, etc.,  and  duly  assigned  to  the  holders.  That  a  right 
to  priority  attaching  to  a  claim  of  this  character  is  not  de- 
stroyed by  assignment  is  settled  by  the  cases  of  Bumham  v. 
Bawen,  111  U.  S.  777,  and  Union  Trust  Co.  v.  Walker,  107  U.  8. 
596.     This  court  has  held  that  when  a  vendor  sells  land  upon 
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a  eiedit,  and  the  vendee  executes  a  note  for  the  pnrcbase-money 
payable  to  a  third  party,  the  payee  has  a  lien  vi)on  the  land 
for  its  payment:  Pinchain  t.  CoUard,  18  Tex.  S83w  If  the  lien  of 
the  vendor  passes  to  the  payee  in  that  case,  we  see  no  reason 
why  the  principle  should  not  apply  to  these  claims.  In  some 
instances,  where  a  number  of  these  debts  doe  for  wages  had 
become  the  property  of  one  person,  the  company  gave  the 
signee  a  promissory  note  for  the  aggregate  amount, 
merely  changed  the  evidence  of  the  indebtedness,  and  did  not 
change  the  character  of  the  debts. 

Appellee  Jacob  Bins  was  the  holder  of  many  of  these  olainas, 
for  some  of  which  he  took  the  notes  of  the  company  indorsed 
by  Paul  Bremond.  It  is  insisted  that  this  was  a  waiver  of  his 
lien,  if  any  he  had.  The  claim  for  pri(Nri1y  is  held  not  to  be  a 
lien,  and  hence  the  law  of  liens  is  not  applicable.  Bat  the 
special  master  found  in  relation  to  these  claims,  as  a  matter  of 
&ct,  that  in  taking  the  indorsement  there  was  no  intention  to 
waive  a  lien  against  the  company.  In  this  state,  we  hold,  as 
to  vendors'  liens  at  least,  that  the  taking  of  an  independent 
security  of  any  character  is  prima  facie  a  waiver  of  Uen,  bat 
that  in  every  case  it  is  a  matter  of  intention  to  be  determined 
by  the  evidence. 

It  is  also  assigned  that  the  oonrt  erred  in  giving  priority  to 
the  claim  of  the  Dixon  Manufacturing  Company.  It  is  not 
objected  that  their  claims  were  not  for  operating  expenses,  and, 
as  originally  incurred,  would  not  have  been  payable  under  the 
court's  order  made  when  it  appointed  the  receiver.  The  objec- 
tion is,  that  the  claim  consisted  in  part  of  two  promissory  notes 
made  by  the  company  and  indorsed  by  Bremond.  The  qpedal 
master  found  that  there  was  no  intention  to  waive  any  Hen  in 
tsking  Bremond's  indorsement  What  we  have  pcevionsly 
said  is  sufficient  to  dispose  of  this  qttestion. 

The  appellant  the  Union  Trust  Company  also  complains 
that  the  court  erred  in  adjudging  that  a  claim  of  appellee  Bins, 
consisting  of  three  promissory  notes  which  purported  to  be  es* 
enred  by  a  pledge  of  three  fourths  of  the  gross  earnings  of  the 
railway,  were  *'  entitled  to  priority  pari  postu  with  the  claims 
tot  operating  expenses."  These  notes  were  given  for  money 
borrowed  to  pay  interest  on  the  bonds,  and  each  contained  a 
stipulation  as  follows:  ^  Three  quarters  of  the  gross  earnings 
of  the  road  from  date  is  pledged  in  liquidation  of  this  note." 
We  are  unable  to  see  how  a  mere  stipulation  of  this  character 
hava  any  legal  effect    If  the  company  bad  placed  tiie 
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road  in  the  hands  of  the  payee^  or  of  somo  third  persoo  to  be 
operated  until  from  three  fourths  of  the  groee  iccome  the  notes 
would  have  been  paid,  the  contract^  ejLoept  as  to  the  rights  of 
third  parties,  would  have  been  yalid.  8o»  also,  perhaps,  if  it 
had  been  made  the  duty  of  8ome  one  who  had  accq>ted  the 
trust  to  receive  and.  apply  the  income.  In  Jones  on  Liens,  it 
is  said  that  '*  the  rule  that  an  equitable  assignment  can  be  ef« 
fected  only  by  a  surrender  of  control  over  the  funds  or  prop- 
erty assigned  is  one  that  is  strictly  held  to.  A  mere  promise 
that  the  goods  shall  be  held  in  trust  for  the  benefit  of  another, 
and  that  the  proceeds  shall  be  paid  to  him,  does  not  amount 
to  an  equitable  assignment  of  the  goods  or  a  specific  lien  upon 
them;  for  in  such  case  the  owner  retains  control  of  the  goods, 
and  may  appropriate  them  or  their  proceeds  to  the  payment 
ei  oiher  creditors,  and  the  holder  of  such  promise  cannot  fol- 
low the  goods  any  more  than  he  can  follow  the  proceeds.  He 
baa  no  lien  either  upon  the  goods  or  their  proceeds.  The  owner 
violated  his  promise,  and  for  this  he  is  personally  responsible.'* 
The  text  is  supported  by  the  case  cited:  Oibeon  v.  Stones  43 
Barb.  285.  A  mortgage  upon  a  stock  of  goods  with  a  right 
expressly  or  impliedly  reserved  to  the  mortgagor  to  remain  in 
possession,  and  to  continue  to  sell  them  in  ordinary  course  of 
trade,  is  void, — if  for  no  other  reason,  because  the  reservation 
of  the  right  to  sell  is  inconsistent  with  the  idea  of  a  lien.  More- 
over, if  a  mortgagee's  right  to  the  net  earnings  of  a  railway  is 
not  effected  until  he  takes  possession  either  by  himself  or 
through  a  receiver  in  pursuance  of  the  terms  of  the  mortgage, 
as  was  held  in  Oilman  v.  lUinoia  etc.  Tel  Co.,  91  U.  8.  603,  we 
do  not  see  how  the  appellee  Binz  has  acquired  any  claim  upon 
the  gross  earnings  in  this  case.  We  think  the  court  erred  in 
giving  these  claims  priority  over  the  bonded  debt. 

This  disposes  of  all  assignments  of  error  presented  by  brief, 
except  that  of  appellees  Milby  and  Dow.  They  intervened  for 
the  e8tabli§hment  of  two  claims  against  the  railway  company, 
whicli  were  for  coal  furnished  for  the  purpose  of  operating  its 
road.  One  aeeraed  in  December,  1884,  and  the  other  in  Jan- 
uary, 1886, — the  one  a  little  more  and  the  other  a  Httle  less 
than  six  months  prior  to  the  appointment  of  the  receiver. 
Priority  in  payment  was  allowed  to  the  junior  claim,  but  was 
denied  to  the  older.  We  see  no  sufficient  reason  for  the  die- 
tiiictioii,  and  it  seems  tons  arbitrary.  There  was  no  circum- 
ptance  dSsdosed  by  the  report  of  the  master  or  the  evidenee 
upon  the  trial  to  show  laches  as  to  the  one  claim  more  than  as 
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to  the  other.  In  the  case  of  Bwmltam  t.  Bowen^  111  U.  S.  777, 
priority  was  allowed  to  a  claim  for  the  price  of  coal  fiimifihed 
to  the  railway  company,  although  it  did  not  appear  that  the 
claim  accrued  within  aix  months  before  the  receiver's  appoint- 
ment. It  is  evident  from  the  opinion  that  the  period  of  six 
months  was  treated  as  a  matter  of  no  importance.  We  think 
the  court  should  have  held  both  the  claims  of  these  appellees  as 
entitled  to  payment  prior  to  the  mortgage  bonds. 

So  much  of  the  decree  of  the  lower  court  as  awards  priority 
of  payment  over  the  mortgage  debt  to  the  claim  of  appellee 
Binz,  consisting  of  three  promissory  notes,  and  amounting  at 
the  date  of  the  decree  to  the  sum  of  $2,890.25,  principal  and 
interest,  and  so  much  of  the  decree  as  refuses  such  priority  to 
the  claim  of  appellees  Milby  and  Dow,  for  $541.65,  is  reversed, 
and  a  decree  will  be  here  rendered  directing  that  the  said  claim 
of  appellee  Binz  be  classed  and  paid  pro  rata  with  the  general 
creditors,  and  that  the  claim  of  Milby  and  Dow  be  classed  and 
paid  prior  to  the  mortgage  bonds.  In  all  other  respects  tha 
judgment  is  affirmed. 

The  Houston  East  and  West  Texas  Railway  Company  will 
pay  all  costs  of  the  appeal.  The  heirs  of  Mary  Bremond  and 
S.  K.  Mcllhenny,  administrator,  of  Paul  Bremond,  will  pay  all 
costs  incurred  by  reason  of  their  cross-appeaL  The  Union 
Trust  Company  will  recover  of  appellee  Bins  one  flfUeth  of 
the  costs  of  its  appeal,  and  will  be  adjudged  to  pay  all  other 
costs  by  it  incurred. 

Reversed  in  part  and  rendered. 


Attornit  asb  Ousht  ^  RfOHT  TO  Quwmxm  Anoaifart  P6whi  to 
Afpbab.  —  An  attorney  onoe  admitted  to  repreeent  a  party  is  the  anthorixed 
attorney  so  long  mm  his  name  appears  on  the  record:  WaUm  t.  Sug^  FhilL 
(N.  O.)08;  93  Am.  Dea  680,  and  note;  Board qf  (kmmi§§bnm$ t.  Tommgtr^  S9 
CaL  147;  87  Am.  Dec.  164,  and  note  169,  on  when  client  may  ahaage  attor- 
ney. 

RiEOSiVKBS  — PowBB  OF  OouRT  OVKB  Salu  ST.  —  A  hIc  oodar  ezeoatioa 
of  property  in  the  onstody  of  a  reodyer  ia  void  onlest  authorised  fay  tiia  oouii 
WaUing  v.  Miller,  108  K.  T.  173;  2  Am.  St.  Rep.  4I0O,  and  note. 

Ck>RPoiunoN8  —  RiooBDS  or,  as  Bvidknci.  — *  Hie  minntci  of  the  macilfaig 
of  a  corporation,  if  identified,  are  prima/aeie  evidence  of  the  atatemenla  oob- 
tained  therein,  and  the  burden  of  proof  ia  on  him  who  nndertakei  to  rehat 
this  presamption:  Semple  y.  Olam,  91  Ala.  246;  24  Am.  St.  Repi  SM^  and 
note. 

Imtkrvbmtion  —  Applioation  —  SunrmsNOT  ors  See  note  Id  Bnmm  v* 
gni^  16  Am.  Dec  180;  note  to  Locrote  t.  ifawmi;  li  Aok  ]>ee.  IML 
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Ellis  v.  Bonnib. 

USO  TtZAB,  198.] 

TiTLB  TO  ICatibial  lOR  BviLDnro  TO  BK  EaiorsD  OH  Lakd  ov  Tubobammm 
Vxsrs,  WHXH.  —The  role  in  relation  to  aote  necessary  to  pass  title  to  the 
purchaser  of  goods  ordered  to  be  manufactured  is  applicable  only  to  con- 
tracts relating  to  personal  property  in  the  possession  of  the  manufacturer, 
but  is  not  applicable  to  contracts  for  the  oonstruction  of  houses  upon  land 
owned  or  controlled  by  the  purchaser.  If  a  party  contracts,  out  of  his 
own  material,  to  oonstmot  a  house  upon  the  lot  of  another,  the  legal  title 
to  the  material  will  remain  in  the  contractor,  and  will  be  liable  to  seizure 
and  sale  for  his  debts,  subject  to  such  equities  as  may  exist  in  favor  of 
others;  but  if  he  contracts  to  sell  to  the  owner  of  the  lot  the  material  for 
the  house,  and  also  to  construct  the  house,  intending  that  the  property 
an  the  material  shall  be  in  the  owner  and  at  his  risk  until  the  house  is 
eompleted,  the  legal  title  to  the  material  will  Test  in  the  owner  of  the 
lot  upon  its  delivery. 

FirBOHASBB  Who  Makes  Pabt  Patmbht  Aoquxrib  Ihtbhot  Bittitud  to 
Pbotkotiok.  —  Where,  under  a  contract  with  a  building  oompany  for 
the  construction  of  houses  upon  the  land  of  a  purchaser,  the  company 
deliTcrt  material  upon  the  ground,  upon  which  the  purchaser  makes  a 
part  payment^  and  the  material  so  furnished  is  seised  and  sold  under  aa 
attachment  as  the  property  of  the  building  oompany,  the  purchaser  al 
the  sale  made  under  the  attachment  cannot  take  the  material  out  of  tho 
possession  of  the  owner  of  the  lot  without  paying  to  him  the  amoant  «f 
nooey  he  paid  on  his  contract^  with  intorest.  In  such  oaae^  the  levy 
■hould  be  made  by  notioe,  and  not  by  taking  possession. 

■ZBHPLABT   DaICAOSB  MOT    AlLOWID  WHBRS   No  BlBKBHT   OF   FRAUD  OB 

OrrBBMiOB.  —  In  an  action  to  recover  damages  for  a  wrongful  attadh* 
meat,  ezemplaiy  damages  are  not  recoverable^  if  the  plaintiff  in  the  at- 
tachment believed  that  the  property  attached  was  sabjaot  to  the  payment 
of  hia  debt^  and  thore  is  no  element  of  oppression  or  maliosb 

Brady  and  Ring^  for  the  appellant 

H.  F.  Fisher  J  and  Jones  and  Oamett^  for  the  appellee. 

Hbnbt,  a.  J.  The  Hoaston  Building  Company  was  a  cor- 
poration engaged  in  the  manufacture  and  sale  of  portable 

honaea. 

Bonner  contracted  with  an  agent  of  the  company  for  the  pur- 
chase and  erection  of  two  portable  housea  upon  a  designated 
lot  in  the  city  of  Houston  of  which  he  had  control.  The  price 
agreed  to  be  paid  for  the  houses  when  erected  was  $1,638.  It 
seems  that  the  building  company  only  had  in  stock  at  the 
time  of  the  agreement  the  material  for  two  portable  houses, 
together  with  a  lot  of  material  or  fragments  left  over  from 
other  sales.  The  evidence  tends  to  show  that  on  account  of 
financial  difficulties  the  business  had  about  come  to  a  close. 

While  the  evidence  refers  to  tho  transaction  with  Bonner  as 
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a  sale  of  ''  two  houses/*  it  appears  that  the  material  for  their 
construction  was  not  quite  completat  acd  that  the  agent  of  the 
building  company  agreed  to  supply  the  deficiency  by  purchad- 
ing  the  necessary  material  elsewhere,  and  that  it  would  eoai 
about  two  hundred  dollars.  The  agent  of  the  building  com- 
pany delivered  the  material  on  hand  upon  the  lot  designated 
by  Bonner,  preparatory  to  its  being  there  put  together,  upon 
which  Bonner  paid  to  him  $1,038  of  contract  price.  Subse- 
quent to  such  delivery  and  payment,  appellant  caoaed  a  writ 
of  attachment  against  the  building  company  to  be  levied  upon 
the  material,  which  was  subsequently  sold  in  pursuance  of  the 
levy  as  the  property  of  the  building  company,  and  purchased 
by  Ellis. 

Bonner  instituted  this  suit  to  recover  actual  and  exemplary 
damages,  resulting  in  a  verdict  and  judgment  in  his  favor  for 
two  thousand  dollars  actual  and  two  thousand  dollars  exem« 
plary  damages. 

Appellant  requested  the  court  to  charge  the  jury  to  find  tor 
the  defendant,  and  assigned  as  error  the  refusal  of  the  court  to 
give  the  charge.  In  support  of  the  assignment,  appellant  in 
his  brief  refers  to  the  case  of  Qamwiage  v.  iUexander,  14  Tex. 
414,  and  quotes  from  the  opinion  as  follows:  — 

^^  The  rule  in  relation  to  acts  necessary  to  pass  property  to 
the  purchaser  of  any  goods  ordered  to  be  manufactured  is  that 
stated  by  Story  in  his  treatise  on  sales,  via.:  '  Where  the  con- 
tract of  sale  is  executory,  and  for  an  article  which  is  not  in 
existence  at  the  time  of  sale,  but  is  to  be  manufactured  or  made, 
or  is  to  be  grown,  no  property  passea  therein  to  the  vendee 
until  the  tiling  is  not  only  finished,  but  is  either  actually 
delivered  to  him  or  at  least  set  aside  and  appropriated  to  him 
and  accepted  by  him.'  Nor  does  it  make  any  diffbrence  ibat 
the  price  is  advanced,  or  that  the  time  and  mode  of  pajring  are 
agreed  upon,  or  that  the  dimensions  of  the  contract  are  statod." 
And  further,  in  the  same  ease,  the  court  says:  ^  Goods  when 
manufactured  to  order  must  not  only  be  set  apart,  but  they 
must  be  delivered  by  the  mechanic,  or  they  mnet  be  acoepted 
or  approved  by  the  vendee  before  they  can  become  his  propertj 
or  at  his  risk." 

We  do  not  think  that  the  rule  here  invoked  is  applicable  to 
the  facts  of  this  case.  Oontraots  with  regard  to  the  pnrdiafls 
of  manufactured  articlee,  to  which  the  authorities  referred  to 
api^y,  relate  to  personal  property  in  the  puuacsiiun  of  the 
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manufacturer,  and  not  to  oonstracting  a  dweHing-lioufle  upon 
land  owned  or  controlled  by  the  purchaser. 

It  waa  within  the  power  of  the  partiee  to  contract  either  that 
the  title  to  the  material  should  Teet  in  Bonner  when  it  waa 
delivered  upon  the  lots,  or  that  it  should  remain  in  the  build- 
ing company  until  the  construction  of  the  houses  was  oomi^tOi 
and  should  then  Test  in  Bonner, 

Evidence  upon  the  point  was  introduced.  It  is  not  netfee-* 
sary  or  proper  for  us  to  express  an  opinion  as  to  the  weight  or 
result  of  the  evidence,  further  than  to  say  that  some  of  it  was 
evidently  merely  an  expression  of  the  opinion  of  the  witnesses. 
Upon  another  trial  it  will  be  proper  for  the  witnesses  to  state 
what  the  contract  with  regard  to  the  purchase  was,  and  also 
what  acts  were  done  under  it,  without  giving  their  own  oon- 
clusions  as  to  the  legal  effect  of  the  contract 

If  the  contract  was  that  the  building  company  should  con* 
struct  the  houses  out  of  its  own  material,  then  the  legal  title 
in  the  material  would  remain  in  it,  and  would  be  liable  to 
seisure  and  sale  for  its  debts,  subject  to  such  equities  as  might 
exist  in  £eivor  of  others. 

It  would  be  different  if  the  agreement  of  the  oompany  was 
to  sell  to  Bonner  the  material  for  the  houses  and  also  to  con- 
struct the  houses,  intending  that  the  property  in  the  material 
should  be  in  him  and  at  his  risk  until  the  construction  of  the 
houses  should  be  completed.  What  the  contract  was  hi  these 
respects  is  a  question  of  bat  for  the  jury  to  find,  eonsidering 
all  that  was  said  and  done  by  the  parties  before  the  levy  of  the 
writ  of  attachment. 

If  the  contract  was  intended  to  be  a  sale  of  the  material,  the 
delivery  of  it  upon  a  lot  controlled  by  Bonner  would  be  suffi- 
cient to  make  the  title  pass  to  him  in  the  material  so  deliv- 
ered. But  if  the  agreement  was  that  the  building  company 
should  deliver  to  Bonner  completed  houses,  and  not  that  the 
title  in  the  material  to  be  used  should  vest  in  him  before  it 
was  used  in  the  buildings,  then  the  mere  delivery  of  the  lum- 
ber upon  the  designated  lot,  and  a  partial  payment  for  it,  would 
not,  as  between  the  building  company  and  Bonner,  vest  the 
title  in  the  material  in  the  latter  before  the  completion  of  the 
houses:  Benjamin  on  Sales,  sec.  340. 

Under  our  statute  with  regard  to  mechanics'  liens,  wb  think 
the  rule  would  be  different  where  third  parties  furnish  material 
for  the  building.  But  if,  under  a  proper  construction  of  the 
sontract,  the  title  to  the  material  remained  in  the  building 
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company  before  being  put  into  the  building,  and  was  there- 
fore subject  to  levy  for  its  debts,  it  does  not  follow  that  Bonner 
had  not  acquired  in  it  an  interest  which  should  be  protected. 

If  it  be  conceded  that  the  title  to  the  material  remained  in 
the  building  company,  still  it  had  delivered  the  lumber  to 
Bonner  and  received  money  from  him  as  a  payment  upon  it 
under  circumstances  that  justified  him  in  believing,  and  suffi* 
oient  to  at  least  show  an  implied  contraot,  that  the  very 
material  should  be  used  in  the  construction  of  the  houses. 
Under  such  circumstances,  the  building  association  would  not 
have  been  allowed  to  take  the  property  from  Bonner's  posses- 
sion, and  deprive  him  of  it  as  a  security  for  the  money  paid 
by  him. 

The  plaintiff  in  attachment  knew  the  facts  and  could  not  ac- 
quire a  greater  right  than  the  building  company  had.  If  the 
title  remained  in  the  building  company,  Ellis,  by  its  seizure, 
sale,  and  conversion,  made  himself  liable  to  pay  to  Bonner  the 
amount  of  money  he  had  paid  upon  his  contract,  with  interests 
In  that  state  of  case,  the  defendant  in  execution  would  not 
have  the  right  of  possession,  and  while  his  interest  would  be 
subject  to  sale,  the  levy  should  have  been  made  by  notice,  and 
not  by  taking  possession:  Rev.  Stats.,  art  2292. 

The  court  did  not  err  in  refusing  to  charge  the  jury  to  find 
for  the  defendant 

The  suing  out  of  the  attachment  is  not  an  issue  in  thia 
cause.    The  only  question  is  with  regard  to  its  levy. 

Notwithstanding  his  knowledge  of  the  facts,  Ellis  believed 
that  the  property  was  subject  to  the  payment  of  his  debt.  We 
can  see  in  the  case  no  element  of  oppression  or  malice. 

We  do  not  think  that  the  oourt  should,  under  the  evideneci 
have  submitted  to  the  jury  the  issue  of  exemplary  damages, 
and  if  that  had  been  proper,  still  the  evidence  does  not  justify 
the  verdict  in  that  respect.  We  do  not  mean  to  intimate  an 
opinion  as  to  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
dict for  the  amount  recovered  as  actual  damages,  if  upon  the 
issue  of  title  the  plaintiff  shall  be  found  entitled  to  recover  the 
value  of  the  material  seized. 

There  is  nothing  in  the  record  showing  that  there  was  any 
error  committed  by  not  deducting  from  the  amount  of  plain- 
tiff's recovery  the  amount  for  which  the  goods  were  sold  ondar 
the  attachment. 

The  judgment  is  reversedi  and  the  cause  is  remanded. 
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OoHTBAcra  FOB  CoNaTBUonoN  —  Whxn  Titlb  Pabsis.  —  A  oontraot  to 
fumish  matoriaU  and  oonatrnofe  a  Taasel  does  not  pass  title  antil  the  vessel 
is  delivered,  and  it  does  not  matter  that  installments  of  the  prioe  are  paid  from 
time  to  time:  Andreum  v.  DuraiU,  UN.  Y.  36;  62  Am.  Dea  65^  and  extended 
note. 

YrxTVKsa.  —  An  unfinished  house  placed  on  land  and  intended -to  remain 
there  is  a  fixture:  Builer  ▼.  Page^  7  Met.  40;  39  Am.  Deo.  757,  and  note; 
so  is  the  lumber  in  a  house  destroyed  by  a  oyolonet  Soger*  v.  OUinger^  30 
Pa.  St.  185;  72  Am.  Daa  694»  and  note. 

Damages  roB  SvvxQ  our  Wkohqwul  Attachment.  —Where. an  attach- 
ment has  been  wrongfully  iisned,  the  party  whose  property  has  been  at- 
tached can  recover  only  actual  damages:  DieHtuon  t.  Maynmrd^  20  La.  Ann. 
06;  96  Am.  Dec.  879,  and  note;  but  where  the  case  is  a  malicious  abuse  of 
the  attachment  process*  he  may  recover  exemplary  damages:  Akaannder  v. 
HarriMon^  38  Ma  258;  90  Am.  Dec  481,  and  note;  Reed  v.  Samuels,  22  Tex. 
114;  73  Am.  Dec  253,  and  note;  Tounuend  ▼•  FonUnott  4S  La.  Ana.  890; 
Kk^  T.  Frwrine,  78  Tex.  853. 


Allen  v.  Long. 

[80  Tbxas,  aSL] 

Jourr-nooK  Company  Dbfinbd.  —  A  joint-stock  company  b  an  assoelaiion 
of  individuals  for  the  purpose  of  profit*  possessing  a  common  capital 
contributed  by-  the  members  composing  it,  such  capital  being  commcoly 
divided  into  shares,  of  which  each  member  possesses  one  or  more,  and 
which  are  transferable  by  the  owner,  the  business  of  the  association  being 
under  the  ooutrol  of  certain  selected  individuals  called  directors.  It  is  a 
g^uui  partnership,  whereof  the  capital  is  divided,  or  agreed  to  be^  into 
shares,  so  as  to  be  transferable  without  the  express  consent  of  all  the  co- 
partners. 

Db  Facto  Corforation,  whbn  Body  Rboabded  ab.  —  A  body  is  regarded 
as  a  de  facto  corporation  only  where  there  has  been  an  effort  to  conform 
to  the  forms  of  law  in  establishing  a  corporation,  and  some  formal  defect 
exists  merely  as  to  the  mode  of  complying  with  the  law,  and  the  body  is 
dealt  with  and  acts  as  a  corporation. 

JODIT-STOGK    A8800IATION  NOT  A  CORPOBATION,  WHBN.  —  An  association  of 

individuals  for  the  purpose  of  profit,  having  a  capital  divided  into  shares, 
and  controlled  by  a  board  of  directors,  but  not  inoorporatod  under  the 
laws  of  the  state,  is  not  a  oorporation,  but  an  unincorporated  joint-stock 
company,  which  is  governed  by  the  general  principles  of  law  applicable 
to  partnerships. 
JoiNT-STooK  Company,  whbn  Nbw  Company,  altrouoh  Oroanibbd  vn- 
DBB  Old  Namb.  — Where  a  joint-stock  company  ceases  operations,  and 
eight  years  afterwards  the  person  who  was  the  last  president  publishes 
in  a  newspaper  a  notice  calling  a  meeting  for  the  alleged  purpose  of  re- 
organizing the  company,  and  at  the  meeting  so  called  a  part  of  the  old 
stockholders,  with  many  new  members,  form  an  association  under  the 
old  name,  which  new  association  incurs  debts,  and  for  the  purpose  of  pay- 
ing them  sells  the  land  of  the  old  association,  the  new  association  is  a 
new  company,  and  not  a  mere  oontiauation  of  the  old;  such  new  com- 
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panj  hu  no  legal  right  to  take  charge  of  and  dispose  of  the  land  of  the 
old  company  to  pay  the  debts  incnrred  solely  by  the  new  eoncem.  espo- 
oially  without  the  consent  of  all  of  the  stoekholdors;  and  a  sale  of  Hm 
land  of  the  old  company,  made  by  the  offioen  of  tfan  new  eompaay,  ii 
null  and  void. 

BUXDKIf  Of  PRO^INO  RlOKT  TO  RaoaYm  PoSSBSSIOH  OV  LaHB  oh  PLATHTlVr. 

—  In  an  action  of  trespass  to  try  title  to  land,  the  burden  of  showing  a 
right  to  recoyer  is  opon  the  plaintifl^  and  if  neither  he  nor  the  defendant 
shows  a  right  to  the  possession.  Judgment  must  be  rendered  in  faTor  cf 
the  defendant. 

MBKBBBS  OW  JoiHT-lirOOK  OOMPAKT  TXRAMTB  IN  OOMMOir,  WHKT.  •*  WhoB  SB 

unincorporated  Joint-stock  association  owning  land  but  owing  no  debts 
becomes /tmetei  (j^fejo^  its  members  hold  the  land  as  tenants  in  common. 
Tbitakt  nr  OoMMmr  oanhov  Sim  na  Go-tshamt  ion  Poasnsioir,  whkh.  — . 
One  tenant  in  common  cannot  maintain  against  his  eo-tenant  a  unit  for 
the  reoorery  of  possession  of  land,  when  the  latter^  possesuon  is  not  nd- 
▼erse  to  his  own  interest,  nor  to  the  title  under  whieh  they  nmst  both 
olaim.  To  authorise  snoh  a  suit^  there  must  be  an  actual  ouster,  and  the 
ouster  and  adverse  holding  most  be  of  such  a  character  as  will  put  the 
statute  of  limitations  in  motion. 

TRB8PA88  to  try  title.  The  defendant's  amended  answer 
consisted  of  a  general  denial  and  plea  of  not  guilty,  and  also 
a  cross-bill  in  which  he  sought  affirmative  relief.  The  other 
facts  are  stated  in  the  opinion. 

Hale  and  Hale^  for  the  appellant. 

E.  Z>.  5«alM,  for  the  appellee. 

Mabb,  J.  We  make  the  following  extracts  frozn  the  ooo- 
olusions  of  fact  found  by  the  court,  aa  we  find  them  in  the 
transcript,  in  order  to  present  the  points  at  issue:  — 

*'  1.  Some  time  in  1868,  the  Lamar  County  Agricultural  and 
Mechanical  Association  was  organized  as  a  joint-stock  com* 
pany  for  the  purpose  of  holding  fairs  in  said  county,  and  ooif 
sisted  of  a  large  number  of  members  who  took  shares  in  said 
association,  and  to  whom  certificates  of  stock  to  the  amount  of 
their  respective  shares  were  issued.  All  of  the  shares  of  the 
capital  stock  agreed  upon  were  taken,  and  aesessmenta  wexe 
then  made  on  the  members  thereof  until  the  whole  stock  thus 
taken  was  paid  up.  Said  association  acted  and  transacted  its 
business  through  a  president  and  directors  annually  elected 
by  the  members.  It  acquired  the  land  in  oontroyersy,  and 
used  it  for  the  purpose  of  holding  fairs  thereon  until  about 
1875.  'Said  association'  in  that  year '  oeased  to  hold  fairs,  and 
never  did  elect  any  president  or  other  officers  after  that  time, 
or  perform  any  other  act  or  do  any  other  business  in  porau- 
anoe  of  the  purpose  for  which  it  was  (Nrganised.' 
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**^2.  About  the  jear  1888,  a  meeting  waa  ealled,  by  notice  in 
a  newspaper,  by  the  person  who  waa  the  last  president  of  the 
aaid  aseoeiation,  for  the  purpose  of  reorganising  the  said  asso- 
oiatioQ,  but  no  actual  notice  was  given  to  a  number  of  the 
members  of  the  original  association  [of]  the  purpose  to  reor- 
ganise the  old  association,  and  a  number  of  them,  among  whom 
was  the  defendant,  had  no  notice.  Some  of  [the]  old  members, 
together  with  a  lurge  number  of  persons  who  had  never  been 
members  of  the  association,  which  ceased  to  do  business  about 
1875,  met  and  organised  a  joint-stock  company  under  the  name 
of  *  The  Lamar  County  Agricultural  and  Mechanical  Associa- 
tion'; elected  a  president,  directors,  and  other  officers;  issued 
a  lai^  amount  of  stock,  which  was  sold;  bought,  sold,  and 
improved,  at  great  expense,  another  and  different  tract  of  land, 
and  thereby  became  largely  indebted;  that  to  pay  such  in- 
debtedness said  association  last  organised,  by  its  authorised 
agent,  sold  and  conveyed  the  land  in  controversy  to  W.  T. 
Gunn,  under  whom  plaintiff  claims;  that  the  organization  of 
the  last  association,  the  receiving  of  new  members,  issuing  and 
selling  of  new  capital  stock,  the  contracting  of  said  indebted- 
ness, and  the  sale  of  the^land  in  controversy  was  all  done  with- 
out the  assent  or  knowledge  of  a  number  of  [the]  members  of 
tiie  first  association,  one  of  whom  was  the  defendant;  that  ho 
owned  twenty-three  shares  of  paid-up  stock  in  the  oripnal  a»- 
socia4aon,  and  was  in  possession  of  the  land  in  controversy  at 
the  time  it  was  so  sold,  and  had  been  for  several  years. 

^  3.  The  court  finds  as  a  matter  of  fiict  that  the  two  organ- 
isations or  jointHitock  companies  above  mentioned  were  not  the 
same. 

**  4«  The  court  finds  against  plaintiff's  plea  of  estoppel.*^ 

Upon  the  above  conclusions  or  findings  of  facts  the  court 
concluded  as  a  matter  of  law  that  the  two  associati(ms  were 
not  the  same;  that  the  last  one  had  no  right  to  oonvey  the 
land,  and  that  no  title,  legal  or  equitable,  passed  by  the  sale 
and  deed  to  Ounn,  unless  it  might  be  the  individual  members 
of  the  old  association  who  joined  the  new;  that  the  land  in  con- 
troversy belonged  to  the  members  of  the  old  association  as 
tenants  in  common,  and  if  the  interest  of  the  members  who 
belonged  to  both  the  old  and  the  new  association  did  pass  by 
the  deed  to  plaintiff's  vendor,  the  plaintiff  is  only  a  tenant  in 
common  with  defendant  O.  E.  Long,  and  cannot  maintain  this 
action,  and  for  these  reasons  gave  judgment  for  defendant 
Oeorge  B.  l^eng. 
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The  assignments  of  error  may  be  sammarised  and  stated  in 
the  following  propositions:  1.  That  the  court  erred  in  hold- 
ing the  association  to  be  a  joint-stock  company  instead  of  a  oor* 
porution.  Appellant  contends  that  it  was  at  least  a  defaeto 
corporation.  2.  In  holding  that  the  association  of  1883  was  a 
new  and  distinct  company  from  the  original  one  of  1868,  ap- 
pellant contending  that  the  former  was  but  a  reorganixation 
anJ  conlinuation  of  the  latter.  8.  In  holding  that  plaintiff 
could  not  recover  upon  the  possessory  title  of  the  association 
of  1883  (claimed  to  be  identical  with  that  of  1868)  against  the 
defendant  Long,  whom  appellant  contends  is  a  mere  trespasser 
on  the  land.  4.  In  holding  that  defendant  is  a  tenant  in  oom- 
mon  with  plaintiff  and  the  other  stockholders  of  the  original 
association  in  the  land  in  dispute,  and  that  therefore  plaintiff 
cannot  mainlain  the  suit  5.  In  not  sustaining  the  plea  of 
estoi)pel  and  ratification  interposed  by  Gunn  and  the  Lamar 
County  Agricultural  and  Mechanical  Association  (new). 

In  addition  to  the  facts  already  enumerated  by  us  in  the 
preceding  synopsis,  as  well  as  those  found  by  the  court  below, 
another  may  be  recited  in  this  connection.  The  associatioa 
of  1883  appears  to  have  consolidated  or  connected  itself  with 
a  race-track  company,  and  continued  the  connection  until  May, 
1884,  wlien  it  severed  its  relation  with  that  company.  This 
was  a  feature  unknown  to  the  original  organization^  and  the 
connection  was  without  the  consent  of  a  number  of  the  stock- 
holders who  objected  to  this  arrangement.  Some  of  them  re- 
fused to  join  the  new  association  on  this  account.  It  does  not 
appear  how  long  the  original  association  was  to  continue.  The 
articles  of  agreement  are  not  found  in  the  record.  So  far  as 
the  record  shows,  there  was  no  incorporation  or  attempt  at  in- 
corporation under  the  forms  of  law. 

1  and  2.  We  think  that  the  evidence  taken  as  contained 
in  appellant's  brief  amply  sustains  the  conclusions  of  the  court 
below,  in  which  it  finds  as  a  matter  of  fact  that  the  associa- 
tions of  1868  and  1883  were  distinct,  and  not  identical.  Host 
material  changes  had  been  made  without  the  consent  of  **  a 
number  of  the  stockholders  "  of  the  original  concern.  In  fact, 
all  of  the  findings  are  supported,  except  perhaps  the  one  that 
the  defendant  did  not  have  notice  of  the  new  organisation. 
He  admits  that  he  wns  present  thereat,  but  as  a  mere  specta- 
tor. We  do  not,  however,  deem  it  important  to  determine  the 
legal  effect  of  his  notice  vel  non  in  the  disposition  we  shall 
make  of  the  case.     An  accurate  lexicographer  of  law  defines  a 
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joint-stock  company  to  be  *' an  aesociaiion  of  indiyidoak  for 
the  purpose  of  profit,  possessing  a  oomaioa  capital  contribated 
by  the  members  composing  it,  such  ciqiital  being  commonly 
divided  into  shares,  of  which  each  OMcabar  possesses  one  or 
more,  and  which  are  transferable  by  the  owner.  The  business 
of  the  association  is  under  the  control  of  certain  selected  in- 
dividuals  called  directors;  •  •  •  •  a  quari  partnership,  whereof 
the  capital  is  divided,  or  agreed  to  be,  into  shares,  so  as  to  be 
transferable  without  the  express  consent  of  all  the  copartners '' : 
2  Bouv.  Law  Diet  9.  If  incorporated,  it  seems  that  in  this 
country  it  is  to  be  regarded  as  at  least  a  quari  corporation: 
Liverpool  Ins.  Co,  v.  MasmchusetUj  10  Wall.  566.  But  here 
there  was  no  incorporation,  etc.,  as  we  have  seen.  It  is  only 
where  there  has  been  an  effort  to  conform  to  the  forms  of  law 
in  establishing  a  corporation,  and  some  formal  defect  exists 
merely  as  to  the  mode  of  complying  with  the  law,  and  the  body 
is  dealt  with  and  acts  as  a  corporation,  that  it  is  regarded  as 
one  de  facto:  4  Am.  &  Eng.  Ency.  of  Law,  197,  198,  and 
notes;  Parsons  on  Partnership,  544.  Here  one  indispensable 
element  of  a  corporation  is  lacking,  vis.,  succession,  or,  as 
sometimes  called,  perpetuity,  which  had  not  been  extended  by 
the  government,  and  which  of  course  in  this  state  could  only 
be  granted  for  a  term  of  years.  We  think  that  the  association 
was  an  unincorporated  joint-stock  company,  which  is  governed 
by  the  general  principles  of  law  applicable  to  partnershipst 
Parsons  on  Partnership,  541.  But  we  do  not  see  that  appel- 
lant's position  as  to  the  validity  of  the  deed  to  Gunn,  etc*, 
would  be  any  stronger  should  we  regard  the  association  origi- 
nally organized  as  a  d^  faeto  corporation,  and  as  such  not 
dissolved  or  terminated  by  mere  non-user:  Morawets  on  Cor- 
porations, sees.  51-54, 230, 239, 662;  Waterbury  &  Co,  v.  Laredo^ 
80  Tex.  519;  Pearee  v.  MadUon  etc  R.  R.  Co.,  21  How.  441; 
Morawelz  on  Corporations,  sees.  635-687. 

We  think  that  the  association  of  1883  was,  as  found  by  the 
court  below,  a  new  company,  and  not  merely  a  continuation  9t 
the  old,  with  all  of  its  rights  and  property:  Parsons  on  Par^ 
nership,  406  et  seq.,  408,  546,  547;  Story  on  Partnership,  sect. 
126,  213;  Parsons  on  Partnership,  384;  Morawetz  on  Coi^ 
porations,  sec.  239.  While  it  may  be  true  that  the  mete 
transfer  of  his  stock  by  a  member  of  a  joint-stock  company 
to  an  outsider  would  not  work  a  dissolution  or  termination 
(rf  the  concern  (Parsons  on  Partnership,  645,  546),  still  a 
great  deal  more  than  that  was  done,  «a  w  have  attempted  to 
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■hoir.  BesideSi  the  old  association  had  heen  allowed  to  expire 
)ff  disuse.  There  remaTned  nothing  to  do  but  to  wind  np  the 
eifocem  and  divide  the  assets  among  the  stockholders,  there 
lieing  lio  debts.  From  1875  to  188S  it  had  ceased  to  hold 
meetings,  elect  officers,  or  to  operate  its  business:  Parsons  on 
Partnership^  8^.  It  had  thus,  to  all  practical  purposes, 
abandoned  its  Tenture  and  fallen  into  a  state  of  ^'innocoom 
desuetude," — if  not  entirely  '*  conapsedj**  as  contended  by 
appellee:  Lea  t.  Hemajidez^  10  Tex.  IS8.  If  it  were  in  fiust 
fl[till  a  living  body  at  the  reorganrzaiion  of  1888,  it  presents  a 
remarkable  case  of  suspended  anfmatioo.  This  new  associa- 
tion could  not,  as  we  think,  legally  take  charge  of  and  (Cspose 
of  the  land  of  the  old  company,  especially  without  the  consent 
of  all  of  the  stockholders,  and  to  pay  the  debts  rncurred  solely 
by  the  new  concern:  Parsons  on  Plirtnership,  188,  408. 

The  associations  being  distinet,  the  last  could  no  more  seise, 
ittppropriate,  and  dispose  of  the  proi>erty  of  the  first  than  B 
0buld  in  law  assume  to  transfer  tiiat  belonpng  to  A.  Profee- 
Bor  Parsons,  speaking  of  the  effect  of  changes  in  the  conditioa 
6f  a  partnership,  says  tnfsr  alia:  **One  firm  succeeds  the  other, 
iitkd  if  the  latter  firm  chooses  to  adopt  the  name  of  the  earlier, 
this  does  not  make  them  one  and  the  same.  And  if  one 
member  of  the  old  firm  comes  into  the  new  firm,  this  does  not 
make  them  one;  and  if  all  remain  hut  one,  or  all  remain  and 
a  new  one  is  added,  here  also  is  a  new  firm,  which  ean  no 
EQore  have  the  effects  of  the  old  nor  be  liable  for  the  debts 
Without  a  new  and  distinct  agreement  between  all  parties  in- 
terested therein  than  if  the  change  were  entire  and  tte  name 
aldo:  Parsons  oh  Partnership,  408.  In  the  present  instance, 
the -.change  was  alniost  entire  in  every  respect,  and  a  great 
many  members  were  adpnitted  into  the  new  association  who 
were  not  members  of  t^e^  old,  and  a  considerable  number  of 
the  stockholders  of  th^,>^or.iginal  company  refused  to  join  or 
participate  in  the  neWf.Qne  organized  in  1883.  We  condode 
that  the  deed  made  K)y  the  pfficers  of  the  new  association  to 
Qlinn  was  null  and  void,  and  conferred  no  right  or  title  upon 
him  that  he  could  convey  to  plaintiff  in  the  land  in  oontro- 
veniy.,'  Being  absplutely  void,  it  could  not  be  ratified  so  as  to 
p%ss  title,  l^a<},  there  been  any  ratification  in  fact,  which  there 
W9.S ,  not:  MoQd\f%  Heir$  v.  MoeUer,  72  Tex.  635;  18  Am.  8t 
i^^i  839;  Franco-Texan  Land  Co.  v.  LaigU^  69  Tex.  889.  See 
iuBQ^'  as  to  the  conveyance  of  the  interest  of  those  offioer% 
Jl^txf^itr  V.  Kennedy f  19  Tex.  498;  70  Am.  Dec  8S8. 
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L  From  phat  has  bean  alreadj  said  in  xeforenee  to  the 
deed  to  Gumiy  ii  is  clear  that  if  the  onginal  aaeociatioa  had 
aetaal  peeseeBioQ  of  the  fxemiaea  that  appellant  was  not  con« 
neeted  therewith  in  such  way  aa  would  enable  him  to  main- 
tain the  aotiooy  even  if  defendant  should  be  segarded  aa  ^a 
mere  treepaaaer.  Bat  it  dcea  not  mpfeax  that  he  waa  a  trai- 
passer  against  the  rigbta  ef  the  origknal  association  or  stock- 
iioldera  thereof  k>  whom  the  land  belongs.  He  claims,  and 
his  testimony  without  contradiction  shows,  that  he  is  holding 
the  land  for  himself  and  the  other  stockholders  of  the  original 
association.  The  neiw  association  is  net  shown  to  have  hi^ 
poesession  of  this  land,  and  after  1875  the  original  association 
occupied  it  only  by  indesine.  The  defendant  took  possession 
in  1880,  apparently  wifchout  any  lawful  authority  except  that 
of  being  a  stockholder.  Oonn  conveyed  the  land  to  plftintiflf 
in  1886.  It  may  be  eonoeded  that  prior  actual  possession 
with  which  the  plaintifT  is  connected,  or  which  he  has  himself 
16  anfiicient  against  a  mere  trespasser  on  the  premises:  Cap' 
ten  T.  DreWf  64  Tex.  496;  but  here  both  of  these  facts  are  want- 
ing. The  defendant's  right  to  tlie  possession  of  the  premises 
is«  to  say  the  least,  as  strong  as  that  pf  the  plaintiff  or  Gunn, 
under  whom  the  plaintiff  claims.  If  neither  of  them  have 
any  right  to  the  possession,  then  the  ieg/il  sequence  is,  that  the 
decisioii  must  be  rendered  for  the  defendant,  as  was  done;  nor 
wettM  this  ooaclnaion  be  altered  by  defendant  having  asked 
far  affirmative  lelief  in  addition  to  the  plea  of  not  guilty, 
ThiB  did  not  faav«  the  e&ct  of  relieving  the  plaintiff  of  the 
burden  of  showing  a  rig^t  to  recover  in  himself. 

4.  The  court  below  held  that  if  plaintiff  had  acquired 
(which  it  did  not  decide)  the  right  or  title  to  the  land  of  sueh 
of  the  stockholders  of  both  the  old  and  new  associations  as 
had  consented  to  the  oenveyanoe  of  the  land  by  the  latter  asso- 
ciation to  Gunn,  then  the  original  parties  to  the  suit  would  only 
be  tenants  in  common  of  the  land,  and  that  consequently 
plaintiff  coald  not  maintain  the  suit  under  the  facts  of  the 
ease.  The  firat  proposition  is  presumably  based  on  the  hy- 
pothesis that  in  such  case  the  defendant  would  in  effect  derive 
whaleifer  right  or  title  he  might  have  through  the  members  of 
tbe  original,  not  tbe  siibfle<|iient,  association.  In  neither  prop- 
eaition  do  we  find  any  error  of  law.  Tbe  first  association  was, 
as  we  have  endeavored  to  prove, /anctut  officio^  and  practically 
at  an  end.  There  were  no  creditoars  with  claims  upon  its  as- 
sets, etc.    The  land  had  been  conveyed  to  this  association  as 
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firm  or  partnership  propertj,  to  be  used  by  it  as  snoh  for  the 
benefit  of  the  concern, — to  constitute  its  fair-grounds.  Speak* 
ing  of  a  partnership  as  a  bod  j,  and  of  its  relation  to  its  mem- 
bers, creditors,  and  property,  the  same  learned  author  we  haTS 
quoted  above  says:  ''After  this  relation  is  exhausted,  or  after 
this  work  is  done,  there  is  a  resolution  of  this  body  into  its  ele- 
ments  If  the  joint  debts  have  been  so  paid  in  fall| 

there  are  no  joint  creditors,  and  they  who  were  partners  own 
the  remaining  property,  free  from  all  encumbranoe  except 
each  other^s  rights,  and  they  share  this  remainder  between 
them  ":  Parsons  on  Partnership,  347.  If  land  is  conyeyed  to 
partners  in  fact  as  a  partnership,  •  •  •  •  they  will  hold  as 
tenants  in  common:  Parsons  on  Partnership,  375. 

The  court  below  does  not  assign  its  reasons  for  deciding  that 
the  plaintiff  could  not  maintain  the  suit  against  defendant  as 
a  co-tenant,  but  this  was  evidently  because  the  court  did  not 
regard  the  claim  or  possession  of  the  defendant  as  adverse  to 
the  original  association,  or  any  one  claiming  under  it,  nor  as 
amounting  to  an  ouster  of  the  old  association  or  of  its  stock- 
holders, or  of  the  plaintiff  if  he  can  be  regarded  as  claiming 
any  interest  in  the  land  under  the  original  association  or  any 
of  its  members.  We  have  seen  that  the  court  was  justified  by 
the  record  in  these  conclusions.  While  one  tenant  in  common 
may  sue  another  in  case  of  actual  ouster,  he  cannot  when  the 
possession  of  his  co-tenant  is  not  adverse  to  his  own  interesti 
nor  to  the  title  under  which  they  must  both  claim  if  at  alL 
To  authorize  the  suit  for  recovery  of  possession  (not  partition), 
the  ouster  and  adverse  holding  must  be  of  such  character  as 
would  put  the  statute  of  limitation  in  motion:  PortU  v.  JItU,  8 
Tex.  273;  Alexander  v.  Kennedy,  19  Tex.  498;  70  Am.  Dec.  868. 

6.  There  were  no  facts  to  support  the  plea  of  estoppel  against 
tli«  defendant.  He  did  not  mislead  nor  deceive  the  plaintiff 
nor  his  vendor,  nor  induce  them  to  buy  the  land. 

We  think  the  judgment  ought  to  be  affirmed,  but  without 
prejudice  to  the  right,  if  any,  of  the  members  of  the  new  asso- 
ciation who  were  also  stockholders  in  the  old,  or  to  the  inter- 
est, if  any,  of  the  plaintiff  in  the  land  acquired  fix>m  any  of 
the  members  of  the  original  company  under  the  deed  to  Gonn, 
or  to  the  rights  of  the  other  stockholders  of  that  company,  eto. 
The  suit  not  being  for  settlement  nor  partition,  and  the  proper 
parties  not  being  before  the  court,  we  are  not  called  upon  to 
and  do  not  decide  these  questions. 

Affirmed. 
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ObRPORATioN  Db  Facto  —  Whkn  Exists.  —  A  oorporaticHi  di  /kCo  odttt 
when,  fn>m  some  irregul&rity  or  defect  in  its  organisatioiit  a  oorpontiiMi  di 
iurt  is  not  created:  Snider  r.  Troy,  91  Ala.  224;  2A  Am.  8k  iUp.  887»  tad 
note;  uote  to  HiUii-eih  v.  MeltUire,  19  Am.  Dec  07. 

Jumr-sTocK  Compakiss  — What  abi. — Qe^Olher^s  B&tate^  180  Flfti  Sk 
43;  20  Am.  St.  Kep:  8H  uid  note. 

TRESPAsa  TO  Tkt  Title  —  Bubdkn  on  Whom.  —The  plaintiff  has  the  bur- 
den in  snch  an  action,  and  in  order  to  recovto  he  miiat  have  the  lef^  title  at 
the  c(»miiieiicemeiu  of  the  toit:  Bank  ((f  South  OaroUna  T.  A  CL  JT.  O^^  t 
8trob.  190;  49  Am.  Dec.  640,  and  note.  A  plaintiff  in  ejectment  most  ahow 
a  better  title  than  the  defendant:  VEngle  ▼.  Beed^  27  FU.  845j  Orai^mm  ▼• 
Schlamm,  126  Ind.  142;  O'Brien  r.  Bugbee,  46  Kan.  1. 

CO-TBMASICT  — ADVBR8S    POSSESSION   OF  OnI    CO-TBNANT  —  EfFNOT  Of. — 

A  tenant  in  common  can  only  make  hia  posseasion  adrerse  to  his  oo-tenanti 
by  actual  ouster:  Page  t.  Branch,  97  N.  O.  97;  8  Anu  Sk  Eep.  281,  and  note; 
MorriU  r.  Motrill,  20  Or.  96;  23  Anu  Sk  Bep.  95;  note  to  Wat^/iM  ▼•  LkuUL 
90  Am.  Dec.  454. 
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[80  TaxAS,  844.] 

CoBPORATioN  Ds  Facto,  What  di.  — A  corporation  de/ado  is  a  corporation 
organised  and  operated  under  color  of  the  law,  but  not  legally  oonsti* 
tnted.  The  statute  of  Texas  requires  that  at  leaat  two  of  the  aubscrib- 
ers  to  the  charter  of  an  intended  incorporation  moat  be  eitisens  of  the 
state.  Where,  therefore,  articles  of  incorporation  filed  in  the  office  of 
the  secretary  of  state  are  signed  by  persons  none  of  whom  are  eitisens  of 
the  state,  the  corporation  is  not  legally  constituted,  but  until  the  pro- 
tended charter  is  vacated  it  is  a  corporation  de/ado, 

Itockholdxrs  of  Db  Facto  Corporation  not  Ijablb  to  its  CRXDnoBS 
AS  Partners.  —  Persons  who,  after  the  organisation  of  a  corporation  has 
been  apparently  effected,  and  the  secretary  of  state  has  returned  its 
charter,  with  a  certificate  that  it  has  been  filed  in  his  office  as  the  statute 
requires,  become  stockholders  in  such  corporation,  onder  the  belief  that 
a  legal  corporation  exists,  and  without  any  notice  of  any  rice  in  the 
charter  of  such  corporation,  cannot  be  held  liable  as  partners  for  its 
debts. 

0VATUTB    OF    LDfITATI0N8»    AotION    AGAINST    StOGKHOLDBBS    OF    CoKPOBA- 

TioN  FOB  Withdrawing  its  Assrb  without  Paying  its  Dbbts 
Barred  bt.  —  A  cause  of  action  set  up  in  a  petition,  that  the  defendants^ 
as  stockholders  of  a  corporation,  had  withdrawn  its  assets,  learing  the 
debt  duo  to  the  plaintiff  unpaid,  is  one  that  is  barred  by  the  statute  of 
limitations  after  five  years. 
Jvbqmbkt  bt  Default  against  Defendant  Faiuno  to  Answer  Ren- 
dered IN  SuPRBBfB  Court.  —  Where  one  of  several  defendants  in  the 
etmrt  below  fails  to  answer  the  plaintiff's  petition,  which  states  a  good 
cause  of  action,  and  the  others  having  made  successful  defenses,  judg- 
ment is  rendered  in  favor  of  all  the  defendants,  the  supreme  court  will 
re^'erse  the  judgment  as  to  the  one  who  failed  to  answer,  an  J  will  render 
judgment  against  him. 
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ITomI  oad  IFaZfar,  for  the  appellant 

M.  E.  Klebergf  and  Davidion  and  Minar^  for  the  appelleee. 

GaiseBj  a.  J.  On  AuRUSt  18,  ISSl.  there  was  filed  in  the 
office  of  the  secretarj  of  state  what  puq>orted  to  be  a  charter  of 
a  private  eorporatioa  to  be  known  aa  the  Tezaa  Salt  Company. 
It  was  in  all  reepects  regillar  upon  its  Isoa  It  was  signed  by 
three  corporators,  two  of  whom  appeared  in  the  body  of  ih» 
instrament  to  be  residents  of  the  state  of  Texas.  In  point  of 
fact,  neither  of  the  three  were  citizens  of  the  state  at  the  time 
the  pretended  charter  was  filed;  and  because  of  that  feu^  on 
the  twenty-first  day  of  NoTember,  1889,  it  was  adjudged  Toid, 
at  the  suit  of  the  state,  by  the  district  court  of  Ghdveston 
County.  In  March,  1882,  appellees  Heidenheimer,  Kempner, 
and  Marx  each  bought  stock  in  the  alleged  corporation,  but 
neither  were  ever  directors  or  officers  in  it.  Neither  of  them 
participated  in  any  manner  in  the  organization  of  the  company. 
In  May,  1884,  they  sold  their  stock.  But  during  the  time  that 
they  were  stockholders,  a  contract  was  entered  into  between 
that  company  and  the  appellant  corporation,  by  which  the  lat- 
ier  agreed  to-  sell  to  the  former  fifty  thousand  sacks  of  salt  at 
a  stipulated  price  per  sack,  delivered  within  twelve  months  in 
car-load  lots,  at  intervals  to  suit  the  trade.  All  salt  delivered 
up  to  July,  1884,  was  paid  for.  But  during  that  and  the  suc- 
ceeding month,  salt  was  delivered  under  tha  oooiraci  for  which 
no  payment  was  ever  made.  There  was  also  a  debt  contracted 
by  the  Texas  Salt  Company  for  the  rent  of  a  house  leased  to  it 
by  appellanL 

On  the  eleventh  day  of  March,  1886,  the  appellant  brought 
this  suit  againirt  appellees  Heidenheimer,  Marx,  and  Kempner, 
and  against  one  Ranger,  whom  the  evidence  shows  to  have 
been  one  of  the  original  stockholders  of  the  pretended  oorpo- 
ration.  The  petition  alleged  that  the  defendants  were  piui» 
ners  doing  business  under  the  name  of  the  Texas  Salt 
Company,  and  sought  a  recovery  against  each  of  them  as  such 
for  the  salt  which  had  been  delivered  under  the  contract  above 
mentioned,  and  for  which  payment  had  not  been  made,  and 
also  for  the  rent  alleged  to  be  due.  On  the  sixteenth  day  of 
January,  1889,  an  amended  petition  was  filed,  which  was  not 
materially  different  from  the  original  petition.  It  contains  a 
denial  that  the  Texas  Salt  Company  was  legally  incorporated, 
—  an  allegation  not  contained  in  the  original  petition.  The 
defendants  Heidenheimer,  Marx,  and  Kempner,  having  an- 
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•wered,  alleging  that  the  companj  was  /t  corporation,  and  that 
therefore  they  were  not  liable  for  its  debts.  On  the  thirteenth 
day  of  March,  1889,  the  plaintiff  filed  a  sapplemental  petition, 
alleging,  among  other  thiuga^  that  in  1884^  tho  defendants 
withdrew  the  capital  stock  of  the  company  and  divided  it 
aoaong  themselves,  and  that  they  thereby  rendered  them* 
selves  liable  to  pay  the  plaintiff's  debt  To  this  petition  aU 
the  defendants  ejDoept  Baoger  pleaded  the  statata  of  limita- 
tious.  The  case  was  tried  by  the  judge  without  a  jury,  and 
judgment  was  given  for  the  defendants. 

The  determination  of  two  questions  is  decisive  of  the  case 
upon  this  appeal:  L  Wtt:6  the  defendants  liable  as  partners? 
and  2.  Was  the  cause  of  action,  if  it  be  one,  set  up  in  the  sup* 
plemeatal  petition  barred  by  the  statute  of  limitations? 

We  are  of  the  opinion  that  the  evidence  shows  that  the 
Texas  Salt  Company  was  not  legally  incorporated,  but  that 
until  the  pretended  charter  was  vacated  it  was  a  corporation 
dejcuio.  The  vice  in  the  articles  of  incorporation  filed  in  the 
office  of  the  secretary  of  state  was  that  neither  of  the  persons 
who  signed  the  charter  were  citizens  of  the  state  of  Texas: 
fiev.  Stats.,  art  568.  The  article  cited  provides  that  at  least 
two  of  the  sttbscribers  to  the  charter  of  the  intended  incorpo- 
xatiaa  must  be  dtiiwM  of  the  state;  but  it  does  not  prescribe 
the  officer  by  whom  nor  the  means  by  which  the  fact  of  citi- 
leaafadp  is  to  be  determined.  It  would  seem,  however,  that  it  is 
the  duty  of  tiie  secvetary  of  state  to  inquire  into  the  question, 
and  that  if  he  finds  no  two  of  the  subscribers  are  citisens  of 
the  state,  he  should  decline  to  file  the  charter.  It  would  also 
seem  that  if  he  decides  wrongfully,  and  declines  to  file  a  legal 
charter,  he  may  be  compelled  to  do  so  by  a  writ  of  viandamuB. 
But  the  matter  which  concerns  us  in  this  case  is,  that  the  stat- 
ute does  not  require  tiiat  the  citizenship  of  the  subscribers  to 
the  charter  shall  appear  upon  the  face  of  the  instrument  The 
pretended  charter  in  tiais  case  alleges  that  two  of  the  sub- 
seribors  are  residents  of  the  state  of  Texas,  but  does  not  allege 
that  either  of  them  is  a  citizen.  Such  being  the  facts,  we 
think  there  can  be  no  question  that  we  have  a  case  of  a  corpo- 
ration defacto^  —  that  is  to  say,  not  a  corporation  legally  con« 
stitnted,  but  a  corporation  organized  and  operated  under  color 
of  the  law.  In  addition  to  this,  there  was  evidence  which  au- 
thorized, if  it  does  not  compel,  the  court  to  conclude  as  a 
matter  of  fact  that  the  defendants  Heidenheimer,  Marx,  and 
Kempner  became  stockholders  in  the  alleged    corporation 
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without  any  notice  of*  the  vice  in  its  charter.  The  question, 
then,  we  have  is:  Can  they  be  held  liable  as  partners  solely 
upon  the  ground  that  the  corporation  was  not  legally  organ- 
ized? Upon  the  question  there  is  an  apparent  conflict  in  the 
decisions  of  the  courts;  but  in  our  opinion,  the  weight  of  au- 
thority is  in  favor  of  the  proposition  that  they  cannot  be  held 
liable. 

Persons  who  combine  their  capital  for  the  prosecuting  of  a 
business  venture  are  liable  as  partners  for  the  debts  of  the  con- 
cern,  unless  they  be  protected  from' such  liability  by  an  incor- 
poration under  the  law.  Hence  there  is  force  in  the  argu- 
ment that  in  order  to  shield  themselves  from  responsibility 
they  must  show  that  the  association  has  been  legally  incorpo- 
rated. But  on  the  other  hand,  where  there  is  a  law  which 
authorizes  the  creation  of  a  corporation  for  a  particular  pur« 
pose,  where  the  charter  is  required  to  be  prepared  and  signed 
by  the  corporators  and  filed  with  an  officer  of  the  state,  and 
where  all  this  has  been  done,  and  the  officer  has  received  it 
and  returned  it  with  a  certificate  that  it  has  been  filed  in  his 
office  as  the  statute  required  he  should  do,  and  when  the  bosi* 
ness  has  been  carried  on  without  action  on  the  part  of  the 
state  to  annul  the  pretended  franchise,  it  would  seem  but  rea- 
sonable and  just  that  as  between  the  association  of  the  stock- 
holders and  third  persons  dealing  with  it,  it  should  be  held  a 
corporation,  although  there  may  have  been  some  illegality  or 
irregularity  in  the  manner  of  its  organisation.  It  is  well  set- 
tled that  persons  who  deal  with  such  a  corporation  de  facto^ 
and  become  indebted  to  it,  are  estopped  from  denying  its  ex- 
istence as  a  legal  corporation;  and  there  is  authority  for  hold- 
ing that  its  creditors  are  also  estopped  from  claiming  against 
the  stockholders  as  partners:  Snider^B  Sons  Co,  ▼•  Troy^  91 
Ala.  224;  24  Am.  St.  Rep.  887,  and  authorities  cited.  Wliether 
that  rule  ought  to  be  applied  in  a  case  in  which  the  corpora- 
tors have  knowingly  and  intentionally  violated  the  law  in 
procuring  a  charter  under  a  general  law  we  need  not  decide; 
but  we  are  clearly  of  the  opinion  that  it  is  not  a  proper  rule 
to  be  applied  in  a  case  like  the  present,  in  which  it  appears 
that  stockholders  who  are  sought  to  be  held  liable  as  partners 
bought  their  stock  after  the  organization  had  been  efiTected, 
and  uii(hir  the  belitif  that  a  legal  corporation  existed.  That 
uiuhr  such  circumstances  the  stockholders  of  the  alleged  coi^ 
poration  cannot  be  held  liable  as  partners  is  substantially  held 
in  the  following  cases:  MerchanUf  etc  Bank  v.  SionCy  38  Hich. 
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779;  Fay  v.  Noble,  7  Cush,  188;  Planters^  etc.  Bank  v.  Padgett, 
69  Ga.  164;  Humphrey t  ▼.  Mooney,  5  Col.  282;  Central  etc. 
Bank  V.  Walker,  66  N.  Y.  424;  Oarteide  Coal  Co.  ▼.  Maxwell, 
22  Fed.  Rep.  197;  Methodist  etc.  Church  ▼.  PiekeU,  19  N.  Y. 
482. 

In  several  jurisdictions  it  has  been  held  that  a  compliance 
with  the  requirement  in  a  general  incorporation  law  that  the 
charter  or  article  of  incorporation  shall  be  filed  in  the  office  of 
the  secretary  of  state  or  other  office  is  a  condition  precedent 
to  the  establishment  of  a  corporation  de  jure,  and  that  with- 
out such  compliance  the  association  is  without  color  of  au- 
thority, and  cannot  be  treated  as  a  corporation  eb/octo.  Most 
of  the  cases  relied  upon  in  support  of  the  proposition  that  the 
share-holders  in  ade  facto  corporation  are  liable  as  partners 
for  its  debts  are  cases  of  this  character.  Bigehw  ▼.  Gregory^ 
73  111.  197,  arose  under  a  statute  of  Wisconsin  which  expressly 
prohibited  the  proposed  corporation  from  doing  business  until 
the  articles  of  association  had  been  published  in  two  newspa- 
pers, and  a  certificate  filed  in  the  office  of  the  secretary  of 
state.  These  acts  had  not  been  done  when  the  indebtedness 
was  contracted.  In  Ahhott  v.  Omaha  Smelting  Co.,  4  Neb.  416, 
the  defendants  were  held  liable  because  they  had  never  filed 
their  articles  of  incorporation  with  the  county  clerk,  as  the 
law  required.  The  opinion  seems  to  concede  that  if  that  act 
had  been  done  there  would  have  been  a  de  facto  corporatioQ, 
and  the  defendants  could  not  have  been  treated  as  partners. 
Ferrie  v.  Thaw,  72  Mo.  446,  and  Coleman  v.  Coleman,  78  Ind. 
844,  were  similar  cases.  Oarnett  v.  Richardson,  35  Ark.  144, 
merely  holds  that  for  debts  contracted  before  the  company's 
articles  are  filed,  the  members  are  liable  as  partners.  In 
Ridenour  v.  Mayo,  40  Ohio  St.  9,  the  defendants  were  author- 
ised by  law  to  carry  on  a  savings  bank  in  which  the  deposi- 
tors were  stockholders,  but  carried  on  instead  under  the 
corporate  name  a  general  banking  business  upon  wholly  dif- 
ferent principles.  They  were  held  liable  as  partners.  Not 
one  of  these  decisions  is  inconsistent  with  the  views  we  have 
expressed  upon  the  law  as  applicable  to  the  case  before  us, 
and  when  properly  considered,  we  hardly  think  that  they  are 
authority  for  the  proposition  that  the  share-holders  in  a  de 
facto  corporation  are  responsible  for  its  debts. 

It  follows  that  in  our  opinion  the  appellees  cannot  be  held 
liable  as  partners.  We  come  then  to  the  question  whether 
the  cause  of  action,  if  any,  set  up  in  the  supplemental  petition 
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it  barred  by  Hmiiatioa.  We  on  of  fhe  opioioQ  that  thai  in* 
quiry  mast  be  reaolTed  in  the  afirmative.  In  the  origiiial 
and  amended  pethaoBfl,  the  plaintiff  sought  to  recover  upoii 
the  gronnd  that  there  was  na  inewporatioa.  In  the  supple- 
mental petition,  a  judgment  was  asked  upon  the  g^und  that 
If  there  was  a  cerpotation,  the  defendante  had  withdrawn  its 
assets,  leaving  the  plaintiff's  dabt  unpaid.  la  the  formoE,  tbe 
plaintiff  says,  in  substaiMe:  Yon  are  UabWi  beeause,  beiog 
partnersi  you  promised  to  pay;  in  the  latter,  it  says:  You  are 
liable,  not  because  you  promised  to  pay,  but  because  yon  ap- 
propriated the  property  to  which  I  had  a  right  to  look  fiir  pay- 
ment The  former  is  an  action  upon  a  contract^  and  ftfaa 
latter  an  action  for  a  tort.  They  are  not  only  distinct,  but 
incensistent  causes  of  action,  in  the  sense  that  if  one  exiata^ 
the  other  does  not.  We  do  not  mean  to  intimate  tiiat  they 
cannot  be  joined  in  the  same  suit;  we  think  that  vnder  onr 
system  they  can.  But  this  does  not  alter  the  fSsct  that  thay 
are  distinct  caases  of  action,  and  dependent  in  part  npoa  a 
wholly  different  state  of  facts.  The  supplemental  petition,  in 
so  £ar  as  it  sought  a  recovery  for  an  abstraction  of  the  assats 
of  tbe  alleged  corporation,  set  up  a  new  cause  of  action,  and 
not  having  been  filed  until  more  than  five  years  firom  the  time 
the  alleged  lishility  accrued  was  barred  by  limitatioa. 

This  cendera  it  unnecessary  to  inquire  whether  the  facta  al- 
leged in  the  supplemental  petition  in  reforenoe  to  the  witln 
diawal  of  the  assets  of  the  pretended  corporation  were  socfa  aa 
authorized  a  direct  action  in  fovor  of  a  creditor  against  tiie 
defendants  or  not 

Ranger  was  served  with  a  citation  issued  to  Galveston 
County,  but  did  not  answer.  The  amended  petition  he  was 
cited  to  answer  siiows  a  cause  of  action,  and  judgment  should 
have  been  rendered  against  him  by  default.  For  the  failure 
of  the  court  to  do  so,  the  judgment  will  be  reversed  as  to  him, 
and  here  rendered  in  favor  of  appellant  against  him.  Aa  to 
the  other  appellees,  the  judgment  is  affirmed.  The  appellant 
will  recover  its  coats  against  Banger.  The  other  appellees 
will  recover  their  costs  against  appellant 

Affirmed,  save  as  to  Ranger.  Reversed  and  rendered  as  to 
Ranger.  

Corporation  Da  Facto  -^  Whkit  Exrara  — A  body  ii  regBrded  «•  e  4f 
fiuto  eorponvtioB  only  where  there  has  beeaaoeffsrfe  tooeoform  to  ^km^oram 
ti  law  in  ite  orgyiniaatkiii,  sad  some  formal  defect  eaciate  m  to  Iha 
lomplymg  with  the  law:  AJUn  r.  Long,  SO  Tax.  9S1;  amU,  j^  TSfl^  and 
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OoKMmATumm  Vm  Viioi««-  Luiklrt  ov  tTOOKBOLAnM  mm  FAsnrBits. — A 
«nditor  who  Ins  «oiitn0ted  with  » <le/iMl»  Oftrpwation  in  ite  corporate  tapa* 
«i^,  aad  withia  the  acopo  of  its  aHomad  powen,  oannot  dany  its  corporate 
anstoDoa  and  charge  its  •tookboldan  with  ite  debt:  SnkUr  t.  Trojf,  91  Ala. 
S24}  24  Am.  Sk  Bep.  887,  and  note;  extended  note  to  Frnlatid  t.  MeCkA^ 
itmgk,  43  Am.  Dee.  8M. 

LnrmTiov  aw  AonoirBTo  SinoMm  SiooxBOLDni'  LiABturrx  See  Hf^ 
■m  T.  (Mnum  82  OeL  660^  It  Am.  St.  Rap.  ns^andnetteb 


Gulf,  Golobado,  akd  Santa  Fb  B't  Go.  t^.  Bbbd. 

{WTazAe»MZ.l 

liaflEiR  Mar  Leablb  is  Ezsmplajit  DAiiAoaa  lom  Tms  09  Ssrtaxt  mnbiat 
AuTHORiaBD  on  RAisriBD.  —  A  maeter  ie  not  liaUa  in  exemplary  or 
punitory  damages  for  the  tort  of  hiB  serrant*  unless  he  anthoriied  tt^ 
or,  with  hnowlcclge  of  the  wrong  and  its  nature^  adopted  or  ratified  it 
so  aa  to  make  it  has  set  in  taat, 

KanneATioa  by  Railway  Coi»a«t  or  m  SaaTAirr*!  Tovr»  Whas  Nbom- 
aasT  TO  GoosTiTiiTB*  —  To  prova  tiie  ratification  by  a  railway  company 
of  the  wrongful  act  of  its  servant^  the  adoption  or  confirmation  of  snch 
act  most  be  shown  to  be  by  some  ehiaf  officer,  Ttoe-principal,  or  idter  eye 
el  the  cempsny,  who  amst  ha  -prored  te  peasses  oader  aad  fcr  the  ooai> 
faay  oafieieat  aathoritj  and  dieeration  to  aet  and  ipeak  lor  the  campanj 
aa  if  it  were  bodily  present  in  the  persons  o<  ifta  manager^  speaking  and 
acting  for  itself  and  on  its  own  responsibility. 

LocoLL  AoEHT  OF  Railwat  Ooxtakt  xot  Pbxsvicbd  to  hayi  AxrrBDBiTr  T9 
RAxm  TteTOV  raiStarf;AirE.^  A  leesl  agea*  er  aobordinate  easpleyea 
af  a  saiiway  eaeapaay  ie  aat  preaamed  fee  heire  asrifawitBT  ^  nMtj  the 
torts  of  its  asriant^  in  the  ahsanoe  of  pr**^  to  that  ^ffiwt^ 

BaUWAT  CoHSAJfT  LlABLB   lOE  AOTQAL,    BUT   HOT  RTBMPT.ABY,   DaMAOBI^ 

WHEN.  —  Where  the  yard-master  cf  a  railway  company  throwa  oarcassee 
of  dciad  cattle  into  a  bayoa  near  the  pfamitiff 'a  vesidsaoav  tiieveby  poQai- 
ing  the  wstor  and  atmaephare!,  the  ndlwaj  eoaapeaiiy  will  be  liable  te  the 
plaintiff  for  the  actual  damsgea  sustained  by  him  by  reason  of  the  wrong* 
ful  act  of  its  yard-master,  but  not  lor  exemplary  damages,  in  the  absence 
of  proof  of  authority  or  ratification. 
Gtanra  or  Sbrtant  Pbbsuitbd  not  to  bb  Avthobizcd  ob  Saboiiobbd  bt 
iJAenML— Wheta  the  act  of  a  servant  amoanta  to  a  crime^  cr  is  of  a 
willful  and  maJioions  chamctar,  the  law  prima/aeie  presumes  tiiat  the 
perpetrator  was  not  authorised  before  nor  sanctioned  afterward  by 
the  master,  and  this  presumption  oontinnes  until  repellad  by  proof  ta 
Ibe  contrary. 

/.  W.  Terry^  for  the  plaintiff  in  error. 

Burke  and  Kirlicbi  and  H§nry  F.  FuK^r^  for  the  defendant 


in 

Marr,  J.  There  was  a  rerdiet  and  judgment  in  the  eonrt 
below  against  the  plaintiff  in  error  for  fiftj  dollars  as  actual^ 
and  foar  hondred  and  fifty  dollars  as  exemplary,  damages. 
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We  concur  with  counsel  for  the  defendant  in  error,  that  ^  all 
of  the  assignments  relied  on  and  urged  by  the  plainti£F  in 
error  contend  for  but  the  one  proposition,  to  wit,  *  that  the  ver- 
dict  and  judgment  for  exemplary  damages  is  unauthorised."* 

The  defendant  in  error,  Charles  Reed,  plaintiff  in  the  court 
below,  in  September,  1889,  was  liying  in  Harris  County  with 
his  family,  ten  persons  in  all,  on  seven  acres  of  land  near  the 
city  of  Houston,  which  land  bordered  on  and  took  in  part  of 
Bray's  Bayou,  a  small  creek  or  bayou  in  said  county.  Imme- 
diately on  the  water's  edge  of  said  bayou,  and  on  the  seven 
acres  owned  by  Charles  Reed,  was  a  spring.  It  supplied  his 
family  and  his  stock  with  its  clear  waters;  he  bad  no  well  or 
cistern  on  his  place.  The  track  and  roadway  of  the  OnU^ 
Colorado,  and  Sante  F^  railway  crossed  Bray's  Bayou  at  a 
|)oint  near  and  above  the  land  of  Charles  Reed,  and  south  of 
same.  The  natural  flow  of  the  water  of  Bray's  Bayoa  was 
from  the  point  where  the  railway  crossed  it  toward  Charles 
Reed's  seven  acres  and  spring.  The  Gulf,  Colorado,  and  Santa 
Fe  Railway  Company  started  out  to  make  Bray's  Bayou,  at 
the  point  where  its  bridge  and  track  crossed  it,  and  within  a 
stone's  throw  of  Reed's  house  (forty-four  feet),  a  ** dumping" 
place  for  dead  hogs  and  cattle;  established  and  used  by  ser- 
vants of  the  defendant  on  two  or  three  occasions  without  the 
consent  of  the  plaintiff,  Reed,  but  against  bis  wishes.  He 
brought  this  action  against  the  defendant  to  reoover  both 
actual  and  exemplary  damages  for  the  acts  of  its  servants  in 
''dumping"  dead  cattle  in  said  bayou  on  two  different  oocsp 
sions  in  the  month  of  September,  1889,  whereby  it  is  alleged 
the  water  of  the  stream  and  of  the  spring  used  by  the  plaintiff 
and  his  family  was  polluted  and  rendered  unfit  for  use,  in 
consequence  of  which  he  and  his  family  became  sick,  etc.,  and 
his  horses  died  from  drinking  the  foul  waters,  etc.  He  also 
charged  that  the  acts  of  the  servant  or  servants  were  com- 
mitted willfully  and  maliciously,  and  by  order  of  the  defend- 
ant, and  that  he  had  notified  the  defendant  of  the  acts  of  its 
servants,  and  requested  it  to  remove  the  carrion  from  the  bayoo, 
but  this  it  refused  and  failed  to  do,  but  in  every  particular 
encouraged  the  servants  in  the  acts,  and  fully  confirmed  and 
ratified  the  same.  The  fact  is  not  disputed  on  this  appeal 
that  an  agent  of  the  company,  one  Potter,  the  yard-master  of 
the  defendant  at  Houston,  did  put  the  dead  cattle  into  the 
bayou,  as  alleged  by  plaintiff,  and  as  above  stated.  Assumingp 
i.fter  verdict,  the  truth  of  plaintiff's  evidence,  it  appears  that 
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iQ  September,  1889,  that  Potter,  as  aerrant  of  defendant,  plaoed 
the  carcasses  of  dead  cattle  in  the  bayou.  On  the  first  occa- 
sion he  pat  a  dead  cow  in  there,  near  plaintiff's  residence, 
and  within  two  or  three  days  thereafter  three  more  dead  cows. 
When  the  first  of  these  animals  was  pat  into  the  stream,  plain* 
tiff  went  to  the  office  of  the  defendant  in  Hoaston,  and  made 
complaint  of  the  fact  to  a  person  there  who  was  pointed  oat  to 
him  as  defendant's  agent,  and  who  '*  acted  as  if  he  had  control 
and  management  of  the  office  and  those  in  it.  There  were 
three  other  men  there  besides  him.  I  thought  he  was  the 
same  man  who  paid  me  the  ten  dollars  in  the  office  when  the 
hogs  had  been  thrown  there  before."  Elsewhere:  '*  I  do  not 
know  the  name  of  the  man,''  etc.  (testimony  of  plaintiff). 
Plaintiff  requested  this  party  to  have  the  cow  removed,  but 
this  was  never  done.  In  fact,  none  of  the  cattle  were  removed, 
but  were  allowed  to  decay  where  deposited.  He  replied  to 
plaintiff:  "It  might  be  the  section  boss  put  them  there." 
These  cattle  had  died  or  been  killed  in  transportation  on  de* 
fendant's  road.  Over  a  year  before  the  acts  complained  of  in 
this  suit  had  occurred,  a  servant  of  defendant  had  thrown  a 
car-load  of  dead  hogs  in  the  same  place,  for  which,  on  demand, 
the  company  voluntarily  paid  plaintiff  damages  in  the  sum 
of  ten  dollars,  but  this  act  of  depositing  the  lately  deceased 
swine  was  not  performed  by  Potter,  but  by  another  servant  of 
the  company.  He  had  but  recently  began  working  for  the  com- 
pany at  Houston  when  he  placed  the  cattle  in  Bray's  BayoU| 
though  he  had  been  working  for  the  defendant  at  other  places. 
We  believe  that  the  foregoing  statement  is  a  fair  summary 
of  all  the  facts  bearing'  upon  the  point  at  issue,  and  in  view  of 
which  we  feel  constrained  to  hold  that  the  verdict  and  judg- 
ment rendered  in  the  court  below  against  the  plaintiff  in  error 
for  exemplary  damages  is  manifestly  against  the  law  and  the 
evidence.  The  rule  of  law  that  the  master  is  not  liable  in  ex- 
emplary or  punitory  damages  for  the  torts  of  the  servant  unless 
he  authorized  the  same,  or  with  knowledge  of  the  wrong  and 
its  nature  has  adopted  or  ratified  it  so  as  to  make  it  his  act  in 
fact,  is  too  well  settled  in  this  state  to  be  now  questioned.  In 
case  of  railway  corporations  the  rule  is,  that  to  amount  to  rati- 
fication, the  adoption  or  confirmation  of  the  wrongful  act  of 
the  servant  must  be  shown  to  be  by  some  chief  officer,  vice- 
principal,  or  alter  ego  (as  he  is  sometimes  called)  of  the  com- 
pany, who  must  be  proved  to  possess  under  and  for  the  company 
sufficient  authority  and  discretion  to  act  and  speak  for  the 
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oompanj  as  if  it  were,  fignrativelj  epeakiafi  bodily  praaeal  in 
Che  persons  of  its  managers,  speaking  and  acting  fisr  itaelf  and 
on  its  own  responsibility.  No  such  authority  is  peaaesaed  by 
a  local  agent  or  subordinate  employee  as  a  general  rm)m^  or  al 
least  we  are  not  autfaoriaed  to  presume  the  existeooe  of  the 
anthority  upon  their  part,  in  the  absence  at  proof  to  that  effecti 
Inttmational  etc.  R*y  Co.  v.  McDonald^  76  Tex.  46;  DUUngkam 
T.  RusseH,  73  Tex.  47;  15  Am.  8i  Rep.  763;  IfUemaiianal  «fiL 
J?.  R.  Co.  T.  Garcto,  70  Tex.  207. 

Neither  the  yard-master  who  committed  the  torta  nor  the 
agent  to  whom  the  complaint  of  the  last  trespass  was  made  by 
the  plaintiff  is  shown  to  haTS  been  a  chief  oflSceri  vioe-prin- 
cipaK  or  independent  representatiTe  of  the  company  in  the 
matter  complained  of;  consequently,  under  the  law,  the  corpo- 
ration cannot  be  held  liable  for  punitory  damages  on  aocoufni 
of  the  willfnl  act  of  the  one  in  committing  the  tort,  or  for  the 
conduct  of  the  other  in  adopting  or  approving  it,  even  if  Ua 
conduct  can  be  said  to  have  that  effect. 

For  the  acts  of  Potter,  presumably  done  m  the  line  oi  bia 
employment,  or  in  the  interest  of  and  on  behalf  <rf  the  company 
(as  there  is  no  issue  raised  on  that  point),  the  defendant  ia 
liable  only  for  actual  damages,  even  conceding  that  hia  con- 
duct in  the  premises  was  both  willful  and  wrongful,  since  tha 
company  neither  authcHiaed  nor  conrmawied  him,  so  fitf  aa 
the  proof  shows,  to  commit  the  trespass,  nor  ratified  faia  illegal 
acts  afterward. 

There  is  no  evidence  that  the  company  waa  infimaed  of  Ao 
trespass  made  the  basis  of  the  present  action,  nor  ia  tfaia  t 
presented,  except  so  far  as  it  may  be  by  the  infimnation  gi 
to  the  local  agent  at  Houston,  to  which  we  have  already 
ferred.  It  was  not  proved,  if  such  was  the  fact,  that  the  offloa 
of  the  company  at  Houston  is  its  principal  office,  and  whethar 
that  would  have  altered  the  case  we  do  not  decide.  Mere 
silence,  unless  required  to  speak  and  act,  or  even  satisfactioo 
at  the  commission  of  the  wrong,  unaccompanied  by  some  ad 
of  adoption,  will  not  amount  to  ratification:  Cooley  on  Torta, 
127.  Nor  will  the  retention  of  the  guilty  servant  of  itself  ren* 
der  the  principal  liable  for  the  original  tort  on  the  ground  of 
ratification,  —  certainly  in  the  absence  of  proof  of  hia  inoom* 
petency,  or  that  his  continual  employment  by  the  company 
has  reference  to  and  is  connected  with  *^  the  acts  of  the  aervant 
in  the  matter  about  which  complaint  is  made  ":  Ini§nuUumtd 
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0tc.  B^y  Co.  T.  MeDoncM,  76  Tex.  41;  Dillingham  t.  RusseU,  73 
Tex.  47;  16  Am.  St  Rep.  768. 

In  this  casei  howerer,  it  maj  be  obserred  that  the  petition 
doee  not  make,  hj  direct  allegations,  the  retention  of  Potter  in 
the  eervice  of  the  company  a  ground  of  ratification.  The  coun- 
eel  for  defendant  in  error  contend  that  it  was  incumbent,  in 
Ihe  court  below,  on  the  plaintiff  in  error  to  have  shown  (if  such 
was  the  case)  that  the  employees  of  the  company  we  have  re- 
ferred to  were  merely  its  servants,  —  not  chief  officers  or  vice- 
principals.  On  the  contrary,  if  these  employees  were  not  in 
fBLCt  proved  to  be  mere  servants,  we  think  nevertheless  that 
the  burden  was  on  the  plaintiff  to  allege  and  establish  by  proof 
such  state  of  facts  as  would  warrant  the  recovery  of  exemplary 
damages:  /nfemalienal  etc.  R.  R.  (7c.  v.  Gareta,  70  Tex.  207; 
St.  Laui$  etc  Bfy  Co.  r.  Bums,  71  Tex.  479.  Where  the  act  of 
a  servant  amounts  to  a  crime,  or  is  of  a  willful  and  malicious 
character,  the  law  prima  fade  presumes  that  the  perpetrator 
of  the  wrong  was  not  authorized  before  nor  sanctioned  after- 
ward by  the  principal,  and  this  presumption  continues  until 
repelled  by  proof  to  the  contrary:  DiXlingKam  v.  JSuweSy  73 
Tex.  47;  16  Am.  8t.  Rep.  763. 

Article  390  ctf  our  Revised  Penal  Code  declares  that  "if  any 
person  shall  in  any  wise  pollute  or  obstruct  any  watercourse, 
lake,  pond,  or  marsh,  etc.,  or  continue  such  obstroction  or  pot* 
lution  so  as  to  render  the  same  unwholesome  or  offensive  to 
the  inhabitants  of  the  county  or  neighborhood  thereabout,  he 
shall  be  fined  in  a  sum  not  exceeding  five  hundred  dollars.'^ 
Comment  is  unnecessary.  The  servant,  under  the  facts  af- 
firmed by  the  verdict,  would  be  liable  both  civilly  and  crimi« 
nally,  but  the  company  only  civilly,  and  for  actual  damages, 
etc.  If  the  jury  had  returned  their  verdict  for  the  five  hun- 
dred dollars  found  by  them  for  the  plaintiff  simply  and  solely 
fls  actual  damages,  thien^  assuming  the  sufficiency  of  the  petition, 
a  very  different  case  would  be  presented  to  us  for  considera* 
tion.  The  charge  of  the  court  below  was  a  concise  presentation 
of  the  measure  of  actual  damages,  and  is  not  complained  of, 
and  ia  without  error,  yet  the  court  did  not  call  the  attention  of 
tlie  jury  to  such  matters  or  items  as  may  constitute  actual 
damages  without  proof  of  the  expenditure  of  money  by  the 
plaintiff.  This  the  court  was  not  bound  to  do  without  a  re- 
quest to  that  effect,  and  then  only  to  the  extent  which  the  al- 
legations of  the  petition  would  justify.  The  jury  very  likely 
understood  that  the  law  only  allowed  actual  damages  for  tl^ 
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amount  of  money  expended  and  the  destruction  of  plaintifiTa 
property  (if  any),  etc.  If  it  be  true,  as  contended  by  counsel 
for  the  defendant  in  error  in  their  brief  (and  there  is  much  evi- 
dence supporting  the  contention),  "that  the  remains"  of  the 
dead  animals  which  the  servant  had  unlawfully  deposited  near 
plaintifiTs  spring  and  residence  '^  were  permitted  to  fester  and 
putrify;  that  the  water  became  polluted,  the  atmosphere  foul; 
that  Reed's  family  got  sick  from  the  poisonous  odors,  his  horses 
died,  his  family  had  to  be  almost  hermetically  sealed  op  in 
their  home,  or  breathe  the  pestilential  fumes  with  which  the 
surrounding  atmosphere  was  laden,"  and  that  all  these  thinf^s 
resulted  from  the  acts  or  culpable  omission  of  defendant's  ser- 
vants, then  while  it  would  seem  that  all  of  these  things  might, 
under  appropriate  allegations  and  proof,  be  taken  into  consid- 
eration by  the  jury  as  elements  of  actual  damages,  as  well  as 
money  he  expended  or  property  destroyed  (if  any),  in  assess- 
ing the  amount  thereof  sustained  by  the  plaintiff  (Field  on 
Damages,  sees.  742,  747-749;  Cooper  v.  RandaU,  53  111.  24;  2 
Wood  on  Nuisances,  c.  13;  Vedder  v.  Vedder^  1  Denio,  257;  2 
Wood  on  Nuisances,  sees.  579,  586;  2  Wood's  Railway  Law, 
1378,  1379;  Jung  v.  Neraz^  71  Tex.  896),  still  these  circum- 
stances of  aggravation,  resulting  alone  from  the  acts  of  the 
servants,  could  not  have  the  effect  to  enlarge  the  well-settled 
rales  of  law  (which  we  have  attempted  to  indicate),  so  as  to 
render  the  company  liable  for  exemplary  damages,  when  other- 
wise  under  the  facts  of  the  case  it  would  not  be  liable  for  that 
character  of  damages. 

Because  the  verdict  of  the  jury  is  not  supported  by  the  evi- 
dence as  to  exemplary  damages,  and  is  against  the  charge  of 
the  court  on  that  subject,  we  conclude  that  the  judgment  ought 
to  be  reversed  and  the  oause  remanded. 


Mastbb  avd  Skbvamt —  LiABnjTT  or  Mastxb  iob  SntvAim'  Taten.  ^  A 
railway  oompany  ia  liable  for  tha  torts  of  its  employoes,  both  on  its  tnuus  and 
around  its  office:  Savannah  He  B.  R.  Oo,  t.  Bryam,  86  Oa.  812;  22  Am.  St 
Rep.  46i»  and  note;  extended  note  to  Kanmu  CUy  tic  R.  R.  Co,  y.  Kelly,  59 
Am.  Rep.  601;  extended  note  to  Ware  t.  Baratarta  eic  OatuU  Cb.,  85  Am. 
Dec.  102;  in  whioh  the  liability  of  the  master  for  the  aervaBt't  torts  are  dis- 
cussed. A  railroad  company  is  not  liable  for  a  tort  of  its  superiiiteuJeati 
committed  without  ito  authority:  Henry  t.  Pitttbwrg  efe.  R'y  Ox.  139  Pa.  St 
289. 

DAMAau — BxBMPiJiRT,  WHUT  Allowbd  AoAnrsT  MA8T\a.  —  PanitiTe 
ilamages  will  not  be  allowed  against  a  master  for  the  tort  of  a  servant,  an* 
less  he  expressly  anthoriaed  it  or  approved  it:  Hagan  t.  Prmridemce  §ie»  B,A 
Ok,  8  B.  I.  88;  02  Am.  Deo.  377,  and  extended  note. 
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Masvxb  abd  Skbyamt—  RATinoATioir  or  Sbbtamt's  Tobts  bt  MiflrBB— • 
What  CoNtfrrruTBs.  —  A  mere  retentioii  in  eervioe  by  a  master  will  aol 
amonnt  to  a  ratifioatioii  of  a  aerrant's  tort:  DiUmgham  t.  Buuettf  78  Tex.  41$ 
15  Am.  St  Rep.  763»  and  note|  WUUamay.  ihMman  «fa.  Cbi,  40  La.  Ann.  87| 
8  Am.  Si.  Rep.  512,  and  note. 

Hastbb  AMD  Sekyant — LiABiiXTT  OB  Mastbb  iom  GBnoB  OB  Sbbtabt.  — 
A  master  is  not  responsible  criminally  for  the  a«t  of  his  aenrant  or  agents  «■>• 
leaa  he  has  in  some  way  participated  in  or  oonntaoanoed  it:  Camnwnwealik  f, 
Steoem,  153  Mass.  421;  S5  Am.  St  Rep.  647,  and  note;  CfommonweaUk  ▼. 
JikMtt  *10  Met  2B9;  48  Am.  Deo.  43%  and  note;  Cani\fr.  Louitmik  etc  JTy 
Obu,  42  La.  Ann.  477« 
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CoBSPiEAor,  Tvir to  Dbtbbmibb  whctkba  Aoraov  Libb  bob.  —At  oommeB 
law,  a  conspiracy  eaanot  be  made  the  snbjeet  of  a  civil  aotloii,  althongfc 
damages  result^  vnleaa  something  is  done  which  without  the  eonspiraoy 
would  give  a  right  of  action.  The  tme  test  as  to  whether  each  aotioB 
will  lie  ia  whether  or  not  the  aot  aeoomplishod  alter  the  oonapiracy  hm 
been  f  (nmod  is  itself  aotionable. 

BiasT  TO  Rbtobb  lo  hatb  BimnnHB  Belatiobb  with  Abothbb  Limitbd 
TO  In  DIVIDUAL  AoTiON.  — The  abeolttto  right  of  a  person  to  refuse  to 
haTe  bnsineos  relations  with  any  person  whonuoeTer,  whether  the  refusal 
b  based  npoo  reason  or  is  the  result  of  whim,  caprice,  prejudice^  or  mal- 
ioa,  must  be  limited  to  the  indiTidual  aotiea  of  the  party  who  asserts  the 
right  It  ia  not  equally  true  that  one  person  may  from  sndh  motives  in- 
fluence another  person  to  do  the  same  thing. 

COKSPIBAOr  TO  IBDOOB  TBIBD  PBB80II  BOT  TO  8bLL  TO  PLAINTIfF,  AOTIOW- 

ABLB  whbb;  —  A  petition  filed  by  a  butcher,  which,  in  addition  to  char- 
ging that  tho  defendants,  wbo  were  cattle  dealers,  conspired  together  to 
refuse  to  eeU  cattle  to  him,  charges  that  thoy  also  induced  third  perscas 
not  to  sell  to  him,  it  not  appearing  that  their  interference  with  his  busi- 
ness was  to  serve  any  legitimate  purpose  of  their  own,  but  that  it  was 
done  wantonly  and  maliciously,  causing,  aa  was  intended,  pecuniary  in- 
jury to  him,  states  a  canso  of  action,  and  a  demurrer  thereto  should  not 
be  sustained. 

L.  E,  Tretevant^  for  the  plaintiff  in  error. 
Foriter  Rose^  for  the  defendants  in  error. 

Hbnby,  a.  J.  This  snitwas  brought  to  recover  damages  by 
Bernard  Dels  against  the  members  of  the  firm  of  Winfree,  Nor- 
man, and  Pearson,  and  the  members  of  the  firm  of  Borden  and 
Borden. 

Plaintiff's  petition  stated  his  cause  of  action  as  follows: 
That  he  was  pursuing  the  occupation  of  a  butcher  in  the  city 
of  Galveston,  and  was  making  and  would  have  continued  to 
make  large  profits  and  gains  in  the  business  but  for  the  griev- 
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anoet  oommitted  hy  the  defendants  as  alleged;  that  in  itm 
prosecution  of  his  basiness  he  had  opened  and  was  conducting 
two  butcher-shops  in  said  city  for  the  sale  of  different  kinds  of 
fresh  meat;  that  it  became  necessary  that  he  should  \mj  lStv% 
animals  scdtabla  and  fit  to  be  riaughtered  for  the  purposes  of 
his  businees  as  a  botcher,  and  for  a  long  time  before  and  at 
the  time  of  the  commission  by  defendants  of  the  grioTanoes 
herein  stated,  he  was  engaged  in  tha  businees  of  baying  live 
animals  suitable  and  fit  to  be  slaughtered  and  sold  as  fresh 
butcher's  meat,  and  which  he  slaughtered  and  sold  as  such  at 
his  said  two  butcher-shops;  that  the  persons  from  whom  plain- 
tiff bought  said  live  animals  were  engaged  in  the  business  of 
transporting  to  Galveston  and  receiving'  ler  sale  live  animals 
suitable  and  fit  to  be  slaughtered  and  sold  as  butcher's  meat| 
and  in  selling  such  live  animsls  for  wtuih  purposes  to  wfaoiiH 
soever  would  buy^  that  long  before  and  at  the  time  of  the 
commission  by  defendants  of  the  wronga  herein  charged, 
the  defendants  were  engaged,  and  are  now  eoggfied,  as  sspsp 
rate  firms  in  said  business  of  receivvng  and  seHing  live  ani* 
mals,  for  the  purposes  aforesaid,  on  Galveston  Island,  and 
were  and  are  now  the  only  persons  or  association  of  persons  so 
engaged  in  said  business  in  Galveston  Gouaiy;  that  without 
justifiable  cause  and  onlawftilly,  and  with  th»  nMdieioss  inteut 
to  molest,  obstruct^  hinder,  and  prevent  plaintiff  from  carry- 
ing  on  his  said  business,  and  making  a  living  thereby,  the 
said  Wiufree,  Norman^  and  Pearson,  on  or  about  the  first  day 
of  July,  1889,  and  at  divers  tames  thereafter,  and  until  the 
filing  of  this  petition,  did  oombine,  confederate,  and  conspire 
with  said  firm  of  Borden  and  Borden,  and  with  one  Gtorhard 
Barbour,  a  butcher,  not  to  sell  to  petitioner  for  cash  any  live 
animals  or  slaughtered  meat  for  the  purposes  or  for  the  prosecu- 
tion of  his  said  business;  that  the  said  Winfree,  Norman,  and 
Pearson  solicited  and  procured  frooa  said  Borden  and  Borden 
an  agreement  not  to  sell  any  live  animals  io  plaintiff,  and  did 
so  induce  said  Gerhard  Barbour  and  others,  to  plaintiff  un- 
known, not  to  sell  to  bini  slaughtered  soeat  for  the  purposes 
of  bis  said  buainess. 

The  petition  charges  that  in  pursvafioe  of  said  combination, 
each  of  said  firms  subsequently  refused  to  sell  plaintiff  live 
animals  when  he  applied  to  them  to  purchase  them  at  th:ir 
own  price  in  money  which  he  then  ofl^ed  to  pay  them,  and 
that  said  Gerhard  Barbour  likewise  refused  to  sell  him  slaugh- 
tered  meat;  that  by  reason  of  such  unlawful  combination  and 
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malicious  inter feireiice  with  hia  busineaa,  plaintiff 
pelled  to  close  up  and  discontinue  hia  business  in  one  of  his 
two  shops,  and  in  order  to  continue  it  at  the  other  one  of  his 
shops,  he  has  been  and  is  now  forced  to  hny  slaughtered  meat 
at  a  great  disadvantage,  and  at  higheor  prices  than  he  would 
have  had  to  pay  bnt  for  the  aforesaid  unlawful  combination 
and  malicious  interferenoe  with  and  hindrance  of  his  business 
by  defendants. 

The  court  sustained  a  general  demurrer  to  the  petition. 

Appellant's  assignment  of  error  brings  hsfioore  us  the  correct- 
ness of  this  ruling. 

The  appellee  contends  that  at  common  law  ''a  conspiracy 
cannot  be  made  the  subject  of  a  dvil  action,  although  dam- 
ages result,  unless  something  is  done  which  without  the  oon* 
spiracy  would  give  a  right  of  action.  In  other  words,  an  act 
which  if  done  by  one  alone  constitutes  no  ground  of  action, 
cannot  be  made  the  ground  of  such  action  by  alleging  it  to 
have  been  done  by  and  through  a  concq[>iracy  of  several;  that 
the  true  test  as  to  whether  such  action  will  lie  is  whether  or 
not  the  act  accomplished  after  the  conspiracy  has  been  formed 
is  itself  actionable." 

We  think  that  the  proposition  here  asserted  is  well  sustained 
by  the  authorities,  and  the  first  question  to  be  determined  is, 
whether,  on  account  of  the  acts  charged  by  plaintiff  against 
the  defendants,  he  would  have  had  a  cause  of  action  against 
either  of  them  if  no  conspiracy  had  been  charged. 

If  he  would  have  had,  then  he  may  maintain  his  action  for 
a  conspiracy.  If  he  could  not  have  sustained  fk  separate  ac- 
tion against  either  of  the  defendants  on  account  of  the  matters 
complained  of,  the  additional  charge  of  a  conspiracy  will  not 
give  it:  Cooley  on  Torts,  125;  KimbaU  v.  Hcarman,  84  Md.  407; 
6  Am.  Bep.  340;  Laveriy  v.  Fanarsdafe,  65  Pa.  St  507. 

The  appellee  also  asserts  the  following  proposition,  which 
may  be  conceded  to  be  o(Nrrect:  ^  A  person  has  an  absolute 
right  to  refuse  to  have  business  relations  with  any  person 
whomsoever,  whether  the  refusal  is  based  upon  reason  or  is 
the  result  of  whim,  caprice,  prejudice,  or  malioe,  and  there  is 
no  law  which  fofoes  a  man  to  part  with  his  titie  to  his  prop- 
arty." 

The  privilege  here  asserted  must  be  limited,  however,  to  the 
individual  action  of  the  party  who  asserts  the  right.  It  is  not 
squally  true  that  one  person  may  from  such  motives  influence 
another  person  to  do  the  same  ^ing.    If^  without  such  motivi, 
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the  oanse  of  one  person's  interference  with  the  property  or 
privileges  of  another  Ib  to  serve  some  legitimate  right  or  inter" 
est  of  his  own,  he  may  do  acts  himself,  or  cause  other  persons 
to  do  them,  that  injuriously  affect  a  third  party,  so  long  as  no 
definite  legal  right  of  such  third  party  is  violated. 

In  the  case  of  Walker  v.  Cronin^  107  Mass.  562,  it  was  rec- 
ognized to  be  a  general  principle,  that  '*  in  all  cases  where  a 
man  has  a  temporal  loss  or  damage  by  the  wrong  of  another, 
he  may  have  an  action  upon  the  case,  to  be  repaired  in  dam- 
ages. The  intentional  causing  of  such  loss  to  another,  with- 
out justifiable  cause,  and  with  the  malicious  purpose  to  inflict 
it,  is  of  itself  a  wrong. 

'*  There  are,  indeed,  many  authorities  which  appear  to  hold 
that  to  constitute  an  actionable  wrong  there  must  be  a  viola- 
tion of  some  definite  legal  right  of  the  plaintiff.  But  those  are 
cases,  for  the  most  part  at  least,  where  the  defendants  were 
themselves  acting  in  the  lawful  exercise  of  some  distinct 
right,  which  furnished  the  defense  of  a  justifiable  cause  for 
their  acts,  except  so  far  as  they  were  in  violation  of  a  suj^rior 
right  in  another. 

''  Thus  every  one  has  an  equal  right  to  employ  workmen  in 
his  business  or  service;  and  if,  by  the  exercise  of  this  right  in 
such  manner  as  he  may  see  fit,  persons  are  induced  to  leave 
tlieir  employment  elsewhere,  no  wrong  is  done  to  him  whose 
employment  they  leave,  unless  a  contract  exists  by  which  such 
otlier  person  has  a  legal  right  to  the  further  continuance  of 
their  services.  If  such  a  contract  exists,  one  who  knowingly 
und  intentionally  procures  it  to  be  violated  maybe  held  liable 
for  the  wrong,  although  he  did  it  for  the  purpose  of  promoting 
his  own  business. 

'^  Every  one  has  a  right  to  enjoy  the  fruits  and  advantages 
of  his  own  enterprise,  industry,  skill,  and  credit  He  has  no 
right  to  be  protected  against  competition;  but  he  has  a  right 
to  be  free  from  a  malicious  and  wanton  interference,  disturb- 
ance, or  annoyance.  If  disturbance  or  loss  oome  as  a  result 
of  competition,  or  the  exercise  of  like  rights  by  others,  it  is 
ilamnum  absque  injuria^  unless  some  superior  right  by  contract 
or  otherwise  is  interfered  with.  But  if  it  come  from  the  merely 
wanton  or  malicious  acts  of  others,  without  the  justifloatioa  of 
competition  or  the  service  of  any  interest  or  lawful  purpose,  it 
then  stands  upon  a  different  footing." 

Plaintiff's  petition  goes  further  than  to  charge  that  each  of 
the  defendants  refused  to  sell  to.  him.    It  charges  that  they 
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not  only  did  that,  but  that  they  induced  a  third  person  to  re- 
fuse to  sell  to  him.  It  does  not  appear  from  the  petition  that 
their  interference  with  the  business  of  plaintiflf  was  done  to 
serve  some  legitimate  purpose  of  their  own,  but  that  it  was 
done  wantonly  and  maliciously,  and  that  it  caused,  as  they 
intended  it  sho.uld,  pecuniary  loss  to  him* 

We  think  the  petition  stated  a  cause  of  action,  and  that  the 
demurrer  should  have  been  overruled. 

The  judgment  is  reversed,  and  the  cause  is  remanded* 


CoNSPiRAor.  —  An  aotioa  Hm  for  a  conspiracy  to  injnro  a  penon  in  hit 
basinew:  WUdee  r.  McKet,  111  Pa.  St  835;  66  Am.  Bop.  271;  Mapitrkk  t. 
Hamge,  9  Neb.  390;  31  Am.  Rep.  415;  KimbaU  ▼.  Barman,  34  Md.  407;  6 
Am.  Rep.  340;  extended  note  to  State  v.  Stewarl,  59  Am.  Rep.  720;  Vam 
Ham  T.  Vam  Bom.  52  N.  J.  L  284. 
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[80  TCZAB,  «».] 
OQNTRIBUTOBT  NcOLIOtlfOB  OT  PaBBMT  BaBS  HI8  RbOOTBBT,   but  not  MS 

MiNOB  Child's,  whxn.  —  Where,  through  the  negligence  of  a  telegraph 
company  in  failing  to  deliver  a  message  sent  to  a  physician  informing 
him  that  a  boy  fifteen  years  old  had  dislocated  his  elbow,  and  asking  him 
to  come  on  the  first  train,  the  physician,  who  could  hare  reset  and  saved 
the  arm,  ia  prevented  from  coming  to  the  boy's  aid,  and  the  boy  *s  parent 
■ends  no  further  message  nor  seeks  any  other  surgical  aid  for  nine  day% 
when,  in  the  physician's  opinion,  it  would  have  been  dangerous  to  at- 
tempt to  reset  the  dislocation,  and  the  arm  in  consequence  becomes  stiff 
and  permanently  disabled,  in  an  action  against  the  company  to  recover 
for  tiie  injury,  the  contributory  negligence  of  the  parent^  in  failing  to 
■end  another  message  or  to  secure  assistance  from  some  other  physician, 
will  bar  a  recovery  by  him;  but  such  contributory  negligence  on  the  part 
of  the  parent  cannot  be  interposed  as  a  defense  to  bar  a  recovery  for  the 
benefit  of  the  minor.  The  contributory  negligence  that  precludes  the 
mincer's  recovery  must  be  that  of  himself,  and  whether  it  existed  or  not 
is  a  question  for  the  jury  to  deoide,  taking  into  consideration  the  age  and 
situation  of  the  minor^  and  all  other  circumstances  oonnected  with  the 


Stewart  and  Stewart,  for  the  appellant. 
W.  P,  MeComb.  for  the  appellees. 

Henry,  A.  J.  This  snit  was  brought  by  Angnst  Hoffman 
for  himself,  and  as  next  friend  of  his  minor  son  Kelly  Hoff- 
man, to  recover  damages  caused  by  the  neglect  of  the  defend- 
ant to  deliver  the  following  telegraphic  message:  — 
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<^  SpBOia,  Texas,  August  6,  1888. 
**  To  Doctor  Dutton,  Conroey  Texas. 
"  Come  on  first  train;  Kelly  Hoffman  broke  his  arm. 
[Signed]  "^Hotrt  HuoHsa." 

The  father  of  Eelly  was  away  from  home  when  his  son  was 
hurt,  and  the  message  was  sent  by  direction. of  hie  wife,  the 
mother  of  the  boy.  The  message  was  reoeived  at  Conroe,  where 
Dr.  Dutton  lived,  on  the  day  that  it  was  sent,  but  was  not  de- 
livered to  him  until  he  inquired  for  it  of  the  agent  of  the  de- 
fendant on  the  15th  of  the  same  month.  No  excuse  for  the 
failure  to  deliver  it  was  offered. 

Kelly  was  fifteen  years  old  when  he  was  hurt  His  injnry 
was  a  dislocation  of  his  arm  at  the  elbow.  Dr.  Dutton  was 
the  physician  of  plaintiff's  family,  and  testified  that  if  the 
dispatch  had  been  delivered  to  him  he  would  have  responded 
to  it  within  twenty-four  hours,  and  would  have  reset  and  saved 
the  arm.  The  testimony  shows  that  the  same  thing  conld 
have  been  done  at  any  time  within  a  few  days  after  the  injury 
occurred. 

No  other  dispatch  was  sent,  and  no  further  effort  was  made 
Id  procure  the  aid  of  Dr.  Dutton  or  any  other  physician.  Noth« 
ing  seems  to  have  been  done  to  remedy  the  dislocation^  and 
the  result  followed  that  when  the  wound  healed  it  left  the  arm 
stiff  and  permanently  disabled. 

On  the  fifteenth  day  of  August,  or  nine  days  after  the  injury 
occurred,  Dr.  Dutton  happened  to  be  passing  by  the  residence 
of  the  parents  of  the  youth,  and  was  seen  and  called  in.  He 
then  examined  the  arm,  but  did  not  undertake  to  treat  it  He 
laBtified  that  it  was  then  too  late  to  reset  it,  and  that  the  at- 
tempt to  do  so  would  have  been  attended  with  great  danger  to 
the  patient.  He  was  corroborated  in  this  particular  by  the 
evidence  of  another  physician  who  saw  the  patient  at  the  same 
time  that  he  did;  but  his  opinion  was  disputed  by  several 
physicians  who  testified  as  experts,  and  who  stated  that  the 
dislocation,  in  their  opinion,  could  have  been  remedied  at  the 
date  of  the  visit  of  Dr.  Dutton,  and  that  it  should  have  been 
then  attempted. 

The  defendant  pleaded  contributory  negligence. 

Upon  the  verdict  of  a  jury,  judgment  was  rendered  in  fovor 
of  the  father  for  $900,  and  in  favor  of  his  son  for  $4,125.  No 
qnestion  whs  made  with  reference  to  the  joinder  of  tlie  two 
causes  of  acuon. 
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Tbe  charges  wad  other  mlings  of  the  oourt,  except  upon  its 
motion  far  a  new  trial,  were  Caforable  to  the  defendant* 

The  only  queetion  thai  we  deem  it  neceesary  to  consider  is 
whether  the  defense  of  cootribntory  negligenoe  was  made  out. 
Upon  that  issue,  we  think  it  sufficient  to  say,  with  regard  to 
the  contention  that  the  arm  conld  have  been  reset  and  cured 
nine  days  after  it  was  injured,  when  Dr.  Dntton  first  saw  tbe 
patient,  that  the  evidence  was  conflicting,  and  it  was  a  ques- 
tion for  the  jury  to  consider  and  decide. 

Upon  the  other  question,  tul,  tbe  failure  to  send  another 
message  to  Dr.  Dutton  or  procure  other  medical  assistance, 
which  would  naturally  have  suggested  itself  to  any  person  of 
ordinary  prudence  and  intelligence,  we  think  the  evidence 
elearly  shows  that  the  permanent  character  of  the  injury  must 
be  attributed  to  a  want  of  proper  care  upon  the  part  of  the 
parents  oi  the  injured  boy.  The  evidence  shows  that  proper 
care  upon  their  part,  after  it  became  evident  that  Dr.  Dutton 
irovn  some  cause  would  not  respond  to  the  message  to  hira, 
would  have  either  procured  his  attendance  or  the  assistance 
of  another  physician,  and  we  find  in  the  record  no  evidence 
whatever,  proper  to  be  considered,  to  excuse  the  want  of  dili- 
gence of  the  parents. 

Because  of  such  contributory  negligence,  no  verdict  should 
have  been  rendered  in  favor  of  the  &ther  of  the  minor  for  his 
own  Li  lefit,  and  the  one  so  rendered  should  have  been  set 
aside  upon  defendant's  motion:  Oxdf  etc,  IPy  Co.  v.  Coon^  69 
Tex.  730;  Teza»  eU.  R.  R.  Co.  v.  Young,  60  Tex.  201;  Beach 
on  Ckmtributory  Negligenee,  137. 

But  the  negligenoe  of  his  parents  cannot  be  interposed  as  a 
defense  to  bar  a  recovery  lor  the  benefit  of  the  minor:  WU^ 
liams  V.  Texas  etc.  R.  R.  Co.,  60  Tex.  205;  Galveston  etc  R.  R. 
Ce.  T.  Moore,  SO  Tex.  64;  46  Am.  Rep.  265;  Beach  on  Contrib- 
Qtary  Negligence,  sees.  43,  44.  The  contributory  negligence 
that  precludes  him  from  a  recovery  must  be  that  of  the  minor 
himself,  and  whether  it  existed  or  not  was  a  question  for  the 
jury  to  decide,  taking  into  their  consideration  the  age  and 
situation  of  the  minor,  and  all  other  circumstances  connected 
with  the  case:  Emnsich  v.  Gulf  etc.  R'y  Co.,  57  Tex.  126;  44 
Am.  Rep.  686;  GtJf  etc  Wj  Co.  v.  McWhirter,  77  Tex.  856; 
19  Am.  St  Rep.  755;  Cook  v.  Houston  Direct  Nav.  Co.,  76  Tex. 
85S;  18  Am.  St.  Rep.  62. 

In  the  case  of  Pturnly  v.  Birge,  124  Mass.  57,  26  Am.  Rep. 
64-1,  vhicb  was  an  action  of  tort  by  a  minor  thirteen  years  old 
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for  an  injury  done  him  by  a  dog*  which  he  caused  to  bite  him 
by  striking  him,  the  supreme  court  of  Massachusetts  said: 
''  It  was  necessary  that  the  plaintiff,  though  a  boy,  should 
prove  that  he  was  in  the  exercise  of  due  care.  But  due  care 
on  his  part  did  not  require  the  judgment  and  thoughtfulnesn 
which  would  be  expected  of  an  adult  under  the  same  circum- 
stances. It  is  that  degree  of  care  which  could  reasonably  be 
expected  from  a  boy  of  his  age  and  capacity.  If  the  court  had 
ruled  that  if  the  plaintiff  was  old  enough  to  know  that  striking 
the  dog  would  be  likely  to  incite  him  to  bite  he  could  not  re- 
cover, it  would  have  been  erroneous.  This  is  not  the  true  test. 
It  entirely  disregards  the  thoughtlessness  and  heedlessness 
natural  to  boyhood.  The  plaintiff  may  have  been  old  enough 
to  know,  if  he  stopped  to  reflect,  that  striking  a  dog  would  be 
likely  to  provoke  him  to  bite,  and  yet  in  striking  him  he  may 
have  been  acting  as  a  boy  of  his  age  would  ordinarily  act  un- 
der the  same  circumstances." 

In  the  case  before  us,  it  may  be  well  doubted  whether  a  child 
fifteen  years  old  had  suflScient  experience  or  discretion  to  cor- 
rectly estimate  the  consequences  of  the  failure  to  have  his  in- 
jured arm  properly  treated,  especially  when  his  mental  and 
physical  condition  caused  by  the  injury  are  considered.  The 
evidence  shows  that  his  wound  required  the  treatment  of  a 
skillful  physician.  The  employment  of  one  involved  an  obli- 
gation, by  a  contract  express  or  impUed,  to  pay  for  his  ser- 
vices. If  it  be  conceded  that  the  circumstances  were  such 
that  he  could  have  procured  the  required  attention  at  the  ex- 
pense of  his  father,  it  still  cannot  be  maintained  that  his  fail- 
ure to  do  so  was  such  negligence  as  should  be  held  to  preclude 
his  recovery,  and  absolve  the  defendant  from  liability  for  its 
undisputed  negligence. 

We  think  the  judgment  should  be  affirmed  as  to  the  minor, 
Kelly  Hoffman,  and  reversed  and  the  cause  be  remanded  as 
to  the  individual  judgment  in  favor  of  August  Hoffman,  and 
it  will  be  so  ordered.  ^_^__ 

Pabkitt  Aim  Ohild — Btisor  of  PAunm*  OoimuBUTOBT  Ksqugwob 
ON  AonoM  VOB  In JV&T  to  Child.  —  A  parent's  oootiibatory  negli^noe  may 
bar  his  right  to  recover  for  injuries  to  a  minor  child,  bat  in  an  action  by  the 
ehild  such  negligence  will  not  be  imputed  to  it:  WeMrook  ▼.  Mobile  etc  R.  R. 
Ob.,  66  Miss.  560;  14  Am.  St  Rep.  687,  and  extended  note;  Brie  CfU^  ele.  j5> 
Cb.  ▼.  Sehuter,  113  Pa.  St.  412;  67  Aol  Rep.  471,  and  extended  note;  Wymare 
r.  Mahaska  Ocuntff,  78  Iowa,  896;  16  Am.  St.  Rep.  449;  WitOen  y.  Kamn 
Oii^  etc.  R*y  Co,,  99  Mo.  609;  17  Am.  St.  Rep.  691;  BJ^py  ▼.  Au  Sabie,  85 
Miflh.  280;  Westerjield  v.  Leiri,  43 La.  Ann.  63L  Ooiitra^w—  WMw.  Drg Dock 
0ie,RR.Oa.,  119  N.  Y.  147. 
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[80  TmxAB,  976.] 

Landlord  and  Tenant— Rulv  that  Tknant  Holding  ovxb  n  Bssmib 
TO  Hold  under  Txbmb  or  Prior  Lsasb  not  Applicable  to  Cnr. 
—  A  tenant  who  holds  OTer  after  the  end  of  hU  term,  with  the  oonseni 
of  hia  landlord,  is  deemed  to  be  in  possession  npon  the  terms  of  his  prior 
lease,  upon  the  ground  that  the  parties  are  presumed  to  have  tacitly 
renewed  the  former  agreement.  But  this  rule  is  not  applicable  wher* 
the  tenant  is  a  municipal  corporation,  because  the  law  will  not  imply 
a  contract  as  against  it.  Such  corporation  is,  however,  bound  to  pay 
for  the  premises  for  the  time  its  officers  have  occupied  them. 

Oscar  Bergstrom^  and  McLeary  and  King^  for  the  appellant. 

William  Aubrey  and  0.  Upson^  for  the  appellee. 

Gainbs,  a.  J.  This  was  an  action  brought  by  the  appellee  to 
recover  of  the  city  of  San  Antonio  the  rent  of  certain  rooms 
for  the  term  of  one  year,  beginning  on  the  first  day  of  May, 
1885.  The  facta  which  gave  rise  to  the  litigation  are  as 
follows:  On  the  sixth  day  of  May,  1879,  the  city  council  of 
the  city  of  San  Antonio  passed  an  ordinance  authorizing  the 
mayor  of  the  city  to  enter  into  contract  with  the  plaintiff  for 
the  lease  of  certain  rooms  in  a  house  known  as  the  French 
Building,  for  the  use  of  the  city  for  the  term  of  one  year,  at  a 
/ental  of  ninety  dollars  per  month,  payable  in  quarterly  in- 
•tallments.  In  pursuance  of  the  authority  so  conferred,  the 
mayor  on  behalf  of  the  city,  and  the  plaintiff  for  himself 
and  as  agent  of  his  wife,  executed  a  written  contract  for  the 
lease  of  the  rooms  from  May  1, 1879,  to  April  30,  1880,  upon 
the  terms  recited  in  the  ordinance.  The  contract  as  executed 
also  contains  a  stipulation  that  the  city  should,  at  the  expira- 
tion of  the  lease,  have  the  right  of  renewal.  The  city  took 
possession  of  the  rooms,  and  its  oflBcers  continued  to  occupy 
and  use  them  until  the  month  of  May,  1886,  and  during  the 
greater  part,  if  not  the  whole,  of  that  month.  The  rent  ap- 
pears to  have  been  paid  for  the  occupancy  of  the  premises  for 
the  year  ending  April  30,  1885,  as  well  as  for  previous  years. 
About  the  1st  of  June,  1885,  in  pursuance  of  the  formal  action 
of  its  council,  the  city  vacated  the  rooms,  and  some  time 
thereafter  the  plaintiff  took  possession;  but  at  the  time  he  did 
BO  he  gave  the  city  written  notice  that  he  took  possession 
merely  for  the  purpose  of  preserving  the  property,  and  not  to 
interfere  with  its  use  under  the  lease,  which  he  claimed  to  be 
in  force  until  April  30,  1886.    Subsequently  the  plaintiff  let 
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Bome  of  the  rooms,  and  received  as  rent  on  the  same  during 
the  alleged  term  tlie  sum  of  $315.  Upon  the  trial  he  recov- 
ered a  judgment  for  the  full  year's  rent,  less  this  sum.  There 
was  no  conflict  in  the  evidence,  and  the  foregoing  statement 
suggests  Uie  meritorious  question  presented  by  the  appeal. 

The  appellee  contends  that  by  reason  of  the  city's  holding 
over  after  April  30,  1885,  it  became  bound  as  a  tenant  for  the 
next  ensuing  year,  subject  to  the  terms  of  the  original  con- 
tract. That  a  natural  person,  under  the  circumstanoes,  would 
have  been  so  bound,  and  therefore  liable  to  pay  the  rent  for 
the  entire  year,  we  think  is  not  to  be  denied.  We  understand 
the  doctrine  in  the  eourts  of  tins  country  to  be,  that  if  the 
tenant  hold  over  after  the  termination  of  his  lease,  the  land- 
lord has  his  election  to  dispossess  him,  or  to  treat  him  as  a 
teimnt  for  the  next  suooeeding  year  under  the  proviskms  of 
the  expired  lease,  so  far  aa  they  are  eompatiblo  with  a  yearly 
holding. 

The  English  doctrine  it  stated  as  Mlows  by  an  eminent 
text-writer:  ^  But  though  at  tiie  end  of  the  lease  if  the  tenant 
holds  over  he  holds  as  a  tenant  at  sufferance,  still  if,  when  the 
period  for  the  payment  of  the  rent  becomes  doe,  he  pay  the 
landlord  the  rent  reserved  by  the  expired  lease,  he  beeotnes  a 
tenant  from  year  toyear^  the  payment  of  sn<di  rent  by  him  and 
the  receipt  of  it  by  his  landlord  being  considered  indicative 
of  their  mutual  intention  to  create  a  yearly  tenancy.  •  •  «  • 
And  it  is  very  remarkable  that  Uie  yearly  tenancy  thus 
raised  is  governed,  not  by  the  simple  rules  which  govern  yearly 
tenancies  in  the  absence  of  express  stipulation,  but  by  the 
provisions  of  the  expired  leaae,  so  £ar  as  they  are  consistent  and 
compatible  with  a  yearly  holding":  Smith  on  Landlord  and 
Tenant,  219. 

Chancellor  Kent  lays  down  the  doctrine  as  follows:  *^  If  the 
tenant  holds  over  by  consent  given  either  expressly  or  con- 
structively after  the  determination  of  a  lease  for  years,  it  is 
held  to  be  evidence  of  a  new  contract  without  any  de6nite 
period,  and  is  construed  to  be  a  tenancy  from  year  to  rear" 

In  DorriU  v.  Stephens^  4  McCord,  69,  the  supreme  court  of 
South  Carolina  say:  '*  When  a  tenant  holds  over  afhsr  the  ex- 
piration of  the  lease  with  the  express  or  tacit  consent  of  the 
landlord,  the  law  implies  an  agreement  on  part  of  the  landlord 
that  he  will  let,  and  on  the  part  of  the  tenant  that  he  will  hold, 
on  the  terms  of  the  expired  lease,  thus  substituting  the  oon- 
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trnct  with  respect  to  the  terms  which  is  past  for  that  which  is 
to  come,  not  merely  in  form,  but  in  its  effect  and  sabstance.** 

In  DilUr  v.  Roberts,  13  Serg.  A  R  63,  16  Am.  Dec.  678,  Chief 
Justice  Tighlman  says:  **The  general  rule  undoabtedly  is, 
thsit  the  law  implied  an  agreement  that  he  [the  former  lessee] 
should  pay  the  same  rent  at  the  same  time  which  he  agreed 
to  pay  the  first  year." 

In  EUU  T.  Paige,  1  Pick.  43,  the  supreme  court  of  Massachu- 
setts say:  ''  If  there  be  a  lease  for  a  year,  and  the  tenant 
continues  in  possession  afterward,  the  law  implies  a  tacit  re- 
novation  of  the  contract/' 

In  Schuyler  t.  Smith,  61  N.  T.  809,  10  Am.  Rep.  609,  it  is 
said:  **  The  law  is  too  well  settled  to  be  disputed,  tiiat  when  a 
tenant  holds  over  after  the  expiration  of  his  term  the  law  will 
imply  an  agreement  to  hold  for  a  year  upon  terms  of  the  prior 
lease.'* 

With  a  riew  to  the  determination  of  the  main  question  in 
the  case,  we  have  deemed  it  important  to  ascertain  the  under* 
lying  principle  upon  which  the  doctrine  we  have  had  under 
discussion  is  based.  For  this  purpose,  we  have  quoted  freely 
from  the  authorities,  and  we  think  these  quotations  sufficient 
to  show  that  the  tenant  who  holds  over  with  the  consent  of  his 
landlord  is  deemed  to  be  in  possession  upon  the  terms  of  his 
prior  lease,  upon  the  ground  that  the  parties  are  presumed  to 
have  tacitiy  renewed  the  former  agreement. 

This  brings  us  to  the  question.  Will  the  law  imply  a  contract 
as  against  a  municipal  corporation?  Let  us  state  the  question 
in  a  different  form:  Will  a  contract  be  implied  on  part  of  a 
city  by  reason  of  the  acts  of  its  officers,  there  being  no  formal 
agreement  by  the  city  council  or  by  its  authority,  upon  which 
body  alone  the  power  of  contracting  is  conferred  by  the  charterf 
We  think  the  question  must  be  answered  in  the  negative. 
There  are  important  reasons  why  the  powers  granted  to  a 
municipal  corporation  should  be  exercised  only  by  the  agencies 
designated  by  the  legislature  for  that  purpose.  The  officers 
upon  whom  the  authority  to  make  contracts  for  the  city  are 
conferred  should  be  presumed  to  be  chosen  with  reference  to 
the  duties  to  be  performed  and  to  act  in  conformity  to  the  law 
which  confers  the  power.  When  the  authority  is  conferred 
upon  a  body  of  officers  such  as  a  city  council,  they  must  act 
together  in  formal  meeting,  so  as  to  secure  proper  discussion 
and  deliberation  upon  the  measures  which  are  brought  before 
them.    To  imply  a  contract  from  the  informal  action  of  indi* 
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vidual  members  of  the  body  or  other  officers  of  the  corporatioQ 
would  be  not  only  to  recognise  an  authority  not  conferred  by 
law,  and  to  thwart  the  will  of  the  legislature,  but  also  to  break 
down  a  safeguard  erected  for  the  protection  of  the  city  and  iU 
inhabitants  against  the  inconsiderate  action  of  its  officers.  It 
may  be  that  when  a  municipal  corporation  has  received  the 
benefit  of  a  contract  which  it  had  the  power  to  make,  but 
which  was  not  legally  entered  into,  it  may  be  compelled  to  do 
justice  and  to  pay  the  consideration,  or  at  least  to  pay  for  | 
what  it  has  received.  In  such  cases,  it  is  said  that  the  law  will 
imply  a  contract.  But  we  think  it  contrary  to  sound  priDci- 
pies  to  imply  a  contract  in  any  other  case.  As  said  by  Mr. 
Justice  Field  in  the  case  of  San  Frandseo  Gas  Co.  v.  San 
Francisco^  9  Cal.  453:  "  Where  the  contract  is  executory,  the 
corporation  cannot  be  held  bound  unless  the  contract  is  made 
in  pursuance  of  the  provisions  of  its  charter;  but  where  the 
contract  is  executed,  and  the  corporation  has  enjoyed  the  bene- 
fit of  the  consideration,  an  implied  (usumpait  arises  against  it." 

In  City  of  Bryan  y.  Page,  51  Tex.  534,  32  Am.  Rep.  637, 
this  court  decided  that  a  contract  could  not  be  implied  as 
against  the  city  to  pay  counsel  for  a  legal  opinion  contracted 
for  by  the  mayor,  although  the  council  had  availed  themselves 
of  the  services  rendered  by  the  plaintiffs  under  the  agreement 
with  the  mayor.  In  the  opinion  the  court  announce  broadly 
the  doctrine  that  a  contract  will  not  be  implied  on  part  of  a 
municipal  corporation.  The  case  is  a  very  strong  one,  and  it 
is  certainly  authority  for  holding  that  a  contract  cannot  be 
implied  for  a  renewal  of  the  lease  in  this  case  merely  by  reason 
of  the  officers  having  held  possession  after  the  termination  of 
the  lease.  We  think,  however,  the  city  is  bound  to  pay  for 
the  rooms  for  the  time  its  officers  occupied  them. 

What  we  have  said  we  think  sufficient  to  dispose  of  the 
case,  and  we  deem  it  unnecessary  to  consider  the  numerous 
assignments  of  error  presented  in  the  brief  for  the  appellant 

The  judgment  is  reversed  and  the  cause  remanded. 


MfTNioiFAL  OoBPOBAnoNs  —  LiABiUTr  oiT  Implisd  OoimtAors. — Wbea 
»  oitj  charter  prondM  for  the  employmenfc  of  ooojitel  in  a  certain  maaaer, 
and  that  manner  ia  not  followed,  tiie  attorneya  cannot  recover  for  their  aer- 
▼ioea  on  an  implied  contract  of  employment  with  the  city:  Byrtm  v,  Pagf* 
61  Xez.  S82;  82  Am.  Rep.  637.  The  tame  doctrine  is  nistained  in  McDonM 
▼.  Mayer,  6S  N.  Y.  28;  28  Am.  Rep.  144;  Zottman  y.  San  FraneiKO,  SO  CkL 
96;  81  Am.  Dea  96^  and  extended  note. 


May,  1891.]  Boone  v.  Knox.  767 


BooNB  V.  Knox. 

[80TBXAB.642.] 
TBfAVT   Xir  OOICMOV  OANVOT    RbOOTEB  VOR  his  Go-TBlfANTS  NOT  PaRTIKS. 

— Where,  in  ma  aoiion  of  trespass  to  try  title  to  land,  the  defendant  es- 
tablishes title  to  a  part  interest  therein,  the  plain ti£f  is  not  entitled^ 
aa  against  the  defendant,  to  reoover  for  the  benefit  of  other  tenants  in 
oommoD  who  are  not  parties  to  the  aotioo. 

Warra^^tob  Liablb  fOB  Intxbbst  wheh.  —Where  rents  are  set  off  against 
improTements,  the  warrantor  most  pay  interest  for  the  time  the  rents 
were  recoTored. 

pABnnoir,  All  Tbhahts  or  OoicifOM  should  bb  Madb  Pabtibs  to  Sxm 
lOB.  —  Before  partition  of  land  is  ordered,  all  the  tenants  in  oommon 
■honld  be  brooght  before  the  oonrt. 

Trespass  to  try  title.    The  opinion  states  the  oase. 

H.  C.  Ferguson^  and  Waitonf  Hilly  and  Walt(m^  for  the  plain- 
tiff in  error. 

Stark  and  Starh^  for  the  defendants  in  error. 

GainbSi  a.  J.  This  was  an  action  of  trespass  to  try  title 
to  a  tract  of  land  patented  to  the  heirs  of  Q.  D.  Spottswood. 
The  plaintiffs  claimed  title  as  the  heirs  of  the  original  pat^ 
eniees.  There  were  several  defendants,  all  of  whom  either 
disclaimed  or  declined  to  answer  except  J.  W.  Knox.  He 
pleaded  not  gniltj  and  the'  statute  of  limitations.  He  also 
answered  specially  that  he  bought  the  land  in  controversy 
from  A.  Harrell  and  W.  Harrell,  who  conveyed  it  to  him  by 
deed  with  covenants  of  general  warranty,  and  that  they  de- 
rived their  title  through  a  like  deed  from  B.  Boone.  He 
prayed  that  the  Harrells  and  Boone  be  vouched  in  to  defend 
the  title,  and  that  in  the  event  the  plaintiffs  recovered,  he  have 
a  recovery  over  against  them  on  their  respective  warranties. 

The  court  found  that  the  plaintiffs  were  the  heirs  of  the 
original  grantee  of  the  certificate  by  virtue  of  which  the  land 
was  patented,  but  that  all  of  them  were  barred  by  limitation 
except  three,  of  whom  two  were  each  entitled  to  an  undivided 
one-twentieth  interest  in  the  land  sued  for,  and  the  third  to 
one  seventieth.  It  was  also  found  that  there  were  five  other 
persons  who  were  together  entitled  to  one  seventieth  of  the 
land.  The  defendant  Knox  was  found  to  have  title  against 
the  other  heirs  by  limitation.  It  was  adjudged  that  the  plain- 
tiffs who  were  not  barred  should  recover  in  their  own  right 
their  respective  interests  as  hereinbefore  stated,  and  that  they 
should  also  recover  for  their  co-tenants  who  were  not  barred 


768  Boons  v.  Ehox.  [Teus^ 

bj  limitation  and  were  not  parties  the  one  seventietli  undi- 
vided interest  of  which  they  had  been  found  to  be  the 
owners.  The  several  interests  recovered  amounted  to  nine 
seventieths  of  the  land.  The  defendant  Knox  recovered  of 
the  Harrells  and  of  Boone,  on  their  respective  covenants  of 
warranty,  a  like  proportion  of  the  purchase-money  paid  for 
the  land. 

The  defendant  Boone  alone  brings  this  writ  of  error,  and 
complains  that  the  court  erred  in  adjudging  a  recovery  in 
favor  of  the  plaintiffs  for  the  benefit  of  co-tenants  "who  were 
not  parties  to  the  suit  The  action  of  the  court  in  the  partic- 
ular complained  of  is  clearly  erroneous.  It  is  undoubtedly 
true  that  in  this  state  one  tenant  in  common  may  recover  the 
whole  land  as  against  a  stranger,  and  that  the  recovery  will 
inure  to  the  benefit  of  his  oo-tenants.  The  rule  prevails  in 
most  of  our  states,  but  is  not  universal.  In  Massachusetts, 
Missouri,  and  Pennsylvania,  it  seems  to  be  held  that  a  tenant 
in  common  can  recover  only  to  the  extent  of  his  own  interest, 
even  as  against  a  wrong-doer:  Dewey ^  v.  Brown^  2  Pick.  387; 
Gray  v.  Qivens,  26  Mo.  303;  Davf$<m  v.  MOU,  32  Pa.  St.  302. 
The  supreme  court  of  Massachusetts  in  Dewey  v.  Brown^  2 
Pick.  387,  say:  ^  The  tenant  being  in  possession  ought  not  to  be 
disturbed  except  by  those  who  haxe  the  right,  non  eanetat  that 
the  other  co-heirs  are  not  as  willing  that  the  tenant  should  oc- 
cupy the  land  as  that  the  demandant  should.''  The  true 
principle  would  seem,  however,  to  be  that  each  tenant  in  com- 
mon is  entitled  to  the  enjoyment  of  the  entire  premises,  undis- 
turbed by  any  one  except  his  co-tenants,  and  therefore  it  is 
proper  that  he  should  have  the  right  to  dispossess  a  stranger 
to  the  title.  Because  the  adverse  occupant  is  dispossessed,  and 
because  the  possession  of  one  tenant  in  common  is  ordinarily- 
deemed  the  possession  of  all,  one  who  is  not  a  party  to  the 
sait  receives  the  benefit  of  a  recovery  by  another.  It  does  not 
follow,  however,  that  for  the  reason  that  he  indirectly  recmves 
the  benefit  of  the  recovery,  it  is  in  any  sense  his  suit,  or  that 
as  between  him  and  the  defendant  either  of  them  is  estopped 
by  the  judgment:  Stovall  v.  Carmiehael^  52  Tex.  883. 

Besides,  in  this  case,  the  defendant  Knox  showed  title  to  an 
undivided  interest  of  six  sevenths  of  the  land,  and  is  not  a 
mere  trespasser.  The  plaintiffs  who  recovered  had  the  right 
to  have  the  extent  of  their  own  interest  adjudicated  as  between 
them  and  the  defendant  Knox,  and  to  be  admitted  to  the  pos* 
8p«5?ir»n  of  the  land;  but  upon  what  principle  they  were  ad- 
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judged  to  recover  for  the  benefit  of  others  not  parties  to  the 
suit  we  are  at  a  loss  to  know. 

The  effect  of  the  judgment  is,  that  there  is  a  recovery  of  one 
-•eventieth  of  the  land  more  than  ought  to  have  been  recovered; 
and  a  corresponding  excess  in  the  recovery  of  the  defendant 
Knox  against  his  co-defendant  Boone  on  the  latter's  warranty. 

The  error  is  prejudicial,  therefore,  to  the  plaintiff  in  error, 
mmd  requixes  a  reversal  of  the  judgment. 

The  defendant  Knox,  having  been  charged  with  rents  as 
against  his  improvements,  was  entitled  to  interest  on  the  part 
of  the  purchase-money  recovered  by  him  on  the  warranty: 
Brawn  v.  iffsainm,  66  Tex.  64. 

It  would  seem  that  a  proper  adjustment  of  this  controversy 
requires  that  all  the  tenants  in  common  in  the  land  be 
hrought  before  the  court  In  partition  the  defendant  Knox^s 
fUBprovMBenfcs  might  be  set  apart  to  him  without  detriment 
4»  'his  co-tenants.  If  this  were  done,  then  Knox  would  not 
lose  the  benefit  of  his  use  of  the  land,  and  would  not  be  en- 
tiXled  to  the  interest  on  the  purchase-money  received  by  his 
•nvsrantors.  If  this  cannot  be  done,  and  if  he  should  again 
'sfaow  hfimeelf  a  possessor  in  good  faith,  he  should  be  secured 
the  value  of  the  interest  in  his  improvements  lost  by  him,  ao- 
<^ordii>g  to  tiie  rule  laid  down  in  the  statute  (Rev.  Stats.,  arts. 
4813  et  seq.),  and  will  be  entitled  to  interest  on  his  recovery 
against  his  co-defendants. 

The  judgment  is  reversed  and  the  cause  remanded. 


Co<TKit4NCT— Pasths  TO  SuTTB. — Oue  tenant  in  Mmmoii  nuyr  niahitnin 
ao  actioa  afjrainst  a  trespasser  for  recovery  of  the  whole  property,  and  the 
jti(>ginent  will  inure  to  the  benefit  of  all:  Newman  t.  Bank  ^  CWI^/bmlti, 
<f0  Cal.  SaS;  13  Am.  81  Rep.  199,  aod  note;  Qeniry  t.  Oeniirf^  1  Sneed, 
B7;  60  An.  Dee.  187,  aad  note.  All  tenants  in  oommon  may  nnite  for  the 
reeovery  of  oommon  property,  or  one  may  sne  for  bis  nndivided  portions 
Bullion  Mining  Co,  ▼•  Oraanu  He.  Mining  Cow,  2  Not.  16S;  90  Am.  Deo.  626^ 
and  note:  Hillhouse  ▼.  Mix,  1  Root,  246;  1  Am.  Dee.  41;  Toss  ▼.  King^  83 
W.  Va.236. 

PARTinoir,  as  to  who  may  oompel,  see  eartended  note  to  Nkhob  ▼•  Niekoitt 

C2  Am.  Dea  70S. 

▲x.  sr.  Ref..  Vol.  XXVL— « 
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KiBKWOOD   V.    DOMKAIT. 

[80  Tkxab,  M&] 

HomsTKAD  OF  DiTORCiD  Partibs,  Powbr  ov  Coubt  nr  Dboksb  io  Pro- 

TKCT  Wirs  IN.  m  UsB.  —  A  court  decreeing  a  diToroe  has  power  to 
make  ench  a  decree  with  rerard  to  the  nee  of  the  homestead  of  the  par- 
ties as  will  properly  pn»tect  the  wife  in  its  ose^  and  may  also  proride  for 
its  protttcttoa  and  nee  by  the  minor  children  of  the  suuriag*^  mbject 
only  to  the  prohibititig  cUuse  of  the  statute  that  the  decree  shall  ooi 
have  the  effect  in  form  or  in  substance  of  divesting  the  hnabaad  of  his 
title  to  one  half,  where  the  homestead  is  community  property.  But  the 
husband's  interest  in  the  property  can  be  so  charged  only  in  tlM  dlToroe 
suit,  and  as  a  part  of  the  decree  of  divorce. 

Paktitiom  of  Houbstbad  after  Difobcb  mat  bb  Maob  wkev. — Where 
a  huftbaud  and  wife  owning  a  homestead  are  divorced,  without  any  men* 
tion  or  disposition  of  their  property,  they  become  tenants  in  oomnum  of 
the  property,  subject  to  all  the  rules  and  regulations  of  itrmngers  bear^ 
ing  to  each  other  that  relation;  and  tlie  property  may  be  partitioned,  al- 
though the  wife  has  a  homestead  interest  in  it^  whi<^  ia  protected 
force  I  sale.  And  if  it  is  incapable  of  being  equitably  partitumed 
out  being  sold,  it  may  be  sold,  and  the  homestead  exemption  will  then 
attach  to  the  wife*s  half  of  the  money. 

Oo0T8  Of  Partition  Salr  of  Hombstbad  hot  Pataxlb  out  of  Pbocbkdb 
OF  Salb  whbn.  —  Where  a  partition  sale  is  made  of  property  in  whieh 
a  divorced  husband  and  wife  are  tenants  in  common,  and  in  whieh  tiie 
wife  has  a  homestead  interest,  it  is  error  to  decree  that  her  portion  of 
the  costs  of  the  partition  suit  shall  be  paid  out  of  the  proceeds  of  the 
sale.  But  a  personal  judgment  may  be  rendered  against  her  for  sneh 
costa 

Herring  and  Kelly^  for  the  plaintiffs  in  error. 

8.  L.  SamvLelSj  for  the  defendants  in  error. 

Henry,  J.  This  suit  was  brought  by  the  defendants  In 
error  for  partition  of  a  house  and  lot  in  the  city  of  Waco. 
Bettie  Kirkwood  was  once  the  wife  of  Q.  W.  Allen.  The 
property  in  controversy  was  purchased  during  the  existence  of 
her  marriage  with  Allen,  and  was  their  community  property. 
They  had  some  minor  children,  and  resided  upon  the  prop- 
erty as  their  homestead.  In  the  year  1882  they  were  divorced, 
without  any  mention  or  disposition  of  their  property.  The 
divorced  wife  continued  to  reside  upon  the  property,  and  main- 
tain their  minor  children  without  assistance  from  her  former 
husband.  In  the  year  1885,  Allen,  the  divorced  husband, 
executed  a  deed  of  trust  upon  the  property  to  secure  a  debt 
that  he  owed  the  defendants  in  e^  ror,  under  which  the  property 
was  sold  and  conveyed  to  defendants  in  error.  The  divoroed 
wife  was  still  residing  upon  the  property  at  the  date  of  these 
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transactions.  Shortly  after  the  execution  of  the  deed  of  tmst^ 
she  married  Kirkwood,  and  continued  to  reside  on  the  land. 
It  was  agreed  that  the  Iai)d  could  not  be  equitably  partitioned, 
and  that  if  the  court  found  in  favor  of  the  plaintiffs,  that  it 
should  be  sold  without  the  intervention  of  commissioners  for 
the  purpose  of  partition.  The  cause  was  tried  without  a  jury, 
and  a  decree  was  rendered  directing  a  sale  of  the  land,  and  a 
division  of  the  proceeds  of  the  sale  equally  between  plaintifTs 
and  the  defendant  Bettie  Kirkwood,  ^  and  that  each  party  pay 
the  costs  by  him  incurred,  to  be  deducted  from  the  share  in 
aaid  proceeds  belonging  to  such  party." 

It  is  contended  for  plaintiffs  in  error  that  the  homestead 
privilege  of  the  wife  survived  the  divorce,  and  consequently 
that  the  deed  of  trust  executed  by  the  former  husband,  and 
all  of  the  proceedings  thereunder,  were  prohibited  by  our  con- 
stitution and  laws. 

It  is  provided  by  our  statutes  that  ''the  court  pronouncing 
a  decree  of  divorce  from  the  bonds  of  matoimony  shall  also 
decree  and  order  a  division  of  the  estate  of  the  parties  in  such 
a  way  as  to  the  court  shall  seem  just  and  right,  having  due 
regard  to  the  rights  of  each  party  and  their  children,  if  any; 
provided,  however,  that  nothing  herein  contained  shall  be  con- 
strued to  compel  either  party  to  divest  him  or  herself  of  the 
title  to  real  estate  ":  Rev.  Stats.,  art  2864. 

Allen  and  his  wife,  while  their  marriage  subsisted,  each 
owned  an  undivided  one-half  interest  in  the  property  in  con- 
troversy. It  was  in  the  power  of  the  court  that  decreed  the 
divorce  under  the  statute  not  only  to  make  such  a  decree  with 
regard  to  the  use  of  the  homestead  as  would  properly  protect 
the  wife  in  its  use,  but  it  might  also  have  provided  for  its  pro- 
tection and  use  by  the  minor  children  of  the  marriage,  subject 
only  to  the  prohibiting  clause  that  the  decree  should  not  have 
the  effect,  in  form  or  in  substance,  of  divesting  the  husband  of 
his  title  to  one  half.  We  think,  however,  that  the  husband's 
interest  in  the  property  can  be  so  charged  only  in  the  divorce 
■ait,  and  as  a  part  of  the  decree  of  divorce.  It  not  having 
been  then  done,  the  former  husband  and  wife  stood  toward 
each  other  after  the  decree  of  divorce  as  if  they  had  never 
borne  that  relation  to  each  other.  They  ihen  owned  the  prop- 
erty as  tenants  in  common,  and  subject  to  all  the  rales  and 
regulations  of  strangers  bearing  to  each  other  that  relatioa; 
WheiiUme  v.  Ooffeyj  48  Tex.  289. 

Betlie  Kirkwood  having  a  family  had  a  homestead  iatevsfk 
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in  the  one  undivided  half  of  fbe  property  that  was  owned  by 
her,  and  that  interest  was  protected  from  forced  sale.  But  she 
had  no  more  than  any  other  tenant  in  common  the  right  to 
hold  or  occupy  her  co-tenant's  share,  or  to  prevent  its  being 
partitioned.  As  it  could  not  be  partitioned  without  being 
sold,  it  was  not  within  the  meaning  of  the  provision  of  the 
constitution  that  forbids  a  forced  sale  of  a  homestead.  To  so 
hold  would  require  that  the  constitution  should  be  construed 
to  forbid  a  partition  of  land  owned  by  tenants  in  tX)mmon 
when  it  is  resided  upon  by  one  of  the  co-tenants  who  happens 
to  be  entitled  to  the  homestead  exemption,  and  it  is  incapable 
of  being  equitably  partitioned  without  being  sold:  demenU  v. 
Lacy,  51  Tex.  150.  In  such  a  case,  the  exempt  interest  in  the 
land  must  be  converted  into  moneyi  and  'the  exemption  will 
then  attach  to  that. 

The  constitution  exempts  the  homestead  ^from  forced  BaJsy 
^except  for  the  purchase-money  ftereof^  <ir  a  part  of  Buch 
purchase-money,  the  taxes  due  thereon,  or  for  work  and  mate- 
rial used  in  constructing  improvements  thereon.^  If^  when 
the  land  is  sold  for  partition,  the  costs  of  the  suit  are  deducted 
from  the  purchase-money,  it  is  equivalent  to  b  forced  sale  for 
the  payment  of  the  costs  of  a  partition  fiuit,  a  purpose  not 
found  among  those  enumerated  in  the  constitution.  The  fiict 
that  the  costs  are  an  incident  to  the  suit  for  partition  does  not 
necessarily  control  the  question.  They  may  be  adjudged  and 
collected  as  a  personal  demand,  and  as  costs  usually  are. 

,  We  do  not  think  that  there  ^whs  any  err-or  in  the  proceedfngs 
except  in  directing  that  the  costs  adjudged  against  the  defend- 
ants  be  deducted  from  Bettie  Kiilwood's  share  of  the  money 
proceeding  from  the  sale  of  the  land.  We  think  that  there 
was  error  in  that  part  of  the  decree,  and  it  will  therefore  be 
reversed  and  here  rendered,  corresponding  in  all  respects  with 
the  decree  appealed  from,  except  that  the  costs  adjudged 
against  the  defendants  shall  be  a  personal  charge  againift 
them,  and  not  against  the  proceeds  of  the  sale  of  the  land. 

Reversed  and  rendered. 


HoBCssTSAD  —  KioHT  OT  DivoBOBD  Win  HT.  —  A  divorood  wife  oaanat 
nmrt  homeatottA  ngMi  ni  Hie  komestMMl  of  Imt  InigbMid,  bat-^lM  maj,  «■ 
ffca  gmtdnD  W  tfattir  vinttr  .ohiUhrao,  mdmm  tMv  lighli  ia  thi  fsiliBrfi 


I  •  « 
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HsiSBiBrrjb  National  Bane  u  Statb  National 

Bank. 

ViMmw  w  Aons^  Chhb^  wbk  SovraoannLT  Duums  mi  Oujmmp 
AoviOM  MA  BSMBALM  Ftf  Iv.  —  WkMtt  tkf  oashlMr  ol  «.Uiikteli- 
graphs  to  aaotkar  buik»  "  Will  yon  pay  B.  F.  and  W.  &  Ikard*a  ohed^ 
for  eighteen  handred.  dollars  on  presentation  T*  and  the  oashier  ol  Ihe 
latter  bank,  on  the  same  day,  telegraphs  hr  reply,  **  fee;  will  pay  tiw 
Ikard  ekeek,"  and  tiM  Arat-aamed  bank  thMMpon  dhoeanti  tb«  nhnA, 
the  promMB  oontained  in  the  replf  ia  anffieientfy*  deflaite  to  mppori  9m 
aotjon  bronghb  by  the.  bank  that  leoeived  it  againet  the  bank  that  mada 
it,  for  ita  failure  or  refusal  to  pay  the  check. 

AOCBPTANCB,  DirFBRSNOB  BRWMN  AOTIOV  VPOV,  AVD  On  UPOV  P^UXKBI 

TO  AooBPT.  — Thep  diferenoe  Wtween  an  aetioB  vpon  an  aoeeptanee  and 
ens  apom  a  pcamaw  taaooeptiak  that  the-forner  May  ha  bcooght  l^  tba 
holJar  of  the  bill,  while  the  latter  can  be  maintained  only  by  the  party 
to  whom  the  promise  la  made. 
AociDRNTAL  Erabdrx  ov  Ohjbok  HOT  Bxoun  MR  Bktdbal  to  Pat,  whik. 
—  Where,  on  a  efaeok  drawn  for  eightemi  handred  doRara,  and  haTing  tbm 
the  figorei  $l,8tf>  in  the  margin*  m  Una  appean  dnnm  atong  tba  top  al 
tha  word  **  hnodxed,.''  and  it  is  shown  that  the  eheok  waa  intended  to  ha 
drawn  for  eighteen  handred  doUaia,  the  apparent  erasure  will  not  ezouaa 
a  refusal  by  the  drawee  to  pay  the  check,  although  it  may  juati^  a  da- 
lay  for  a  reaaonable  tine  to  make  inquiry^ 

A.  K.  Swan,  for  the  appellant. 

EunUr^  Stewcurt^  and  DunUin^  for  tbe  appellee. 

OABrBii^.  A.  J.  Tbi»  suit  waa  brought  by  the  appel W  to 
recover  of  the  HeDiriBttib  National  Bai^  and  Fraak  Brov%  ag 
ita  receiver,  the  amottni  o£  a  cheek  drawn  upoa  it  by  B.  F. 
and  W.  S.  Ikaid. 

Oa  the  32d  of  July,  1887,  S.  F.  and  W.  S.  Ikard  drew  a 
efaeck  oathtf  defendant  bank  in  favor  of  one  T.  F.  West  for 
eighteen  hundred  dollars.  Weet  iadoraed  and  delivered  it  to 
cue  AtkinaoB^  who  on  the  next  day  presented  it  to  the  caaUeff 
of  the  plaintiff  bank  at  Fort  Worth,  with  the  request  that  he 
cash  it.  The  cashier  immediately  telegraphed  the  defendant 
bank  as  foUowa: ''  Will  you  pay  B.  F.  and  W.  8.  Ikard's  check 
Sor  eighteen  hundred  dollars  on  presentation  T"  The  cashier 
of  the  defiendbnt  bank,  on  the  same  day,  replied  by  telegram: 
^  Yes;  will  pay  the  Ikard  check.''  Upon  the  receipt  of  this 
telegram  the  plaintiff  discounted  the  paper,  and  the  holder 
transferred  it  tof  the-  bank  by  indorsement  and  delivery.  The 
riieck  was  immediately  sent  by  mail  to  the  defendant  bank, 
with  a  request  to  remit  the  amount  to  the  plaintiff.  The  let- 
ter reached  Heniietta  on  Sunday,  and  on  Monday  before  bank- 
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ing  hours  the  directors  of  the  defendant  hank  determined  to 
suspend  payment,  and  thereafter  ita  doors  were  not  opened 
for  regular  business. 

The  court  having  given  judgment  for  the  plaintiff  for  th« 
ftill  amount  of  the  check  and  interest^  and  the  defendants 
haying  appealed,  they  now  complain  in  effect  that  the  oorr^ 
spondence  by  telegraph  between  the  two  banks  did  not  soffi- 
ciently  describe  the  check  so  as  to  make  the  promise  of  the 
defendant  bank  an  acceptance.  The  authority  mainly  relied 
upon  by  appellants'  counsel  in  support  of  their  contention  is 
the  case  of  Coolidge  v.  PayBtm^  2  Wheat.  66.  In  that  case 
Chief  Justice  Marshall  says:  **Upon  a  review  of  the  cases 
which  are  reported,  this  court  is  of  opinion  that  a  letter  written 
within  a  reasonable  time  before  or  after  the  date  of  a  bill  of 
exchange,  describing  it  in  terms  not  to  be  mistaken,  and  prom- 
ising to  accept  it,  is,  if  shown  to  the  person  who  afterward 
takes  the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance, 
binding  the  person  who  makes  the  promise.''  The  doctrine 
was  reaffirmed  in  the  same  court  in  the  cases  of  Schimmelpenr 
nich  V.  Bayard^  1  Pet.  284,  and  Boyce  v.  Edward^j  4  Pet.  Ill, 
and  has  been  frequently  followed  in  other  courts.  Whether, 
according  to  the  rules  laid  down,  the  correspondence  should 
show  any  more  than  the  amount  and  character  of  the  bill  as 
to  the  time  of  payment  we  need  not  here  inquire,  though  it 
would  seem  that  such  a  description  ought  to  be  sufficient  ao- 
cording  to  the  most  rigid  rule  recognized  by  any  court. 

The  rule,  however,  applies  only  to  a  case  in  which  it  is  sought 
to  charge  the  defendant  as  the  acceptor  of  the  bill.  Cases 
may  arise  in  which  the  party  who  has  promised  to  accept  may 
be  held  liable  upon  the  promise,  although  such  promise  may 
not  be  deemed  equivalent  to  a  formal  acceptance.  A  practical 
difference  between  an  action  upon  an  acceptance  and  one  upon 
a  promise  to  accept  is,  that  the  former  may  be  brought  by  the 
holder  of  the  bill,  while  the  latter  suit  can  only  be  maintained 
by  the  party  to  whom  the  promise  is  made.  In  this  case  the 
promise  to  pay  the  bill  was  made  directly  to  the  plaintiff,  and 
it  was  upon  the  faith  of  that  promise  that  the  check  was 
discounted.  The  suit  is  not  brought  upon  an  alleged  accept- 
nnce.  The  petition  states  the  facts  in  detail,  and  seeks  a 
recovery  for  the  breach  of  the  promise  to  pay  the  check.  In 
Boyce  v.  Edwards^  4  Pet.  Ill,  the  supreme  court  of  the  United 
States  says:  '^  The  distinction  between  an  action  on  a  bill  as  an 
nccepted  bill  and  one  founded  on  a  breach  of  promise  to  accept 
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seems  not  to  have  been  adverted  to.  But  the  evidence  to  aup* 
p  >rt  tiio  one  or  the  other  is  materially  different.  To  maintaio 
the  former,  as  has  already  been  shown,  the  promise  must  bo 
applied  to  tlie  particular  bill  alleged  in  the  declaration  to  havo 
been  accepted.  In  the  latter,  the  evidence  may  be  of  a  more 
general  character,  and  the  authority  to  draw  may  be  collected 
from  circumstances  and  extended  to  all  bills  coming  &irlj 
within  the  scope  of  the  promise."  It  is  clear  that  the  promise 
in  the  case  before  us  was  sufficiently  definite  to  support  an  ac- 
tion for  a  failure  or  refusal  to  pay  the  check  described  in  the 
petition,  if  not  sufficiently  specific  to  authorize  its  being  treated 
as  an  acceptance. 

The  check  offered  in  evidence  contained  the  character  and 
figures  "$1800.00,"  but  in  the  body  a  line  appeared  to  have 
been  drawn  through  the  word  "hundred."  If  the  word 
was  intended  to  be  erased,  it  was  a  check  for  eighteen  dol- 
lars only;  if  not,  it  was  a  check  for  eighteen  hundred  dol* 
lars.  The  line  appears  to  have  been  drawn  along  the  top  of 
the  word,  rather  than  through  it,  and  it  is  not  at  all  clear  that 
even  without  explanation  it  should  be  held  to  be  an  erasure. 
The  member  of  the  firm  who  drew  the  check  testified  that  it  was 
intended  to  be  a  check  for  eighteen  hundred  dollars,  and  that 
he  thought  the  line  was  upon  the  blank  when  the  check  was 
written.  The  circumstances  attending  the  whole  transaction 
leave  no  doubt  that  the  purpose  was  to  draw  a  check  for  the 
amount  claimed  by  the  plaintiff,  and  that  the  line  was  either 
upon  the  paper  when  the  check  was  drawn  and  was  not  dis- 
covered, or  that  it  was  subsequently  placed  there  by  some 
accident  That  it  was  competent  to  prove  that  a  mark  of  this 
character  was  not  intended  as  an  erasure,  especially  when  the 
figures  in  the  margin  tend  to  show  the  same  fact,  we  have  no 
doubt:  Sharswood's  Starkie  on  Evidence,  500.  The  defendants 
introduced  testimony  tending  to  show  that  a  prudent  banker 
would  not  have  paid  the  check,  at  least  without  inquiry  as  to 
the  intention  of  the  drawers  in  executing  it.  This  may  be 
true,  but,  so  far  as  this  case  is  concerned,  it  is  a  fact  of  no  im- 
portance. It  was,  nevertheless,  the  duty  of  the  defendant  bank 
to  pay  the  check.  An  inquiry  would  have  shown  beyond  doubt 
that  it  was  a  check  for  eighteen  hundred  dollars,  and  though 
the  apparent  erasure  may  have  justified  a  delay  of  a  reason- 
able  time  to  make  inquiry,  it  did  not  justify  a  final  refusal  to 
pay. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 


TfB  TixAs  Tb0hk  Bailwat  Ca  v.  Lswia.      [Texaai 


CucKS  —  OoszEACV  ov  Aasiftaiici — SvFfiomf OT  ov.  —  A  promiaa  bj 
ft  bank  to  pay  m  ehaok,  drawn  by  a  penon  to  pay  for  eertam  artieloi^ 
muuioated  by  tho  pnrohaaer  to  the  teller,  *^d  relied  vpoa  by  the  aellery 
■■ppeit  an  aetioB  for  tbe  breaob  of  m  promiaeto  aeoept:  ^eliM  t.  JVritf  MA 
Bmk  48  HI.  M;  M  An.  Dee^  01(K  ud  aotei  note  to  Oarr  t.  Naiiomd  tta, 
BmA,  9  Aid.  Eep»  9;  note  to  OrtdU  Co.  t.  Hem  MaeUm  Ox,  1  Am.  Si.  Bepw 
134. 

Kbootiablv  farflTBUMUiTB  —  ALTiHATiosr  OF.  —  FoT  •  ftill  diMmaaioa  el 
Ihis  subject,  tee  notes  to  Draper  ▼.  Wood^  Tl  Am.  Bep.  97-100,  and  /by  ▼• 
ffMi<A^  79  Am.  Disa  7U.  The  addition  of  tbe  lettan '«fe"  to  the  aignatwe 
el  tbe  draiser  el  the  ebiek  doea  not  qoallly  hi»  peraonal  liaba^yi  Smekgr. 
Fmnk^  UO  P^  8tk  13L 


Texas  Trunk  Bailway  Goicpant  v.  Lewis. 

(Bl  TazAS.  L] 

Rionysiia^LivT  on  Psopkrtt  or  Custooia  Lmd  vot  Aijaurmu  wt 
Pbior  LaTT.  —  Where,  before  the  dismiaaal  el  a  rait  in  whieh  a  fueiter 
was  appointed,  the  ooort  aasnaned  tiie  enatody  ol  the  same  property  iB 
another  sett  by  appointing  another  reoeiTer»  and  eonfirmed  a  rale  of  the 
property  ordered  to  be  made  by  him,  the  Talidity  of  eneh  aale  is  not 
affected  by  an  attachment  leTied  on  the  property  while  in  the  eostody 
of  the  first  receirer,  and  before  the  diemtwsal  of  the  firet  ratii 

&RSiyaB8— Salb  sr — Riukis  o»  PcraoKAflmi.  —  A«  against  the  pwolMMr 
at  a  valid  reosiTer's  sale^  no  lien  ean  be  made  to  attaoh  to  the  yn^aymif 
whieh  did  not  met  upon  it  at  the  time  of  the  institution  of  the  snit  nndsr 
which  the  sale  was  made. 

EmUTSBS  — 'PrOPBRTT  UKDIB  OoMTBOL  Of,  HOT  SVBISOT  TO  AmcHmifK— 

After  the  appointment  ol  a  reeet^ror,  the  property  to  whioh  the  leomtsi^ 
ship  rehktw  is  in  the  oostedy  of  the  hkw,  oTon  befom  he  qtmli£a%  so  ss 
to  exempt  ii  from  the  loFy  of  an  attaehment;  and  snob  lery  ean  oonfsr 
no  right  on  the  attachment  creditor  or  on  thoee  claiming  nnder  him. 

BUBVIVAL  OV  AOTIOlf.  —  SuiT  PSNDIMO   AQklVVT  RaILWAT  COMPAVT  WlMtt 

ita  franchises  and  other  property  are  sold  may  be  eon  tinned  'g^'nit  iti 
dbecton  or  managers^ 
LuvMoniDir  AOkivm  Sxaoonoic  Saui  om  Propbbtt  Attaoksd  wbum  nr 
CunoDSA  lison.  -*  Property  in  the  hands  of  a  receiver  is  not  snbjeol  is 
attachment,  and  as  the  sale  of  property  so  attached  wonld  bo  a  dlovd 
on  the  title  of  the  pnrchaeer  at  reoeirer's  sale^  he  may  have  the  rals 
mnder  the  attaehment  enjoined* 

FiUhugh  and  Wozencraft^  and  Ba$9eU  and  lftiM«  for  the  appet 
lant. 

8awni$  RoberUimf  tar  the  appellees. 

Staytoit,  C.  J.  On  December  5,  1881,  W.  F.  Thompeon  ii^ 
Btituted  an  action  against  the  Texas  Trunk  Railway  Company 
in  tbe  district  court  for  Dallas  County,  to  reoover  a  debt  due 
him  by  the  company,  and  to  secure  it  he  sued  out  and  caused 
to  be  leried  at  VI  o^bloek,  M.,  of  same  day  a  writ  ctf  attaehment 
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on  the  ^  road,  road-bed,  track,  right  of  way,  chartered  rightai 
franchises,  and.  privileges  "  of  the.  company. 

The  claim  of  Thompeon  haying  been  transferred  to  Jolm 
Wolston  mai  Qbarlesi  Vidor,  a  judgmeat  was  rendered  in  their 
favor  against  the  cempaay  on  Mareh  15^  1887^  with  foreelo** 
are  of  attachtueat  liea^  onder  which  an  order  of  sale  issued, 
and  this  the  sheriff  was  proceeding  to  execute  by  a  sale  of  the 
attached  property  when  this  suit  was  broi^ht  by  the  Texas 
Trunk  Railway  Company  to  enjoia  the  sale  of  the  property  in 
obedience  to  the  suit. 

On  November  5, 1881,  W.  E.  Snow  and  others  brought  a 
suit  against  the  railway  company  in  the  district  court  for 
Kaufman  County,  to  enforce  claims  for  labor  and  material 
alleged  to  have  b^a  fiirnished  by  them,  to  secure  which  they 
asserted  liens  and  sought  the  appointment  of  a  receiver. 

Before  noon  on  December  5,  1881,  the  district  court  for 
Kaufman  County  appointed  Thomas  M.  Simpson  receiver  of 
the  preperty  of  the  company,  but  he  had  not  qualified  or  taken 
poeseasion  of  the  property  at  the  time  the  attachment  sued 
out  by  Thompson  was  levied,  though  he  subsequently  did. 

Some  time  during  the  year  1880  the  railway  company  had 
bonowed  mon^  to  construct  its  road,  and  had  issued  bends 
therefor,  secured  by  mortgage  on  the  property  levied  upon 
under  the  attachment  sued  oat  by  Thompson,  which  were  duly 
seoocded  in  the  oounties  of  Dallaa  and  Kaofmaa  as  early  as 
Jane  2, 1880. 

This  mortgage  seems  to  have  covered  all  the  property  seized 
under  attachment,  and  to  have  provided  that  in  default  of 
payment  of  interest  as  it  foil  due,  the  right  of  the  mortgagee 
to  enforce  it  for  the  entire  principal  and  interest  due  should 
exist,  and  the  entire  sum  secured  by  the  mortgage  be  deemed 
due.  Default  was  made  on  interest  due  May  1,  1882,  and  sub* 
sequently,  and  thereupon  the  mortgagee  elected  to  declare  the 
principal  on  the  bonds  to  be  due.  The  mortgage  for  the  bene- 
fit of  tke  bood-holdecs  seeom  to  have  been  made  to  the  Inter- 
afttioMJ  Trust  Company  aa  truatee. 

At  the  June*  term  of  the  district  court  for  Kaufman  County 
£sD  the  year  1882,  Charles  Stepath  and  other  holders  of  the 
bonds  of  the  company  sought  to  intervene  in  the  suit  filed  in 
tbdt  court  by  Snow  and  others,  but  that  court  refused  to  per« 
Biit  thia  to  be  done,  whereupon  they  filed  in  that  court  their 
petition  in  intervention,  as  well  as  their  petition  and  bond  to 
leiaove  the  cause  to  the  circuit  court  of  the  United  States  for 
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the  northern  district  of  Texas,  after  which  they  filed  in  that 
court  a  transcript  of  the  proceedings  in  the  cause  pending  in 
the  district  court  for  Kaufman  County. 

At  the  December  term  of  the  circuit  court  of  the  United 
States,  Snow  and  others  moved  that  court  to  remand  the  cause 
to  the  state  court,  but  the  motion  was  overruled,  and  the  cause 
remained  in  that  court  until  its  January  terra,  1885,  when  it 
was  dismissed  at  the  costs  of  plaintiffs  therein. 

After  that  suit  was  removed  to  the  circuit  court  of  the  United 
States,  the  district  court  for  Kaufman  County  seems  to  have 
exercised  jurisdiction  therein;  but  what  disposition,  if  any, 
that  court  ever  made  of  the  case  does  not  appear,  though  the 
record  before  us  tends  to  show  that  the  demands  of  Snow  and 
the  other  plaintiffs  therein  may  have  been  settled  in  proceed- 
ings  in  the  circuit  court  of  the  United  States  now  to  be  referred 
to. 

On  September  20,  1882,  Charles  Stepath  and  others  holding 
bonds  of  the  railway  company,  for  themselves  and  all  other 
bond-holders,  filed  a  bill  in  the  circuit  court  of  the  United 
States,  to  which  the  case  before  referred  to  had  been  removed, 
praying  the  foreclosure  of  mortgage  given  to  secure  the  bonds 
held  by  them,  the  appointing  of  a  receiver,  and  the  sale  of  the 
mortgaged  property,  and  to  this  suit  the  International  Trust 
Company,  the  trustee,  made  itself  a  party. 

On  January  5,  1883,  the  circuit  court  of  the  United  States 
appointed  a  receiver,  who  took  possession  of  the  property,  and 
operated  it  until  it  was  sold  under  a  decree  of  that  court  en* 
tered  on  January  31,  1883,  foreclosing  the  mortgage  to  secore 
bond-holders,  but  that  decree  required  persons  holding  liens 
for  labor  to  be  notified  to  present  their  claims  before  the  mas- 
ter for  adjudication,  with  a  view  to  their  settlement  out  of  t-»  • 
proceeds  of  sale. 

The  sale  was  made  as  directed  by  the  court,  and  a  report 
thereof  made,  which  was  confirmed,  but  the  decree  of  confir- 
mation gave  protection  to  claims  of  such  lien-holders  as  had  not 
theretofore  presented  their  claims  and  had  them  acted  upon 
by  the  master;  and  under  this  the  inference  is,  that  the  claims 
of  Snow  and  others  who  instituted  the  suit  in  Kaufman  County 
were  settled. 

After  the  sale  of  the  railway  and  other  property  covered  by 
the  mortgage,  the  purchasers  at  that  sale  reorganized  the  com- 
pany, and  incurred  indebtedness  to  raise  funds  with  which  to 
complete  such  additional  road  as  was  necessary  to  preserve 
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the  charter,  but  failed  to  pay  the  money  thus  borrowed  when 
it  became  due,  and  therefore  judgment  was  obtained  against 
the  company,  and  the  property  was  again  sold  to  satisfy  an 
execution  issued  on  that  judgment 

After  that  sale,  the  purchasers  thereat  reorganized  the  com- 
pany, and  were  conducting  its  business,  when  the  order  of  sale 
now  sought  to  be  enjoined  was  issued  and  placed  in  the  hands 
of  the  sheriff,  who  was  proceeding  to  execute  it  when  this  suit 
was  brought  to  restrain  him. 

Neither  Thompson  nor  Wolston  and  Vidor  were  made  par* 
ties  to  the  suit  removed  to  the  circuit  court  of  the  United  States, 
Dor  to  the  suit  instituted  in  that  court,  and  it  is  conceded  that 
the  sale  appellees  were  about  to  have  made  in  foreclosure  of 
attachment  lien  adjudged  to  them  would  cloud  the  title  of  ap- 
pellant if  made. 

It  is  conceded  that  the  mortgage  under  which  foreclosure 
was  had  in  the  circuit  court  of  the  United  States  was  to  secure 
legal  demands,  and  that  the  lien  thus  given  was  prior  to  any 
that  could  have  been  obtained  through  levy  of  attachment  in 
the  action  brought  by  Thompson;  but  in  the  view  taken  of 
the  case,  it  becomes  unnecessary  to  inquire  what  would  be  the 
rights  of  the  respective  parties  growing  out  of  the  fact  that 
neither  Thompson  nor  Wolston  and  Vidor  were  made  parties 
to  the  suit  in  the  circuit  court  of  the  United  States. 

In  the  disposition  of  the  case,  it  must  be  assumed  that  the 
circuit  court  of  the  United  States  had  jurisdiction  to  render 
the  judgment  directing  the  foreclosure  of  the  mortgage,  sale  of 
the  property  covered  by  it,  and  to  confirm  that  sale;  and  it 
must  further  be  assumed  that  the  sale  thus  made  passed  title 
to  the  property  as  against  the  railway  company,  and  freed  it 
from  the  claims  of  all  creditors  of  that  company  who  did  not 
hold  valid  liens  at  the  time  the  suit  was  instituted  under 
which  the  sale  was  made. 

It  is  contended  by  appellant  that  at  the  time  Thompson 
caused  a  writ  of  attachment  to  be  levied  the  property  was  in 
eustodia  legiSy  and  therefore  the  levy  inoperative;  while,  on  the 
other  hand^  it  is  contended  that  the  levy  of  the  writ  of  attach- 
ment after  the  receiver  was  appointed  but  before  he  qualified 
was  not  void;  and  it  seems  to  be  contended  that  if  the  levy  of 
the  writ  was  inoperative  when  made,  that  it  became  operative 
when  the  suit  instituted  by  Snow  and  others  was  dismissed 
in  the  circuit  court  of  the  United  States.  These  propositions 
will  be  considered  in  their  inverse  order. 
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AAur  the  salt  institated  by  Saow  and  otli«n  was  ramoTod 
to  tbe  circuit  court  of  the  United  States,  it  must  be  aasained 
that  that  court  bad  juriadiotion  of  the  cause  and  full  control 
of  the  matter  of  receivershiji.  It  eoxdd  diaeharge  the  reeoivor, 
s^poiRt  aaotbary.oK  diaooaliBoa  tho  roceiyerahip;  and  m  find 
tbal  as  early  as  Januacf  fi^.  188i3|  thai  ooori  appointed  a  le- 
eeivsr  other  ihaa  the  cbo  i^ppointad  by  the  district  court  of 
Kaufman.  County ,  and  so  £»  as  the  record  shows,  that  reoeivar- 
ship  was  continued  until  confirmation  of  the  sale  of  the  pnap- 
erty^  which  was  at  aome  time  in  June,  1883,  but  the  suit 
instituted  by  Snow  and  others  was  not  finally  disposed  of  on- 
til  January,  ISSSl 

I£  there  could  be  a  validation  of  a  levy  made  on  pr^arty 
while  ht  custody  of  the  law,  by  a  subsequent  dismissal  of  the 
suit  through  which  that  custody  was  ibvoked  and  granted, — a 
propositian  which  we  do  not  wish  to  be  understooJ  to>  assert, — 
this  would  not  under  the  faots  sustain  i^pelleas*  claiat;  tor 
before  the  suit  in  which  the  receiver  was  originally  appointed 
was  dismissed,  the  court  had  assumed  the  custody  of  the  prop- 
erty, appointed  another  receiver,  and  had  caused  the  property 
to  be  sold,  and  had  confirmed  that  sale.  The  tights  of  par- 
ehaaasa  at  that  sale  had  attaehed,  and  no  lien  could  be  made 
to  attach  to  the-  property  after  their  purchaae  which  did  not 
rest  upon  it  at  the  time  the  auit  waa  instkntsd  under  which 
they  bought* 

The  other  proportions  involve  tfae^inqniries.  When  came  the 
piMiperty  into  the  custody  ot  the  Uw  in  tho  auit  in  wliieh  re- 
ceivership was  sought  and  granted?  and  what  waa  the  e£bot  of 
that  custody  upon  the  right  of  a  creditor  of  the  railway  oeoi- 
pany  to  cause  it  to  be  seized  under  a  writ  of  attachment^ 

Cases  Biay  be  fiound  in  which  the  proposition  has  been  mB' 
aerted  that  the  court  in  which  a  bill  ia  filed,  atating  anfljcient 
grounds  for  and  asking  the  appointment  of  a  receiver,  thereby 
acquires  jurisdiction  not  only  of  the  controveray,  but  also  of 
the  property  over  which  the  reeeiverafaip  ia  aaked  that  will  ex« 
elude  the  jurisdiction  of  all  other  courta  of  co-ordinate  juris- 
diction: Union  Tmst  Co,  v.  Roekford  etc*  JL  R*  Ca,^  6  Bias.  198; 
Oaylord  v.  Fori  Wckyne  eU.  R.  R.  Co.,  6  Bisa.  286.  In  these 
cases  it  was  held  that  possession  of  the  property  waa  not  essen* 
Ual  to  the  right  of  the  court  to  control  it^  and  that  the  posses- 
pion  of  a  receiver  i^)pointed  by  another  court  prior  to  the 
appointment  of  a  receiver  by  the  court  in  which  auit  waa  first 
filed  must  give  up  the  possession. 


Majy  1891.]    Texas  Tbuhk  Railway  Co.  v.  Liwu.         781 

These  eaeee  go  &r  toward  holding  that  pnspertj  orer  which 
a  receivershrp  is  sought  is  in  custody  of  the  law  from  the  time 
a  bill,  even  defective,  is  filed  presenting  a  controversy  ovir 
which  the  court  has  jurisdiction,  and  asking  the  court  to  af«- 
aume  custody  of  the  property.  There  is  a  manifest  propriety, 
if  not  necessity,  for  holding  that  the  court  which  first  acquires 
jurisdiction  over  a  controversy  should  maintain  it  undisturbed 
by  the  interference  of  any  other  court  of  co-ordinate  jurisdic- 
tion, and  there  is  much  force  in  the  proposition  that  its  juris- 
diction over  the  re$  to  whicii  the  controversy  relates  should 
not  be  interfered  with  in  any  case  in  which  the  custody  of  the 
ttiing  is  necessary  to  the  full  a^stment  of  the  rights  of  the 
parties  to  the  controversy;  but  in  this  case  we  are  not  called 
vt-pon  to  decide  whether  in  any  case  property  can  be  said  to  be 
in  custody  of  the  law  until  the  court  in  wfadob  the  controversy 
is  pefnifing  has,  in  some  manner,  not  only  adjudged  that  a  case 
is  presented  in  wfaicfa  a  receiver  may  be  appointed,  but  has 
adjudged  that  one  is  or  mil  be  mppointed,  or  until  custody  has 
been  actually  taken. 

Upon  these  questions  there  i«  some  conSct  of  authority.  In 
tfie  case  before  us,  it  appears  net  only  that  the  suit  in  Kauf- 
man County  was  instituted  before  the  attachment  sued  out  by 
Thompson  was  levied,  birt  that  the  court  bad  appointed  a  re- 
ceiver before  that  was  <4one,  wIm,  hawever,  4lid  not  ^alify 
until  after  tbe  levy  was  made. 

We  understand  Khe  courts  %b  held,  ahnost  without  dissent, 
that  afber  the  appmntraent  ef  a  reoei^ier  the  property  to  which 
the  receivership  relates  is  to  be  deem«d  in  ^e  custody  ot  the 
law,  and  this  seems  to  us  the  correot  rule:  Storm  v.  Wtiddell^ 
i  Sand.  Ch.  606;  Van  AMyne  v.  Coot,  25  N.  Y.  496;  Shintier 
V.  Maxwell,  68  N.  C.  400;  Ruiter  v.  TMU,  6  Sand.  610;  May- 
nnrd  v.  Bondj  67  Mo.  81 5.  In  the  case  last  cited,  the  court, 
adopting  the  language  of  Steele  v.  SturgeSj  5  Abb.  Pr.  442,  said: 
*  The  counsel  for  the  s'beriff  only  objects  that  he  was  prior  in 
right  to  the  receiver,  because  his  levy  was  made  before  the 
receiver  had  executed  and  filed  the  bond  to  be  given  by  him. 
When  the  court  in  such  cases  appoints  a  receiver,  it  is  because 
the  court  has  first  adjudged  that  the  property  is  no  longer  to 
be  under  the  control  of  the  parties  to  the  suit,  but  is  thence- 
fcrth  to  be  and  is  in  the  custody  of  the  court  The  receiver 
then  becomes  marely  an  agent  through  whom  the  court  acts, 
and  wbether  he  tw  forthwith  appointed  by  the  court,  as  in  this 
case,  or  a  lefcicnee  be  made  to  a  master  or  referee  to  ai^xnnt 
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one,  in  either  case  the  effect  is  the  same;  the  title  of  the  re- 
ceiver is  of  the  date  at  which  it  is  ordered  that  a  reoeiTer  be 
appointed.  Then  the  title  of  the  parties  to  control  dies,  and 
then  the  title  of  the  court  and  of  its  agent  and  officer  immedi- 
atelj  succeeds.  •  •  •  •  The  order  of  the  court  either  impliedly 
ur  expressly  takes  the  title  from  the  parties  and  rests  it  in  the 
receiver  from  that  moment.  It  is  enough,  however,  if  it  took 
it  from  the  parties;  after  that  no  execution  against  them  could 
be  levied  upon  it"  Some  of  the  expressions  here  used  may 
not  be  strictly  accurate,  but  the  general  rule  announoed  is  be 
lieved  to  be  correct. 

Many  other  cases  to  the  same  effect  are  cited  by  elementary 
writers  (Beach  on  Receivers,  200,  201),  and  any  other  rule 
would  in  effect  be  a  holding  that  the  existence  of  a  qualified 
agent  was  necessary  to  legal  custody  of  the  law  or  court. 

The  property  on  which  the  attachment  was  levied,  being 
then  in  the  custody  of  the  law,  the  levy  conferred  no  right  on 
Thompson  or  those  claiming  under  him:  WiswaU  ▼.  SampMfi^ 
14  How.  52;  Edwards  ▼.  NoHon,  65  Tex.  410;  HaeUey  t.  Swi- 
gert^  5  B.  Mon.  86;  41  Am.  Dec.  256;  Robinson  t.  Atlantic  ste, 
R'y  Co.,  66  Pa.  St.  160;  Freeman  on  Executions,  129;  Drake 
on  Attachment,  251. 

The  judgment  on  which  appellees  rely  was  rendered  against 
the  Texas  Trunk  Railway  Company  after  the  sale  made  under 
decree  of  the  circuit  court  of  the  United  States,  and  the  suit 
instituted  by  Thompson  seems  to  have  been  prosecuted  to  final 
judgment  against  the  company  as  it  existed  when  that  suit 
was  first  instituted.  The  statute  contemplates  that  a  suit 
pending  against  a  railway  corporation  when  its  firanchise  and 
other  property  is  sold  may  be  continued  against  the  directors 
or  managers  of  the  sold-out  company,  and  with  a  view  to  that 
end,  provides  that  *'no  suit  pending  for  or  against  any  railway 
company,  at  the  time  that  the  sale  may  be  made  of  its  road« 
bed,  traclL,  franchise,  and  chartered  privileges,  shaU  abate,  but 
the  same  shall  be  continued  in  the  name  of  the  trustees  of  the 
sold-out  company  ":  Rev.  Stats.,  arts.  4263,  4264. 

It  is  insisted  that  the  judgment  rendered  in  favor  of  appel« 
lees  was  void,  because  rendered  against  a  corporation  that  had 
ceased  to  exist,  when  to  give  it  any  validity  it  should  have 
been  prosecuted  to  final  judgment  against  the  trustees  of  the 
sold-out  company;  but  in  view  of  the  other  questions  already 
considered,  which  we  deem  conclusive  of  the  rights  of  the  par- 
ties, it  is  not  necessary  to  decide  the  questions  thus  presented. 
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We  think  it  evident  that  appellees  haye  no  right  to  have 
the  property  Bold  under  the  decree  foreclosing  the  attachment 
lien  which  Thompson  sought  to  acquire  while  the  property 
was  in  custody  of  the  law;  and  as  it  is  conceded  that  such  a 
sale  would  doud  appellant's  title,  the  judgment  of  the  court 
below  will  be  reversed,  and  judgment  here  rendered  enjoining 
the  sale  of  the  property  described  in  plaintiff's  petition  under 
any  process  issued  or  to  be  issued  on  the  judgment  rendered 
in  favor  of  Wolston  and  Vidor  against  the  Texas  Trunk  Rail- 
way Company  by  the  district  court  for  Dallas  Countyi  on  March 
15,  1887,  same  described  in  plaintiff's  petition. 

It  is  so  ordered.  

Attaohmrnt  of  Peopirtt  m  Ouvtodia  Lbqis:  See  note  to  Dunsmoor  t. 
Fumenfeldi,  22  Am.  St  Rep.  83S. 

RiCSITntS  —  ATTAOHMKItT  OF    PROPIBTT   UNDER    GOMTBOL  OF. — A  fttod 

in  the  hands  of  a  reoeiTer  it  not  attachable,  being  sabject  to  the  order  of  the 
court  and  in  custody  of  the  law:  Adam$  r.  HaAtU^  6  CaL  113;  66  Am.  Deo. 
491,  and  note;  Hagtdon  t.  Bajokqf  Wiacon^  1  Pinney,  61;  89  Am.  Dea  276. 


Radam  t;.  Capital  Miobobe  Dbstbotbb  Company. 

(Bl  TKZA8,  122.] 

Plbadihgs  — AMrarDMSMT.  —  It  is  not  error  for  the  oonrt  to  grant  leare  to 
either  party  to  amend  his  pleadings  after  exceptions  thereto  ha^e  been 
sustained,  and  after  the  parties  have  announced  that  they  are  ready  for 
trial,  if  justice  requires  such  amendment,  even  though,  under  the  strict 
oonstroction  of  a  rule  of  court,  the  amendment  could  not  be  allowed. 

BxFBBT  EviDiuiGS  18  BisoRTSD  TO  for  tho  purpoec  of  informing  the  court  or 
jury  upon  subjects  not  commonly  understood,  but  where  the  nature  of 
the  inquiry  appeals  to  the  common  understanding  and  ordinary  intelli- 
genoe  of  mankind,  such  evidence  is  not  admissible. 

rB/  DB-1IARK8  —  EzFKRT  Eyidxhos.  —  Where,  in  an  action  iuTolying  the  ques- 
tion of  an  infringement  of  a  trade- mark,  the  marks,  labels,  jugs,  and 
packages  of  the  contestants,  as  presented  for  sale  in  the  market,  are 
before  the  oonrt  trying  the  case  without  a  jury,  it  is  within  the  province 
of  the  court  to  decide  what  impression  would  be  made  by  them  upon  per* 
sons  of  ordinary  intelligenoe  and  care^  and  expert  evidenoe  is  inadmis- 
sible to  decide  the  question. 

Xrade«markb. — Words  '*Microbr  Killer,"  employed  in  their  ordinary 
sense,  do  not  constitute  a  trade-mark,  nor  does  their  employment  by  a 
manufacturer  of  a  patent  medicine  give  him  any  proprietary  right  to 
their  ozdnsive  nse. 

Cbadr-iiarks  —  Infrimosmi^t.  —  When  there  is  no  intent  to  defraad,  and 
the  labels,  trade-mark,  and  packages  are  not  so  similar  as  to  make 
them,  one  and  all,  calculated  to  deceive  purchasers  of  ordinary  cau- 
tion, there  can  be  no  infringement  of  a  trade-mark  by  one  manufactur- 
ing goods  similar  to  those  for  which  the  trado-mark  is 
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b«T»  bem  deoBiTed  Jij  tm  mikgad  iafrittgemvat  d  »  feHdB>inal 
hare  been  to  deoelTed.  they  mast  be  called  to  teetify  to  ibat  fnsL 
Tradk- MARKS  —  Damagis  —  EviDKNOB.  — In  an  action  for  infringraant  of  a 
trade-mark,  evidenoo  of  lose  by  sales  of  a  rtyal  medioine  is  iDadmissaU^ 
in  tbe  abeeooe  of  proof  of  an  iafringoment. 


stricken  oat  in  an  action  for  inXringemont  of  n  tradeooiai^ 
wbea  the  proof  shews  that  there  was  no  infringement  npon  which  dan^ 
sges*  if  specially  alleged«  conld  haTO  boon  predioated. 
TKADB-iiAitKB— iNVKitfontBNT.—  BvxDMK3B  of  tbo  idoatitj  of  mOffJUJOOB  k 
inadmiesihle  >e  proy  an  aUsgsd  infringement  of  tnuto^msih,  ■aioos  it  ii 
also  shown  that  tbe  oimilari^  m  ftho  trado-marks  enatad  tbo  rapatirt— 
of  identity  in  tbe  medicines. 

John  DoweUf  and  MeLeary  and  King^  for  the  appellant. 

Robertson  and  WiUiamBf  and  8heek9  and  Sheeti^  tot  the  ap* 

peHees. 

GoLLARf),  J.,  Section  A.  This  h  «  snit  hj  WHUam  Badam, 
the  appellant,  against  J.  J.  Tobin  and  others,  partners  doing 
business  under  the  firm  name  of  the  Capital  Microbe  Destroyer 
Company.  Plaintiff  alleged  that  he  had  discoyered  a  valaable 
medicine  possessing  great  curative  properties,  was  manufac- 
turing and  selling  it  at  large  profits,  and  had  gi^«n  it  tlie 
name  of  '*  Microbe  Ealler,''  and  as  such,  with  the  trade-mark, 
labels,  deyiees,  and  symbols  adopted  by  platntfflT,  H  had  booomo 
widely  known;  that  defendants,  with  intent  to  defraud  plain* 
tiif  and  to  deoeive  the  public^  have  preipared  far  sale  a  modi- 
cine  inferior  to  plaantifins,  sianilaff  m  appeaeaiiee,  and  pot  up 
in  similar  packages,  with  label,  deviees,  and  trade-maik  in 
imitation  of  plaintiff's,  which  are  calculated  to  deceive  and  do 
deceive  the  public  into  the  belief  that  the  same  is  the  medicine 
of  plaintiff;  that  defendants  are  selling  their  medicine  by  sueli 
counterfeiting,  to  plaintiff*s  damage  twenty-nine  tfaonsand  dot* 
lars.  Prayer  for  temporary  injunction,  to  be  perpetuated  on 
final  hearing,  and  for  judgment  for  alleged  damages. 

The  answer  of  defendants  denied  jil  the  allegationa  of  the 
petition,  and  set  up  that  Tobin  had  prepared  a  medicine  for 
sale  which  he  called  the  **  Microbe  Destroyer,"  a  superior  and 
different  medicine  to  that  of  plaintiff,  was  selling  the  same 
under  the  firm  name  of  the  *'  Microbe  Destroyer  Comp—y,'* 
but  that  plaintiff  had  no  right  to  the  exelnsive  use  of  the 
words  *^  microbe  killer";  that  defendants' trade-mark  is  not  in 
imitation  of  plaintiff's,  and  that  there  was  no  infidngemont  as 
alleged. 


May,  1891.]    IUdax  9.  Capital  MiobobbDbstboybb  Go.    785 

On  final  hearing,  the  trial  judgOf  who  tried  the  case  without 
*  J^ryi  denied  the  injunction^  and  gave  judgment  for  defend* 
ant 

The  first  assignment  of  error  ia,  that  '*  the  court  erred  in 
permitting  defendants  to  file  an  amended  original  answer  in 
the  case,  and  substituting  the  same  for  the  answers  in  the  case 
mm  it  was  called  for  trial,  and  excepticHis  of  plaintiff  to  the 
answers  had  been  sustained." 

The  second  assignment  is,  that  "  the  court  erred  in  overrul* 
iog  the  motion  of  plaintiff  to  strike  out  the  amended  original 
answer,  aa  the  same  was  not  filed  in  due  order  of  pleading." 

The  ease  was  regularly  called  for  trial  on  the  seventh  day 
of  May,  1888,  the  day  set  for  trial,  when  plaintifi^s  demurrers 
were  presented  to  the  court.  A  portion  of  them  (we  here 
adopt  aj^llant's  statement  under  these  assignments)  "  were 
anstained  and  parts  of  the  answer  stricken  out.  The  court  then 
permitted  appellees  to  file  an  amended  original  answer  to  these 
pleadings,  over  the  objection  of  appellant" 

The  motion  to  strike  out  the  amended  answer  was  upon  the 
following  ground:  ^  The  same  is  not  filed  in  the  due  order  of 
pleading;  the  case  being  now  called  for  trial,  and  the  demur- 
tera  of  plaintiff  being  sustained  to  the  answers  of  defendants, 
the  said  defendants  could  be  permitted  to  file  only  a  trial 
amendment,  and  not  a  first  original  answer."  This  motion 
waa  filed  on  the  8th  of  May,  and  on  the  ^same  day  another 
motion  waa  filed  to  strike  out  that  part  of  the  amended  answer, 
denying  the  alleged  partnership,  and  declaring  that  Tobin 
alone  was  the  proprietor  of  the  medicine  and  trade-mark  set 
np  by  defendants,  and  that  he  alone  constituted  the  Microbe 
Destroyer  Company;  and  also  to  strike  out  that  portion  of 
Tobin's  answer  setting  up  that  the  two  medical  preparations 
of  plaintiff  and  defendant  were  composed  of  different  chemicals; 
that  plaintiff's  medicine  was  a  well-known  mixture,  and  had 
been  used  as  a  medicine  long  before  plaintiff  attempted  to 
appropriate  it;  that  he  (defendant)  used  the  words  ^  microbe 
destroyer  "  to  indicate  the  real  character  of  his  medicine,  and 
not  to  imitate  the  name  adopted  by  plaintiff;  that  he  has  used 
in  the  sale  of  his  medidne  jugs  of  all  siies  and  colors,  because 
jugs  are  suited  to  the  medidno  and  are  cheaper  than  other 
vessels;  that  he  has  never  represented  to  the  public  or  any 
person  that  he  was  manufacturing  or  selling  plaintiff^s  medi- 
•eine,  or  a  medicine  in  imitation  of  it,  or  authorised  any  other 
person  to  do  so,  but  on  the  contrary,  has  always  represented  it 
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to  be  difTerent  in  all  respects,  and  that  he  has  carefully  avoided 
any  imitation  of  plain tifiTs  labels,  devices,  and  methods  of  sell* 
ing,  and  denies  that  he  has  encroached  upon  any  privilege 
plaintiff  may  have.  The  grounds  relied  on  in  the  motion  to 
strike  out  the  foregoing  parts  of  the  answer  are  that  they  set 
up  new  matter  not  before  pleaded.    The  motion  was  overruled. 

After  sustaining  certain  exceptions  to  the  answer,  a  trial 
amendment  was  the  proper  technical  pleading  in  order:  Rule 
27  for  District  Court.  But  the  rule  is  not  absolute  where  no 
injury  is  done  the  other  side.  The  court  has  the  power  to  re- 
lax the  rule  in  the  interest  of  justice.  The  Revised  Statutes 
provide  that  pleadings  may  be  amended  under  leave  of  the 
court  beford  the  parties  announce  ready  for  trial,  "  and  not 
thereafter" :  Rev.  Stats.,  art  1192.  Yet  it  has  been  held  that 
after  such  announcement  the  court  may  allow  amendments 
that  may  seem  necessary  to  the  ends  of  justice:  Parker  v. 
Spencer,  61  Tex.  164;  Whitehead  v.  Foley ^  28  Tex.  10.  The 
due  order  of  pleading  indicated  in  the  motion  to  strike  out  the 
amendment  referred  to  the  time  and  order  of  filing  a  trial 
amendment,  and  the  objection  to  the  amendmenton  the  ground 
that  it  was  not  filed  in  due  order  went  only  to  the  power  of 
the  court  to  permit  a  general  amendment  of  the  answer  after 
exceptions  were  sustained  to  parts  of  original  answers.  The 
court  had  the  power  to  grant  leave  to  amend,  and  under  the 
circumstances,  plajntiff  not  being  injured  thereby,  the  failure 
to  strictly  enforce  the  rule  was  not  error.  If  new  matter  had 
been  set  up  that  plaintiff  was  not  prepared  to  meet  by  plead- 
ing or  evidence,  he  could  have  amended  also,  and  even  con- 
tinued the  case  if  necessary.  No  such  condition  of  things 
existed,  no  injury  was  done  to  plaintiff,  and  there  was  no  re- 
versible error  in  the  action  of  the  court. 

The  fourth,  fifth,  and  nineteenth  assignments  of  error  are  of 
the  same  character,  and  can  be  conveniently  considered  to- 
gether. The  fourth  is,  that  the  court  erred  in  refusing  to  per- 
mit the  plaintiff  to  testify  that  the  labels  attached  as  exhibit 
B  to  plaintiff's  petition  and  the  label  attached  as  exhibit  A 
were  so  alike  that  they  were  calculated  to  deceive  a  person  of 
ordinary  intelligence  and  care  into  taking  one  for  the  other. 
The  fifth  is  to  the  effect  that  the  same  witness  should  have 
been  permitted  to  testify  that  the  jugs  as  filled  and  the  labels 
as  used  thereon  by  each  of  the  parties  were,  in  the  opinion  of 
the  witness,  so  alike  as  to  be  calculated  to  deceive  a  person  of 
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ordinary  care  and  intelligence.  The  aineieenth  is  to  the  eamft 
effect  aa  the  fourth  asaigaoaent. 

Plaintiff's  trade-mark  and  label  ia  deecribed  in  the  first 
part  of  the  opinion  in  the  case  of  A!i§  is  Cc.  ▼.  Badam^  77  Tez. 
530;  19  Am.  St.  Rep.  792.  Tobin's  timde-mark  is  the  words 
**  Microbe  Destroyer,''  and  there  is  no  symbol,  picture,  or  il- 
lustration  on  the  label.  On  the  label  used  by  Radam  at  the 
top  are  written  the  words:  '^Wm.  Radam's  Microbe  Killer/* 
in  large  letters,  and  under  this  the  words  "  Germ,  bacteria, 
or  fungus  destroyer."  In  the  center  of  the  label  is  the  sym- 
bol or  illustration,  in  the  top  of  which  is  printed  in  capital  let- 
ters '^  Wm.  Radam's  Microbe  Killer,"  and  in  the  lower  part  of 
it '' Trade-mJEU'k."  Under  the  picture  are  the  words  *'  Regis- 
tered December  13, 1887,"  and  below  this  a  caution  is  printed: 
**The  genuineness  of  eyery  jug  is  secured  by  trade-mark  as 
above,  and  my  name  must  be  written  on  each  label  in  that 
form."  The  name  *^  Wm.  Radam  "  is  then  written  or  printed 
below.  On  the  left  of  the  symbol,  in  a  column  about  the  sizo 
of  an  ordinary  newspaper  column,  is  printed  **'  This  is  the  in- 
vention of  Wm.  Radam,  Austin,  Texas."  ^  It  is  the  only  mi- 
crobe killer  in  the  world,"  —  all  in  capital  letters.  Then  in 
the  same  column  is  further  information  about  the  medicine 
and  its  cures,  and  a  warning  to  persons  not  to  use  the  label  or 
trade-mark.  On  the  right  side  of  the  symbol,  in  a  similar 
column,  are  printed  instructions  about  how  to  use  the  medi* 
oine  in  different  diseases,  all  signed  by  ^  Wm.  Radam,  Austin, 
Texas,  U.  S.  A.,"  in  printed  capital  letters. 

Exhibit  B  attached  to  plaintiff's  petition  shows  no  device 
or  picture  on  the  label  used  by  the  Microbe  Destroyer  Com- 
pany* The  printed  matter  on  the  label  is  not  divided  into 
columns,  but  appears  as  follows:  — 

MICROBE  DESTROYER. 

An  unfailing  remedy  for  consumption,  catarrh^  bronchitis. 

eta,  etc.,  and  all  diseases  arising  from  impurities  of 

the  blood.    Dose:  Wineglassful  three  times  a 

day,  before  eating,  in  a  tumblerful  of 

water.    Price  $2.50  per  galloo. 

pKBPAaiD  Br  nn 

Oafital  Miobobb  Dbstboybb  Co.,  Ansm;  Tbxab. 

Registered  December  28, 1887. 

[Signed]  Db.  J.  J.  Tovni,  Stale  Agenk 

AnotfMtr  copy  is  pven  of  the  label  on  azkihit  B  «•  naed  hf 
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the  Microbe  Destroyer  Companj,  exacUj  like  the  aboTe,  ex- 
cept that  it  ends  with  the  words  **  Austin,  Texas."  These  la- 
bels used  by  the  Microbe  Destroyer  Company  were  of  differ- 
ent colors,  —  bluei  yelloWy  etc.  Both  parties  put  np  their 
medicine  in  gray  or  brown  one-gallon  jags,  similar  in  appear- 
ance and  bought  in  the  market,  and  their  lespectiTe  labels 
and  trade-marks  were  placed  on  the  jugs. 

Plaintiff's  proprietorship  in  his  trade-mark,  labels,  and 
style  of  packages  was  prior  to  any  right  of  delendant  to  use 
the  alleged  imitations. 

It  does  not  appear  from  the  biDs  of  exceptions  that  Radara 
was  offered  as  an  expert,  or  thai  his  c^nion  was  to  be  that  of 
fill  expert.  His  eridence  was  objected  to  became  it  would  be 
only  his  opinion,  but  the  bills  show  that  it  was  not  offered  as 
an  opinion,  but  as  a  Ikct. 

We  doubt  the  propriety  of  taking  {be  epinioa  of  an  expert 
in  such  a  case.  He  was  ealled  on  for  his  opinion  as  to  whether 
persons  of  ordinary  intelligeneeand  care  would  be  deceived  by 
the  trade-marks  of  the  parties,  or  the  packages  and  the  trade- 
marks, into  the  belief  that  they  were  the  same.  We  do  not 
see  how  the  eridence  of  an  expert  could  sad  the  court  in  de- 
termining this  question,  or  how  there  could  be  an  expert  in 
such  a  matter.  What  ordinary  intelligenee  night  think  of 
facts  before  the  eye,  it  seems  to  ttie  writer,  should  be  left  to 
the  judgment  of  ordinary  intelBgenee,  with  at  least  as  much 
confidence  as  to  one  calling  himself  an  expert.  Such  evidence 
has,  however,  been  admitted  and  approved:  IFiUtaiiw  v.  fireoia, 
50  Conn.  278;  47  Am.  Rep.  64S. 

In  McLean  ▼.  Fleming,  99  H.  8.  S45,  it  is  said  that  **  wit- 
nesses in  great  numbers  were  ealled  by  the  complainant,  who 
testified  that  exhibits  L  and  K  of  the  respondent  were  calcu- 
lated to  deceive  purchasers ";  but  in  that  case  there  was  no 
objection  to  the  evidence.  In  Abbott's  Trial  Evidence  it  is 
said  that  ^'probability  of  deception  is  generally  shown  by  re- 
semblance, and  by  the  opinions  of  experts.  Resemblance,  as 
shown  by  inspection,  is,  however,  the  primary  test  and  crite- 
rion, and  proof  by  experts  is  seldom  resorted  to."  Identity  of 
design  might  require  an  expert's  testimony,  — an  expert  in  de- 
signs, —  but  that  is  not  the  question  here.  Expert  testimony 
is  resorted  to  for  the  purpose  of  informing  the  court  or  jury 
upon  subjects  not  commonly  understood ;  but  where  the  nature 
of  the  inquiry  appeals  to  the  common  understanding  and  or- 
dhary  intelligence  of  mankind,  it  would  be  impn^r  ts  admit 
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opinioDfl  of  experts  4Nr  other  persone:  Shelley  7,  CUy  qf  Afuik^ 
74  Tex.  612.  Tbie  witness  was  doI  oalled  as  an  expert,  aad 
his  opinion  was  aot  admissible,  nor  would  it  have  been  in  oar 
judgment  if  be  bad  been  en  expert  All  tbe  fsets  wene  before 
the  conrt, — the  trade-marks,  the  labek,  the  jugs,  and  tbe  paok- 
ages,  as  presented  for  sale  in  tbe  market;  it  was  bis  prov- 
inoe  to  decide  what  impression  would  be  made  bj  them  upon 
persons  of  ordinarf  intelligenee  and  earsi  In  such  a  ease^  an 
expert  should  not  be  allowed  to  decide  for  him:  Ceeper  y*  StaU^ 
23  Tex.  831;  Tui  ..er  ▼.  Strange,  56  Tex.  142;  HomUm  eU.  R.  R. 
Co.  Y.  MeOehee,  49  Tex.  481;  McKay  r.  OverUm,  66  Tex.  86; 
SheUey  v.  City  of  Auetin^  74  Tex.  612;  1  Wharton  on  Evidence, 
436.  Bimilsr  testimony  was  offered  by  plaintiff  by  other  wit- 
nesses, which  was  met  by  the  same  ruling.  The  assignments 
of  error  iuvolve  tiie  same  principles  that  have  been  above  dis- 
posed ot  It  is  useless  for  us  to  repeat  them  or  the  reasons  in 
favor  of  the  court's  ruling.  All  such  testimony  was  inadmie- 
aible,  and  there  was  no  error  in  rejecting  it. 

The  main  question  in  the  case,  Was  there  an  infringement 
as  alleged  by  plaintiff?  is  raised  by  many  assignments  of  error 
on  the  conclusions  of  the  court  upon  the  facts  and  the  law, 
bat  they  may  all  be  considered  urkler  one  head. 

The  ooDclusions  of  the  court  were,  'Uhat  there  is  a  general 
similarity  in  diape  and  color  of  tbe  jugs  and  those  portions  of 
the  labels  which  indicate  tbe  properties  and  uses  of  the  medi- 
eina  between  the  goods  of  appellant  and  i^pellees  as  the  same 
are  offered  for  sale,  but  that  the  differences  in  the  same  are  so 
readily  perceptible  and  marked  that  a  man  of  ordinary  intel- 
ligence and  care  should  not  be  misled  thereby  ";  and  '*  that 
appellees  did  not  designedly  or  fraudulently  adopt  the  use  of 
gallon  jugs,  or  imitate  the  trade-mark  and  labels,  etc.,  of  i^h 
pellant''  The  court  also  added  tbe  following  to  his  findings 
aa  the  law  of  the  case:  ^  1.  That  the  appellant  has  the  right 
to  the  exclusive  use  of  his  trade-mark,  labels,  symbols,  eta; 
2,  That  there  is  no  such  imitation  thereof  by  appellees  as  is 
calculated  to  deceive  the  public;  8.  That  there  is  no  inten- 
tional wrong  nor  fraud  on  appellees'  part;  4  That  appellant 
take  nothing  by  bis  suit,  and  that  the  injunction  be  denied; 
6.  That  this  is  without  prejudice  to  appellant's  right  to  the 
exclusive  right  to  make  the  preparation  known  as  '  Microbe 
Killer,'  if  he  has  such  right,  which  is  not  in  any  way  involved 
hi  this  suit." 

These  findings  embrace  the  merits  of  the  case,  and  appel- 
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Isnt  attacks  all  of  theio  by  various  assignments  of  enor.  We 
do  not  think  it  necessary  to  notice  all  these  assignments,  nor 
is  it  convenient  (NT  necessary  to  discuss  all  the  questions  raised 
by  them.  They  principally  tend  to  the  one  object,  —  that  is, 
to  show  error  in  the  main  findings  of  the  court  as  above  set 
out. 

The  questions  involved  are  not  difficult  or  snbtile;  they  are 
simple,  and  may  be  easily  and  briefly  disposed  of.  It  has 
already  been  decided  by  the  commission  of  appeals  *'  that  the 
words  '  microbe  killer,'  as  used  by  the  complainant,  do  not 
constitute  a  trade-mark";  that  they  were  words  in  common 
use,  employed  by  complainant  in  their  ordinary  sense,  and 
that  he  had  not  acquired  any  proprietary  right  to  their  ezdo* 
rive  use;  and  it  was  also  decided  in  the  same  ca.se  that  the 
labels  Qsed  by  him  and  the  defendant  (in  that  case)  respec* 
tively  were  so  entirely  dissimilar  that  no  person  of  ordinary 
prudence  and  caution  could  be  deceived  thereby:  AlffA  Co, 
V.  Radam,  77  Tex.  540,  541;  19  Am.  St  Rep.  792.  After  an 
able  brief  in  support  of  a  motion  for  a  rehearing  before  the 
supreme  court  by  one  of  the  attorneys  for  the  appellant  in 
this  case,  in  which  numerous  authorities  and  precedents  were 
cited,  that  court  refused  to  qualify  the  former  opinion  in  any 
respect.  We  have  again  carefully  examined  the  question  as 
to  whether  appellant  can  appropriate  *' microbe  killer"  as  a 
trade-mark,  and  are  satisfied  that  the  opinion  in  Alff  &  Co.  v. 
Radam,  77  Tex.  540,  541,  19  Am.  St.  Rep.  792,  is  correct 
The  symbol  of  appellant  in  this  case,  as  in  the  former,  regis- 
tered with  the  words  ^*  microbe  killer ''  as  his  trade-mark,  was 
not  used  by  the  Microbe  Destroyer  Company  at  all.  It  had 
no  symbol  of  any  kind,  and  there  is  no  pretense  that  it  was 
taken  or  infringed.  We  have  no  hesitancy  in  following  the 
case  formerly  decided  by  the  commission.  For  generic  names 
held  not  to  be  trade-marks,  see  Browne  on  Trade-marks,  sec 
184. 

We  see  no  error  in  the  court's  finding  that  there  was  no 
-such  similarity  in  the  trade-mark,  labels,  or  packages  used  by 
appellee  to  those  of  appellant  as  would  be  calculated  to  de- 
ceive the  public.  Both  parties  put  up  their  medicine  in  gray 
or  brown  jugs  with  their  labels  pasted  on  them,  and  there 
may  have  been  in  the  general  appearance  a  similarity,  but 
only,  in  our  opinion,  because  of  the  jugs.  Taking  the  labels, 
the  printed  matter  upon  them,  its  arrangement  and  form,  their 
color,  —  one  with  bright  red  border  around  it  and  an  attraotivs 
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red  symbol  or  figure  in  the  center,  with  printed  matter  in 
colunins  on  each  side  of  it,  the  other  of  yellow  or  blue  paper 
with  no  symbol  at  all  and  no  columns  in  print,  and  taking 
the  entire  packages  in  jugs  so  labeled,  —  we  do  not  see  how 
an  ordinary  purchaser,  or  even  a  casual  observer,  could  mis- 
take one  for  the  other.  If  the  labels,  trade-mark,  and  pack- 
ages, one  or  all  combined,  were  not  calculated  to  deceive  an 
ordinary  purchaser,  there  is  no  infringement:  Caire^i  Appeal^ 
Am.  Trade-mark  Cases,  116;  Bell  v.  LockCj  8  Paige,  76;  Cox's 
Trade-mark  Cases,  Nos.  72,  91,  123,  188,  157,  217;  Conrad  ▼. 
Joseph  Uhring  Brewing  Co.,  8  Mo.  App.  277. 

A  text-writer  on  the  law  of  trade-marks  says  that  to  eonsti* 
tute  an  infringement,  '*  it  is  enough  that  the  representations 
employed  bear  such  resemblance  to  the  genuine  as  to  be  cal- 
culated to  mislead  the  public  generally  who  are  purchasers  of 
the  article,  and  to  make  it  pass  for  the  genuine":  Browne  on 
Trade-marks,  sec.  885.  He  copies  in  the  text  the  doctrine 
announced  by  the  New  York  court  of  appeals  in  the  case  of 
Popham  V.  Colej  66  N.  Y.  69,  where  it  was  held  that  the  resem- 
blance '*  must  be  such  as  to  deceive  a  purchaser  of  ordinary 
caution."  We  think  this  is  the  correct  rule  in  cases  where 
there  is  no  intention  to  defraud:  Alff  &  Co.  ▼.  Radam^  77  Tex« 
540;  19  Am.  St.  Rep.  792.  But  it  has  been  held  '*  that  the 
resemblance  need  not  be  such  as  would  deceive  persons  seeing 
the  two  trade-marks  side  by  side,  or  as  would  deceive  experts": 
Liggett  etc.  Tobacco  Co.  v.  Hynes,  20  Fed.  Rep.  883.  In  the 
last  case,  the  right  to  a  recovery  is  made  to  depend  upon  such 
a  similarity  of  the  trade-marks  as  '*  would  deceive  the  ordi- 
nary purchaser  purchasing  as  such  persons  ordinarily  do." 
We  need  not  proceed  further  with  the  examination  of  authori- 
ties; there  are  many  of  them,  and  some  of  great  respectability, 
that  hold  if  the  similarity  of  trade-marks,  packages,  color,  etc., 
is  such  as  to  "deceive  careless  and  unwary  purchasers  who 
buy  goods  with  but  little  examination,  but  not  such  as  to  de- 
ceive purchasers  who  read  the  trade-mark  and  label,"  an  in- 
junction would  lie:  Williame  v.  Brooks^  50  Conn.  278;  47  Am. 
Rep.  642,  and  authorities  cited. 

There  was  evidence  before  the  court  that  some  persons  were 
deceived  by  the  similarity  of  the  two  trade-marks,  labels,  etc., 
but,  under  all  the  facts,  the  court  decided  the  question  in  favor 
of  appellee,  as  we  think  he  should  have  done  under  the  law. 

The  court  also  concluded  from  the  evidence  that  there  was 
no  fraudulent  design  or  intentional  wrong  on  the  part  of  ap- 
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pellees  in  adopting  their  trade-marky  labels,  and  packages.  It 
#afi  the  province  of  the  court  trying  the  case  without  a  jury 
to  solve  this  question  according  to  the  evidence.  The  evidence 
supports  his  finding,  and  we  see  no  reason  why  we  should  set 
it  aside. 

It  is  assigned  as  orror  that  the  court  should  have  permitted 
William  Radam  to  answer  the  question,  ^^  Has  any  one  ap- 
plied to  you  for  information  regarding  the  Microbe  Destroyer 
medicine?''  which  question  the  witness  would  have  answered 
in  the  affirmativB  had  he  been  permitted  to  answer.  The 
question  and  answer  were  inadmissible.  The  object  of  the 
evidence,  as  stated  in  the  bill  of  exceptions,  was  ^to  show  that 
persons  had  been  deceived  in  seeking  to  buy  one  medicine  for 
the  other."  This  was  not  the  proper  way  to  prove  the  fact.  If 
persons  were  deceived,  they  should  have  been  called  to  speak 
to  the  fact.  To  allow  Radam  to  state  the  facts,  or  to  state 
facts  from  which  such  a  conclusion  might  have  been  inferred, 
would  have  been  hearsay.  The  court  refused  to  allow  Radam 
to  state,  while  on  the  stand,  how  much  he  lost  by  reason  of  de- 
fendants having  offered  and  sold  their  medicine  in  Houston. 
If  there  was  error  in  this  ruling  as  assigned,  it  has  become 
wholly  immaterial,  plaintiff  having  failed  to  show  any  inter- 
ference with  his  rights  as  alleged,  and  the  court  having  «o 
found. 

Plaintiff  set  up  the  grounds  upon  which  he  claimed  fais 
trade*mark  and  labels  were  infringed,  and  that  the  infringe- 
ment was  fraudulent  and  wrongful,  but  he  did  not  specify  any 
loss  occasioned  to  him  in  his  sales  or  otherwise  because  of  the 
interference.  He  laid  his  damages  generally  at  twenty-nine 
thousand  dollars.  The  court  below  sustained  a  special  excep- 
tion to  the  claim  for  damages,  but  held  that  a  good  cause  of 
action  was  stated  for  injunction.  There  is  an  assignment  of 
error  that  such  ruling  striking  out  the  claim  for  damages  is 
error.  We  think  it  unnecessary  to  consider  the  question 
raised,  because  it  was  correctly  decided  by  the  court  that 
there  was  no  infringement,  fraudulent  or  otherwise,  upon 
which  damages,  if  specifically  alleged,  could  have  been  predi- 
cated. 

The  court  refused  to  allow  proof  of  the  reputation  of  the 
Identity  of  the  two  medicines.  There  was  no  error  in  this, 
because, — 1.  The  identity  of  the  medicines  was  not  the  issue, 
but  only  the  similarity  of  the  trade-marks,  labels,  and  pack- 
ages; 2.  The  evidence  of  the  identity  of  the  medidiies  would 
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1)6  inadmissible  to  prove  the  alleged  infringement  of  trade- 
mark, etc.,  unless  it  were  aleo  shown  that  the  ■imilarity  in 
trade-marks  created  the  reputation. 

The  court  refused  to  allow  B.  W«  Baker  to  answer  the  ques- 
laoQ,  What  repreeeatations,  if  anj,  Mrs.  Beagan,  aa  agent  of 
Dr.  Tobin,  made  at  Kyle,  Texas,  as  to  the  similarity  of  the 
two  medieines?  This  ruling  ia  complained  of  by  aseignment 
of  error.  Again  we  have  to  say  that  the  similarity  or  identity 
of  the  medicines  was  not  the  question  before  the  court.  Be- 
Bidee  thia,  the  bill  of  exceptions  does  not  disclose  the  answer 
that  would  bare  been  made  to  the  question,  and  for  this  rea- 
flon  we  cannot  consider  the  assignment. 

Having  considered  all  the  important  questions  raised  by  the 
assignments  of  error,  and  finding  no  error,  we  conclude  the 
judgment  of  th«  lower  court  should  be  affirmed. 


— Bcpnrv— >  Wmor  hat  vot  Tishft.  -*  It  doM  not  reqntnMi 
expert  to  giro  tutimooy  eoootrning  th«  mffMingv  of  aaoth«n  Beddka  t.  CU- 
ea9o«te.fiV€b.,  77Wit.  St8;  90  Am.  St.  Rtp.  108.  Expect  tsrttmoay  k  nol 
adnuMiUe  npoa  >y<slien  whieb  tiM  eoort  «r  Jvry  oan  daskU  upon  th«  faetst 
fttoworg  T.  Bkaw,  68  Md.  11}  •  As.  St.  Rtp.  412;  Srakmm  t.  Pwtu^lvamia 
Cbk,  199  FiL  St.  149.  9m  else  eKleodMl  note  to  Hammomd  t.  Woodmam^  66 
Am.  Deo.  22a.246. 

TftAMB-iuma— -Un  or  Oterjia  Woxdb  or  WaurKvowv  Siobivioahos. 
<— Hie  words  '^fiibrkn  tobaeot"  are  of  oomoioB  mo  in  the  toWiooo  trader  and, 
■taiwlfHg  tSxmm,  aie  not  Iho  onbjoet  of  a  tndoHBark:  SaUt  Cigar  On»  t.  Pooo^ 
OdL  888,  and  soto.  Hie  words  ''nuorobo  kiilort*  mod  in  their  ordinary 
oannot  oonatitnto  a  trade-mark:  Alf  SO^r.  Badam^  77  Tez.  SSO;  19 
Am.  St.  Rep.  T82,  and  note.  Hie  words  "gold  medal "  on  a  mannfaetnrod 
artido  oannot  bo  protooted  aa  a  trade-mark:  Taylor  t.  QfWm^  69  N.  Y.  331; 
17  Am.  Rep.  888.  The  term  *^  Moline,"  oa  a  plow,  is  generia  Moline,  being 
the  name  of  the  place  where  the  plow  is  mannfaotnred,  is  not  siieoeptible  of 
ezoliisiyo  use  as  a  trade-mark:  OcmdM  t.  Dtertt  64  DL  439;  6  Am.  Rep.  126. 
The  name  ''Antiquarian  Book  Stove  *  oannot  be  appropriated  as  a  trade- 
nark:  Chovntiki  T.  Cowen,  89  CaL  601;  2  Am.  Rep.  476.  See  extended  note  to 
Partridge  t.  Uenek^  4n  Am.  Deo.  284-299.  There  oan  be  no  trade-mark  righl 
ia  a  word  or  symbol  whioh  merely  indioates  the  name  or  quality  of  the  arti« 
ele:  Appeal  ^  Lmigknum,  128  Pa.  St  1. 

TaABB-MABXS  —  iKHtni Qwniv  or  — lanifT  vo  Dbtrauik  — When  a 
trad»4nark  is  oalonlated  to  doooivob  aa  intention  to  deooire  will  be  pre- 
anmed,  and  ao  iajvnotion  to  prevent  its  nse  will  be  granted:  SI  Modello  etc 
Ox  T.  QcOo^  28  Fla.  866;  28  Am.  St  Rep.  637,  and  note;  FraU*»  Appeal,  117 
Pa.  St  401;  2  Am.  St  Rep.  676,  and  note;  Hdm  ▼.  Brueekmann,  134  Pa.  St 
405;  Speny  T.  Perekrtd  MUBng  Co.,  81  OsL  292.  See  LigrffU  efc.  Tobacco  Co, 
▼.  Jfetf  To6aoes  Oa,  104  lia  68;  24  Am.  St  Rep.  813,  and  note. 
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Smith  t;.  Pbbkins. 

[81TBXA1,  102.] 

BuBCunoN  Salis.  — ParohaM  of  Uad  at  pablio  aaotioa  hj  m  Jnatioe  of  Um 
peace  who  iwaed  tlia  •xeontioa  under  whiofa  it  was  told  wiU  airt  oiako 
the  sale  void. 

BzxGUTioH  Salbb— ANNirLxmr. — Jusnoi  of  Pbaoi  has  No  JuBxnni^ 
noK  to  entertain  m  motion  or  original  rait  to  set  aside  a  regular  or 
Toidable  execution  sale  of  land  for  fraud,  irregularity,  or  gross  inade- 
qnacy  of  prioe,  after  ths  sale  has  been  completed  and  a  deed  delirered 
to  the  purchaser  under  prooess  from  his  oonrt.  In  such  eases,  rseort 
must  be  had  to  the  distriot  oonrt  of  the  oonnty  in  whiofa  tho  land  is  eito* 
ated. 

BzicDTiov  VOB  Costs  is  properly  issued  in  the  names  of  the  parties  to  tho 
suit,  instead  of  the  names  of  the  officers  in  whose  fsTor  tho  oosts  aie 
adjudged. 

BxscuTioiv  Salu. — Qboss  Inadsquaot  of  Pbioi  is  inraffieient  hf  itself 
to  Tacate  an  execution  sale,  even  on  direot  attaok,  though  it  may  bo  lo- 
garded  as  strongly  indicative  of  fraud. 

KzsouTiON  Salxs —  CoLLATSRAL  Attaok.  — In  an  action  of  trespass  to  try 
title,  by  a  plaintiff  who  claims  under  the  purchaser  at  exeention  sale^  a 
plea  in  reconvention  by  defendant  in  possession,  who  claims  vnder  tiw 
defendant  in  such  execution,  seeking  to  avoid  such  sale  for  gross  inad^ 
quacy  of  price,  without  making  either  ths  execntioa  plaintiff  or  the 
purchaser  thereunder  parties,  is  a  collateral  attack,  and  wiU  be  disrs- 
garded  by  the  court. 

ftXXCUTION  SaLBS  —  JUDOMBVTS  —  ATTACK  —  FXBIOD  OF  LnOTATZQir.  —  ToB 

years  are  allowed  in  which  to  make  a  direct  attack  upon  proceedings 
subsequent  to  judgment,  in  selling  land,  but  an  attack  upon  the  jud^ 
ment  itself  must  be  made  within  two  years  from  the  time  it  was  rea* 
dered. 
Lachss  or  Stalr  Druand  must  be  pleaded  in  the  lower  oonrt  to  bo  arail- 
able  on  appeal. 

Stephens  and  Herbert^  and  Sparls  and  Smithy  for  the  appel* 
lantB. 

Jameson  and  Chambers^  and  Davis  and  HarriSf  for  the  ap- 
pellees. 

Mark,  J.,  Section  A.  On  March  14,  1887,  appellants,  Fan- 
nie B.  Smith  and  W.  McB.  Smith,  filed  this  suit  in  the  dis- 
trict court  of  Montague  County  to  recover  of  appelleep,  J.  S. 
and  Martha  Perkins,  220  acres  of  land  out  of  the  S.  & 
M.  G.  Railway  Company  Survey  No.  1,  situated  in  Monta- 
gue County,  Texas,  and  for  $1,000  damage.  The  appellees 
pleaded  not  guilty,  and  in  reconvention  that  they  were  in 
posse.sBion  and  owners  of  the  land  sued  for  by  a  regular  chain 
of  title  from  the  heirs  of  E.  J.  Jones,  deceased,  to  appellee 
M.  C.  Perkins,  the  wife  of  J.  S.  Perkins;  that  appellants  had 
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a  fraudulent,  void,  and  pretended  claim  to  the  land,  and  that 
plaintiffs  claimed  the  land  under  judgment  rendered  in  a 
justice  court  of  Clay  County,  Texas,  by  J.  E.  Bass,  justice  of 
the  peace,  October  24,  1877,  in  favor  of  William  Watson  v. 
E.  J.  Jones,  for  $32.70,  and  costs;  that  execution  issued  upon 
Bald  judgment,  and  was  levied  upon  440  acres  of  land,  of 
which  the  land  in  controversy  is  a  part;  that  sale  was  made 
thereunder  the  first  Tuesday  in  May,  1878,  when  said  440 
acres  was  bid  in  by  J.  E.  Bass  for  the  sum  of  $5;  that  at 
date  of  sale  the  land  in  controversy  was  worth  $500;  that 
the  execution  under  which  sale  was  made  was  void,  because 
issued  by  Bass  for  his  own  and  other  costs  and  for  payment 
€st  the  principal  judgment;  and  further,  because  said  land 
levied  on  was  pointed  out  and  purchased  by  Bass  while  he 
acted  as  justice  of  the  peace;  that  appellants,  through  their 
chain  of  title,  had  notice  of  such  facts;  that  Jones,  under 
whom  both  parties  claim,  died  intestate  in  the  year  1879, 
The  appellees  pleaded  further,  that  said  execution  was  void, 
because  issued  in  name  of  plaintiff  in  said  suit  instead  of  in 
name  of  ofiBcers  of  the  court,  praying  for  affirmative  judg- 
ment against  appellants  and  removing  cloud  from  title.  They 
also  tendered  in  court  the  amount  of  Bass's  bid  ($5),  with 
interest.  Appellants  and  appellees  both  claimed  the  land  in 
controversy  through  E.  J.  Jones  as  common  source.  The 
case  was  tried  before  the  court,  a  jury  being  waived,  which 
resulted  in  a  judgment  against  appellants  in  favor  of  appel- 
lees for  all  costs  incurred  in  the  prosecution  of  the  suit,  and 
judgment  in  favor  of  appellees  for  recovery  of  the  land  in  con- 
troversy, canceling  sale  of  the  440  acres  of  land  sold  by  the 
sheriff  to  Bass,  and  the  deed  made  to  Bass  by  the  sheriff,  from 
which  judgment  the  appellants,  by  appeal,  bring  said  cause  to 
this  court  for  review. 

The  matters  of  fact  set  forth  in  the  above  plea  in  reconven- 
tion of  the  defendants  were  proved,  and  the  court  below  held 
the  execution  sale  and  sheriff's  deed  to  be  void,  but  upon 
what  precise  ground  does  not  appear,  as  there  are  no  conclu- 
sions of  law  and  fact  in  the  record.  The  defendant  also 
pleaded  that  the  execution  and  sale  were  irregular  and  void, 
because  the  writ  of  execution  was  issued  to  the  county  of  Mon- 
tague before  any  had  been  issued  to  Clay  County,  where  the 
judgment  was  rendered. 

But  if  this  is  of  any  importance  under  the  circumstances  in 
which  the  question  is  now  raised  and  presented,  we  are  of  the 
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c^nioQ  that  tbe  poini  if  not  fustaiatd  bj  the  nooA  Am  wt 
UDderstand  from  ib«  statemeat  of  facti,  an  ezecotum  waa  » 
Bued  to  Clay  County  November  10, 1877,  ^ratamed  no  pn^ 
eriy/'  and  tbereafter,  en  March  18, 1878^  another  writ  was 
issued  to  the  sheriff  of  Montagne  County,  under  whidi  the  land 
was  sold  on  the  first  Tuesday  in  May  of  that  year.  Wove  it 
otherwise,  we  are  of  the  opinion  that  it  would  liave  bean  at 
most  but  an  irregularity  inauffident  to  render  the  aale  Toid. 
It  was  admitted  that  the  appellants  purchased  the  land  sued 
for  and  a  part  of  the  land  sold  at  said  sheriff's  sale  firom  the 
purchaser  thereat,  J.  EL  Bass,  and  that  the  sheriff's  deeds  and 
the  deeds  to  appellants  were  duly  recorded  prior  to  any  right 
or  title  to  the  land  acquired  by  appellees.  It  was  also  ad* 
milted  that  appellees  claim  title  to  the  land  by  deeda  executed 
October  12, 1886,  from  the  sole  surviving  heirs  at  law  of  aaid 
B.  J.  Jones,  the  defendant  in  the  execution,  and  that  the  ap- 
pellees ^  were  in  possession  of  the  land  in  controversy  at  the 
dato  of  the  filing  of  this  suit."  It  was  further  conceded  that 
plaintiff's  vendor,  J.  K.  BasS|  the  justice  of  the  peace  who 
rendered  the  original  judgment  and  issued  the  ezecation,  was 
idetitical  with  the  J.  K.  Bass  who  purchased  the  land  under 
the  execution  at  the  Aeriff 's  sale,  but  there  is  no  admission 
that  plaintiffs  were  actually  advised  or  ecgnisant  of  that  fiurt 
In  the  view  we  take  of  the  case,  it  ia  unimportant  to  deter- 
mine whether  the  similarity  of  the  name  in  all  of  the  proceed* 
ings  in  plaintiffs'  chain  of  title  was  sufficient  to  ^ve  them 
notice  of  the  identity  of  the  person.  The  appellants*  aaaign- 
ments  of  error  jxresent  the  following  propositions,  so  £sr  as  need 
be  noticed,  vis.:  1.  That  the  court  erred  in  holding  that  the 
execution  sale  and  sheriff's  deed  thereunder  were  void,  or  even 
voidable;  3.  That  if  voidable  only,  the  defendants  should  not 
have  been  allowed  to  impeach  them  in  this  suit,  because  the 
attack  upon  them  is  not  made  in  any  direct  mode  recognised 
by  law,  but  is  collateral  only,  and  because  no  attack  therenpon 
was  made  by  any  party  at  interest  within  the  time  allowed  by 
law.  It  does  not  appear  that  B.  J.  Jones,  or  any  one  else,  ever 
instituted  any  proceedings  whatover  to  vacate  or  set  aside  the 
execution,  the  sale  of  the  land,  or  the  sheriff's  deed  thereunder, 
or  objected  to  the  same  in  any  eonrt  before  the  {daintiflb  in- 
stituted this  suit.  The  first  attack,  therefore,  upon  these  pro- 
ceedings was  made  by  the  appellees  in  their  above  plea  in 
reconvention,  which  was  filed  on  the  second  day  of  October, 
1888,  more  than  ten  years,  in  fact,  after  the  aale  of  the  land  by 
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the  sheriff  of  Montague  Countj  to  J.  E.  Bam,  Esq.    It  Is  ap- 
parent from  the  statement  of  the  case  that  if  the  ezeoutioa 
and  sale  of  the  land  to  said  Bass  are  Toid,  the  judgment  be- 
low should  be  affirmed,  because  in  that  contingency  these 
proceedings  would  be  ineffectual  to  pass  the  legal  title,  which 
would  of   course  have  remained  in    the  execution  debtor^ 
G.  J.  Jones,  and  at  his  death  descended  to  his  heirs  at  law, 
and  as  a  consequence,  the  defendants,  having  acquired  that 
title,  and  there  being  no  such  adverse  possession  as  would  sus- 
tain limitatiol^  could  not  only  attack  these  proceedings  collat- 
erally, but  wouid  be  entitled  to  the  land  on  account  of  the 
inherent  strength  of  their  own  title.    But  we  are  unable  to 
perceive  any  reason  for  holding  these  proceedings  absolutely 
uull  and  void.    If  the  eourt  below  so  held  because  Bass  was 
the  purchaser  at  the  execution  sale,  then  we  think  the  court 
erred  in  that  respect.    Nay,  more:  we  doubt  if  that  fact  would 
even  render  the  proceedings  voidable.    We  have  been  unable 
to  find  any  provision  of  law,  nor  has  any  been  cited,  that  for- 
bids a  justice  of  the  peace  from  purchasing  property  sold  at 
public  vendue  on  an  execution  issued  by  him  in  a  suit  tried 
by  him.    There  is  manifest  indelicacy  and  impropriety  in  the 
su^t,  yet  we  cannot  find  that  it  is  in  contravention  of  any  law. 
If  that  officer  had  been  required  by  law  to  make  the  sale,  or 
to  Bee  to  its  regularity,  or  to  confirm  it  afterward,  the  case 
might  and  probably  would  be  very  different^  as,  for  example,  a 
purchase  by  a  probate  judge  at  an  administrator's  sale  ordered 
by  him:  Livingston  v.  Cochran^  83  Ark.  294.      But  none  of 
these  duties  were  imposed  by  law  upon  the  justice  of  the 
peace.    After  the  judgment  rendered  by  him  became  final  by 
the  lapse  of  the  time  in  which  he  could  grant  a  new  trial,  the 
matter  was  no  longer  under  his  controL    The  subsequent  acts 
of  issuing  execution  and  taxing  costs,  etc.,  were  purely  minis- 
terial.   By  virtue  of  his  office  he  had  no  control  over  the  sale 
or  the  terms  thereo£    When  the  sale  is  completed  and  the 
deed  delivered  by  the  sheriff,  the  title  to  the  land  ordinarily  in 
.Buch  cases  vests  in  the  purchaser,  independent  of  and  without 
any  further  act  of  the  justice  of  the  peace  or  of  his  court. 

But  it  is  contended  that  a  motion  to  set  aside  the  sale  for 
fraud  or  irregularities  could  have  been  made  in  his  court,  and 
that  he  thus  disqualified  himself  from  sitting  in  the  trial 
of  the  motion.  If  this  view  is  correct,  we  do  not  know  that 
ttiis  would  have  made  the  sale  void,  but  we  do  not  believe  thai 
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the  position  can  be  successfully  maintained  that  a  court  of 
a  justice  of  the  peace  has  jurisdiction  to  entertain  a  motioii 
and  set  aside  an  execution  sale  of  land  after  it  has  been  com- 
pleted and  deed  delivered  to  the  purchaser.  We  haye  already 
8i\U\  that  the  effect  of  such  sale  is  to  vest  the  title  to  the  land 
ill  the  purchaser  if  the  sale  is  regular  or  only  voidable.  A  pro- 
ceeding having  for  its  object  the  destruction  of  all  the  evidences 
of  that  title  as  well  as  the  annulment  of  the  title  itself  would 
be  practically  a  suit  to  try  title  to  land  or  remove  cloud  there- 
from, or  at  least,  when  the  ground  of  the  motion  is  fraud  and 
gross  inadequacy  of  price,  would  be  an  appeal  to  the  equity 
powers  and  jurisdiction  of  the  court.  Of  duoh  proceedings! 
whether  by  motion  .or  original  suit,  we  do  not  believe  that 
justice  courts  have  jurisdiction.  They  have  never  been  re- 
garded as  ^'high  courts  of  chancery,"  nor  allowed  in  thie  state 
to  try  title  to  land  or  remove  cloud  from  title  thereto.  In  anch 
cases,  resort  must  be  had  to  the  district  court  of  the  coaniy 
where  the  land  is  situated:  Const.  1876,  art  6,  sec.  8;  art 
1198,  sec.  18;  Hickman  v.  Stewart,  69  Tex.  255,  and  authori- 
ties cited. 

We  conclude  that  the  sale  of  the  land  to  J.  E.  Bass  was  not 
void  for  that  reason,  nor  is  there  any  other  sufficient  reaaon 
shown  that  would  render  it  void.  Was  it  even  voidable?  The 
only  other  irregularity  alleged  is,  that  the  execution  for  costs 
was  issued  in  the  names  of  the  parties  to  the  suit  instead  of 
the  names  of  the  officers  in  whose  favor  the  costs  were  ad- 
judged. This  was  proper,  and  was  not  even  an  irregularity: 
Freeman  on  Executions,  seo.  21;  Hudson  v.  JlforriM,  55  Tex. 
604.  It  will  be  presumed  that  the  execution  was  issued  with 
the  consent  of  the  plaintiff  unless  the  contrary  is  shown:  JETimI* 
$on  V.  MorrisSf  65  Tex.  604.  Nothing  is  therefore  left  the  de- 
fendants to  avoid  the  sale  but  the  gross  inadequacy  of  the 
price  bid  and  paid  by  Bass  for  the  land.  That  alone  has  been 
repeatedly  held  insufficient  to  vacate  the  sale,  even  on  direct 
attack,  though  it  may  be  regarded  as  strongly  indicative  of 
fraud:  12  Am.  &  Bng.  Ency.  of  Law,  286-238;  Alien  v.  Pier- 
Sony  60  Tex.  604;  Pearson  v.  Flanagan,  52  Tex.  280, 852.  But  if 
we  concede  that  the  sale  was  voidable  on  the  ground  of  fraud 
implied  from  gross  inadequacy  of  price,  etc.,  still  we  think  the 
attack  made  upon  it  by  the  appellees  in  their  plea  in  reconven- 
tion was  collateral,  and  ought  not  to  have  been  sustained  in  the 
court  below.    We  cannot  regard  that  plea  as  an  original  auit  or 
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equitable  proceeding  instituted  directly  and  for  the  sole  pnrpoM 
of  vacating  the  Execution  sale  and  sheriff's  deed  on  the  ground 
of  fraud,  to  which  all  of  the  parties  in  interest  should  be  made 
parties  to  the  suit,  though  expressions  of  opinion  may  be  found 
to  that  effect  in  some  of  the  cases  reported.  Such  a  proceeding 
would  be  a  direct  attack :  Freeman  on  Executions,  sec.  810.  All 
those  interested  in  the  sale  of  the  land,  or  to  be  affected  by  the 
vacating  of  the  proceedings,  were  not  made  or  asked  to  be  made 
parties  to  the  suit  in  defendants'  cross-bill.  Neither  the  plain- 
tiff in  the  execution  nor  the  purchaser  Bass  was  impleaded, 
though  the  sale  of  the  entire  440  acres  was  declared  void: 
Freoinan  on  Executions,  sees.  805,  806.  The  plaintiffs  had 
instituted  this  suit  as  one  of  ejectment  or  trespass  to  try  title, 
and  that  is  its  real  character.  The  defendants  attempted,  by 
their  cross-bill  (which  is  in  effect  an  independent  suit),  to  set 
aside  and  annul  certain  process  and  the  proceedings  there- 
under emanating  from  another  court.  The  plea  of  reconvene 
tioii  is  therefore  not  only  collateral  to  the  present  suit,  but  is 
also  a  collateral  proceeding,  in  so  far  as  it  seeks  to  invalidate 
and  set  aside  the  proceedings  taken  in  pursuance  of  the  judg- 
ment and  process  of  the  justice  court.  The  proper  and  direct 
remedy,  supposing  them  to  have  the  same  right  as  Jones  had, 
would  have  been  by  motion  or  original  suit  in  the  proper  court 
having  jurisdiction  of  such  matters.  Their  actual  possession 
of  the  land  did  not  alter  the  case:  HaekiiM  v.  Wallet,  63  Tex. 
218;  Freeman  on  Executions,  sec.  810;  Owen  v.  Navasota,  44 
Tex.  517;  Walet  v.  Ha$kin$,  68  Tex.  423;  2  Am.  St.  Rep. 
501.  In  the  case  of  HasHna  v.  Waliety  63  Tex.  218,  it  is  said 
that  '4f  we  regard  the  present  action  as  an  action  at  law 
merely  (trespass  to  try  title),  then  the  plaintiff  cannot  recover 
unless  the  sheriff's  deed  under  which  the  defendants  claim  is 
absolutely  void.  If  it  be  merely  voidable,  the  court  will  not 
disregard  it  in  a  collateral  proceeding."  This  is  a  correct 
statement  of  the  rule,  though  made  in  a  case  where  the  attack 
appears  to  have  been  direct:  Murchison  v.  WkiUf  54  Tex.  85; 
Freeman  on  Executions,  sees.  29,  309,  810,  839,  851;  Ayres  v. 
Duprey,  27  Tex.  593;  86  Am.  Dec.  657;  Boggeas  v.  Howard^ 
40  Tex.  158. 

The  judgment  therefore  rendered  in  the  court  below  is  incor- 
rect, and  should  be  reversed  and  rendered  as  requested  by  the 
appellants.  This  renders  it  unnecessary  to  make  any  authori- 
U^tivo  mling  on  the  question  of  laches,  which  has  been  dis- 
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omaed  by  boHi  pariiefl,  though  H  does  not  appear  that  Ae 
appellants  interposed  this  defense  in  any  way  in  tiie  ooart 
below.  This  it  seems  they  should  have  done  in  some  mode  In 
be  entitled  to  the  benefit  of  the  plea  of  laches  or  of  stale  de- 
mand: Hsmel  V.  Kegans,  79  Tex.  847;  BuOoek  y.  Smiih^  7S 
Tex.  549.  We  are  relieved  also  of  deciding  whether  a  proper 
proceeding  to  set  aside  a  sale  under  execution  and  sheriff's 
deed  to  land,  on  the  ground  of  irregularities  and  inadequacy  oi 
price,  must  be  brought  within  two  years,  as  ecmtended  by  ap- 
pellants, or  within  ten  years,  supposing  of  course  that  the  sub- 
sequent purchaser  has  notice  of  the  fraud  and  irregularities^ 
It  would  seem  that  where  the  attack  is  not  upon  the  judgment 
itself,  but  only  upon  the  subsequent  proceedings  eventuating 
in  the  sale  of  the  land,  the  longer  period  has  been  allowed  for 
a  direct  proceeding  in  equity;  otherwise  if  the  judgment  is 
sought  to  be  reviewed  and  set  aside,  and,  as  a  oonsequence,  the 
subsequent  proceedings  thereunder:  Murehisim  v.  WhiUf  64 
Tex.  85;  KleineekB  v.  Woodtoard,  42  Tex.  811;  IFoM  ▼.  Bob- 
kins,  68  Tex.  418;  2  Am.  St  Rep.  601.  Deducting  one  year 
on  account  of  the  death  of  B.  J.  Jones  in  1879  (there  being  no 
executor  or  administrator  of  bis  estate),  less  than  ten  yean 
had  intervened  in  legal  contemplation  between  the  date  of  the 
sale  of  the  land  and  the  filing  of  defendant's  {dea  in  reeonven- 
tion:  Rev.  Stats.,  art.  3217. 

For  the  other  reasons  assigned,  we  conclude  that  the  judg* 
ment  should  be  reversed  and  here  rendered  for  the  appellants^ 
so  as  to  allow  them  to  recover  of  the  appellees  the  220  acres  of 
land  described  in  plaintifis'  petition,  and  all  costs  of  this  appeal, 
and  those  that  have  accrued  in  the  district  court. 


ExBounov  Salxs  -—  Ix adsquaot  or  Pugs  as  Gxoinn>  iob  Ssmxe  Ai 
~  Gross  ioadequaoy  of  price  alone  is  not  safficient  to  ael  aside  a  aale  widir 
execntion,  nnless  the  proceedings  are  tainted  with  fraod:  8miik  w.  Hmnkm^ 
184  ni.  24;  23  Am.  St.  Re|».  646;  WMter  w,  Nugent,  73  Tex.  272;  13  Am.  St. 
Rep.  792,  and  note;  8vrire$  v.  BniheHhe^  41  Pa.  St  135;  80  Am.  Dec  SOI, 
and  note;  Maritte  ▼.  IngUa,  46  K.  J.  Bq.  306;  CoUm»  t.  SmUh,  76  Wis.  892. 

Execution  Salis  —  Collatiral  Attack  os.  —  An  order  oonfirming  a 
Jadicial  sale  is  not  subject  to  collateral  attack:  WikosB  t.  Saben,  24  NeU  368; 
8  Am.  St.  Rep.  207.  A  oonrt  of  equity  will  not  set  aside  a  sheriff's  deed  ia 
a  collateral  action  eommenced  f«r  tiiat  pivpoee.  It  mcast  be  attacked  direotlj 
in  the  eonrt  where  the  judgment  was  reodereds  Boim  t.  Jcktmom,  23  OiL  28St 
83  Asa.  Deo.  HI,  and  note.  An  irregolaritj  of  process  cannot  be  qnestioaed 
collaterally  by  a  stranger  to  a  sale  under  executions  Jhtrkam  t.  H^aUm^  28 
HI.  264;  81  Am.  Dec  276.  A  Judgment  oreditor  cannot 
laterally  for  irregularities:  BMin  ▼.  Pmgh^  126  Ind.  216. 
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Exvccmov  Sales — Lachis.  «-  Several  yean*  delay  of  a  motion  to  wl  addo 
an  ezecation  sale  booanee  made  at  aa  ander-yaloo  will  bar  relief,  where  tho 
plaiiitilf  bud  suffioient  knowledge  of  the  &cta  to  put  him  on  inqniryi  DatM 
T.  ModaweO,  22  Aim.  3«:  68  Am.  Deo.  260.  Belief  granted  by  oonrti  of 
equity  in  aTotding  ezeontion  sales  is  not  limited  to  the  period  proTided  by 
■featato  for  oouto  of  hmt  Mgkt  t.  TMii,  7  T.  &  Hon.  61^  18  Am.  Doo. 
21S. 


Welsh  u  Mobris. 

{U  TIBXAS,  U0.] 

PiiKnriBtHiP  ^Brsaob  ov  Fnuc  Oovtbaot  bt  l5Dnm>VA&  Mimbsb^  Bn- 
paygg  —  Da WA01  -*An  agreement  by  a  partnerahip  not  to  engage  in 
bnsitteie  in  the  hudo  town  in  oppoeition  to  ita  Tondee  ia  binding  npon  ito 
Bomben  indiiadaally;  and  in  nn  aolien  against  one  of  them  for  a  breach 
of  the  contraot^  oridonoe  of  the  amonnt  of  bnaineis  done  by  him  mboe* 
qnently  to  the  breaeh  ia  admiMible  aa  a  baaia  npon  whioh  to  eailmato 
damagea. 

PjJfcTVSBSHIP  —  BbSAOH  OV  FiBlf  OOHTBAOT  BT  I VDXyiDVAL  MSUIB  ~  Iv- 

JVHonoir.  —The  reoorery  ef  damagea  against  a  party  for  broaoh  of  a 
oontraet  made  by  a  partoership  of  whioh  ho  was  then  a  member  is  no 
ground  for  refusing  an  injnnotion  against  a  sofaseqnanl  broaoh  of  snoh 

oontraotb 

SUmdifar  and  Mamiey^  ton  the  appellants. 

W.  W.  WxlhiM  and  Maugh$  and  Peek^  for  the  appellee. 

Him BTy  A.  J.  This  stdt  was  brought  by  the  appellee  against 
M.  Welsh,  B.  W.  Welsh,  and  N.  W.  Welsh,  to  reooyer  damages, 
and  to  enjoin  them  from  oondncting  business  as  ondertakers 
in  the  city  of  Denisoo.  The  oanse  was  tried  without  a  juiy* 
and  a  jodgni^it  was  rendered  in  favor  of  the  defendanto  B.  W. 
Welsh  and  N.  W.  Welsh,  and  for  the  plaintiff  against  the  de* 
fendant  M.  Welsh  for  the  sum  of  two  hundred  and  fifty  doUars, 
and  enjoining  him  from  engaging  in  the  business  of  an  under- 
taker in  the  said  city  while  the  plaintiff  should  there  eontinue 
to  oondaot  such  buainess. 

Plaintiff's  cause  of  action  was  based  upon  the  following 
written  agreement: —   - 

*"  DniBON  City,  Texas,  March  18, 1885. 
**  lb  att  whom  U  may  eoneem: 

^  We  have  this  day  bargained  and  sold  to  8.  B.  Morris  our 
entire  stock  of  undertaker's  goods  for  value  received,  including 
tneurance  and  rent  to  April  1, 1885,  and  we  further  agree  not  to 
elart  the  undertaking  business  in  Denison  City,  Texas,  so  long 
as  the  said  S.  B.  Morris  is  in  the  business.      WsLsa  Bbos.'' 

An.  St.  Rbf..  Vol.  XXVL-  U 
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The  jadge  filed  conclusions  of  law  and  fact,  which  were  ex- 
cepted to  by  the  defendant  M.  Welsh. 

The  record  contains  a  statement  of  facts,  from  which  it  a{H 
pears,  in  addition  to  the  above  agreement,  that  plaintiff  com* 
menced  business  in  the  city  of  Deniaon  as  an  undertaker  on 
the  thirteenth  day  of  March,  1885,  he  having  then  pmrchased  the 
stock  of  Welsh  Brothers,  a  firm  composed  of  M.  Welsh  and  B. 
W.  Welsh,  as  shown  by  said  written  agreement;  that  after  he 
sold  out,  defendant  M.  Welsh  moved  to  Sedalia,  Missouri,  where 
he  engaged  in  the  same  business  until  March,  1886,  at  which 
time  he  returned  to  Denison,  bringing  with  him  a  third  brother, 
N.  W.  Welsh,  and  that  the  said  M.  and  N.  W.  Welsh  had 
opened  an  undertaking  business*  in  said  city,  under  the  firm 
name  of  Welsh  Brothers;  that  at  first  M«  Welsh  was  a  partner 
in  said  business,  but  shortly  after  this  suit  was  brought  he 
sold  his  interest  in  it  to  his  brother,  N.  W.  Welsh,  and  about 
that  time  the  firm  name  was  changed  from  "Welsh  Brothers'' 
to  "  N.  W.  Welsh '';  that  afterward  M.  Welsh  conducted  a  small 
furniture  business  in  the  house  in  which  his  brother  was  ood- 
ducting  the  undertaking  business,  and  assisted  his  brother  in 
conducting  the  undertaking  business. 

Plaintiff  testified  that  he  believed  that  the  Welshes  had 
done  about  three  thousand  dollars'  worth  of  business  since 
they  reopened  in  Denison;  that  he,  plaintiff,  had  cleared  about 
twelve  hundred  or  fifteen  hundred  dollars  out  of  his  business 
the  first  year  after  buying  out  Welsh  Brothers,  and  had 
cleared  about  the  same  amount  yearly  after  the  Welshes  re- 
sumed  business  in  said  city;  that  he  thought  M.  and  N.  W. 
Welsh  had  cleared  about  fifteen  hundred  dollars  after  they 
resumed  business. 

The  defendant  objected  to  the  admission  of  the  testimonj 
of  plaintiff  with  regard  to  the  value  of  the  business  transacted 
by  the  defendants,  upon  the  ground  that  it  was  not  ^  a  proper 
measure  of  the  damage  sustained  by  the  plaintiff." 

We  think  the  evidence  was  properly  admitted.  The  facts 
stated  were  circumstances  tending  to  show  that  plaintiff  was 
damaged,  and  the  amount  of  his  damage.  The  fact  that  the 
parties  included  in  their  contract  a  stipulation  that  the  Welsh 
Brothers  should  not  conduct  business  while  the  plaintiff  was 
engaged  in  it  shows  that  they  believed  the  conditions  to  be 
such  as  to  make  it  of  advantage  to  the  plaintiff  that  the 
Welsh  Brothers  should  desist  from  it  It  is  reasonable  to 
conclude  that  the  disadvantage  to  plaintiff  of  their  conducting 
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Bucb  buisness  bore  some  proportion  to  the  volame  and  value 
of  the  busineBS  transacted  by  them. 

It  is  contended  that  the  court  erred  in  finding  as  a  fact  that 
Welsh  Brothers  resumed  business  in  the  summer  of  1885.  It 
is  true  that  that  statement  is  included  in  the  finding,  and  that 
it  is  contrary  to  the  evidence  on  the  point,  which  was  that  they 
did  not  so  resume  until  the  spring  of  1886. 

The  appellant  filed  a  motion  for  a  new  trial,  and  it  would 
have  been  proper  for  him  to  have  then  called  the  attention  of 
the  court  to  the  error  in  the  date,  so  that  it  could  have  then 
corrected  the  amount  of  the  recovery,  if  it  was  at  all  afiected 
by  the  mistake  as  to  the  true  date.  No  mention,  however,  was 
made  in  the  motion  for  a  new  trial  of  the  objection  now  urged. 
We  think  it  is  evident,  however,  that  the  mistake  could  not 
have  exercised  an  influence  upon  the  result  in  any  way.  The 
only  predicate  for  the  amount  of  the  judgment,  or  for  any 
judgment,  is  in  the  evidence  of  the  amount  of  business  trans- 
acted by  the  defendants,  and  the  total  profits  realized  by 
them  from  it.  As  will  be  seen  in  the  statement  we  have  given 
of  the  facts  proved,  that  evidence  had  no  reference  to  any 
dates,  but  related  to  such  period  of  time  only  as  the  defend- 
ants had  been  actually  engaged  in  the  business.  As  the  evi- 
dence only  tended  to  prove  the  amount  of  business  transacted 
and  of  profit  made,  the  particular  date  of  its  beginning  was 
of  no  importance,  and  the  court  doubtless  so  treated  it,  which 
was  the  cause  of  the  discrepancy  between  the  testimony  and 
the  conclusion. 

We  cannot  agree  with  appellant  in  his  contention  that  the 
obligation  not  to  resume  business  bound  the  firm  of  Welsh 
Brothers  only,  and  not  its  members  as  individuals.  It  oper- 
ated upon  them  as  individuals  as  well  as  a  firm. 

It  is  contended  that  the  evidence  did  not  show  that  plaintiff 
was  damaged  any,  and  if  any,  how  much,  and  that  there  was 
no  evidence  to  support  a  judgment  for  $250.  The  only  evi- 
dence upon  the  issue  was  that  given  by  the  plaintiff  himself. 
If  he  overestimated  the  amount  of  business  transacted  by  the 
defendants,  or  the  profit  realized  from  it  by  them,  they  seem 
to  have  been  in  a  situation  to  make  the  evidence  more*  ex- 
act, or  to  correct  it  if  it  was  untrue,  and  no  reason  is  apparent 
why  they  did  not  do  so.  There  are  other  facts  which  would 
seem  to  have  been  susceptible  of  proof,  which  would  have 
matle  the  case  clearer,  and  it  would  have  been  more  sat- 
isfactory if  they  had  been  proved;  but  the  entire  omission  to 
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offer  cOMt  •fidenoe  bj  the  defendants  being  unexplained  in« 
dioates  that  a  fuller  development  of  the  eircomstanoes  would 
ifli  have  helped  them  in  the  isenes  of  the  fact,  and  amount 
•f  plMntiff*s  damage.  It  is  true  that  the  evidenoe  shows  that 
the  profits  of  the  business  of  plaintiff  were  as  great  after  ap- 
pellant resumed  business  as  thej  had  been  before,  hot  that 
does  not  prove  that  his  profits  were  not  less  by  reason  of  the 
business  done  hj  appellant  than  they  would  otherwise  have 
been.  It  was  not  necessary,  in  order  to  support  the  judgment 
rendered,  to  hold  that  the  amount  of  the  damsge  to  plaintiff 
is  the  exact  amount  of  profit  gained  by  the  iq>pdlant. 

We  are  not  informed,  by  the  record  by  what  process  the 
court  reached  the  exaet  result  shown  by  the  judgment,  but  we 
are  of  the  opinion  that  the  judgment  is  not  so  oaoinTj  to  or 
unsupported  by  the  evidence  as  to  maiDS  it  our  duty  to  set  U 
aside.  Plaintiff's  recovery  for  daosages  already  sustained,  on 
account  of  the  breach  of  contract,  was  not  a  reasoa  tar  refus- 
ing him  an  injunction  proteeting  ham  for  the  future. 

The  juo^ment  is  affirmed. 


pAKTinutsHip^OoirntAOfs  or,  sot  AmorsD   bt  Acts  ev  Ihuvumia& 
pAsniKBa  *-  One  mmtM  of  a  firm  ouiiMt,  hf  hh  iodiTidKal  •ovtnMl^ 
or  jdEMst  Um  Joist  oUigatioDs  wkdeh  bw«  bnoo  aiwrn^  ineairodL    Em 
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EviDUfOB — Daoan  or  Paoor  Riquirkd  if  Cttsl  Aonov  IsvuLfuw  Cant* 
IN AL  AoT.  —  Id  Ml  aotioo  to  rocoiv«r  dmmigm  for  tho  nioKoiooi  pmonning 
of  dogi^  the  faett  ollofod  nood  only  bo  frovod  fa^  m  pruyilomim  of  Ifao 
oTidonoo,  alUioiigh  they  oUo  iiiToLTe  a  eriounal  aet 

iNflTRUCTioiia  AB  TO  Damaom.  —  A  ■abmission  to  the  jniy  of  the  question  el 
actual  and  exemplary  damages  in  one  general  oharge  ie  not  rereniblo 
error,  in  the  abeeooe  of  a  request  and  refueai  of  a  opecial  ehargo  oorroot* 
ing  tho  error. 

JoBT  TauL — iMTKUcnoirs  ab  td  DaMAOia  — Where  tho  rerdiot  d  tho 
jyry  ia  for  »  less  amonnt  than  ooald  be  properly  assessed  nnder  tho  evi* 
dence  and  pleadings,  an  instruction  that  they  could  not  retmi  a  Terdict 
for  more  than  a  oertaia  amount  is  a  harmless  error. 

lK8TBUcnoN8-*VaR]MDr — DAMAon.  —  When  a  jaiy  ii  not  eharged  sepa- 
rately as  to  actual  and  exemplary  damages,  a  verdiot  for  a  groas  snm, 
without  specifioatioB  as  to  whether  it  is  actual  or  exemplary  damages, 
is  not  rerarsible  error. 

Doss  AS  PBOFBaTV  — DAMAom.  —Dogs  are  property,  and  the  owner  may 
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ncorm  damagM  Againtfc  a  feraapaanar  injanag  than^  altboogh  thay  haf« 

no  auurkat  Talue. 
Dooa  AB  Pbopibtt  —  VauoB  bow  Estimated. — Tha  Talna  of  a  dog  may 

be  aithar  his  market  Talua,  or  soma  tpaoial  or  paoniiar  Taloa  to  bie  ownar, 

to  ba  aeoartoiaad  by  lafaianoa  to  tba  aaaf nlaaai  and  aanrioai  of  fcba  dog. 
Dogs  —  KYiDmsom  ov  Value.  —  In  an  aotion  to  raooTar  for  a  malioioiu  in* 

jury  to  dogs,  arideaoa  tbat  they  were  nsefal  and  of  special  Talue  to  the 

owner  will  sastoin  a  reoorary,  althon)^  they  ara  not  shown  to  ha?a  bad 

any  markat  valaa. 

(hear  Bergstrom^  tat  the  appellant. 

/•  M.  Capeland^  for  the  appellees. 

FisHEB,  J.,  Section  B.  This  case  originated  in  the  Jnstioe 
eourt,  and  was  tried  on  appeal  in  the  district  court  of  Bexar 
Ck>untj  at  its  February  term,  1889|  when  jadgment  was  ren* 
dered  in  appellees'  fayor  against  appellant  for  the  sum  <rf 
seventy-five  dollars  and  costs  of  suit.  No  written  pleadings  are 
in  the  record,  except  a  statement  of  appellees'  demand,  wherein 
they  charge  that  appellant  wickedly  and  maliciously  poisoned 
five  dogs,  for  which  they  ask  a  recovery  of  damages  against 
appellant  in  the  sum  of  twenty-five  dollars  for  each  of  said 

.  dogs  as  actual  damages,  and  seventy-five  dollars  exemplary 
damages. 

Appellant  assigns  as  error  the  refusal  of  the  court  to  instruct 

.  the  jury,  upon  his  request:  '*  You  are  further  instructed  that 
the  claim  of  plaintiffs  is  based  upon  acts  which  if  true  would 
constitute  a  criminal  offense,  and  before  you  can  find  for  tha 
plaintiffs,  you  must  find  from  the  evidence  beyond  a  reasonable 
doubt  that  defendant  poisoned  the  dogs  sued  for,  and  if  there 
is  any  reasonable  hypothesis  upon  which  the  poisoning  can  be 
explained  except  that  the  defendant  did  it,  or  that  some  other 
person  than  defendant  might  have  poisoned  them,  then  you 
will  find  for  defendant." 

We  know  of  no  decision,  and  none  is  eited,  that  would  jus- 
tify the  court  in  giving  this  charge.  There  is  no  force  in  the 
position  that  because  the  facts  of  this  ease  may  involve  a 
criminal  act  there  should  be  a  greater  or  more  certain  degree 
of  proof  than  is  required  in  other  civil  actions.  A  party  hold- 
ing the  affirmative  of  an  issue  is  only  required  to  adduce  such 
a  preponderance  of  evidence  as  wiU  satisfy  the  minds  of  the 
jury  of  the  truth  of  the  facts  in  issue.  As  said  by  the  court 
in  the  case  of  Sparks  v.  Dawson,  47  Tex.  145,  **  to  require  the 
facts  to  be  established  by  evidence  with  that  absolute  certainty 
which  fixes  in  the  mind  of  the  jury  a  oonvictioii  tbat  excludes 
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mil  reasonabla  doubt  of  their  existence  is  a  rale  not  applicable 
to  tbiB  or  anj  other  civil  case.''  The  oourt  did  not  «rr  in  xe- 
fusing  to  give  the  charge. 

The  second  assignment  presented  by  appellant  affirms  that 
the  court  erred  in  the  third  subdivision  of  itB  charge,  because 
the  jury  was  authorized  to  find  a  verdict  against  defendant  for 
exemplary  damages,  and  suggests  to  them  that  the  court  be- 
lieves the  sum  of  seventy-five  dollars  is  a  proper  amount  there- 
for. The  charge  complained  of  reads:  *'  If  you  find  firom  the 
evidence  that  defendant  intentionally  and  willfully  poisoned 
the  dogs  of  plaintiffs  as  charged,  or  any  one  of  said  dogi^  you 
will  find  a  verdict  in  favor  of  the  plaintiffs  for  the  actual 
market  value  of  the  dog  or  dogs  so  poisoned,  and  you  will,  in 
addition,  find  a  verdict  for  such  exemplary  damages  as  you 
may  deem  adequate,  not  exceeding  seventy-five  dollars.  If, 
however,  you  find  the  charge  of  plaintiffs  not  proved,  you  will 
find  for  the  defendant.'' 

In  this  connection,  the  court,  at  the  request  of  appellant, 
gave  the  following  charge:  ''In  order  for  the  plaintiffs  to 
recover,  you  must  find  from  the  testimony  that  the  defendant 
poisoned  the  dogs,  and  that  they  were  the  property  of  plain- 
tiffs; that  the  dogs  were  of  some  pecuniary  value, — either  that 
they  had  some  market  value- at  which  they  would  sell,  or  that 
the  services  or  use  of  the  dogs  were  of  some  pecuniary  value. 
The  simple  opinion  of  a  witness  not  based  upon  any  facts  as 
to  market  value  or  use  of  the  dogs  is  not  sufficient" 

The  court  does  not  present  the  two  elements  of  damages 
separately,  but  submits  them  in  one  general  charge,  and  re- 
stricts the  jury  in  their  finding  not  exceeding  a  certain  amount. 
In  both  particulars  our  courts  have  repeatedly  deprecated  this 
practice,  but  while  this  is  true,  the  decisions  uniformly  hold, 
in  the  absence  of  a  special  charge  correcting  the  error,  that  it 
alone  is  not  sufficient  cause  for  reversal:  Newman  ▼.  Dod9on^ 
61  Tex.  98;  Bruntwig  v.  WhiU,  70  Tex.  612;  East  Line  etc 
R  R.  Co.  V.  Lee,  71  Tex.  641;  Brooke  v.  Clerk,  67  Tex.  109; 
Belo  V.  Wren,  63  Tex.  727;  Moehring  v.  JTaff,  66  Tex.  241. 

If  the  verdict  of  the  jury  is  for  a  less  amount  than  they 
could  properly  find  under  the  evidence  and  pleadings,  an  in- 
struction that  informs  them  that  they  cannot  exceed  a  certain 
amount  could  result  in  no  injury,  and  is  harmless  error:  E<ut 
Line  etc,  R.  R,  Co.  v.  Lee,  71  Tex.  541.  The  assignment  is  not 
well  taken. 

Appellant  insists,  by  his  fourth  assignment  of  error,  that  tbe 
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▼erdict  of  the  jury  is  insufficient  to  support  the  judgment,  be- 
cmufie  it  does  not  specify  whether  they  find  actual  or  exemplary 
damages,  or  both,  or  how  much  of  either.  If  the  rule  that  the 
court  is  not  required  to  submit  the  issues  of  actual  and  exem- 
plary damages  separately  is  correct,  unless  requested  so  to  do, 
it  would  be  inconsistent  to  require  the  jury  to  make  separate 
findings  upon  issues  not  submitted.  This  assignment  is  gov- 
erned by  the  rule  discussed  under  the  one  preceding. 

The  appellant's  third  assignment  questions  the  sufficiency 
of  the  evidence  to  support  the  verdict  of  the  jury,  on  the 
ground  that  the  dogs  poisoned  were  of  no  market  or  pecuniary 
value,  or  that  their  service  or  use  was  of  no  value  to  the  own- 
ers. Considering  the  evidence  under  this  assignment,  we  find 
that  appellees  lost  their  valuable  dogs  by  poison.  The  evi- 
dence that  connects  the  appellant  with  the  killing  of  the  dogs 
is  partially  circumstantial,  but  we  think  sufficient  to  show  his 
guilty  agency,  and  that  the  trespass  was  intentional  and  ma- 
licious. The  dogs  were  of  fine  breed  and  well-trained,  and 
one  of  the  Newfoundland  dogs  was  trained  to  signal  the  ar> 
rival  of  any  person  at  appellee's,  who  could  tell  from  his  bark 
if  the  person  was  man,  woman,  or  child.  The  dogs,  so  testi- 
fies appellee,  were  worth  twenty-five  dollars  each,  and  she 
would  not  have  taken  double  that  sum.  Her  husband  paid 
five  dollars  for  one  when  young,  and  one  was  given  in  pay  for 
professional  services  rendered  by  appellee,  and  she  could  have 
sold  the  dogs  for  five  dollars  each,  but  would  not  have  taken 
fifty  dollars  each  for  them.  Great  pains  was  taken  in  raising 
them,  and  they  were  well  trained. 

The  authorities  well  state  that  dogs  are  property,  and  that 
an  owner  has  his  action  and  remedy  against  a  trespasser  for 
the  damages  resulting  from  injuries  inflicted  upon  them. 
Some  authorities  hold  that  dogs  have  no  market  value.  This 
may  be  relatively  true,  but  it  is  not  a  rule  that  will  govern  in 
all  cases.  It  may  be  difficult  in  the  majority  of  cases  to  as- 
certain the  market  value  of  a  dog,  but  such  a  result  may  in 
some  cases  be  accomplished.  The  special  charge  asked  by 
appellant  and  given  by  the  court  substantially  presents  the 
true  rule  in  determining  the  value  of  dogs.  It  may  be  either 
a  market  value,  if  the  dog  has  any,  or  some  special  or  pecu- 
niary value  to  the  owner,  that  may  be  ascertained  by  reference 
to  the  usefulness  and  services  of  the  dog:  Ramsey  v.  Hurley^ 
72  Tex.  200;  Brunswig  v.  WhiU^  70  Tex.  604;  UMein  v.  Cro- 
maek,  109  Mass.  273;  Brent  v.  KimbaU,  60  111.  218;  14  Am. 
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Rep.  85;  Perry  t.  JPhipp9,  10  Ired.  261;  51  Am«  Deo.  887; 
Parker  y.  Mise^  27  Ala.  488;  62  Am.  Dee.  776;  HarringUm  t. 
Mileej  11  Ean.  483;  15  Am.  Sep.  855;  GanOing  y.  Hanfdbai 
$U.  R.  R.  Co^  54  Mo.  886;  14  Am.  Rep.  476;  Spray  y.  Ammer- 
man,  66  DL  818;  Stiekney  y.  Alien,  10  Gray,  856.  The  law 
recogniies  a  property  in  dogs,  and  for  a  trespasB  and  infraction 
of  this  right  the  law  giyes  the  owner  his  remedy.  The  wrong- 
doer cannot  escape  the  consequences  of  his  acts  by  saying  you 
have  suffered  no  damages,  for  the  law  implies  that  some  dam- 
ages result  from  eyery  illegal  trespass  or  inyasionof  another's 
rights:  Parker  y.  Mite,  27  Ala.  483;  62  Am.  Dec.  776;  Brent 
Y.  KimbaUf  60  DL  213;  14  Am.  Rep.  85;  Champion  v.  Vincent, 
20  Tez.  816.  There  is  no  evidence  in  this  ease  that  the  dogs 
had  a  market  yalue;  but  the  eyidence  is  ample  showing  the 
usefulness  and  services  of  the  dogs,  and  that  they  were  of  8pe> 
cial  value  to  the  owner.  If  the  jury  from  the  evidence  should 
be  satisfied  that  the  dogs  were  serviceable  and  useful  to  the 
owner,  they  could  infer  their  yalue  when  the  owner  by  evidence 
fixes  some  amount  upon  which  they  could  form  a  basis.  We 
cannot  say  that  the  verdict  in  this  case  is  not  based  upon  ao- 
tual  damages,  and  when  the  evidence,  as  it  does  in  this  case, 
justifies  a  verdict  for  either  actual  and  exemplary  damages,  or 
both,  we  will  not  presume  that  the  finding  of  the  jury  was 
based  on  grounds  not  proper. 

We  find  no  error  in  the  record,  and  report  the  case  ftir  aflbm- 
ance. 


Eyidknci— Daoasi  ov  Pboov  RsQvnsD  nr  Oivn  Aonon  Iwoli 
CaiKiNAL  Aor.  — In  dvil  aotioni  the  mere  prepondennMoC  eridMioe  ahoold 
prevail,  althongh  it  affirms  the  oommiasioii  of  a  felony:  Mead  t.  Htnttd^  SS 
Conn.  53;  52  Am.  Bep.  654,  and  note;  fTtfit  t.  Ooodfear,  4  Lee,  i88;  40  Am. 
Rep.  6^  and  note;  /ones  t.  Oreav^  S8  Ohio  St.  2;  20  Am.  Rep.  792,  and  note; 
Catammqua  Mfg.  Co.  t.  ^opb'na,  141  Fa.  81.  80;  G^iriMmia  eta  Im.  Oa  t. 
KUmn^  129  DL  599.  But  other  oaaet  prooeed  npon  tlie  tlieory  tfaa*  ia  a  eivil 
aotion  for  damagea  for  an  act  whioh  ia  alao  indietable  aa  a  orima^  the  tame  d^ 
gree  of  proof  ia  required  to  aatabltah  the  oanae  of  aotion  ae  would  warrant  a 
oonTictioD;  BarUm  t.  Tkomftont  46  lowa^  SO;  26  Am.  Rep.  131,  and  note; 
JKtar  T.  Hoofer,  86  Vt  457;  82  Am.  Deo.  646.  BmeSpraomeY.  Dodge,  4%  lU. 
142;  95  Am.  Deo.  523,  and  extended  note;  Qtmckdr  r.  /«dbo%  47  Me.  108; 
74  Am.  Deo.  476,  and  note. 

Amimals — Doo8 — PROPSRTT  ut. — The  right  of  property  in  doga  haa 
alwaja  been  reoogniied  by  the  oommon  law,  bnt  it  ia  of  an  inferior  oharacter 
to  that  in  other  domeatie  animala:  Wooif  w.  ChaHer,  81  Conn.  121;  81  Am. 
Dee.  175b  and  note.  The  property  in  doga  ia  eneh  that  IIm  owner  ean  main- 
tain an  aotion  againat  one  killing  or  injnring  themt  Wkeatkg  t.  ffarrk, 
4  Sneed,  468;  70  Am.  Deo.  258,  and  extended  note;  Johuom  v.  McOmmo^  88 
CaL545. 
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AvBY     V.     GrALYBSTOir,    Habbisbubg,   and     San 

Antokio  Eailway  Company. 

£81  TlZAB,  2IS.) 

iHFAirra*  Oontbibotobt  Kbqligbmoi  or»  QuBanoir  or  Fact.  —  TIm  ques- 
tion whether  or  Dot  the  miad  of  a  boy,  ten  years  of  age,  u  mfiScieotly 
iDatere  to  nake  him  reepomible  for  his  oontribntory  negligenoe  is  a 
questicMi  of  fact  lor  Ihe  jury,  and  should  not  be  decided  by  the  eonrt  on 
denuiRer,  eren  wbaa  the  petition  admits  that  he  had  snffioieat  inteUi* 
genee  to  oontraot  for  his  passage,  and  knew  of  the  movements  of  the  train 
on  which  he  was  a  passenger. 

If  ■euoKiici  TOWARD  MiROB  Passknovr.  —  Where  a  child,  ten  years  ol 
age^  is  eompelled,  throagh  the  negligence  of  ft  laihroad  oondaetor,  to 
jnmp  from  a  train  on  whioh  he  is  a  passenger,  or  be  esnied  past  his 
deetinatioa,  his  oontribntory  negligenoe  in  so  Jumping  will  not  relioTe 
the  company  of  liability,  unless  he  was  of  sufficient  intelligeaoe  to  be 
responsible  for  his  own  acts. 

Nixj  Story^  and  Story ^  and  J.  W.  Campbell^  for  the  appeUant. 

TkinnaB  McNealj  for  the  appellee. 

CoLLABD,  J.,  Section  A.  This  suit  was  brought  by  John 
Avey  aa  next  friend  of  his  son  Silas  John  Ayey,  a  minor, 
about  ten  years  of  age^  against  the  Qalvestoo,  Harrisburg,  and 
San  Antonio  Railway  Company,  for  damages  for  personal  ln« 
juries  occasioned  by  alleged  negligence  of  defendant's  servants. 
The  petition  alleges,  in  sabstance,  that  on  January  20, 1887, 
Silas  John  Avey,  a  minor,  ten  years  of  age,  was,  and  prior 
thereto  had  been,  living  with  his  mother  at  section-house  185, 
on  appellee's  railway,  two  miles  east  of  Converse,  a  station  on 
said  railway;  that  on  said  date  said  minor  was  at  Converse, 
and  about  to  walk  home,  but  seeing  a  certain  train  of  appel- 
lee's cars  standing  at  said  station  heading  in  the  direction  of 
said  section-house,  and  knowing  that  said  train  stopped  at 
said  section-house  when  signaled  to  do  so,  and  well  knowing 
that  this  train  would  be  signaled  to  stop  at  this  particular 
time  and  trip,  said  minor  then  and  there  approached  the  con- 
ductor in  charge  of  said  train,  and  entered  into  a  contract 
with  said  conductor  for  appellee  to  transport  him  to  said  sec- 
tion-house, and  then  allow  him  to  get  off,  and  in  good  faith 
thereafter  got  upon  said  oars  to  make  said  trip;  that  relying 
on  said  agreement,  said  minor  in  good  faith  got  on  said  train 
as  a  passenger;  that  in  £aot  said  train  did  sometimes  carry 
passengers  from  one  point  to  another  on  said  line;  that  said 
minor  had  seen  paasengera  get  on  and  off  said  train  at  said 
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section-house,  and  had  no  reason  to  believe  that  said  agree- 
ment to  transport  him  was  not  a  (air  and  bona  fide  transactioii 
that  would  be  carried  out  in  good  faith;  that  said  train  was 
run  from  Converse  to  said  section-hoase  while  said  minor  was 
thereon  as  a  passenger,  and  on  its  approach  to  said  section- 
!)ou8e  was  signaled  to  stop  by  the  person  in  charge  thereof, 
and  the  signal  was  seen  by  appellee's  agent  in  due  time  to 
6top  the  same.  But  appellee,  regardless  of  its  agreement 
with  said  minor,  recklessly  and  negligently  disobeyed  said 
signal  to  stop,  and  ran  its  train  past  and  beyond  said  section- 
house  at  a  high  rate  of  speed,  and  willfully  and  recklessly  failed 
and  refused  to  stop  and  permit  said  minor  to  get  ofTibiit  in  viola- 
tion of  its  agreement  and  duty  imposed  by  law,  passed  said 
section-house,  carrying  said  minor,  notwithstanding  hie  pro- 
test and  entreaty,  past  and  away  from  his  home  and  friends; 
that  such  unlawful  and  outrageous  conduct  of  appellee  eo 
frightened,  embarrassed,  and  confused  said  minor  (he  being 
of  tender  age),  that  ho  frantically  jnmped  from  said  train  to 
the  ground,  seriously  wounding  and  injuring  him,  etc.,  to  his 
great  damage,  etc. 

The  injuries  are  described,  and  are  alleged  to  be  of  a  per- 
manent character  to  the  mind  and  body. 

The  court  below  sustained  defendant's  general  demarrer 
to  the  petition,  and  the  plaintiff  declining  to  amend,  the  oase 
was  dismissed.  Plaintiff  has  appealed  and  assigned  errors, 
raising  the  question  of  the  legal  sufficiency  of  the  petition. 

The  appellee  contends  that  the  petition  shows  that  the 
minor  had  arrived  at  years  of  discretion  sufficient  to  make 
the  alleged  contract  with  the  conductor,  and  knew  of  the 
movements  of  the  train,  and  therefore  he  would  be  responsible 
for  his  contributory  negligence  in  jumping  from  the  train. 

Whether  the  mind  of  a  boy  ten  years  old  is  sufficiently  mi^ 
ture  to  make  him  responsible  for  his  own  contribntorj  negli* 
gence  is  a  question  of  fact  for  the  jury,  and  should  not  be 
decided  by  the  court  on  demurrer  to  the  petition:  Texag  He, 
Ry  Co.  V.  White^  57  Tex.  129;  HousUm  eU.  IPy  Co.  v.  Booser, 
70  Tex.  630;  8  Am.  SU  Rep.  615.  We  are  not  prepared  to  say 
that  the  facts  alleged  in  the  petition  in  this  ease,  admitting 
sufficient  intelligence  on  the  part  of  the  boy  to  engage  for  his 
passage  on  the  train  and  to  know  of  the  movements  of  the 
train,  would  authorize  the  court  to  take  the  oase  from  the  jnry. 
The  oase  should  have  been  submitted  to  the  jury. 

There  is  nothing  in  the  objection  to  the  petition  thai 
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nogligence  was  not  alleged;  death  did  not  resnlt  from  the  in- 
juries; the  suit  is  for  the  benefit  of  the  injured  party,  and  noi 
for  the  parent.  It  is  said  by  the  appellee  that  the  petition 
does  not  show  that  the  seryants  of  the  company  were  at  the 
ti  me  of  the  accident  in  a  position  to  have  prevented  the  boy 
from  jumping  from  the  train.  This  is  true.  But  the  failure 
of  the  conductor  in  the  performance  of  a  duty  owing  to  the 
child,  his  misconduct  in  refusing  to  stop  the  train  to  enable 
the  child  to  get  off  at  his  home  without  danger,  is  the  negli« 
gence  complained  of.  The  agreement  and  the  signal  created 
the  obligation.  The  child  was  compelled  to  jump  from  the 
train  or  be  carried  away  from  home.  If  it  exposed  itself  to 
danger  by  so  doing,  and  so  contributed  to  its  injuries,  but  waa 
not  of  sufficient  intelligence  to  be  responsible  for  its  acta,  the 
company  would  be  liable  for  the  consequences.  The  oiroum* 
stances  under  which  the  injuries  occurred  are  sufficiently  set 
oat  in  the  petition,  and  the  negligence  or  reckless  misconduct 
of  the  company's  seryants  is  clearly  ayerred:  HvU  v.  Eatt 
Line  ete.  R.  R.  Oo.^  66  Tex.  619;  Texas  etc.  Ry  Co.  y.  COI0,  66 
Tex.  662;  Chdf  ete.  Ry  Co.  y.  MeOovm,  66  Tex.  640. 

It  was  error  to  sustain  the  general  demurrer  to  the  petition, 
for  which  the  judgment  should  be  reyersed  and  the  cause 
remanded.  ^___ 

IvvAns — ChnmzBiTEOKT  Naaumos — Qvmtioh  roa  Jubt.— Whether 
Ml  infant  ha*  niflloient  oapaotty  to  andflniand  the  ooneequenoee  of  hie  aoti, 
nod  ihereforo  to  be  guilty  of  oontribatory  negligenoe,  ie  e  question  for  the  jnrys 
Bhdm  V.  Georgia  J2.  i{.  ete.  0».,  84  Qa.  820;  20  Am.  St  Bep.  882;  Oook  t. 
Bmutam  eie.  iTov.  Co..  78  Tex.  853;  18  Am.  81  Rep.  62,  aad  note;  Wettbrook 
y.  JToMf  Mk  A  A  ax»  60  Min.  680;  14  Am.  Ok  Re^  687,  and  aztended 
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liinJOTins  —  Pasusobbs  —  NMLienfoa. -^  Although  a  railiray  oompanjr 
has  provided  a  safe  way  of  egress  from  its  cars,  a  passenger  who  is  igno* 
rant  thereof  it  not  guilty  of  negligeuoe  if  he  fails  to  ascertain  that  fact 
and  to  arail  himself  of  that  way,  when  he  sees  another  way,  apparently 
Mfe^  ia  in  general  nee  by  passengers,  with  the  taoit  permission  of  the  rail* 
road  eompany. 

Railboam  —  PAaBuroiBS  —  KiOLionNon.  •>- Although  a  railway  company 
has  provided  a  safe  exit  from  its  cars,  yet  if  at  the  same  time  there  eiists 
another  way  which  ia  not  safe,  and  which  is  in  such  general  use  by  its 
at  to  indnoa  the  beliel  that  it  waa  provided,  in  part  at  leaat^ 
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lor  tbai  pvrpoMb  the  oompsay  is  UMm  to  a  puMiiger  wh<^  by  takiag  Ihs 
Utt«r  way,  ii  injared  in  alighting  from  the  oart,  in  the  absence  of  wmrm^ 
ing  by  the  eompany'a  employees  that  then  is  another  and  safer  way 
whieh  he  is  expeotod  to  nssb 
Railboam — Pambiosbs  ^  OumnraoBr  NaauQaioB.  ~  When  m  i«tl- 
way  oompany  has  provided  n  safe  exit  &om  its  eai%  while  another  way 
which  is  not  safe  exists^  and  is  ia  snoh  general  ase  by  its  passenger^  with 
the  taoit  eonsent  of  its  employees,  as  to  induce  the  beliof  that  it  is  pro- 
vided as  a  means  of  ezitk  a  passenger  whe^  in  alighting,  takes  the  latter 
way  at  night,  and  is  injared  by  stepping  into  aa  opeaiag  between  the 
ears  and  the  platfona»  is  not  gail^  of 


R.  C.  FotUr  md  A.  E.  WUKnmn,  for  the  appellanl 
Harrii  and  5aimcbf9,  for  the  appellee. 

Oaincs,  a.  J.  Thia  fait  was  brought  by  appellee  against 
appellant  to  recover  damages  for  personal  injaries.  The  aoci* 
dent  occurred  at  Echo,  the  point  of  junction  between  the  de* 
feiidant's  main  line  and  a  branch  road  operated  by  it  which 
extended  to  Belton.  The  facts  of  the  case,  as  shown  by  tba 
tt'stimony,  are  accurately  stated  in  the  brief  for  appellant  aa 
follows: — 

''  Plaintiff  took  passage  on  one  of  defendant's  trains,  «  •  •  • 
leaTing  Belton  about  11:80,  p.  M.  They  arrived  at  Bcho,  a  sta- 
tion where  the  Belton  tap  road  connects  with  defendant's  main 
line,  about  twelve  or  one  o'clock,  a.  m.  The  train  lay  at  Echo 
some  three  hours,  till  the  arrival  of  the  south-bound  train  on 
the  main  line,  on  which  plaintiff  was  to  take  passage.  The 
train  on  which  plaintiff  was  riding  from  Belton  to  Bcho  was  a 
mixed  one,  consisting  of  freight-cars  with  a  coach  at  the  rear* 

"  This  coach  was  what  is  known  as  a  combination  car,  hav- 
ing at  the  front  end  a  compartment  for  ba^age  and  express 
matter,  with  a  wide  door  in  the  side  for  receiving  it  from  and 
unloading  it  upon  the  depot  platforms,  while  the  rear  part 
was  fitted  with  seats  for  passengers,  with  the  ordinary  door, 
platform,  and  steps  at  the  end,  such  as  is  usual  on  passenger- 
coaches. 

*'  The  train  was  brought  to  a  stop  at  the  depot  platform  at 
Bcho  in  the  position  customary  for  that  train  on  the  weet  side 
of  the  station.  The  depot  was  surrounded  by  a  platform  about 
the  level  of  the  main  track  on  the  east  side,  and  sloped  upward 
toward  the  west  side,  where  it  was  about  five  feet  high  nasi  to 
the  track  on  which  plaintiff's  train  stood,  and  aboot  even  with 
the  sill  of  the  door  on  the  side  of  the  baggage  compartment. 
There  was  a  low  platform  on  the  south  of  this  depot  plat&Mrm 
connected  with  it  by  a  flightof  atepsiand  dasignad  fiv 


June,  IdUl.J    MisBouRi  Pacific  R*t  Cow  9.  Loiro.  81S 

gers  !>oarding  or  leaving  the  ear,  as  the  high  platform  waa  for 
the  receiving  or  loading  of  baggage,  express,  and  freight.  The 
car  in  which  plaintiff  was  riding  stopped,  as  it  always  did,  in 
mioh  position  that  the  side  door  in  the  baggage  oompartment 
was  opposite  the  high  platform,  and  the  rear  platform  and 
steps  of  the  passenger  compartment  were  opposite  the  low  plat- 
form provided  for  passengers. 

^  Plaintiff  remained  upon  the  ear  nntil  the  arrival  of  the 
sonth-bound  train,  as  did  most  of  the  passengers,  without  ob- 
jection on  the  part  of  defendant's  employees.  When  the  inin 
whistled,  the  passengers  got  np  and  went  out  of  the  ear,  plain- 
tiff last,  carrying  a  large  can  in  one  hand  and  a  cake  in  the 
other,  and  followed  by  the  conductor,  who  carried  a  lantern. 

**  Plaintiff  passed  through  the  door  into  the  baggage  com- 
partment, and  in  stepping  from  the  side  door  of  the  car,  be* 
tween  which  and  the  edge  of  the  platform  there  was  a  space 
of  seventeen  inches,  stepped  into  this  open  space  and  felly 
striking  his  side  against  the  platform  and  receiving  serioni 
injuries. 

*^  Passengers  had  generally  followed  this  coarse  in  leaving 
the  car.  There  had  been  some  effort  made  at  previous  times 
to  prevent  them  from  going  this  way  and  compel  them  to  go 
down  the  steps  in  the  rear,  but  it  was  found  difficult  to  do  so, 
and  the  trainmen  had  ceased  to  attempt  it  Plaintiff  had 
traveled  over  the  road  before,  and  had  always  gone  in  and  oat 
by  this  door,  and  had  seen  others  do  the  same.  •  •  •  •  The  con* 
ductor  testified  that  he  followed  behind  plaintiff  as  he  went 
out,  with  a  lantern. 

^  Plaintiff  testified  that  he  had  traveled  over  the  road  a 
good  many  times,  and  always  left  the  car  by  this  door  (the 
ride  door  of  the  baggage-car).  It  was  a  dark  starlight  night, 
and  his  recollection  was,  that  there  were  no  lights  about  the 
door  at  which  they  went  out,  and  it  was  too  dark  for  him  to 
see  where  he  was  stepping.  As  to  his  fell,  he  testified:  *It  was 
too  dark  for  me  to  see  where  I  was  stepping,  and  as  I  passed 
out  of  the  door,  not  seeing  the  opening  or  knowing  it  was  there, 
and  supposing  that  I  was  stepping  onto  the  platform,  I  stepped 
into  the  opening  and  fell  on  my  right  side  and  arm  against  the 
edge  of  the  depot  platform.' 

*'  Charles  Townsend,  the  conductor  of  the  train,  testified  that 
the  train  laid  at  Bcho  that  night  about  three  and  one  half 
hours  before  the  north-bound  train  on  the  main  line  arrived. 
Witness  called  out^^Beho.  Change  cars.'  Plaintiffdid  not  then 
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get  off  the  car.  He  had  two  seats  turaed  opposite,  and  laid 
down  with  a  pillow  and  went  to  sleep  on  the  car.  The  rear 
door  was  not  locked,  and  there  was  nothing  to  prevent  passeiH 
gers  getting  out  that  way.  Witness  went  into  the  ooach  and 
laid  down  near  the  south  or  rear  door  until  the  approaching 
train  whistled.  The  passengers  all  went  out,  passing  through 
the  baggage  compartment  and  stepping  from  that  to  the  plat- 
form, plaintiff  last,  followed  by  witness,  holding  a  lantern. 
Plaintiff  went  out  through  the  baggage-room,  and  pat  one  foot 
upon  the  sill  of  the  baggage-car  and  felt  with  the  other  for  the 
edge  of  the  platform,  but  did  not  get  his  foot  far  enough  apoa 
it.  He  just  got  his  toe  on  the  edge  of  the  platformi  and  when 
he  stepped  forward  his  foot  slipped  and  he  fell.'' 

The  night  of  the  accident  was  clear,  but  as  to  the  qneetloa 
whether  the  moon  was  shining  or  not  the  evidence  was  con- 
flicting. There  was  also  a  conflict  as  to  the  question  whether 
or  not  there  was  a  light  upon  the  platform.  The  evidence  apon 
the  point  was  not  very  satisfactory  either  way.  Several  wit- 
nesses testified  that  they  had  frequently  traveled  on  the  car  in 
question,  and  that  the  passengers  were  accustomed  to  go  out 
through  the  side  door,  and  that  they  did  not  recollect  having 
seen  any  passengers  leave  the  train  by  any  other  door.  The 
conductor  also  testified  that  he  had  at  first  attempted  to  pre- 
vent passengers  from  going  out  by  the  side  door,  but  that  the 
attempt  had  been  firuitless,  and  that  for  some  time  before  the 
accident  he  had  ceased  to  forbid  it. 

Was  the  evidence  sufficient  to  support  the  verdict?  It  was 
claimed  that  it  was  not,  upon  two  grounds:  1.  Because  it 
was  shown  that  the  defendant  had  provided  a  safe  way  for  the 
exit  of  its  passengers,  and  therefore  was  not  guilty  of  negli- 
gence; and  2.  For  the  reason  that  but  for  the  plaintiff's  own 
negligence  in  stepping  off  the  car  the  accident  would  not 
have  occurred. 

If  the  plaintiff  had  sought  a  recovery  on  aoconnt  of  the  foil* 
ure  of  the  defendant  to  provide  a  safe  way  of  egress  from  its 
car,  the  first  ground  upon  which  the  verdict  was  sought  to  be 
set  aside  should  have  been  sustained.  The  evidence  showed 
there  was  a  safe  way  provided  by  the  company,  by  taking 
which  the  accident  might  have  been  avoided.  But  suoh  was 
not  the  basis  of  the  action.  The  plaintiff  did  not  seek  to  re- 
cover because  there  was  not  a  safe  way,  but  upon  the  ground 
that  there  was  another  way  which  under  the  circumstanoss 
was  not  safe,  and  which,  by  reason  of  the  conduct  of  the  ser- 
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▼ants  of  the  company  in  permitting  its  general  nse  by  passen- 
gers, he  was  led  to  believe  was  provided  for  their  use. 

Was  the  evidence  suflBcient  to  sustain  the  case  which  th« 
plaintiff  sought  to  make?  At  the  time  of  the  accident  he  was 
still  a  passenger,  and  in  regard  to  passengers  the  law  requires 
of  carriers  the  highest  degree  of  care.  Whether  such  care  had 
been  used  or  not  was  a  question  for  the  jury,  and  we  think  the 
evidence  was  sufficient  to  warrant  them  in  finding  that  issue 
in  the  negative.  They  may  have  concluded  that  more  care 
could  have  been  used,  that  better  lights  could  have  been  pro- 
vided, or  that  some  appliance  to  bridge  the  interval  between 
the  car  and  platform  would  have  avoided  the  injury,  and  that 
without  either  the  one  or  the  other  there  did  not  exist  that 
perfect  safety  which  the  law  requires  in  such  cases. 

Now  it  may  be  that  when  a  railway  company  has  provided 
a  safe  way  of  egress  from  its  cars,  and  a  passenger  knows  it^  he 
will  not  be  held  without  fault  in  taking  another  merely  be- 
cause other  passengers  do  so  and  the  servants  of  the  company 
do  not  forbid  it.  But  it  does  not  follow  that  because  a  safe 
way  is  provided  a  passenger  is  bound  at  his  peril  to  ascertain 
the  fact  and  to  avail  himself  of  that  way,  when  he  sees  that 
another  way,  apparently  safe,  is  in  general  use  by  the  passen- 
gers with  the  tacit  permission  of  the  servants  of  the  company. 
Such  use  and  such  permission  are  calculated  to  induce  the 
belief  that  the  way  is  provided,  in  part  at  least,  for  the  egress 
of  passengers,  and  that  a  passenger  is  expected  to  make  use  of 
it  should  he  elect  to  do  so.  Under  such  circumstances,  a  man 
of  ordinary  prudence  might  avail  himself  of  such  a  plan  of 
exit,  and  therefore  it  cannot  be  declared  as  a  matter  of  law 
that  it  is  negligent  to  do  so.  The  question  would  be  for  the 
jury.  On  the  other  hand,  can  it  be  announced  as  a  legal  con- 
clusion that  a  railway  company  has  discharged  its  whole  duty 
to  the  passenger  when  it  has  provided  a  safe  exit  from  its  cars, 
while  at  the  same  time  there  exists  another  way  which  is  not 
safe,  and  which  is  in  such  general  use  by  its  passengers  as  to 
induce  the  belief  that  it  was  provided,  in  part  at  least,  for  that 
purpose?  We  think  not.  A  railway  company,  it  is  true,  is  not 
bound  to  see  that  its  passengers  act  in  a  prudent  manner,  or  to 
Mse  physical  means  to  compel  them  to  do  so.  But  when  its 
servants  see  that  its  passengers  are  in  the  habit  of  leaving  its 
<iars  by  a  door  not  provided  for  the  purpose,  it  would  seem  to 
be  the  duty  of  such  servants  at  least  to  warn  them  that  there 
la  another  door  which  they  are  expected  to  use.     In  this  case 
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there  was  teetimonj  taflScient  to  wvrrmnt  the  jorj  in  ooodiid* 
ing  that  the  side  door  was  almoet  excloaiTely  used  by  the 
passengers  in  making  ttieir  egress  from  ibe  oar;  and  we  eaimot 
hold  that  there  was  not  evidence  to  justify  the  findings  that 
that  way  of  egress  was  not  safe  for  passeDgerSi  and  that  it  was 
negligence  on  the  part  of  the  company  to  permit  it  to  be  uaed 
as  such. 

We  are  also  of  the  opinion  that  the  eonrt  did  not  err  in  hold* 
ing  that  the  jury  were  warranted  in  finding  that  the  defendant 
was  not  guilty  of  oontribatory  negligence  in  stepping  off  the 
train.  It  would  h%  difficult  to  resist  the  conclusion  that  there 
was  a  want  of  due  care  if  the  accident  had  occurred  in  the 
daytime.  But  it  was  night;  and  if  the  jury  believed  that  there 
was  not  sufficient  light,  as  thete  was  testimony  to  justify  them 
in  believing,  we  cannot  say  that  the^  verdict  upon  this  iesoe 
was  without  evidence  to  support  it.  The  conductor's  testimony, 
that  the  plaintiff  ^  put  one  foot  on  the  sill  of  the  beggage-car 
and  felt  with  the  other  for  the  edge  of  the  platform,  but  did 
not  get  his  foot  far  enough  upon  it,'*  tends  to  show  not  only 
that  the  edge  of  the  platform  could  not  be  seen,  but  also  that 
the  plaintiff  exercised  care  in  trying  to  avmd  danger.  The 
plaintiff  testified  that  he  oould  not  see  the  platform  and 
thought  he  was  stepping  upon  it  Assuredly  his  eondnci  was 
not  so  clearly  negligent  as  to  warrant  us  in  setting  aside  the 
verdict  upon  that  ground* 

The  appellant  also  complains  that  the  court  erred  in  refus- 
ing to  give  the  following  special  charge:  **  If  you  bdieve  that 
defendant  provided  for  the  use  of  passengers  boarding  or 
alighting  from  its  trains  a  platform  and  steps  and  door  in  the 
end  of  the  car  of  the  usual  form  used  on  passenger  coaches, 
but  that  the  plaintiff,  being  familiar  with  the  ttruetore  of  its 
car  and  platform,  chose  to  leave  the  ear  by  passing  through 
the  compartment  provided  for  baggage,  express,  and  mail,  and 
stepping  from  the  side  door  of  the  baggage-car  upon  the  depot 
platform  because  the  same  was  a  nearer  and  more  convenient 
way  and  more  frequently  used  by  the  public,  plaintiff,  by  adopt- 
ing such  means  of  getting  off  the  car,  assumed  the  rMc  inci- 
dent in  stepping  across  the  open  space  between  the  coach  and 
the  platform,  and  if  injured  under  these  cirouuMtances,  by  in- 
advertently stepping  into  instead  of  across  such  opening^  he 
cannot  recover." 

For  two  reasons  we  think  the  charge  was  properly  refbsed. 
Before  the  plaintiff  oould  be  held  responsiblei  under  the  peon- 
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liar  facts  of  this  case,  for  attempting  to  pass  out  by  the  side 
door,  he  must,  in  our  opinion,  have  known  that  the  end  door 
was  provided  for  the  egress  of  passengers,  and  that  by  the 
roles  of  the  company  they  were  expected  to  use  the  latter  door. 
From  the  fact  that  ha  knew  of  the  construction  of  the  car,  and 
was  fiRmiliar  with  the  construction  of  the  doors  of  ordinary 
passenger-coaches,  the  jury  would  have  been  at  liberty  to  infer 
that  he  knew  the  purpose  for  which  the  end  door  was  provided; 
but  this  could  not  properly  be  assumed  as  a  matter  of  law. 
Then  again,  even  if  he  knew  that  the  end  door  was  intended 
for  the  use  of  passengers  in  entering  and  leaving  the  car,  it 
would  not  fbllow  necessarily  that  he  was  at  fault  in  failing 
to  avail  himself  of  it,  when  the  use  of  the  side  door  was  such 
aa  may  have  evidenced  the  belief  that  it  was  also  intended  for 
the  same  purpose. 

The  proposition  announced  in  the  charge  of  the  court,  that 
it  was  the  duty  of  the  defendant  company  ''  to  keep  in  a  safe 
condition  all  portions  of  its  platforms  and  approaches  there- 
to,'' is  not  strictly  correct  as  broadly  stated.  But  under  the 
facts  of  this  case  the  jury  could  not  have  been  misled.  There 
was  no  evidence  tending  in  the  slightest  degree  to  show  that 
there  was  any  faulty  construction,  except  in  the  relation  be- 
tween the  side  door  and  the  platform,  which  was  opi>OBite  to 
it,  and  the  jury  could  not  have  understood  the  instruction  as 
referring  to  any  other.  As  applied  to  the  facts,  it  could  hardly 
be  deemed  error,  but  if  error,  it  was  harmless.  The  charge,  as 
a  whole,  very  fairly  and  pointedly  presented  the  issues  in  the 
case. 

There  is  no  error  in  the  judgment,  and  it  is  a£5rmed. 


Railhoad  OoHPAvns  —  Durr  to  Provii>s  Sah  Mvahb  or  Aoons  to 
ain>  TBOM  Dbpot.  —  A  railroMl  oonpany  mutt  provide  a  aafe  m«ant  of  aooan 
to  and  from  its  Btationa.  If  there  are  two  wayi,  one  of  whioh  is  faulty  in 
oonstrnction  and  dangerons,  if  passengers  are  allowed  to  use  it|  the  company 
will  be  liable  in  damages  to  one  injured  thereby:  Delaware  etc  R»  B,  Co,  r. 
Trautwein,  RS  K.  J.  L.  169;  19  Am.  St.  Rep.  442,  and  note;  note  to  Ducaa  r, 
FtnnaifUamm  Ca.«  16  Am.  St  Rep.  S25.  Where  there  are  no  acoommodatione 
for  a  passenger  alighting,  the  railroad  mast  nee  eyery  oantioa  to  proteot  him 
from  injnry:  FrankUm  ▼.  Souihem  CaL  etc  Cc,  85  CaL  63. 

Knowledge  by  a  passenger  that  there  is  no  platform  on  one  tide  of  the  track, 

while  there  is  one  on  the  other,  is  noHce  of  a  mle  of  the  company,  and  if  he  dis« 

fvgarde  this  mle  liy  alighting  at  night  npon  the  side  in  whioh  there  is  no 

|^»tf orm,  he  cannet  recover  for  Injnrtee  canoed  thoceby:  Drais  r.  iVmuyteMM 

M.  JL  Co.,  137  Pa.  St.  352;  21  Am.  St.  Re^  883. 
▲M.  St.  Kbp..  Vol.  XXVL  -tt 
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Hamblin  V.  Knight. 

[81  TxzAS,  S51.] 

JvDOME^rra  wTTRoirr  Konci— Rklikt  Br  Iifjuiroriov.  — Que  against  whom 
a  jadgment  hat  been  rendered  without  notioa  may  obtain  raliaf  from  it 
by  injunction,  althoagh  it  may  appear,  from  aa  offioial  lotma  or  liy  tbe 
recitals  in  tbe  linal  judgment,  that  he  haa  been  dnly  aerrod,  or  that  he 
baa  voluntarily  appearetl,  either  in  peraoa  or  by  attofney. 

JuDUMENTR  wiTHOOT  NoTiCB. — RiLiBF  BT  iNJUHonov  from  A  Jodgmeat 
withont  notice  will  not  be  given  when  the  party  eomplaiaing  haa  aa  ade- 
quate remedy  at  law,  nor,  as  a  general  rule^  when  he  haa  aa  opportanity 
to  make  a  motion  (or  a  new  trial  at  the  term  at  which  tho  jadgmcat 
was  rendered. 

JUDOICBNTS    WTTUOUT    NoTICK  —  LaOHBS. — RSLIXT   BT   IXJUHOTIOir   from  a 

judgment  obtained  withont  notice  ahonld  be  aonght  witiiont  delay,  or 
the  delay  excused  by  showing  the  par^  aeeking  rolioC  haa  a  BioiitorlcMi 
defense  to  the  action;  otherwise  relief  will  not  be  granted. 

JUUQUEHT  WITHOOT  NOTICB — NBW  TrIAL  —  EXOUBB  BOB  BOT  MOYIira  BOB, 

—  WHBif  RKLiBr  BT  iNJUNcnoM  IS  sought  during  the  oontinnanoo  of  tho 
term  at  which  a  judgment  waa  rendered,  an  allegation  of  tiio  oziatonoe 
of  any  circumstanoes  making  aa  application  for  a  now  trial  an  iaoffieioot 
or  less  effectiTo  remedy  than  a  aeparate  salt  wonld  afford,  ia  aaAoiaat  to 
entitle  the  party  to  proceed  by  injunction  instead  of  being  ooafiaod  to  a 
motion  for  a  new  triaL 
JuDoicBNT  wrrHouT  NoTioB  —  Lkoal  Rbmbdt  ^  Wanr  must  bb  PvasuBOt.  ^ 
When  a  petition  for  an  injunotioa  againat  a  jndgmoat  readorad  withoal 
notice  admita  that  tho  term  of  tho  court  at  whioh  tho  JndgnMat  waa  tcb* 
dered  had  not  adjourned  at  tbe  time  tho  petition  waa  filed,  tho  potitioooi 
ia  not  entitled  to  relief,  in  the  absence  of  a  ahowing  that  hia  ramody  by 
motion  for  a  new  trial  was  inadequate. 

X.  B.  Saunders^  for  the  appellant. 

Bassettf  Seay^  and  Uuse^  and  SakUm  and  JfuM,  far  the  Sfh 

pellee. 

Henry,  A.  J.  This  suit  was  brought  hj  the  appellant  to 
eiijoin  the  collection  of  a  judgment  for  money  which  was  ien« 
dered  against  him  in  tbe  district  conrt  of  Milam  Coanty  on 
the  sixth  day  of  January,  1874. 

The  material  facts  appear  in  the  report  of  the  cause  on  a 
former  appeal,  except  that  on  the  trial  from  which  the  present 
appeal  was  taken,  it  was  agreed  that  the  term  of  the  district 
court  at  which  the  judgment  complained  of  was  rendered  was 
still  in  session  when  the  petition  for  injunction  was  filed. 

The  ground,  in  addition  io-a  meritorious  defense,  upon 
which  it  was  sought  to  enjoin  the  collection  of  the  judgment 
was,  that  the  court  that  rendered  it  had  not  aoqoired  jurisdic- 
tion over  Hamblin,  because  he  had  never  been  served  with 
citation  nor  voluntarily  appeared,  notwithstanding  the  sheriff 
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liad  returned  a  citation  for  him  as  duly  served,  and  an  attor* 
ney  had  filed  an  answer  for  him.  He  charged  that  the  return 
of  the  officer  was  nntrue,  and  that  the  appearance  of  the  attor- 
ney who  filed  the  answer  was  without  his  knowledge  or  consent. 

The  petition  for  injunction  charged,  and  it  was  proved  at 
the  trial,  that  Hamblin  did  not  live  in  Milam  County,  and  did 
not  know  that  a  judgment  had  been  rendered  against  him 
nnttl  after  more  than  two  days  had  expired  from  the  date  of 
its  rendition. 

In  the  view  taken  by  us  of  the  cause,  the  only  question  that 
it  becomes  necessary  to  consider  is.  Was  the  proceeding  by  a 
suit  for  an  injunction  proper  when  the  remedy  by  a  motion 
for  a  new  trial  was  still  open? 

The  question  was  decided  by  this  court  in  the  case  of  Bry- 
ariy  v.  Clark^  48  Tex.  846.  In  that  case,  as  in  this,  a  petition 
for  an  injunction  against  the  enforcement  of  a  judgment  was 
resorted  to  during  the  term  of  the  court  at  which  the  judgment 
was  rendered,  and  after  the  expiration  of  more  than  two  days 
from  its  date. 

In  the  opinion  it  is  said:  ^The  petition  was  defective,  for  it 
does  not  attempt  to  show  any  excuse  for  not  making  a  motion 
for  new  trial  embodying  in  it  the  same  matter,  unless,  in* 
deed,  such  excuse  is  to  be  found  in  the  fact  that  a  motion  for 
new  trial,  setting  up  only  a  part  of  the  same  matters  imper- 
fectly, and  unsupported,  save  by  the  affidavit  of  the  party,  had 
in  fact  been  made  and  overruled.  The  judgments  of  the  court 
are  under  its  control  during  the  term,  and  a  second  motion 
for  a  new  trial  may  be  allowed.  It  is  true,  as  contended  by 
appellant,  that  equity  may  grant  a  new  trial  after  a  motion 
for  a  new  trial  has  been  overruled.  But  when  the  more  direct 
remedy  of  a  second  or  amendod  motion  is  equally' availabloi 
there  is  no  excuse  for  resorting  to  the  circuitous  remedy  of  a 
separate  suit  The  petition,  as  a  petition  for  a  new  trial,  fails 
to  show  a  sufficient  excuse  for  not  having  made  the  same 
showing  by  motion.'' 

The  correctness  and  applicability  of  this  opinion  was  recog- 
nized by  this  court  in  the  opinion  rendered  on  the  first  appeal 
of  this  cause:  Hamblin  v.  Knight^  60  Tex.  40. 

The  petition  for  an  injunction  filed  in  this  cause  is  substan- 
tially a  suit  for  a  new  trial. 

One  against  whom  a  judgment  has  been  rendered  without 
notice  may  no  doubt  obtain  relief  from  it  by  injunction,  not- 
withstanding it  may  appear,  from  an  official  return  or  by  the 
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recitals  in  tli«  final  judgment,  that  be  had  been  duly  oenred 
with  citation*  or  that  be  had  volantarily  appeared,  either  in 
fmrson  or  by  an  attorney.  Snob  relief  by  injunotion  will  noi 
be  administered  when  the  party  baa  an  adequate  remedy  at 
law,  nor,  as  a  ganeral  rule,  vhen  he  baa  an  opportunity  to 
make  a  inution  for  a  new  trial  at  the  terra  at  whiob  the  judg- 
ment was  rendered.  In  every  ease  where  such  relief  ia  aoaght 
by  injunction^  it  shenld  be  done  without  delay,  or  if  firom  any 
cause  delay  exists,  it  should  be  accounted  for  and  ezcuaed,  in 
addition  to  which  it  must  be  shown  that  the  party  baa  a  meri- 
torious  defense  to  the  action.  If  relief  against  such  a  judg- 
ment is  sought  during  the  oontinuanoe  of  the  term  at  which 
it  is  rendered,  and  there  exist  any  eireuinstanoea  making  an 
application  for  a  new  trial  an  insufficient  or  leas  effective 
remedy  than  a  separate  suit  would  afford  the  party,  upon 
alleging  such  facts  he  should  be  allowed  to  proceed  by  a 
separate  suit  and  apply  for  an  injunction  instead  of  beiog  con- 
fined to  a  motion  for  a  new  trial. 

In  this  case,  nothing  was  alleged  by  the  plaintiff  tending  to 
show  that  his  remedy  by  a  motion  for  a  new  trial  was  not  ade- 
quate. His  petition  excused  his  omission  to  seek  that  remedy 
by  alleging  that  the  term  of  the  court  had  adjourned  before 
be  could  apply  for  relief^  after  being  informed  that  the  judg- 
ment had  been  rendered.  If  he  had  proved  that  allegation, 
this  suit  would  have  been  proper. 

We  feel  constrained,  however,  by  the  decisions  of  this  oourt^ 
to  hold  that  when  it  was  admitted  that  the  term  of  the  court 
at  which  the  judgment  was  rendered  had  not  adjourned  when 
the  original  petition  was  filed,  the  court  did  not  err  by  char- 
ging the  jury  to  find  for  the  defendant 

The  judgment  is  affirmed. 


JvDOimTS—  Iifjuvcnoir  AOAiiwr,  wmmk  Paoraa. — Wkera  aa  agree* 
ife  for  tke  dimiinal  of  Aa  aetion  has  bMo  •ntand  into^  and  dofendaal 
thereafter  procurea  a  jadgment  for  ooets  withoat  notioe  to  pUintiilt  tiia 
judgment  will  be  enjoioed  in  equity:  OrtenioaUU  r,  Majf,  127  Ind.  61 1| 
22  Am.  St.  Rep.  660,  and  note.  A  bill  in  equity  will  lie  to  restrain  tbo  en* 
forcement  of  a  jndgmeat  against  a  defendant  who  baa  not  bad  bie  day  in 
•court:  OivfnV  Appeal,  121  Pa.  St  SOS;  9  Am.  St.  Repu  705,  and  note.  Eqnity 
will  ODJoin  tiie  enforcement  of  a  Judgment  if  any  fact  axiste  wbiob  dearly 
«how8  it  to  be  against  conscience  to  execute  tbe  judgment,  as  wbere  it  bae 
been  obtained  by  fraud  or  accident:  Hibbard  r.  AMfyium,  47  N.  M,  607;  03 
Am.  Dea  4S7,  and  note;  PoOoek  ▼.  OHh^  16  Ga.  90S;  60  An.  Dea  7t8;  and 
note;  PmrcBT,  Ckafiam,  3  Qa.  226;  46  Am.  Dee.  423,  and  note.  Sqnitj 
not  enjoin  a  judgment  merely  because  prooesa  was  not  eerred  npon  Hie 
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fmdMit;  k  raul  bt  fnrlh«r  ahowii  fhfti  Hm  Jsdgmoat  b  Im^iriMto  md  nn- 
}iist:  Bmrck  r.  W^  IM  BL  SMl 
JuDOMum  —  RaoisAL  ov  Sbry  i<a  ov  Pkoohs  Tflm»nr «-  OcwowmiiiiMi 

ov.  —  Althoagh  a  jiidgment  recites  do*  Mmoe^  the  jadgment  it  •  nnllitj 
when  the  recitals  in  the  judgment  show  that  the  prooeie  wae  not  lawfall/ 
•erved;  Jf^ifler  ▼.  Slmjmn,  79  Tex.  611;  23  Am.  8t  Rep.  870;  and  note) 
Reinhnri  r.  Lmga,  86  OaL  SdS;  21  Am.  St.  Bepw  M^  aad  aotei  nteoded  nete 
t»  Toyior  r.  Lemt,  10  Am.  Dm.  127-138. 


St B WART  V.  Morrison. 

(81  Tbxai,  888.] 
ADHTinSTRATOBS — LfABTLITT  OM  BOND  BIFORB  FlHAL  DlBGRABOl.  —  WheA 

a  prohate  eoart  lias  passed  all  orders  fixing  the  adaunistrator's  final 
Uabilitj  to  the  heirs,  and  has  ordered  the  amonnt  found  due  to  be  paid 
to  them,  the  administrator's  refusal  to  obey  snoh  order  on  demand  is  a 
▼iolation  of  his  trast,  which  authorises  suit  against  the  sureties  on  his 
bond,  before  his  final  discharge. 

AoMiMiavBATOBS.  —  SiTiT  AGAiiisT  SuBBTHCB  ott  all  administrator's  bond  is 
properly  brought  in  the  county  where  the  parties  defendaat  reside,  lap 
stead  of  the  county  of  the  administration. 

JuDOMBNT — Joint  or  Sbvkrai.. — When  separate  causes  of  aotion  are  alleged 
by  each  plaintiff,  a  judgment  for  plaintiffs  for  an  aggregate  sum,  distinctly 
stating  the  amount  which  each  of  them  is  to  reeeire,  is  not  erroneous,  as 
being  joint  instead  of  seTeral  as  to  them. 

AOMUIISTRATORB  — SuRBTIBS — PrOBATB  OrDEBB  AGAIBBr,  OOBOLOBITB  OB. 

—  Probate  court  orders  ascertaining  and  fixing  the  amonnt  finally  daa 
by  an  administrator  are  conclusive  against  the  sureties  on  his  bondt  in  a 
suit  against  them  for  his  failure  to  pay  over  snoh  amount  as  ordered  by 
tbeoourl 

Lcme  and  Mayfleld^  for  the  appellants. 

F.  Vandervoart  and  F.  B.  Eamuij  for  the  appellees. 

GoLLARD,  J.,  Seotion  A.  This  was  a  suit  by  appellees,  Susan 
Morrison  and  Sarah  Dougherty,  as  heirs  of  the  estate  of  John 
McDavitt,  deceased,  upon  the  bond  of  W.  A.  Stewart,  ad  minis*, 
trator,  and  his  sureties,  for  their  shares  of  the  estate  ordered 
by  the  probate  court  to  be  turned  over  and  delivered  to  them, 
which  the  administrator  refused  to  do  upon  demand.  The 
McDavitt  succession  was  opened  in  McMullen  Oourty,  on  the 
24th  of  January,  1880.  At  the  May  term  of  the  probate  court, 
1887,  the  administrator's  final  account  was  approved,  showing 
a  balance  in  money  in  his  hands  due  the  estate,  and  at  the 
same  term  partition  among  the  heirs  of  such  fund  was  ordered, 
and  the  administrator  ordered  to  pay  to  each  of  them  $767.90. 
Upon  his  refusal  to  obey  the  order  of  the  court  after  demand, 
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thi^'  Buit  was  brought  October  15,  1887,  in  the  distrloi  court  of 
La  Salle  County,  where  the  defendauta  reside,  upon  the  bond 
of  the  administrator.  The  petition  asked  for  ten  per  cent  per 
month  damages  upon  the  amounts  respectively  due  the  peti- 
tioners, from  the  time  demand  was  made  and  refased,  to  which 
the  court  below  sustained  special  exceptions. 

The  trial  resulted  in  a  judgment  for  the  plaintiffs  for  the 
Aggregate  amount  ordered  to  be  paid  to  them,  $1,531.80,  one 
half  of  said  sum  to  each  of  said  plaintiffs,  and  $103.14  interest 
oil  the  whole  amount,  at  eight  per  cent  per  annum  from  the  time 
of  demand,  "  aggregating  $1,634.94,  in  two  equal  shares,  in  the 
right  respectively  of  said  Susan  Morrison  and  the  said  Sallie 
Dougherty,"  etc. 

The  sureties  on  the  administrator's  bond  have  appealed. 

It  will  not  be  necessary  to  take  up  all  the  assignments  of 
error  in  detail,  though  they  will  all  be  disposed  of  in  the  fol- 
lowing  general  review  of  the  case.  The  principal  question 
raised  by  assignments  of  error  is,  Could  the  suit  on  the  bond 
be  brouget  before  the  administrator  was  discharged  by  the 
probate  court?  It  is  said  in  Buchanan  v.  BUger^  64  Tex.  689, 
that  ^'during  the  pendency  of  administration  in  the  county 
court  that  court  has  entire  supervision  of  the  estate,  and  is 
armed  with  full  powers  to  protect  the  interests  of  the  heirs, 
legatees,  and  creditors.  These  are  authorized  to  oome  into 
that  court  and  objec^  to  any  irregularities  or  improper  conduct 
of  the  administrator  in  the  execution  of  his  trust;  to  have  his 
accounts  scrutinized  and  revised  by  the  judge,  and  the  ad- 
ministrator himself  removed  if  necessary;  and  if  the  county 
court  make  incorrect  rulings  in  prejudice  of  their  rights,  to 
hnve  them  corrected  on  appeal  to  the  district  court.** 

These  principles  cannot  be  questioned;  but  when  the  pro- 
bate court  has  passed  all  orders  that  can  be  made  in  that  court 
upon  the  subject  of  the  administrator's  final  liability  to  the 
heirs,  and  orders  the  amount  found  to  be  due  to  be  paid  to 
them,  no  other  judgment  can  be  required  of  that  court;  the 
ducy  of  the  administrator  is  plain, — be  must  pay  the  heirs  as 
directed  by  the  judgment,  and  if  he  refuses  to  do  soon  demand, 
he  violates  his  trust,  and  becomes  liable  on  his  bond.  There 
WHS  nothing  pending  in  the  probate  court  in  reference  to  the 
administration  after  the  final  account  was  approved,  and  the 
partition  was  ordered  among  the  heirs  and  distributees  of 
the  balance  on  hand. 

The  last  order  of  court  had  been  entered  that  was  necessary 
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to  fally  administer  the  estate,  after  seven  years  of  administra- 
tion. The  administrator  had  not  been  discharged,  and  could 
not  be  until  he  filed  his  receipt  showing  that  he  had  delivered 
the  balance  of  the  estate  to  the  distributees,  in  compliance  with 
the  order  of  the  court;  but  it  could  not  be  said  that  the  ad- 
ministration was  still  pending,  in  the  sense  that  the  probate 
court  had  other  matters  to  adjudicate  concerning  the  rights  of 
the  heirs  or  any  one  else.  Everything  had  been  adjudicated 
and  settled  so  far  as  the  probate  court  could  determine;  and 
now,  if  the  administrator  fail  to  deliver  to  the  heirs  their  por* 
tions  of  the  estate  in  his  hands,  as  ordered  by  the  court,  the 
remedy  is  by  suit  on  his  bond,  which  cannot  be  brought  in 
the  probate  court.  All  this  is  evident  from  the  nature  of  the 
jurisdiction  of  the  probate  court,  and  without  a  statute  would 
be  plain  enough.  But  there  are  statutes  which  at  once  settle 
the  controversy  if  there  could  be  any  doubt  about  it.  The 
statute  provides  that  ^*  in  all  cases  where  an  order  shall  have 
been  made  by  any  county  judge,  under  the  provisions  of  this 
title  [relating  to  estates  of  deceased  persons],  for  an  executor 
or  administrator  to  pay  over  money  to  any  person  other  than 
the  treasurer  of  the  state,  and  such  executor  or  administrator 
shall  neglect  to  make  such  payment  when  it  is  demanded, 

such  executor  or  administrator  shall  be  liable  on 

his  official  bond  ....  for  damages,  upon  the  amount  he 
shall  so  neglect  to  pay,  at  the  rate  of  five  per  cent  per  month 
for  each  and  every  month  he  shall  so  neglect  to  make  such 
payment  after  the  same  was  so  demanded;  such  damages  to 
be  recovered  by  suit  against  such  executor  or  administrator, 
and  the  sureties  on  his  bond,  before  any  court  having  jurisdic- 
tion of  the  amount  claimed,  exclusive  of  interest  and  such 
damages":  Rev.  Stats.,  art.  2049. 

There  is  a  similar  provision  of  the  statute  relating  specially 
to  the  failure  of  an  administrator  to  pay  any  portion  of  an  es- 
tate ordered  to  be  paid  or  delivered  to  a  distributee  after  de- 
njand,  except  that  the  damages  are  fixed  at  ten  per  cent  per 
month  on  the  amount  of  the  share  withheld,  recoverable  by 
•uit  in  any  court  having  competent  jurisdiction:  Rev.  Stats., 
art  2127.  These  statutes  authorize  the  suit  for  the  damages 
only;  but  we  apprehend  it  was  not  intended  by  the  legislature 
that  the  amount  or  share  ordered  to  be  paid  or  delivered  should  - 
not  also  be  embraced  in  the  suit.  We  have  now  seen  that  the 
suit  on  the  bond  in  this  case  can  be  maintained;  that  it  was 
not  premature,  because  the  estate  was  practically  settled  and 
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o1o9e<I, —  T6::a)1j  adminislered  as  far  as  ft  could  be  done  in  the 
probate  court. 

We  think  the  snit  was  properlj  bnmght  in  the  county  of 
the  residence  of  the  defendants.  The  statute  requiring  a  soit 
against  an  administrator  to  establish  a  money  demand  against 
the  estate  to  be  brought  in  the  county  where  the  estate  is  ad« 
ministered  does  not  apply  to  this  case:  Rer.  Stats^  art.  1198» 
sec.  6. 

Appellants  complain  by  assignment  of  error  that  the  court 
erred  in  overruling  their  motion  in  arrest  of  judgment,  which 
showed  that  the  judgment  was  joint  for  both  plaintiffs,  when 
the  petition  declared  on  separate  causes  of  action  for  each 
plaintiff.  This  objection  to  the  judgment  is  not  good.  It  dis- 
tinctly states  the  amount  each  one  of  the  plaintiffs  is  entitled 
to,  and  executions  may  issue  in  favor  of  each  for  one  half  of 
the  whole  amount  and  accrued  interest. 

The  sureties  were  concluded  by  the  probate  orders  ascertain- 
ing and  fixing  the  amount  due  by  the  administrator,  and  his 
failure  to  pay  as  ordered  authorized  the  suit  on  the  boud« 

The  judgment  is  correct,  and  should  be  affirmed. 


ExaoiTTOiia  amd  Administbators — Liabiutt  aw  Snarm  oh  Bond  of.— 
Tlie  guretiea  of  aa  adminUtrator  aro  ia  privity  with  hiiii«  add  are  bound  hf 
any  lawful  order  made  by  the  sarrogate,  to  which  the  adminittrator  is  a  party: 
DeoMd  Y.  Oppermatm,  111  N.  Y.  531;  7  Am.  St.  Rep.  760,  and  note.  See 
extended  note  te  Oommomomdik  t.  Siab,  SI  An.  Dec.  S22&.  The  raretiee  oa 
aa  adminiitrator't  bond  uiaj  be  held  liable  for  his  failure  W  ezeeate  a  final 
decree  of  the  probate  oourt:  Power  f.  8p€ckmant  12(^  K.  Y.  SSI;  Bunmidt  ▼• 
RoberUon,  28  S.  C  M3. 


Gheen  v.  Hugo. 

pi  Tbzas,  4B2.] 
PRINCTPAL  AND  AOSNT  —  CORPORATION  —  CONY BTANOI  BT  AgBHT  OF.  —  WbeiV 

a  resoIatioQ  of  the  board  of  directors  of  a  oorporation  authorises  a  di- 
rector "to  make  oontraols  of  sele  of  the  leads  of  the  eompaoj,*  ho 
hns  no  aothority  to  ooavey  smoh  lands  as  the  attorney  in  faot  of  the  oor^ 
porat  on;  and  such  a  couTeyaiice  of  the  land  by  him  to  his  wile  without 
consideration  will  not  even  operate  as  a  contract  of  sale. 

Principal  and  Aobnt  —  Contctancb  bt  Aobnt to  his  Wtrs.  —A  deed  bj 
an  agent,  «ader  power  to  sell  and  eeavey  his  principal's  land,  ooeveyin^ 
such  land  to  the  agent's  wife  as  her  separate  proper^,  k  void,  becaeee 
such  agent  cannot  sell,  either  directly  or  indirectly,  to  himaelL 

Principal  and  Aqbnt  —  Notiob  or  Aobnt'b  Authoritt. — One  elaiming 
under  a  contract  executed  by  an  agent  is  bound  to  know  the  ezteot  ^ 
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t]i«  «g«nfs  antlioRtf »  voImp  h»  kM  Immi  Md  •■!  by  lib  prinoipsl  m 
having  powen  not  ia  faofc  oooferr^cL 

Principal  and  Aokht  —  Cohystan cb  bt  Aoxrt — Nancai  to  Svbsiqdant 
PuROHASBEta.  — On«  who  takes  under  a  ocmveyaiioe  of  land  from  aa  at- 
torney in  fact  ia  bound  to  know  the  eiteut  of  the  attorney's  authority^ 
aad  »  eortiiieate  of  aeknowledgaenti  ikowing  that  tiie  same  land  wm 
euheeqaently  eooTeyed  by  tnoh  attorney  and  his  wife.  Is  enfioient  netioe 
of  the  nature  of  their  title  to  thoae  olaiming  under  them. 

Statotb  or  LimTATiONB — Color  of  Titlb — Void  Cohyxtavci. — One 
who  claims  laud  under  a  roid  coureyance  or  oontraot  of  sale^  ezeoated 
by  one  who  assumee  to  aet  as  agenl^  has  no  snoh  eolor  of  title  as  will 
eonfer  ownership*  or  preelnde  a  leeoTery  under  the  statato  el  limits tinw, 

WiUiam  8.  Temple^  for  the  appellaDt. 

/.  A,  and  N.  0.  Oreen^  and  L.  O.  OrathauB^  tat  the  appeUee, 

Oatnbs,  a.  J. — This  was  an  action  of  trespass  to  try  title, 
brought  by  appellant  to  recover  of  appellee  three  tracts  of  land 
patented  to  the  Leona  Irrigation  and  Manufacturing  Canal 
Company,  a  private  corporation.  The  plaintiff  claimed  title, 
both  by  a  chain  of  conveyances  from  the  original  grantee  and 
by  the  statutes  of  limitation  of  three  years.  In  a  supplemental 
petition  she  alleged  that  she  claimed  under  a  certain  instru- 
ment  purporting  to  be  a  deed  executed  by  one  C.  J.  Jones,  as 
agent  of  the  corporation,  to  Hannah  J.  Jones,  and  averred  that 
if  it  was  not  good  as  a  deed  it  was  a  valid  contract  for  the  con- 
veyance of  the  land,  and  prayed  for  a  specific  performance. 

The  plaintiff's  chain  of  title,  as  shown  by  the  evidence,  dis- 
closed,— 

1.  A  resolntion  of  the  board  of  directors  of  the  Leona  Irri- 
gation and  Manufacturing  Canal  Company,  of  which  the  fol- 
lowing is  a  copy: — 

^  May  8,  1877.  That  the  directors  of  this  company,  to  wit, 
W.  H.  Young,  William  Heuermann,  and  C.  J.  Jones,  and  Hugh 
F.  Young,  agent  of  said  company,  be  and  each  of  them  are 
hereby  empowered  an(^ authorized  to  make  contracts  of  sale  of 
tlie  land  of  the  company,  and  the  president  is  hereby  author- 
ized and  empowered  to  make,  execute,  and  deliver  in  the  name 
of  the  company  a  bond  for  title  to  the  purchaser  or  purchasers 
thereof,  upon  he  or  they  paying  one  half  cash,  and  executing 
his  or  their  note  for  the  balance  of  the  purchase-money,  said 
bond  to  be  conditioned  that  a  good  and  su£5cient  warranty 
deed  shall  be  made  and  delivered  on  payment  of  said  note." 

2.  A  resolution  of  the  same  board,  dated  September  11, 
1887,  withdrawing  the  power  grantd  by  the  former  resolution 
to  Heuermann,  W.  H.  Young,  and  H.  F.  Young  to  make  con- 
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tracts  of  Bale  of  any  land  of  the  corporation,  which  Jones  waa 
attempting  to  selL  This  resolution  did  not  enlai^  Jonea'a 
powers. 

3.  A  purported  conveyance  from  the  corporation,  signed  by 
G.  J.  Jones  as  agent  and  attorney  in  fact,  to  Hannah  J.  Jonea^ 
of  11,520  acres  of  land,  including  those  in  dispute,  for  the 
consideration  of  $11,777.77,  recited  to  have  been  paid  by  the 
grantee. 

4.  A  deed  from  C.  J.  Jones  and  Hannah  J.  Jones  to  Mary 
Long,  conveying  the  land  in  controversy*  This  deed  was  ao- 
knowledged  by  the  grantors  as  husband  and  wife,  and  the  cer- 
tificate is  in  form  sufficient  to  convey  the  separate  property  of 
a  married  woman. 

5.  A  deed,  dated  April  23,  1888,  from  Mary  Long  to  Shad- 
rach  Qreen,  conveying  the  land  in  controversy.  The  plaintifF 
proved  that  Shadrach  Green  was  dead,  and  that  she  was  his 
surviving  wife  and  sole  heir. 

The  first  question  for  determination  is,  Did  the  purported 
deed  executed  by  Jones,  as  agent  and  attorney  in  fact,  to  his 
wife  convey  any  right  and  title  to  her?  It  is  clear  that  the 
resolution  of  May  8,  1877,  conferred  no  authority  on  Jones  to 
convey  any  land  of  the  company.  It  may  therefore  be  ad- 
mitted,  for  the  purposes  of  the  argument,  that  the  corporation 
could  have  empowered  him  or  any  other  agent  to  convey  its 
lands,  although  our  statute  in  relation  to  private  corporations, 
as  well  as  the  by-laws  of  the  company  introduced  in  evidence, 
conferred  that  power  upon  its  president  alone.  The  resolution 
authorized  Jones  only  to  make  a  contract  of  sale,  and  by  clear 
implication  withheld  from  him  authority  either  to  receive  ths 
consideration  or  to  make  bond  for  title.  It  is  apparent,  there- 
fore, the  pretended  deed  executed  by  him  to  his  wife  did  not 
take  eflect  as  a  conveyance,  and  we  are  of  opinion  that  it  can- 
not be  treated  as  a  contract  to  convey.*  There  was  no  proof 
that  any  consideration  was  paid  for  the  land.  The  testimony 
of  the  defendant  tended  to  show  that  none  in  fact  was  paid. 
The  treasurer  testified  that  no  money  was  ever  received  by  him 
for  the  land,  and  both  Jones  and  wife  were  shown  to  be  insol- 
vent at  the  date  of  the  attempted  conveyance.  Not  being 
authorized  to  receive  the  consideration,  the  recital  in  the  pre- 
tended deed  of  the  payment  of  the  purchase-money  was  about 
a  matter  beyond  the  scope  of  his  authority,  and  is  not  evidence 
against  the  company,  or  any  one  holding  under  it 

But  even  if  Jones  had  had  the  power  to  sell  and  convey  the 
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company's  lands,  he  was  not  authorized  to  oonvej  them  to  his 
wife.  If  the  intention  had  been  to  make  them  her  separate 
property,  the  income  would  have  belonged  to  the  communityy 
and  he  therefore  had  a  direct  personal  interest  in  the  transao- 
tion.  An  agent  oannot,  either  directly  or  indirectly,  sell  to 
himselfl  The  pretended  conveyance  stands,  therefore,  as  if  it 
had  been  executed  by  one  having  no  authority  whatever. 

It  follows  firom  the  conclusion  just  announced  that  the  plain- 
tiff cannot  successfully  maintain  that  her  husband  was  a  btma 
fide  purchaser  without  notice.  One  who  claims  under  a  oon* 
tract  executed  by  an  agent  is  bound  to  know  the  extent  of  the 
agent's  authority,  unless  he  has  been  held  out  by  his  principal 
as  having  powers  which  have  not  in  fact  been  conferred:  J^ies- 
hugh  y.  Franco-Texan  Land  Oo.^  81  Tex.  806.  Besides,  the 
certificate  of  acknowledgment  to  the  deed  from  C.  J.  Jones  and 
Hannah  Jones  to  Mary  Long  showed  that  they  were  husband 
and  wife,  and  we  think  it  was  sufficient  to  give  notice  of  the 
fact  to  all  persons  claiming  under  that  instrument  If  Oreen 
knew  that  Hannah  Jones  was  the  wife  of  C.  J.  Jones,  he  is 
affected  with  notice  that  Jones  oould  not  as  agent  convey  his 
principal's  property  to  her.  It  is  clear,  therefore,  that  neither 
the  plaintiff's  husband  nor  any  one  under  whom  he  claimed 
was  an  innocent  purchaser. 

We  are  also  of  opinion  that  the  plaintiff  failed  to  make  out 
title  under  the  statutes  of  limitation  of  three  years.  A  pro- 
tended conveyance  or  contract  of  sale  by  one  who  assumes  to 
act  as  agent  of  another,  but  who  is  in  fact  without  authority, 
is  void,  and  does  not  constitute  such  color  of  title  as  will  con- 
fer ownership,  or  preclude  a  recovery  under  the  statutes  of  limi- 
tation of  three  years:  Thompson  v.  Cragg^  24  Tex.  682;  Vera- 
mendi  y.  Hutehina^  48  Tex.  541;  League  y.  Rogan^  59  Tex.  427. 

Our  conclusions  upon  the  questions  discussed  dispose  of  the 
appeal.  The  plaintiff  wholly  failed  to  show  title,  and  the  facts 
proved  admitted  of  no  proper  disposition  of  the  case,  except  a 
judgment  for  the  defendant.  A  discussion  of  the  numerous 
assignments  of  error  is  unnecessary.  It  is  especially  useless 
to  consider  the  questions  raised  upon  the  defendant's  title. 
The  plaintiff  could  recover  only  upon  the  strength  of  her  own, 
and  not  upon  the  weakness  of  her  adversary's,  claim. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed* 


AosifOT — PowsB  OF  Aonrr  io  Dsal  wftr  Pbinoipal^  Vmnmrr  to 
BIS  Own  Advaktaoc  —  A  parohaser  of  property  from  an  agent  knowing  the 
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kttar  to  aflqmra  ma  isitnti  ia  Ibt  fmnbmm  1m  jmt  a  bommJUU 
againai  the  prucH^:  JUiikrv.  Lo«tMiflbcl&  JLi2.  CIW,8S  A]«.S74;3  Am.8^ 
liepw  722.  An  m/tat  whoaa  daty  k  ia  to  aeU  property  for  tho  beat  piiea  eoBf 
Dot  become  a  parchaaer  thereof  noleas  aatboriaed  bj  law:  Amm  t.  Port 
Htmm  etc  Cb.t  11  Mtoh.  139;  8S  Am.  Deo.  731,  and  note;  Harriaom  ▼.  Jf«» 
Benr^^  9  Qa.  IM;  52  An.  Dee.  438^  and  note;  A»kKMi  t.  VcaCcna  ttc  Jhl 
Ob.,  19  La.  2S7s  36  Am.  Deo.  673^  aad  noto;  Momk§  ▼.  Bwk,  3  Mnt  93^ 
6  Am.  Dec.  60S;  7iZ^  v.  ITofwKoM,  46  Mian.  256.  Am  ag^t  to  odl  roal 
estate  cannot  coavey  the  same  to  his  wifo  for  a  lesa  anm  than  it  will  bring  i»- 
the  market:  McNuU  ▼.  Dtx,  83  Mich.  328;  WinUr  ▼.  MeMaiam,  37  Od.  S66; 
29  Am.  St.  Rep.  943.  A  bneband  eannot  oonrey  property  to  his  wifo  as  hav 
separate  pcoperty  whiob  hs  ia  emposrerod  to  asll  as  ^{cnk  9Vfar  t.  B^bmm^ 
128  UL  136;  15  Am.  St.  Bap.  97»  and  note. 

AoaMGY— NoTioa  ov  Aoaxr^a  AomoBiTT.— Oao  dealing  with  a  ipoclai 
agent  ia  boaod  at  his  peril  to  kuow  the  extent  of  tho  agent'a  anthority: 
Cleveland  ▼.  Peart,  63  Vt.  127;  25  Am.  St.  Rep.  748,  and  note;  .^dlMsa  T. 
Aktbama  eie.  Mfg.  Ok,  90  Ak.  596|  iWler  t.  Yktm,  17  0^.  307;  C^|i■  vw 
CoaAitmkAiia,  Work^  80  Qa.  97. 
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JvncnnsT  ov  DnnramaB  am  Bm  Jodkoata.  —  Final  JadgoMBt  an  goMBsi 

demnrreTt  after  plaintiff  haa  doclinod  to  amend*  predndas  him  boat  i^ 
covering  upon  the  same  caose  of  action  in  another  soit. 

JUDQMBNT  ON  DbMURKBR,  WITH  LSAVB  TO  AhBVD,  AS  Rb  JinnOATA.  — Jodg- 

on  general  demurrer,  witii  leave  to  plaintiff  to  amend,  is  not  final;  aad  tf 
he  subaeqaently  saflers  a  noasait  and  oliuiaa  a  dismissal,  tha  jailfiasat 
on  demurrer  ia  not  coaolaaiTo  against  him  as  rt^judieaitu 

JuroMBNT  TO  HAVB  AuTUOBiTT  ov  Rbb  JUDICATA  must  bo  a  definithro  J«dg- 
meat  of  condemnation  or  dismissal,  upon  the  merits  of  the  oasa. 

ArrxAL.  —  FaiLinta  of  Couinr  to  Sitbtaih  demnrrerv  will  aot  ba  lofiawad  am- 
appeal*  anUas  asaigaod  as  error  ia  the  lower  ooart. 

L.  H.  BlevinSj  W.  R.  Neal^  and  Surges  and  Dtbrett^  tat  tfae- 

appellant. 

/.  D.  Owinn^  for  the  appdke. 

Gainiss,  a.  J.  The  af^IIant  brooglit  this  action  to  recover 
of  the  appellee  damages  for  the  failore  to  deliver,  in  acoofd- 
ance  with  its  contract,  two  hundred  balee  of  cotton.  It  was> 
alleged  in  the  petition,  in  effect,  that  the  defendant  eompanj 
undertook  to  transport  the  cotton  from  New  Brannfris  to  Ana- 
tin,  and  to  deliver  it  to  plaintiff's  own  order;  and  that  tho 
defendant,  without  his  consenti  delivered  the  cotton  to  one 
Barbeck,  whereby  the  plaintiff  was  damaged  $503.  It  wa» 
admitted  that  Barbeck  had  paid  the  plaintiff  the  fall  valiia  of 
the  ootton,  except  the  sum  jost  named. 
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To  the  petition  the  defendant  pleaded  an  estoppel  by  a  fixr- 
<ner  judgment.  It  waa  alleged  in  the  anawer  which  set  up 
-this  defense  that  in  a  certain  suit  in  the  district  ooort  of  Tra- 
yna  County,  brought  by  the  plaintiff  in  the  present  suit  against 
this  defendant  and  others,  upon  the  same  cause  of  actioa 
which  is  sued  upon  in  this  case,  a  demurrer,  interposed  by 
this  defendant  to  the  plaintiff's  petition,  was  sustained  by  the 
<K>urt,  and  the  suit  dismissed.  A  transcript  of  the  proceed- 
tngs  in  the  former  suit  was  made  a  part  of  the  answer,  from 
which  it  appears  that  the  International  and  Great  Northern 
Railway  Company,  and  H.  Barbeck,  as  well  as  the  present  de- 
fendants, were  parties  defendant  in  that  action.  It  also  ap* 
peared  that  at  the  June  term,  1886,  of  the  district  court  of 
Travis  County,  the  court  sustained  the  general  demurror  of  the 
railway  companies  to  the  petition,  and  gave  the  plaintiff  leave 
to  amend;  and  that  at  the  same  time  it  overruled  the  demurs 
rers  ci  the  defendant  Barbeck,  and  continued  the  cause  until 
the  next  term  of  the  court.  At  the  next  term  the  plaintiff, 
without  amending,  appeared,  and  was  permitted  to  dismiss  his 
suit. 

The  court,  in  the  case  now  before  us,  instructed  the  jury 
that  the  record  of  the  suit  in  the  district  court  of  Travis 
County  sustained  the  plea  of  res  adjudicata^  and  directed  a 
verdict  for  the  defendant.  We  think  that  ruling  was  errone* 
ous. 

It  may  be  considered  settled  law  in  this  state,  that  when  a 
general  demurrer  to  a  petition  is  sustained,  and  the  plaintiff 
declines  to  amend,  and  a  final  judgment  is  rendered  against 
him,  he  is  precluded  by  the  judgment  from  a  recovery  upon 
the  same  cause  of  action:  Bomar  v.  Parker^  68  Tex.  485*  Par* 
her  V.  Spencer,  61  Tex.  155;  Dixon  v,  Zadek^  69  Tex*  529;  Gi- 
rardin  v.  Deariy  49  Tex.  243. 

But  the  question  for  our  consideration  is,  whether  or  not  an 
interlocutory  judgment  sustaining  a  demurrer  to  a  petition 
and  granting  leave  to  amend,  and  the  subsequent  dismissal 
of  the  case  by  the  plaintiff,  are  to  be  treated  as  such  a  definite 
determination  of  the  controversy  upon  the  merits  as  will  estop 
the  plaintiff  from  asserting  the  same  cause  of  action  in  a  new 
suit. 

We  are  of  the  opinion  that  the  question  should  be  answered 
in  the  negative.  When  a  general  demurrer  to  a  petition  is 
sustained,  and  the  plaintiff  declines  to  amend,  he  practically 
confesses  thas  he  has  alleged  in  his  pleading  every  fact  he  is 
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prepared  to  prove  in  support  of  his  action.  Therefore  in  auch 
a  case  nothing  remains  to  be  done  except  to  render  a  jadg- 
ment  for  the  defendant  Since  the  defendant,  by  his  demur- 
rer, has  admitted  the  facts  of  the  plaintiff's  case,  we  see  do 
reason  why  the  judgment  should  not  be  regarded  as  a  oodcIq- 
sive  determination  of  the  litigation  upon  its  merits.  80|  also, 
if  the  plaintiff  takes  leave  to  amend,  but  fails  to  do  so,  and 
judgment  is  rendered  against  him  for  that  reason,  it  is  as  if 
he  had  declined  to  amend  in  the  first  instance.  But  when  he 
takes  leave  to  amend,  he  virtually  asserts  that  he  has  not  set 
up  his  whole  case  in  his  petition;  and  although  the  judgment 
is  that  his  petition  does  not  show  a  cause  of  action,  yet  the  leave 
to  amend  takes  from  the  judgment  that  quality  of  finality 
which  is  necessary  to  make  it  an  estoppel,  and  thus  ''sets  the 
matter  at  large."  However,  as  before  said,  if  the  plaintiffy 
after  taking  leave,  fails  to  amend,  and  the  court,  becaose  of 
that  failure,  dismisses  his  suit,  it  ought  to  be  treated  as  if  he 
had  declined  to  amend,  at  the  time  the  demurrer  was  sustained, 
and  as  if  the  final  judgment  had  then  been  rendered.  But  if^ 
while  the  case  is  left  open  by  the  leave  granted,  the  plaintiff, 
with  the  permission  of  the  court,  volutarily  dismisses  his  suit, 
in  our  opinion  the  judgment  sustaining  the  demurrer  ought 
not  to  be  held  conclusive  upon  him.  *^  A  judgment,  to  have 
the  authority  or  even  the  name  of  re$  jndieaJta^  must  be  a  defini- 
tive judgment  of  condemnation  or  dismissal ":  Freeman  on 
Judgments,  sec.  61,  quoting  2  Pothier  on  Obligations.  By  dis- 
missal as  here  used,  we  understand,  not  a  mere  nonsuit  or 
discontinuance  by  the  plaintiff,  but  a  dismissal  by  the  coart 
upon  the  merits  of  the  action.  The  supreme  court  of  New 
York  says:  '*  By  discontinuance  of  an  action,  the  further  pro- 
ceedings in  that  action  are  arrested  not  only,  but  what  has 
been  done  therein  is  also  annulled,  so  that  the  action  is  as  if  it 
never  had  been.  If  a  suit  be  discontinued  at  any  stage,  or  the 
judgment  therein  be  set  aside,  vacated,  or  reversed,  then  the 
adjudication  therein  concludes  no  one,  and  it  is  not  an  estop- 
pel or  bar  in  any  sense  ":  Loeh  v.  WilliBy  100  N.  Y.  231.  In 
the  case  cited,  the  judgment,  which  was  pleaded  as  an  estop- 
pel, was  rendered  after  a  trial  upon  the  merits,  and  the  plain- 
tiff had  been  allowed  by  the  court  to  discontinue  his  action 
after  the  judgment  was  rendered.  The  decision  was  not  that 
it  was  proper  for  the  court  to  permit  the  discontinuance,  but 
that  it  had  the  power  to  do  so,  and  that  the  discontinuance 
vacated  the  judgment  previously  rendered  in  the  case. 
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The  appellee  insists  that  the  court  should  have  sustained 
ita  demurrers  to  the  petition,  and  that  therefore  the  judgment 
should  be  affirmed.  In  order  to  have  the  rulings  of  the  court 
made  against  it  revised,  the  appellant  should  have  filed  as- 
signments of  error.  But  if  this  had  been  done,  and  we  should 
have  concluded  that  the  petition  was  insufficient,  we  could 
not  affirm  the  judgment.  This  would  be  to  deprive  the  plain- 
tiff of  the  right  to  amend.  We  could,  however,  have  decided 
the  question  for  the  guidance  of  the  court  below  upon  another 
triaL 

For  the  error  in  the  proceedings  which  has  been  pointed  out 
the  judgment  is  reversed  and  the  cause  remanded. 


JvDOMUiT  OR  DmuBBBB  AB  Rss  JuDiOATA.  — Where^  to  sn  aetion  npon 
a  jiidgm«iiit»  a  demamr  to  the  complaint  u  soatained  upon  the  groand  that 
the  court  had  no  jurisdiction^  and  judgment  is  rendered  upon  such  demurrer^ 
it  is  final,  and  precludes  the  bringing  of  another  action  upon  the  judgment 
demurred  to:  McLavghVm  ▼.  Dooom^  40  Kan.  892;  10  Am.  St  Rep.  210^  and 
note. 

A  judgment  overruling  a  demurrer  to  a  complaint,  and  allowing  the  de» 
fendant  to  plead,  is  simply  an  interlocutory  order,  and  does  not  estop  the 
defendant  to  set  up  the  same  matter  in  the  proper  method:  Bakmr  t.  GWn% 
106  N.  a  218. 
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Powns  OF  Attorivst  aks  to  bs  Stbiotlt  Cokstrubd. 

POWBBS  OF  AtTORNBT  DBLBOATIBe   AUTHORITT  TO  PBBfOBM  SnCIflO  Aci% 

and  also  con  tain  ing  general  words,  are  limited  to  the  partienlar  acts  an* 
thorized. 

PowBB  ov  Attobnbt  TO  Sbll  avd  Govvbt  Lahd^  and  also  contaiaiiig  geo* 
oral  words,  does  not  include  power  to  conTcy,  in  discharge  ol  a  deht  cr 
in  settlement  of  an  adverse  claim. 

PowBR  or  Attorn  BT  Qiybn  to  a  PABTirBBBBiF  may  be  ezeeated  by  a  mem- 
ber of  the  firm. 

Dbbds  —  Dbfbctivb  AcKHOWLBDOMBirr.  —  Where  the  certificate  of  acknowl. 
edgment  to  a  deed  fails  to  show  that  the  grantors  were  known  to  the 
officer  taking  it^  or  that  they  were  proved  to  him  on  the  oath  of  another 
to  be  such  grantors,  and  fails  to  use  any  equivalent  expression,  the  omis- 
sion is  fatal  to  the  validity  of  the  deed, 

Obbds — Latbmt  AHBiournr  ~  Evidbkcb  to  Expladi.  —  Where  the  deeds 
in  a  chain  of  title  contain  such  latent  ambiguity  in  the  description  as  to 
render  them  inadmissible  in  evidence,  but  such  description  contains  data 
by  which  the  land  conveyed  may  be  identified,  extraneous  evidence  is 
admissible  to  explain  such  ambiguity,  and  identify  the  land  oonveyed. 
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Thomaa  T.  EweU^  for  the  appellaoL 

Tarlton,  J.,  Section  B.  This  suit  was  instituted  in  form 
of  trespass  to  try  title  by  appellee  against  appellant,  on  Decem- 
ber 29,  1885,  in  the  district  court  of  Hood  County,  to  reooror 
the  W.  R.  Martin  640  acres  survey  in  that  county.  After  the 
patent,  appellee's  title  consisted  of  consecutive  transfers  to 
himself,  the  first  of  these  transfers  being  a  letter  of  attorney 
from  Richard  B.  Kimball,  the  patentee  of  the  land,  to  Richard 
Kimball,  together  with  a  deed  thereunder,  execated  by  the 
attorney  in  fact,  Richard  Kimball,  to  Rebecca  De  Cordovai 
embracing  a  number  of  surveys  in  Hood  and  Brath  oountieSi 
the  power  of  attorney  bearing  date  January  11,  1868,  the  deed 
August  23,  1871. 

Appellant  claims  through  a  judgment  for  debt  from  the 
district  court  of  Galvestoo  County,  against  the  patentee.  Rich- 
anl  B.  Kimball,  in  favor  of  R.  Ostermann,  dated  June  9,  1869, 
and  on  which  executions  issued  annually  until  June  5,  1878, 
the  date  of  the  last  execution,  until  May  6, 1884,  when  the  ex* 
ecution  issued  under  which  one  James  M.  Robinson,  the  vendor 
of  appellant,  bought  July  1, 1884,  after  due  levy  and  advertiee- 
metit.  Appellant  claims  that  the  judgment  referred  to  was 
recorded  in  Hood  County  in  1876. 

The  court  rendered  judgment  for  the  plaintiff  for  the  land 
as  described  in  the  petition,  and  from  this  judgment  the  de- 
fendant appeals. 

No  conclusions  of  law  and  fact  are  hi  the  reoord. 

The  plaintiff  read  in  evidence,  over  the  objection  of  defend* 
ant,  a  quitclaim  deed  from  Richard  B.  Kimball,  through  faii 
attorney  in  fact,  Richard  Kimball,  to  Rebecca  De  Cordova, 
reciting,  as  the  consideration  thereof,  ^'  the  release  to  him  by 
the  said  Rebecca  De  Cordova  of  all  her  claims,  right,  title,  and 
interest  in  and  to  the  Texas  lands  of  the  said  Richard  B.  Kim- 
ball, or  the  proceeds  thereof^  and  more  especially  the  interest 
in  said  lands  derived  by  the  said  Rebecca  De  Ccdrdova  by  vir- 
tue of  an  instrument  executed  in  her  favor  by  the  said  Richard 
B.  Kimball,  and  bearing  date  January  22,  1852,  and  by  virtue 
of  a  certain  agreement  made  by  the  said  Richard  B.  Kimball 
and  Rebecca  De  Cordova,  dated  February  20,  1869.  Appel- 
lant's objection  to  this  instrument  was,  that  its  execution  by 
Richard  Kimball  was  not  authorized  by  the  power  of  attorney 
under  which  he  claimed  to  act;  and  we  are  called  upon  by  his 
first  assignment  of  error  to  review  the  action  of  the  oourt  ir 
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oYorruliDg  the  objection.  The  power  of  Attorney  redtes  that 
the  attorney  in  fact,  Richard  Elimball,  la  authorised  "  to  take 
full  and  absolute  charge  of  all  my  buainesa  and  aflfaire  what- 
fioever  in  the  state  of  Texas;  to  denuind|  sue  for,  recover,  and 
receive  all  and  any  debts  dne  me;  to  compound  the  same  in  his 
discretion,  and  give  acquittances  and  discharges  therefor;  and 
further,  to  make  contracts  for  the  sale  of  any  and  all  tracts  of 
land  owned  by  me  in  said  state  of  Texas,  at  any  price  in  the 
discretion  of  my  said  attorney;  and  as  my  agent  and  attorney 
hereby  constituted,  to  execute  full  and  sufficient  deeds  of  oon- 
Toyance  in  law  to  any  person  or  persons  to  whom  ha  may  or 
shall  make  sale  of  any  of  my  lands  aforesaid,  and  legally  to 
acknowledge  and  deliver  the  same,  and  receive  firom  the  pur- 
chaser or  purchasers  the  consideration  money  therefor;  and 
make  contracts  for  the  leasing  of  any  of  my  said  real  estate, 
and  for  the  improvement  thereof^  according  to  his  discretion, 
and  to  execute  leases,  grant  privileges,  and  generally  to  man- 
age, direct,  and  control  all  matters  connected  with  or  apper- 
taining to  my  property  in  the  state  of  Texas;  hereby  revoking 
by  this  instrument  any  previous  power  of  attorney  by  me  exe- 
cuted, relating  to  my  property  in  Texas,  giving  and  hereby 
granting  to  my  said  attorney  full  power  and  authority  in  and 
about  the  premises  to  use  all  due  means,  cause,  and  process  in 
the  law  for  the  full,  effectual,  and  complete  execution  of  the 
business  aforedescribed,  and  in  my  name  to  make  and  execute 
due  acquittance  and  discharge,  and  for  the  premises  to  appear 
and  the  person  of  me  the  constituent  to  represent,  before  any 
governor,  judge,  justice,  officers  and  ministers  of  law  whatso- 
ever, in  any  court  or  courts  of  judicature,  and  there,  on  my 
behalf,  to  answer,  defend,  and  reply  unto  all  actions,  causes, 
matters,  aqd  things  whatsoever  relating  to  the  premises.  Also 
to  submit  any  matter  in  dispute  respecting  the  premises  to 
arbitration  or  otherwise,  with  full  power  to  make  and  substi- 
tute, for  the  purposes  aforesaid,  one  or  more  attorneys  under 
my  said  attorney,  and  the  same  at  pleasure  to  revoke;  and 
generally  to  say,  do,  act,  transact,  determine,  accomplish,  and 
finish  all  matters  and  things  whatsoever  relating  to  the  prem- 
ises, as  fully,  amply,  and  effectually  to  all  intents  and  pur- 
poses as  I,  the  said  constituent,  if  present,  ought  or  might 
personally,  although  the  matter  should  require  more  special 
authority  than  is  herein  comprised,  I,  the  said  constituent, 
ratifying,  allowing,  and  holding  firm  all  and  whatsoever  my 

Am.  ST.  Bsr-  Vol.  XX  VI.  —  68 
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said  attorney  or  bis  Bubstitntes  shall  lawfully  do  or  cause  to 
be  done  in  and  about  the  premises  by  virtue  of  these  presents." 

It  sufficiently  appears  from  the  recitals  in  the  deed  that  the 
trar)saction  therein  referred  to  was  the  settlement  of  some  in- 
terest held  or  claimed  by  Mrs.  Rebecca  De  Cordova  in  the 
huids  of  Richard  B.  Kimball,  or  the  proceeds  of  them.  The 
transaction  was  plainly  not  a  sale.  ^*  A  sale  is  defined  to  be 
an  agreement  by  which  one  of  two  contracting  parties,  called 
the  seller,  gives  the  thing  and  passes  the  title  to  it  for  a  certain 
price  in  current  money  ":  Hampton  v.  Moorhead^  62  Iowa,  93. 
"  It  differs  from  accord  and  satisfaction,  because  in  that  con- 
tract the  thing  is  given  for  the  purpose  of  quieting  a  claim, 
and  not  for  a  price  ":  Bouvier's  Law  Diet  The  deed  in  ques- 
tion excludes  and  negatives  the  idea  of  price  or  money  paid. 
Under  the  terms  of  the  power  of  attorney,  was  Richard  Kim- 
ball, the  agent,  authorized  to  execute  deeds  in  discharge  or 
adjustment  of  adverse  claims  preferred  by  Rebecca  De  Cor- 
dova against  Richard  B.  Kimball?  It  appears  from  the  letter 
of  attorney  that  it  is  only  in  connection  with  the  sale  of  lands 
that  he  is  authorised  to  execute  conveyances;  and  snch  power 
is  not  elsewhere  conferred  in  the  instrument,  unless  it  be  in- 
cluded in  the  expression,  '*to  take  full  and  absolute  charge  of 
all  my  business  and  affairs  in  Texas,  and  to  say,  do,  act,  trans- 
act, determine,  and  finish  all  matters  and  things  whatsoever 
relating  to  the  premises,  as  fully,  amply,  and  effectually  to  all 
intents  and  purposes  as  I  might,  etc.,  although  the  matter 
should  require  more  special  authority  than  is  herein  com- 
prised." 

Powers  of  attorney,  unlike  deeds  and  wills,  are  to  be  strictly 
construed;  the  authority  delegated  is  limited  to  the  meaning 
of  the  terms  in  which  it  is  expressed:  1  Devlin  on'Deeda,  sec. 
358;  8kagg$  y.  Murehisony  63  Tex.  853;  and  "  where  the  an* 
thority  to  perform  specific  acts  is  given,  and  general  words  are 
also  employed,  such  words  are  limited  to  the  particular  acts 
authorized":  Mecham  on  Agency,  sec.  818;  BiUingB  y.  Morrow^ 
7  Cal.  171;  68  Am.  Dec.  235.  It  follows,  then,  that  these  gen- 
eral expressions,  however  broad,  are  to  be  referred  to  the  par- 
ticular acts  elsewhere  specified  and  authorised;  and  as  the 
power  to  execute  conveyances  is  given  only  with  reference  to 
the  power  to  sell,  that  unless  the  power  to  execute  deeds  for 
the  sale  of  land  includes  the  power  to  execute  deeds  in  dis* 
charge  or  settlement  of  claims,  the  conveyance  in  question 
was  unauthorized  by  the  letter  of  attorney.    It  is  well  setUed 
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that  a  power  to  convey  in  sale  of  lands  does  not  authorise  a 
conveyance  in  exchange  or  partition  of  lands:  Mecham  on 
Agency,  sees.  326,  329;  Reese  v.  Medloek,  27  Tex.  120;  84  Ara. 
Dec.  611;  Borel  v.  Rollins,  80  Cal.  408.  And  the  reasoning  by 
which  we  reach  the  conclusion  that  the  power  to  sell  does  not 
include  the  power  to  exchange  or  partition  impels  the  conclu- 
sion that  the  power  to  sell  and  convey  does  not  include  the 
power  to  convey  in  discharge  of  a  debt  or  a  claim.  In  Berry 
V.  Hamage^  39  Tex.  638,  and  in  Moss  v.  Berry^  53  Tex.  633,  a 
power  of  attorney  abounding  in  general  expressions  delegating 
authority  was  held  insufficient  to  authorize  the  sale  of  land, 
though  it  empowered  the  execution  of  conveyances  on  the 
discharge  of  debts  due  the  constituent.  We  think  that  the 
converse  should  hold  in  this  case,  where  the  authority  is  spe- 
cifically given  to  execute  deeds  for  the  sale  of  land,  but  not  in 
the  discharge  of  adverse  claims  to  land.  It  may  be  that  the 
execution  of  this  deed  was  afterward  ratified  by  Richard  B. 
Kimball,  by  an  acceptance  of  the  consideration  stated,  or  by 
such  acts  under  its  provisions  as  would  operate  as  an  es- 
toppel: Zimpelman  v.  Keating^  72  Tex.  320;  Mecham  on  Agency, 
sec.  129.  If  so,  it  devolved  upon  the  appellee  claiming  there- 
under to  prove  ratification:  Reese  v.  Medloekf  27  Tex.  124;  84 
Am.  Dec.  611.  It  does  not  appear  that  Richard  B.  Kimball 
was  ever  notified  of  its  execution,  or  that  he  has  in  any  way 
accepted  any  benefit  derived  from  it.  We  are  to  be  under- 
stood as  passing  upon  the  sufficiency  of  the  deed  under  the 
power  of  attorney  adjudged  solely  by  its  recitals.  Applying 
this  test,  we  think  the  deed  was  improperly  admitted. 

Appellant's  second  assignment  of  error  questions  the  cor- 
rectness of  the  court's  ruling  in  admitting,  over  objection,  a 
deed  to  Monks  and  Cobb,  dated  in  1872,  and  signed  **  Rebecca 
De  Cordova,  by  C.  R.  Johns  A  Co.,  per  W.  Von  Rosenberg." 
The  objections  were:  1.  The  power  of  attorney  under  which 
the  deed  was  executed  was  in  the  name  of  ^  C.  R.  Johns  <& 
Co.,"  and  would  not  support  the  deed  when  signed  by  only 
one  member  of  the  firm  in  the  name  of  the  firm.  2.  It  does 
not  appear  that  Von  Rosenberg  was  a  member  of  the  firm  in 
1871,  the  date  of  the  power  of  attorney. 

Both  objections  were,  we  think,  properly  overruled.  In 
urging  the  first  objection,  appellant  relies  upon  the  rule  that 
when  authority  is  delegated  to  two  or  more  persons  all  must 
concur  in  the  execution  of  such  authority:  Story  on  Agency, 
sec.  42.    This  rule  applies  where  the  power  is  given  to  two 
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peraofM  by  tbeir  names  as  individuak,  and  when  so  delegated, 
though  p  irtners,  each  must  act  individually.  This  priociple, 
hoxrerer,  does  not  obtain  where  a  power  is  conferred  upon  a 
paruiership  as  suoh.  In  sQck  a  oaee,  the  parioership  becomes 
the  agent;  the  individuals  do  not  become  sq^rats  aod  aoveral 
agents.  £ach  member  of  the  firm,  within  the  eoope  of  the 
partnership,  is  the  agent  of  the  firm,  and  all  are  aocoaotable 
for  the  acts  of  each.  The  authority  is  delegated  with  reference 
to  these  principles:  Mecham  on  Agency,  sees.  65,  70;  DefMm 
V.  Underwood,  37  Minn.  101;  fi  Am.  St.  Rep.  827;  Chrdom  w. 
Buchanai^  6  Yerg.  71. 

The  firm  name^  *'C.  B.  Johns  A  Ca,"  was  signed  by  the  in* 
dividual  W.  Von  Rosenberg.  The  deed  was  dated  in  1872, 
and  it  was  proved  that  Von  Rosenberg  was  then  a  member  of 
the  firm  of  C.  R.  Johns  &  Ga  These  tatcU  we  think  were 
sufiieient  to  justify  the  presumption,  in  the  absence  of  testi* 
mony  to  the  contrary,  that  Von  Rosenberg  was  a  member  of 
the  firm  of  C.  R.  Johns  <fe  Co.  when  the  power  of  attorney  was 
executed  in  187L 

In  his  third  assignment  of  error  appellant  complains  that 
the  court  erroneously  overruled  his  objection  to  the  introdnc- 
tion  in  evidence  of  the  deed  from  Monks  and  wi£e  to  G.  W. 
and  W.  F.  Horton.  We  sustain  appellant's  contention.  The 
deed  was  dated  November  12,  1879,  and  the  certificate  of  ac- 
knowledgment fails  to  show  that  the  grant(Mrs  were  either  known 
to  the  officer,  or  that  they  were  proved  to  him  on  the  oath  of 
another  to  be  the  persons  who  executed  the  instrument,  and 
the  certificate  failed  to  use  any  equivalent  expression.  Since 
the  adoption  of  our  Revised  Statutes,  such  an  omisaion  is  fatal 
to  the  acknowledgment:  Rev.  Stats.,  arts.  4309, 4812;  Haydem 
V.  Moffait,  74  Tex.  648;  16  Am.  St.  Rep.  866;  Jf^iOs  y.  Ander- 
Bon,  78  Tex.  207. 

The  appellant  in  his  third  and  fourth  assignments  complains 
of  the  action  of  the  court  in  overruling  his  objections  to  the 
deeds  from  Charles  Cobb  to  Joseph  Monks,  and  from  Monks 
to  Q.  W.  and  W.  F.  Horton,  and  from  Q.  W.  and  W.  F.  Hor- 
ton to  J.  H.  Traylor.  The  objections  are  founded  on  the 
alleged  insufficiency  of  the  description  contained  in  the  deeds, 
on  account  of  both  patent  and  latent  ambiguity.  Without  de- 
tailing or  analyzing  the  matters  of  description,  we  deem  it  only 
necessary  to  say  that  in  our  opinion  there  is  such  ambiguity 
in  the  description  as  to  render  the  deeds  inadmissible,  as  they 
were  ofiered  unaided  by  other  testimony,  but  that  the  ambigu* 
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it  J  h  hitent,  not  patent,  and  that  as  the  descriptions  contains 
data  by  which  the  land  conveyed  might  be  identified,  resort 
for  that  purpose  might  be  had  on  another  trial  to  extraoeous 
eiidtfice:  Kingtion  ▼.  PUHm,  46  Tex.  101. 

It  is  finaeceffsarj  to  consider  the  remaining  assignment  of 
error. 

For  the  errors  pointed  oat»  we  think  that  the  judgment 
should  be  reversed  and  the  cause  remanded,  and  we  so  report. 

AoBNCT  —  PowsK  or  ▲TroKRXT  —  How  GbifSTSVKD.  — Powvrt  of  ftttor- 
ney  receive  a  strict  oonstmotioii,  aod  the  aothori^  by  tbem  it  never  extended 
beyoml  that  expreased  in  terms,  or  absolutely  necessary  to  oarry  the  anthor- 
ity  into  etf«ict:  OUberi  v«,  Hoio^  45  Minn.  121;  22  Ank  St  Eep.  724^  and  ex- 
tern led  note;  OoM}f  T.  Metcalfe  76  Tex.  455;  16  Am.  St  Rep.  912,  and  nota; 
[jimy  T.  Burr,  96  Mo.  85;  88  Aos.  Deo.  135,  and  note;  Oamdem  efe.  Am'n  ▼• 
^•M«s^  63  N.  J.  li.  189$  Ihm-akr.  More,  86  NeK  736. 

AcKNowLBDOMHiiT  —  What  mtot  Contaim.  —  An  aoknowledgmenl  to 
a  deed  whiob  fails  to  recite  that  the  grantor  was  personally  known  to  the 
officer  U  fatally  defective:  TuUff  v.  Dams,  30  IlL  103;  83  Am.  Deo.  179,  and 
note;  Wolf  v.  Fogarly^  6  Oal.  224;  65  Am.  Dec.  509,  and  note;  Salmon  v. 
U^,  80  Tex.  183;  ifciTie  r.  Andermm,  78  Tex.  207.  It  is  not  necessary  that 
tlM  certifieate  of  acknowlodgaent  of  a  deed  by  an  adoMnistratar  should  re- 
-  cite  that  the  grantor  waa  personally  known  to  the  offioers  Hmghn  v.  MdMO^ 
102  Mo.  77. 

Dkjkds  —  AMBiwrnr  w  —  Extraveous  Etidkngx  to  Bxtlaih.  —  Bvidenoa 
is  admissible  to  explain  ambiguities  in  a  deed:  Palmer  ▼•  FarrtU,  129  Pa.  St 
182;  15  Am.  St  Rep.  708,  and  noteu  Reference  may  be  had  to  another  deed 
few  snob  pnrpesox  OampbeU  v.  McArthurp  2  Hawks,  ^11  Am.  Dee.  738,  and 
uotOb  Svidaaoe  is  admidsible  to  show  whether  a  person  intended  an  instm* 
ment  to  be  a  will  or  a  deed:  Rabertmm  v.  Dunn,  2  Marph.  133;  6  Am.  Deo.  62& 
In  order  to  explain  doubts  in  a  deed,  the  oonrt  may  consider  the  condition 
off  the  property,  state  of  the  title,  or  other  material  matters,  to  aid  it  in  its  In* 
terpretatioos  (kmrnm  ▼.  Bmmmu,  44  Minn.  294.  Where  descriptions  In  a  deed 
are  oneertain,  re£srenoe  may  be  had  to  prior  deeds  conveying  the  same  landi 
McAfee  ▼.  ArUne,  83  Oa.  645.  See  Qruimr  t.  LMfwmnkr^  42  Minn.  99| 
Baytnowi  ▼.  NomI^  67  Conn.  447. 
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(Bl  TnZAS,  044.] 

Ivfaht^s  DnD  v  Voidablb,  hot  Void;  and  in  order  to  avoid  it^  he  mnl 
disaffirm  it  within  a  reasonable  time.  What  is  inoh  reasonable  time  ia 
a  question  of  fact 

IhTAVCT — COVBRTURK  —  WhKN  ExOUSKS  LaCHIS  in  DlSAmRMINQ  A  DXXD. 

—  A  married  woman  may  lie  barred  by  lapie  of  time  from  disaffirming  her 
deed  made  during  infancy;  but  her  coverture  should  be  consiilered  in 
dstemutting,  aa  a  question  of  faet,  whether  the  disaffirmance  has  been 
attempted  within  a  reasonable  time  or  not 
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IjfFA.voT^RiOBT  TO  DzsAFFiRM  Debd. — The  ooiiTeyMios  of  had  to  sa 
innocent  parcha«er  for  Talae  by  the  grantee  of  an  infant  will  not  bar 
the  right  of  the  latter  to  diaaffirm  his  oonrejance  within  a  reaaooablo 
time. 

Ihfanot — DuAJTiRMAMCS  OF  Dked*  — A  oonToyBDoe  hf  %  granter  or  kii 
heirt  ia  one  mode  of  disaffirming  his  prior  deed  mado  during  infaBflj. 

iMFANor  —  Attornkt  Fsbs  ab  Kbcbssabiis.  —  Beneficial  legal  oonrieeo  ia 
defense  of  the  rights  of  an  infant  may  be  ooastdwed  as  neoeasariesy  aad 
oonstitute  a  ralid  eonsideration  for  a  deed  to  a  share  of  the  land  rooov* 
ored. 

H.  L.  Stone  and  John  D.  Lee^  for  the  appellanta. 

SimpHns  and  Neblelt^  for  the  appellee. 

Gainks,  a.  J.  The  appellants,  Overton'  Searcy  and  Shelby 
Senrcy,  brought  this  suit  by  their  guardian  to  recover  of  de* 
feiidant  a  tract  of  one  handoed  acres  of  land,  and  obtained  a 
judgment  for  an  undivided  interest. 

There  is  no  statement  of  facts  filed  in  the  record,  bnt  tha 
case  is  brought  here  upon  the  conclusions  of  fact  and  law  of 
the  judge  who  tried  the  case  below  without  a  jury.     From 
the  findings  of  fact,  it  appears,  in  substance,  that  Annie  B. 
Hollings worth,  then  a  minor,  and  others  owned  a  large  sur- 
vey of  land  known  as  the  Haggerty  survey;  that  their  inter* 
est  had  been  in  common,  but  had  been  severed  by  partition; 
that  the  heirs  of  Haggerty  brought  suit  for  the  entire  land 
against  the  other  owners,  but  did  not  make  Annie  a  party* 
She  had  no  legally  appointed  guardian,  but  her  step-father, 
hearing  of  the  suit,  wrote  to  Simpkins  and  Simpkins,  attor- 
neys at  law,  requesting  them  to  look  after  her  interest  in  the 
land,  and  to  take  such  steps  as  were  necessary  to  protect  her 
rights.     They  obtained  of  the  court  leave  for  her  appearance 
as  a  party  defendant,  and  filed  an  answer  for  her.    The  cause 
went  to  trial,  and  resulted  in  a  judgment  for  the  defendants. 
Subsequently  she  conveyed  to  Simpkins  and  Simpkins  the 
land  in  controversy  in  this  suit  in  consideration  of  their  ser^ 
vices.     Her  interest  in  the  Haggerty  survey  was  about  750 
acres,  as  shown  by  the  petition  in  this  case,  and  the  tract  in 
controversy  is  a  part  of  it.     At  the  time  of  the  conveyance  she 
was  about  sixteen  years  old.     While  still  a  minor,  in  October, 
1882,  she  married,  and  died  in  July,  1883,  leaving  as  her 
heirs  her  mother,  a  married  woman,  and  appellants,  her  half 
brother  and  sister,  and  her  husband,  one  Blanks.    Her  mother 
died  in  December,  1883,  leaving  appellnnfs  as  her  only  sur- 
viving children.     Blanks  conveyed  his  interest  in  the  land  to 
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the  appellant  Overton  Searcy.  The  object  of  the  suit  was  to 
disaffirm  the  deed  to  Simpkins  and  Simpkins,  and  recover 
the  land.  The  court  gave  judgment  for  the  appellants  for  all 
the  interest  in  the  land  expept  that  inherited  by  the  mother, 
and  for  that  interest,  gave  judgment  for  defendant.  The 
judgment  is  assigned  as  error,  and  appellants  maintain  that 
they  should  have  had  judgment  for  the  whole. 

An  infant's  deed  is  voidable,  not  void;  and  it  is  well  settled 
in  this  state  that  in  order  to  avoid  it,  he  must  disaffirm  it 
within  a  reasonable  time  after  attaining  his  majority:  Kil* 
gore  v.  Jordan,  17  Tex.  841;  Stuart  v.  Baker^  17  Tex.  421; 
Bingham  v.  Barley ^  65  Tex.  281;  40  Am.  Rep.  801.  As  to 
what  is  a  reasonable  time,  there  is  an  irreconcilable  conflict 
in  the  authorities.  The  case  last  cited  recognises  the  rule 
that  when  mere  lapse  of  time  is  relied  upon  to  defeat  the 
right  of  avoiding  the  deed,  it  must  be  such  as,  under  all  the 
circumstances,  will  rebut  any  presumption  of  any  intended 
disaffirmance.  Without  passing  upon  the  correctness  of  the 
rule  thus  laid  down,  we  are  of  opinion  that  there  does  not 
appear  in  the  judge's  findings  of  fact  such  circumstances  as 
justified  the  court  in  holding  as  a  matter  of  law  that  the 
mother  of  appellants  at  her  death  was  barred  of  her  right  to 
avoid  the  deed.  We  think  the  question  of  a  reasonable  time 
one  of  fact  to  be  found  by  the  court  as  such,  or,  in  case  of  a 
trial  by  the  jury,  by  the  jury  under  proper  instructions  from 
the  court.  For  the  error  of  the  court  in  concluding  that 
the  appellants  cannot  recover  in  the  right  of  their  mother,  the 
judgment  will  be  reversed;  and  in  view  of  the  fact  that  the 
case  seems  to  admit  of  a  fuller  development  upon  another 
trial,  the  cause  will  be  remanded. 

There  are  other  questions  suggested  in  the  briefs  that  re- 
quire consideration.  The  authorities  at  common  law  seem  to 
be  that  a  married  woman  will  not  be  barred  of  the  right  of 
disaffirming  a  deed  made  during  infancy  at  any  time  during 
her  coverture.  We  think,  however,  that  rule  should  not  apply 
in  this  state.  It  is  true,  she  cannot  here  disaffirm  by  deed 
without  consent  of  her  husband;  but  she  can  disaffirm  by  suit 
without  his  concurrence.  Still,  we  think  that  coverture  is  a 
circumstance  to  be  considered  in  determining,  as  a  question 
of  fact,  whether  the  disaffirmance  has  been  attempted  within 
a  reasonable  time  or  not. 

Appellee  contends  that  when  the  grantee  of  the  minor  sells 
the  land  for  value  to  a  purchaser  in  good  faith,  the  right  of 
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disafflrmance  is  lost  We  haye  found  no  antYiority  to  support 
the  proposition.  Such  a  doctrine  would  enable  the  grantee  to 
make  the  deed  valid  bj  a  mere  sale  to  an  innocent  purchaser, 
and  would  practically  destroy  a  rule  established  to  protect 
minors  against  the  consequences  of  improvident  conveyances 
of  their  property. 

Appellee  also  maintains  that  the  appellant  Orerton  Searcy 
should  not  have  recovered  as  grantee  of  J.  6.  Blanks,  the 
surviving  husband  of  the  grantor  in  the  deed  sought  to  be 
avoided.  But  we  understand  the  law  to  be  that  a  conveyance 
by  the  grantor  or  her  hetrs  is  one  mode  of  disaffirming  the 
deed  of  an  infant 

Appellee  also  insists  that  the  legal  services  of  Sinapkins 
and  Simpkins  were  a  lawful  consid^ation  for  the  convey- 
anees,  and  that  the  land  cannot  be  recovered  without  paying 
a  compensation  for  that  consideration.  For  necessariee  fur- 
nished an  infant  the  law  implies  a  contract  These  are 
usually  food,  lodging,  wearing  apparel,  medicine,  medical  at* 
tendance,  and  the  means  of  an  education.  Such  is  the  more 
rigid  rule  of  the  common  law.  But  there  are  cases  which 
recognise  that  fees  of  attorneys  for  services  rendered  infanta 
may,  under  some  circumstances,  be  treated  as  necessaries,  for 
the  payment  of  which  the  law  will  imply  a  contract:  Epper* 
99n  V.  NugwfU,  57  Miss.  46;  84  Am.  Rep.  434;  ThraU  v.  Wrighi^ 
38  Vt.  494;  and  see,  for  a  general  discussion,  Hall  v.  Butter- 
fi$ld,  59  N.  H.  S54;  47  Am.  Repi  209.  Looking  to  the  con- 
dition of  a£Rairs  in  our  own  stats,  it  seems  to  us  that  to  refuse 
to  allow  an  attorney  who,  at  the  instance  of  a  next  friend^ 
has  instituted  a  suit  in  behalf  of  a  minor,  and  reoovered  for 
him  money  or  property,  to  claim  from  the  infant  a  reasonable 
compensation  for  his  services  would  be  to  establish  a  rule 
which  would  operate  to  the  prejudice  of  the  class  it  is  de* 
signed  to  protect  In  BU9h  case,  where  the  services  have  been 
beneficial  to  the  infant,  we  are  of  opinion  that  reasonable 
compenf^ation  should  be  allowed.  The  court  found  in  this 
case  that  the  deed  to  Simpkins  and  Simpkins  was  withont 
consideration.  That  should  be  made  to  depend  upon  the 
question  whether  their  services  were  beneficial  to  the  infant 
or  not.  If  so,  the  plaintiff  sheuM  in  no  event  recover  without 
an  offer  to  pay  and  the  payment  of  a  just  and  reasonable 
compensation.  We  have  had  some  diflSculty  in  determining 
whether  the  judgment  in  the  suit  of  Haggerty's  heirs  was 
oonclusive  in  her  favor.    If  not,  the  legal  services  in  the  suit 


Oct  1891.]  BXABOY  V.  HUNTSB.  841 

were,  as  to  her,  without  value.  But  we  think  the  judgment 
should  be  held  conclusive.  An  infant  may  bring  suit  by  a 
next  friend,  and  we  see  no  reason  why  he  may  not  intervene 
in  the  same  manner.  Annie  HoUingsworth  was  permitted  ta 
make  herself  a  party  defendant  in  the  suit,  and  we  think  she 
was  practically  an  intervener  asserting  her  claim  against  the 
plaintiffs  in  that  suit«  and  that  they  are  bound  by  the  judg- 
ment.  The  right  of  Bimpkins  and  Simpkins  to  compensation 
depended  upon  the  question  whether,  in  view  of  the  state  of 
the  title  and  the  attendant  expense  of  litigation,  it  was  bene- 
ficial to  her  interest  to  intervene  in  the  soit  or  not. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and 
the  cause  remanded. 


iMFAifTs  —  DsEDS  OF — Von>  OR  VoTDAXUL — The  dead  of  an  infant  Is 
voidable  only;  the  title  passes  by  it,  and  remains  in  the  grantee  nntil  some 
elear  act  of  disaffirmance  done  by  the  grantor  after  eoming  of  aget  Logan  ▼• 
QiMardim^  136  Pa.  8t.  68S;  20  Am.  St  Rep.  939»  and  note;  note  to  Cnd§  v. 
Van  B^liter,  IS  Am.  St  Rep.  575-670;  Mwkmm§  w.  Joluuon,  26  Ala.  446;  02 
Am.  Deo.  732;  Bool  w.  Mix,  17  WenO.  119;  31  Am.  Deo.  286,  and  notei  Ikle^ 
Y.  FadgeU,  27  a  a  800;  ffqfori  y.  Milkr,  S6  Ky.  572. 

Infamtb  — Covmrrax  of.  No  Bab  to  DaumBMAiicni  of  Dnniw<— An 
infaat  oMrried  woman  m  not  beetnd  by  her  deed*  though  oxeonted  and 
aeknowledged  in  oonfonnity  with  the  statute:  Harrod  ▼•  ifsfon^  21  A^ 
692;  76  Am.  De&  509.  and  note;  extended  noU  to  OmSg  t.  Vam  BMrn^  IS 
Am.  8t  R«p^  664-687,  688;  OmmmingB  w.  JBoonU,  82  lie.  26a 

IiiFA!iTs  ^  Dbaffibmancs  OF  Ofbm  OF — What  AMOuiris  TO. — Whoco 
a  minor  ezeontes  a  deed  of  oonveyanee^  and  after  attaining  majority  oeoYoys 
the  same  land  to  a  third  person,  the  seeond  deed  is  a  disafllrmaaoe  of  the 
ilnti  Ort^  ▼.  Fon  BMer,  180  Mow  5M;  18  Am.  8t  Rep.  669,  and  extended 
note  at  pages  662-667;  Peienon  v.  Laik,  24  Mo.  641;  69  An.  Dea  441,  and 


Infants ^ATroBNsm'  Fxn  as  Nkoissarib.— The  eotato  of  an  infant 
is  Bable  for  the  fees  of  counsel  whose  serriees  were  benefieial  thereto:  Epper* 
mm  V.  Nugefit,  67  Miss.  45;  84  Am.  Rep.  434,  and  note;  Munoom  ▼•  ITasit- 
told,  81  Conn.  303;  83  Am.  Deo.  161,  and  note.  An  infant  is  liaUe  as  for 
neoessaries  for  the  servioes  of  an  attorney  who  defended  him  in  a  bastardy 
proceedmg:  Barker  v.  Sibbmrd.  64  N.  fl.  689;  20  Am.  Rep.  16a  Aakef  ▼. 
WUUanu,  74  Tex.  294,  holds  that  the  serrioeo  of  an  attorney  shonld  be  hold 
to  an  infant  when  he  is  eharged  with 
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WASHINGTON. 


Spokanb  Truck  and  Dbay  Company  v.  Hobfeb. 

P  WASHIiratOII,  4Il) 

NMLiouro^  iNRTBvonoN  AS  TO,  Alrbadt  Gnmiy  Nbb>  rot  bb  RmATSui 
—  When  the  court  kuw  already  iiMtmetod  the  fuff  titat  if  it  did  not  ap- 
pear by  a  preponderance  of  testimoDy  thai  the  injury  for  which  recovery 
was  eonght  was  oeoaaioned  by  the  n^ligenoe  of  the  defendant  they 
■honld  find  for  the  defendant  it  ia  not  error  to  refoee  to  inatract  them 
that  if  the  injury  ooonrred  by  defect!  in  the  wall,  earned  by  the  elemental 
which  were  not  discovered  by  ordinary  eare^  in  the  abeenoe  of  fortfaer 
negligence  on  the  part  of  the  defendant^  the  {daintiif  cannot  recover. 

Oabm,  Vmoemm  of,  Riquibbd  of  Praaoir  Phrfobmino  Aor  wbmbm  Satstt 
Of  PuBUO  layoLYKDu  —A  person  engaged  in  hoisting  a  heavy  aafe  in  a 
public  place  where  people  are  constantly  passing  ia  bonnd  to  nae  anch 
care  as  the  nature  of  the  employment  and  the  aitnation  and  cirenoi* 
■tancea  require  of  a  pradent  person  experienoed  and  skilled  in  snoh  er 
similar  work, 

PuNiTivB  Damagis  HOf  RiooyBBABLB.  — The  doctrine  of  punitive  damages 
is  unsound  in  principle  and  unfair  and  dangerous  in  practice,  and  anch 
damages  cannot  be  recovered  in  Washington,  although  the  defendant 
may  have  been  guilty  of  gross  negligence. 

Action  for  personal  injuries.    The  opinion  states  the  ease. 

Turner  and  Graves^  and  W.  0.  Jones^  for  the  appellant 

Jesse  Arthur^  for  the  appellee. 

Dunbar,  J.  The  plaintiff,  Mina  Hoefer,  had  her  arm 
broken,  and  was  otherwise  injured^  by  the  falling  of  a  aafe^ 
which  was  being  hoisted  by  the  defendant  into  a  fiTe-atcMry 
brick  building,  known  as  the  '^  Bagle  Block,^  in  the  city  of 
Spokane  Falls.  Plaintiff  had  been  to  theofficeof  her  physician 
in  the  second  story  of  said  building,  where  she  was  aucuatomed 
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to  go  for  treatment  daily,  and  while  retarning  from  such  a 
vieit  on  the  seyenth  day  of  February,  1890,  she  passed  down 
the  stairway  and  into  the  court  or  opening  under  the  hoisted 
safe  just  as  it  fell.  The  said  stairway  started  from  the  en- 
trance of  said  court,  or  well,  on  Stevens  Street,  and  landed  on 
the  north  end  of  the  covered  way  on  the  second  floor  of  the  rear 
building.  Dr.  Tbiel's  officci  where  Mina  Hoefer  had  been  just 
before  she  was  injured,  was  in  a  room  on  the  second  floor  of 
the  Stevens  Street  building,  and  was  the  first  room  north  of 
the  Stevens  Street  entrance.  There  was  one  other  and  per- 
haps main  entrance  to  the  building  from  Riverside  Avenue, 
and  it  is  claimed  by  the  defendant  that  the  court,  or  well,  on 
that  side  of  the  block  was  used  for  hoisting  heavy  articles  to 
the  upper  stories  of  the  building,  and  was  not  generally  em- 
ployed by  the  public  as  an  entrance  to  the  upper  stories  of  the 
block;  yet  we  think  it  fairly  appears  that  the  stairway  leading 
from  Stevens  Street  was  in  common  use,  and  that  the  plaintiff 
had  a  right  to  use  it  in  going  to  and  from  the  office  of  her 
physician.  Suit  was  brought  against  the  defendant,  alleging 
damages  in  the  sum  of  five  thousand  dollars.  The  case  was 
tried  by  a  jury,  and  a  verdict  rendered  for  plaintiffs  for  two 
thousand  five  hundred  dollars,  and  a  judgment  rendered  for 
the  same,  from  which  judgment  an  appeal  was  taken  to  this 
court. 

The  defendant  assigns  as  error  the  following  instructions 
to  the  jury,  given  by  the  court  upon  its  own  motion:  **  Fur* 
thermore,  gentlemen,  the  plaintiffs  claim  in  this  action  that 
the  defendant  was  not  only  guilty  of  negligence,  by  reason  of 
which  the  plaintiff  was  damaged,  but  was  guilty  of  gross  neg- 
ligence, and  in  case  you  find  they  were  guilty  of  gross  negli- 
gence, a  different  rule  of  damages  applies  to  the  case.  •  •  .  • 
*  Gross  negligence '  means  a  wanton  and  reckless  disregard  of 
the  rights  of  other  persons,  taken  into  consideration  with  the 
facts  in  the  case;  and  in  case  you  find  that  it  was,  then,  in 
addition  to  the  actual  damages  which  you  may  find  for  plain- 
tiff, you  may  assess  a  sum  which  the  law  calls  '  exemplary 
damages.'  That  means,  a  damage  to  deter  others  from  being 
wanton  and  reckless  of  the  rights  of  others." 
Also  the  following  instructions,  asked  by  plaintiffs: — 
'*If  the  jury  believe  from  all  the  evidence  that  the  agent 
and  employees  of  defendant,  the  Spokane  Truck  and  Dray 
Company,  in  placing  the  beams  and  planks  across  the  well- 
hole,  in  plaintiffs'  petition  mentioned  as  being  in  the  Bagle 
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Block,  in  tbo  dtj  of  Spokane  Falla,  and  in  anj  other  way,  in 
the  oonatraction  and  preparation  of  the  appliances  for  hoists 
ing  the  safe  np  and  through  said  well-lioie,  and  in  tiie  hoist- 
ing of  the  8ame,  failed  to  use  such  care  aa  the  nature  of  the 
employment,  and  the  eitoation  and  circuniatancee  surround- 
ing the  same,  required  of  a  prudent  jierson  haWng  had  expe- 
rtenoe,  and  skilled  in  such  or  similar  work,  and  that,  by  reason 
thereof,  said  beam  and  planks,  and  other  appliances,  in  the 
attempt  to  hoist  said  safe,  gave  way,  or  were  broken,  and  fell 
down  through  said  well-hole,  striking  plaintiff,  Uina  Hoefer^ 
breaking  her  arm,  and  otherwise  injuring  her,  they  shoold  find 
for  plaintiff,  assessing  the  damage,  if  any,  at  such  sura  as  they 
find  she  has  sustained,  noi  exceeding  fiTe  thousand  doUais, 
the  amount  claimed  in  the  complaint.''    * 

**  The  jury  is  instructed  that  if  they  find  for  plaintiff  under 
the  preceding  instruction,  in  assessing  the  damage  they  have 
a  right  to  consider  and  allow  for  the  loss  of  the  personal  sei^ 
▼ices  of  plaintiff,  Mina  Hoefer,  to  her  family;  her  mental  su^ 
fering  and  bodily  pain;  the  extent  of  probable  duration  of  the 
injury,  and  the  prospective  loss  of  service  occasioned  thereby; 
also  the  expense  incurred  for  medicine,  nursing,  etc.,  and  sueh 
reasonable  doctor  bill  as  plaintiflb  were  obligated  to  pay.** 

^  Should  the  jury  find  for  plaintiffs  under  instruction  No.  1| 
and  also  find  that  defendant's  agents  and  employees,  in  con- 
structing the  appliances  for  hoisting  said  safe,  and  in  hoisting 
the  same,  were  guilty  of  gross  negligence, — that  is,  exercised 
80  little  care  as  to  evince  a  reckless  and  willful  indifference  to 
the  safety  of  plaintiff,  Mina  Hoefer,  and  all  others  using  said 
entrance  and  stairway, — then  they  may  find  for  plaintifib  ex- 
emplary damages, — that  is,  damages  in  money  by  way  of  pun* 
iehment,  in  addition  to  the  damages  they  may  find  under 
instruction  No.  2,  in  no  case  exceeding  in  all  the  amount  of 
five  thousand  dollars  claimed  in  the  complaint.'' 

The  court  refused  to  give  the  following  instruction  asked  by 
the  defendant,  which  refusal  defendant  also  assigns  as  error: 
**  If  you  find  by  the  evidence  that  the  injury  occurred  by  de- 
fects in  the  wall,  caused  by  the  elements,  and  such  defects 
were  not  discovered  by  ordinary  care,  in  the  absence  of  fur- 
ther negligence  on  the  part  of  the  defendant,  the  plaintiff  can* 
not  recover." 

So  far  as  the  instruction  is  concerned  Uiat  was  asked  for  by 
defendant  and  refused  by  the  court,  we  think  it  had  already 
been  substantially  given  by  the  court,  and  it  was  not  neoss* 
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• 
«ary  to  repeat  it  in  another  form  of  words.  The  court  had 
already  instructed  the  jury  that  ''if  it  did  not  appear  by  a 
preponderanoe  of  testimony  that  this  injury  was  occasioned 
by  the  negligence  of  the  defendant,  that  it  was  their  duty  to 
find  for  the  defendant."  Courts  should  not  be  called  upon  to 
particularixe  by  referring  to  certain  portions  of  the  testimony. 
It  is  a  far  safer  rule  to  state  the  law  governing  the  case  in  gen- 
•eral  terms. 

It  is  claimed  by  the  defendant  that  the  language  used  by 
the  court  in  the  first  instruction  asked  by  plaintiffs  makes  the 
<lefendant  an  actual  insurer  of  the  safety  of  the  public,  and  is 
therefore  erroneous.    The  statement  was,  '*  that  the  defendant 
was  bound  to  use  such  care  as  the  nature  of  the  employment, 
and  the  situation  and  circumstances  surrounding  the  same, 
tequired  of  a  prudent  person   having  had  experience,  and 
akilled  in  such  or  similar  work.''    We  are  unable  to  see  how 
this  instruction  oould  be  materially  modified.     Undoubtedly, 
the  "'  nature  of  the  employment "  must  be  taken  into  consid- 
eration.   If  it  is  an  employment  which  is  likely  to  endanger 
life  or  property,  certainly  a  greater  degree  of  care  would  be 
required  than  an  employment  the  careless  performance  of 
which  would  not  ordinarily  result  in  injury  to  person  or  prop- 
erty.   It  is  plain  that  ^'  the  eituaUoa  and  circumstances  sur- 
rounding the  employment"  must  be  considered;  for,  applying 
the  rule  to  a  case  of  this  character,  a  person  in  hoisting  a 
heavy  weight  in  an  unfrequented  place,  in  no  way  connected 
with  any  thoroughfare  or  passage-way,  would  not  be  held  to 
the  same  degree  of  care  as  he  would  be  if  the  work  were  being 
done  in  a  public  thoroughfare,  where  people  had  a  right  to 
pass,  and  were  actually  constantly  passing.    It  certainly  can- 
not be  gainsaid  that  *'  prudence  "  should  be  one  of  the  requi- 
site qualifications  of  a  person  engaged  in  such  employment. 
Nor  must  his  qualifications  stop  here,  when  engaged  in  a  busi- 
ness which  is  liable  to  injuriously  affect  the  public;  for  he 
might  be  an  ordinarily  prudent  man,  and  yet,  if  he  had  no 
experience  or  skill  in  the  particular  work  in  which  he  is  en- 
gaged, disastrous  results  would  be  liable  to  follow.     Language 
which  is  not  technical  must  be  construed  by  its  ordinarily  ao 
cepted  meaning,  and  we  do  not  think  the  language  employed 
by  the  court  oould  not  be  so  construed  as  to  make  the  defend- 
ant an  insurer;  and  we  concur  with  the  counsel  for  the  plain- 
tiffs, that  it  states  substantially  the  same  doctrine  as  the 
quotation  from  Shearman  and  Redfield  on  Negligence,  section 
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47,  by  defendant,  whjre  they  define  ordinary  care  to  be  ''the 
care  usually  bestowed  upon  the  matter  in  hand  by  persona 
accustomed  to  deal  with  such  matters,  and  having  the  aver- 
age prudence  of  the  general  class  of  society  to  which  the  per- 
son whose  conduct  is  in  question  belongs." 

We  next  pass  to  the  instruction  of  the  court,  both  upon  its 
own  motion  and  upon  the  motion  of  the  plaintiffs,  in  relation  to 
punitive  damages.    This  is  a  question  which  has  engaged  the 
earnest  attention  of  courts  and  authors.     A  careful  inveetiga- 
tion  of  the  discussion  of  this  subject  by  such  noted  authors  as 
Greenleafv  Sedgwick,  and  Parsons,  and  also  other  eminent 
text-writers,  and  by  numerous  courts,  shows  a  wonderful  di* 
versity  of  opinion  on  this  interesting  subject.    The  weight  of 
authority,  especially  considering  the  older  cases,  seems  to  be 
in  favor  of  the  doctrine  of  punitive  damages;  but  the  opposite 
doctrine  has  received  the  support  and  advocacy  of  many  mod- 
ern writers,  and  the  judicial  sanction  of  many  modem  eonrts; 
while  other  courts  have  frankly  stated  their  repugnance  to  the 
doctrine,  yet  considered  themselves  bound  by  former  decisions 
in  their  respective  states  to  still  maintain  it,  appealing  to  the 
legislature  to  relieve  them  from  what  they  believe  to  be  a  perni- 
cious practice.    In  this  state  it  is  a  new  question,  and  the  court 
approaches  its  investigation  untrammeled  by  former  decisions, 
free  to  accept  the  reasoning  which  most  strongly  appeals  to 
its  judgment,  and  to  adopt  the  rule,  which,  in  its  opinion,  will 
simplify  judicial  proceedings,  and  lead  to  the  least  embarrass- 
ing complications  in  the  administration  of  the  law,  and  the 
determination  of  rights  thereunder.     And  this  desired  ultima- 
tum, we  think,  will  best  be  attained  by  adopting  the  rale  laid 
down  by  Mr.  Qreenleaf  (vol.  2,  sec.  258),  that  "  damages  are 
given  as  a  compensation  or  satisfaction  to  the  plaintiff  for  an 
injury  actually  received  by  him  from  the  defendant.    They 
should  be  precisely  commensurate  with  the  injury,  neither 
more  nor  less;  and  this  whether  it  be  to  his  person  or  estate,** 
—  although  it  is  stoutly  maintained  by  so  eminent  an  author 
as  Mr.  Sedgwick  that  this  definition  is  too  limited,  and  that 
wherever  the  elements  of  fraud,  malice,  gross  negligence,  or 
oppression  ^  mingle  in  the  controversy,  the  law,  instead  of  ad- 
hering to  the  system  or  even  the  language  of  compensation, 
adopts  a  wholly  different  rule.    It  permits  the  jury  to  give 
what  it  terms  *  punitive,'  *  vindictive,*  or  'exemplary'  dam- 
ages; in  other  words,  blends  together  the  interests  of  society 
and  of  the  aggrieved  individual,  and  gives  damages  not  only 
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to  recompense  the  suflTerer,  bat  to  puaish  the  offender":  1 
Sedgwick  on  Damages,  88,  7th  ed.,  53.  It  seems  to  us  that 
there  are  many  valid  objections  to  interjecting  into  a  purely 
civil  action  the  elements  of  a  criminal  trial,  intermingling  into 
a  sort  of  a  medley  or  legal  jumble  two  distinct  systems  of  judi- 
cial procedure.  While  the  defendant  is  tried  for  a  crime,  and 
damages  awarded  on  the  theory  that  he  has  been  proven  guilty 
of  a  crime,  many  of  the  time-honored  rules  governing  the 
trial  of  criminal  actions,  and  of  the  rights  that  have  been  se- 
cured to  defendants  in  criminal  actions,  ''from  the  time  whereof 
the  memory  of  man  runneth  not  to  the  contrary,"  are  abso* 
lately  ignored.  Under  this  procedure,  the  doctrine  of  pre-  . 
sumption  of  innocence  until  proven  guilty  beyond  a  reasonable 
doubt  finds  no  lodgment  in  the  charge  of  the  court,  but  is 
supplanted  by  the  rule  in  civil  actions  of  a  preponderance  of 
testimony.  The  fallacy  and  unfairness  of  the  position  is  made 
manifest  when  it  is  noted  that  a  person  can  be  convicted  of  a 
crime,  the  penalty  for  which  is  unlimited  save  in  the  uncer- 
tain judgment  of  the  jury,  and  fined  to  this  unlimited  extent 
for  the  benefit  of  an  individual  who  has  already  been  fully 
oompensated  in  damages  on  a  smaller  weight  of  testimony 
than  he  can  be  in  a  criminal  action  proper,  brought  for  the 
benefit  or  protection  of  the  state,  where  the  amount  of  the  fine 
is  fixed  and  limited  by  law;  and  in  addition  to  this,  he  may 
be  compelled  to  testify  against  himself,  and  is  denied  the  right 
to  meet  the  witnesses  against  him  face  to  face,  under  the  prac- 
tice in  civil  actions  of  admitting  depositions  in  evidence. 

Bxclosive  of  punitive  damages,  the  measure  of  damages 
as  nniformly  adopted  by  the  courts  and  recognized  by  the  law 
is  exceedingly  liberal  towards  the  injured  party.  There  is 
nothing  stinted  in  the  rule  of  compensation.  The  party  is 
fully  compensated  for  all  the  injury  done  his  person  or  his 
property,  and  for  all  losses  which  he  may  sustain  by  reason 
of  the  injury,  in  addition  to  recompense  for  physical  pain,  if 
any  has  been  inflicted.  But  it  does  not  stop  here;  it  enters 
the  domain  of  feeling,  tenderly  inquires  into  his  mental  suf- 
ferings, and  pays  him  for  any  anguish  of  mind  that  he  may 
have  experienced.  Indignities  received,  insults  borne,  sense 
of  shame  or  humiliation  endured,  lacerations  of  feelings,  dis- 
figuration, loss  of  reputation  or  social  position,  loss  of  honor, 
impairment  of  credit,  and  every  actual  loss,  and  some  which 
frequently  border  on  the  imaginary,  are  paid  for  under  the 
rule  of  compensatory  damages.    The  plaintiff  is  made  entirely 
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whole.    The  bond  haa  been  paid  in  ftilL    Barely  the  pnblie 
can  have  no  interest  in  exacting  the  pound  of  fleah. 

Ordinarily,  the  administration  of  the  laws  ia  divided  into 
two  dJHtinct  jurisdictions,  the  civil   and  the  crimin&l,  each 
governed  bv  rules  of  procedure,  and  by  rules  governing  the 
adojission  and  weight  of  testimony  different  and  distinct  from 
the  other.    The  province  of  the  civil  court  is,  as  its  name  in* 
dicates,  to  investigate  civil  rights.     There  its  juriBdiction  ends, 
or  ought  to  end;  while  the  province  of  the  criminal  coari  is, 
as  its  name  imports,  to  investigate  and  punish  crime  and  re* 
strain  its  commission.     And  it  is  to  the  criminal  and  not  to 
the  civil  jurisdiction   that  society  looks  for  its  protection 
against  criminals.    The  object  of  punishment  is  not  to  deter 
the  criminal  from  again  perpetrating  the  crime  on  the  par- 
ticular individual  injured,  but  for  the  protection  of  society  at 
large;  and  as  the  state  is  at  the  expense  of  restraining  and 
controlling  its  criminals,  and  as  fines  are  imposed   for   the 
double  purpose  of  restraining  the  offender  and  of  reimburs- 
ing the  state  for  its  outlay  in  protecting  its  citizens  from  crim* 
inals,  we  are  at  a  loss  to  know  by  what  process  of  reasoning, 
either  legal  or  ethical,  the  conclusion  is  reached  thai  a  plain- 
tiff in  a  civil  action,  under  a  complaint  which  only  asks  for 
compensation  for  injuries  received,  is  allowed  to  appropriate 
money  which  is  supposed  to  be  paid   for  the  benefit  of  the 
state.    It  is  to  be  presumed  that  the  state  has  fully  protected 
its  own  interests,  or  as  fully  at  least  as  they  oould  be  protected 
by  laws,  when  it  provides  for  the  punishment  of  crime  in  its 
criminal  statutes,  and  fixes  the  fine  at  a  sum  which  it  deems 
commensurate  with  the  crime   designated;  hence  pnnitive 
damages  cannot  be  allowed  on  the  thecHry  that  it  is  for  ib$ 
benefit  of  society  at  large,  but  must  logically  be  allowed  on 
the  theory  that  they  are  for  the  sole  benefit  of  the  plaintiff, 
who  has  already  been  fully  compensated, — a  theory  which  is 
repugnant  to  every  sense  of  justice. 

Again,  while  jurors  should  be  the  judges  of  the  character 
and  weight  of  testimony,  that  judgment  should  be  exercised 
under  some  rule,  and  be  amenable  to  some  law,  so  that  an 
abuse  of  discretion  could  be  ascertained  and  corrected;  bnt^ 
under  the  doctrine  of  punitive  damages,  where  the  whole  ques- 
tion is  left  to  the  unguided  judgment  of  the  jury,  and  where, 
under  the  very  nature  of  the  doctrine,  no  measure  of  damages 
can  be  stated,  and  hence  no  limits  compelled,  where  there  are 
no  special  findings  provided  for,  it  would  not  be  often  that  a 


Feb,  1891.]    Spokane  Truck  and  Drav  Co.  t;.  Hoefbb«    849 

court  would  be  warranted  io  interfering  with  a  verdict,  if  in- 
deed it  could  do  80  at  all,  if  the  verdict  fell  within  the  amount 
asked  as  compensatory  damages.  Take  the  case  at  bar,  for 
instance,  and  the  court  has  no  way  of  ascertaining  whether 
the  jury  found  that  the  plaintiff  had  actually  been  daaiaged 
to  the  full  amount  of  two  thousand  five  hundred  dollars,  or 
whether  they  found  her  actual  damages  to  be  five  hundred 
dollars,  and  assessed  the  other  two  thousand  dollars  by  way 
of  punishment  It  seems  to  us  that  a  practice  which  leads  to 
so  much  confusion  and  uncertainty  in  the  administration  of 
the  law,  and  that  is  always  liable  to  lead  to  injustice,  the  cor- 
rection of  which  is  impracticable,  cannot  be  too  speedily  erad- 
icated from  our  system  of  jurisprudence.  In  this  connection, 
we  quote  approvingly  the  language  of  the  supreme  court  of 
Indiana  in  Stewart  v.  Maddox^  63  Ind.  51.  Says  the  court: 
^  The  doctrine  of  exemplary  or  punitive  damages  rests  upon 
a  very  uncertain  and  unstable  basis.  It  is  almost  equivalent 
to  giving  the  jury  the  power  to  make  the  law  of  damages  in 
each  case;  and  in  a  case  where  the  defendant  is  a  command- 
ing, popular,  influential  person,  and  the  plaintiff  of  the  oppo- 
site character,  and  the  local  and  temporary  excitement  or 
prejudice  of  the  time  happens  to  be  in  favor  of  the  defendant 
and  against  the  plaintiff,  the  jury  is  apt  to  be  reluctant  in 
giving  even  pecuniary  compensation  without  adding  anything 
by  way  of  exemplary  or  punitive  damages;  while  in  a  case  in 
which  the  character  of  the  parties  and  the  circumstances  are 
reversed,  the  jury  will  be  liable  to  push  their  power  to  an  un- 
warranted and  unconscionable  extent,  dangerous  to  justice 
and  the  security  of  settled  rights." 

Says  the  court  in  Murphy  v.  Hobbs^  7  Col.  541,  49  Am.  Rep. 
866:  **The  reflecting  lawyer  is  naturally  curious  to  account 
for  this  ^  heresy '  or  *'  deformity,'  as  it  has  been  termed.  Able 
and  searching  investigations  made  by  both  jurist  and  writer 
disclose  the  following  facts  concerning  it,  viz.,  that  it  was  en- 
tirely aoknowQ  to  the  civil  law;  that  it  never  obtained  a  foot- 
hold in  Scotland;  that  it  finds  no  real  sanction  in  the  writings 
of  Blackstone,  Hammond,  Comyns,  or  Rutherforth;  that  it  was 
not  recognized  in  the  earlier  English  cases;  that  the  supreme 
coorts  of  New  Hampshire,  Massachusetts,  Indiana,  Iowa,  Ne- 
braska, Michigan,  and  Georgia  have  rejected  it  in  whole  or  in 
pari;  that  of  late  other  states  have  falteringly  retained  it,  be- 
eanse  committed  so  to  do;  that  a  few  years  ago  it  was  cor- 
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rectly  said:  'At  last  accounts,  the  court  of  queeu's  bench  was 
siiJl  sitting  hopelessly  involved  in  the  meshes  of  what  Mr. 
Chief  Jufciiice  Qiiain  declared  to  be  '*  utterly  inconsistent  prop- 
ositions "  ';  and  that  the  rule  is  comparatively  modern,  result- 
ing in  all  probability  from  a  misconception  of  impassioned 
language  and  inaccurate  expressions  used  by  judges  in  .some 
of  the  earlier  English  cases."  And  in  support  of  this  theory, 
the  Colorado  court  quotes  Mr.  Justice  Foster  in  Fay  v.  Parker^ 
58  N.  H.  342,  16  Am.  Rep.  270,  who  concludes  a  discussion 
of  the  expression  *' smart-money,"  as  used  by  Grotias  and 
jurists  contemporary  with  that  author,  in  the  following  lan- 
guage: **  It  is  interesting,  as  well  as  instructive,  to  observe  that 
120  years  ago  the  term  'smart-money'  was  employed  in  a 
manner  entirely  different  from  the  modern  signification  which 
it  has  obtained,  being  then  used  as  indicating  compensation 
for  the  smarts  of  the  injured  person,  and  not,  as  now,  money 
required  by  way  of  punishment,  and  to  make  the  wrong-doer 
smart"  Some  courts  have  held  that  it  was  in  violation  of  the 
constitutional  guaranty  *'  that  no  person  should  be  twice  put 
in  jeopardy  for  the  same  offense,"  where  the  criminal  code 
provided  a  punishment  for  the  same  offense,  and  some  have 
restricted  or  limited  its  abrogation  to  cases  where  the  act 
charged  to  have  been  committed  was  made  punishable  by 
law;  but  without  expressing  any  opinion  on  the  constitutional 
question,  we  believe  that  the  doctrine  of  punitive  damages  is 
unsound  in  principle,  and  unfair  and  dangerous  in  practice, 
and  that  the  instruction  of  the  court  on  the  subject  of  punitive 
damages  was  erroneous.  With  this  view  of  the  law,  it  is  not 
necessary  to  examine  the  further  objection  urged  by  defendant, 
'^  that  this  was  not  a  proper  case  for  the  application  of  the  doc- 
trine of  punitive  damages." 

The  judgment  is  reversed,  and  the  case  remanded  for  a  new 
triaL  

NsoLioiiiaB  — What  Oowstitutm. — Negligmioe  la  a  legal  wmum  is  the 
fular«  to  obtenre,  for  the  proteotion  of  another  penon,  that  degree  of  oai% 
preoantion,  and  rigilanoe  which  the  oircnmstanoes  demand,  to  aroid  injiuy 
to  him:  BarrfU  y.  8<nUhem  Pae.  Co.,  91  CaL  SM;  25  Anu  St  Rep.  186^ 
and  note.  Ordinary  care  means  that  degree  of  care  which  an  ordiuarily 
pnident  and  carefnl  person  wonld  exereise  nnder  like  circnmstanoes:  If  m- 
ien  T.  Kanacu  CU$  eie.  If^  Oo..  99  Mo.  509;  17  Am.  St.  Rep.  591;  Tttkt- 
row  T.  8L  Joatph  etc  Ry  Co,^  9S  Mo.  74;  14  Am.  St.  Rep.  S17,  and  noU; 
Drd^  T.  FUddmrg,  22  Wis.  675;  99  Am.  Deo.  91,  and  note,  citing  oases 
where  ordinary  oare  is  defined.  Railroads  are  required  to  use  anoh  oare  and 
diUgenoe.  ia  moving  their  trains  as  ordinarily  prudent  men  wonld  ase  andar 
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tiie  dreamstMioasx  Cfujf  «fe.  JPy  (h,  t.  Bodgett  76  Tex.  90.  A  master  mnet 
cfzereiM  meh  eare  to  aroid  injmy  to  hie  tenraiit  ••  a  penoa  of  oTdinary  pm- 
denoe  would  nee  ander  the  oiroainataaoeo:  Hqfmtm  t.  JHcBmoii,  SI  W.  Va» 
I4SL 

Pdnititb  DAMAon— Whsthsk  Allowabu  di  Grnii  Aonoii.  — In  JV^y 
T.  Parber^  53  N.  H.  342,  16  Am.  Rep.  S70»  it  ii  qnettioood  whether  punitiTO 
danuifBe  are  over  allowable  la  oivil  actiooa. 


Rbbd  V.  Taooma  Building  and  Sayinos  Assooia- 

TION. 

fS  Washimotoii,  IMw] 

BoawvABm;  PsmnfFnoii  that  CouBsn  xm,  asm  Run  Aooosdiho  to  Tbui 
Mbridiah.  —Where  a  deed  describee  the  boandary  line  of  the  land  oon* 
Tejed  thereby  ae  oommeooing  at  a  point  weet  of  the  northeaet  oomer  of 
a  oertaia  eeotimi,  the  presnmption  ie,  that  the  point  ie  dne  weet,  notwitfa* 
etanding  the  north  line  of  the  section  is  not  on  the  tme  meridian*  Bat 
this  presnmption  may  be  rebutted  by  extraneous  testimony. 

Ejectment.    The  opinion  states  the  case. 

DooUUle^  Pritehardf  and  SUvenif  and  B.  B.  Lehman^  for  th« 
appellants. 

OarreUon^  Braehet^  and  BoAing^  and  Oaliuha  Parwrn^  toot  the 
appellee. 

Dunbar,  J.  The  description  of  the  lands  in  the  deed  to 
plaintiff's  grantor  of  that  tract  of  land  which  is  claimed  to 
have  been  platted  into  Cavender's  first  addition  is  in  the  words 
and  figures  following  to  wit:  ''  Situate,  lying,  and  being  in  the 
county  of  Piercci  Territory  of  Washington,  and  boanded  and 
described  as  follows,  to  wit:  Commencing  at  a  point  60  rods 
west  of  the  northeast  corner  of  section  8,  in  township  20 
north,  of  range  3  east;  running  thence  west  20  rods,  south  8 
rods;  thence  east  20  rods;  thence  north  8  rods,  —  containing 
one  acre.*' 

The  plaintiff  proved  a  straight  title  to  the  premises  in  ques- 
tion from  the  United  States  patent,  down  to  and  including  the 
the  deed  received  by  him  from  his  grantor;  but  owing  to  the 
fact  that  the  north  line  of  said  section  8  did  not  run  due 
west,  as  indicated  by  the  true  meridian,  or  in  other  words, 
did  not  run  parallel  with  the  meridian  line,  but  diverged  from 
the  true  west  line  to  the  north,  the  main  questions  are  as  to 
the  actual  location  on  the  face  of  the  earthy  of  the  north  line 
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of  the  nothcast  quAiier  «f  ■eoiioo  8,  as  the  same  rtms  wast 
from  the  northosst  oomer  of  said  «eetioQ,  and  whether  the 
li^ed  shoald  be  constroed  to  mean  west  according  to  the  true 
meridian,  or  west  according  to  the  government  survey.  On 
Ihis  question  the  court  instructed  the  jury  as  follows:  "Plain- 
tiff also  introduces  in  evidenoe  a  duly  osrtified  oopy  of  the 
eeveral  deeds  and  plats  under  which  it  claims  title  to  said  lots 
of  land.  I  instruct  you  as  a  matter  of  law,  therefore,  that  ac- 
cording to  the  meaning  of  the  language  in  those  deeds,  the  north 
line  of  Cavender's  first  addition  to  Tacoma,  Washington  Terri- 
tory, in  Pienoe  County,  riiould  be  laid  out  an  an  east  and  west 
line  starting  from  the  northeast  corner  of  section  8,  in  township 
20  north,  of  range  3  east,  and  running  thence  west  according 
to  the  United  States  survey;  and  that  whan  those  daeda  upon 
which  tfa«  plaintiff  relies  for  its  title  raentioaed,  asm  beginning 
point,  sixty  rods  west  of  the  northeast  ooraer  of  safd  section  8, 
the  construction  in  law  is,  that  such  beginning  point  is  on  the 
north  line  of  section  8  according  to  the  United  States  survey 
thereof";  which  instruction  defendant  duly  excepted  to,  and 
assigns  as  error  herein.  There  were  some  subsequent  instruc- 
tions that  might  tend  somewhat  to  modify  the  rule  laid  down 
by  the  court  in  the  instruction  quoted;  but  that  the  court  snb- 
ataniially  ioatruoled  the  jury  that  the  preamnptioa  wbb  con- 
clusive; that  west  in  said  deed  meant  west  accordinf^  to  the 
government  survey,  and  that  that  was  plaintiff's  theory  of  the 
case,  is  borne  out  by  the  oral  argument  of  the  attorneys  for 
the  appellee,  as  well  as  by  the  statement  in  its  brief  that  *^  un- 
less defendant's  counsel  can  maintain  their  olaim  upon  the 
main  question  of  a  right  to  controvert  the  government's  sur- 
veys, the  rulings  and  instructions  are  clearly  right  If  they 
can  maintain  that  claim,  it  would  be  a  waste  of  time  to  discuss 
the  rulings,  as  they  assume  the  contrary.^  We  think  it  is 
clear  that  under  the  description  above  set  forth  the  govern- 
ment surveys  may  be  contradicted,  or,  probably  mora  properly 
stated,  ignored.  Of  the  many  cases  cited  by  counsel,  we  have 
been  unable  to  find  any  that  will  elucidate  or  throw  any  light 
on  the  very  practical  question  involved  in  thia  case. 

We  do  not  think  that  the  mere  reference  to  the  northeast 
corner  of  section  8,  as  it  is  referred  to  in  the  deed,  is  sufficient 
to  raise  the  presumption  that  the  parties  intended  to  be  gov^ 
erned  by  the  United  States  surveys,  but  that  it  was  referred  to 
simply  as  a  known  point,  the  same  as  any  monument  or  sp«>- 
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cific  perixMoent  object  migjbt  be  referred  to.  If  the  language 
of  the  deed  had  beea  *'  aLMiy  xoda  weat  of  the  iioKlhea«t  coroar 
of  section  ft  on  aaid  wriMi  Utte^''  then  the  word  '^  weal "  would 
have  heen  construed  is  eonnoetiou  with  the  oection  linei  and 
the  presumption  would  have  been  that  the  conveyance  waa 
made  with  reference  to  the  established  government  survey; 
but  the  language  is  quite  different.  If  the  words  of  a  deed 
are  ambiguous,  or  susceptible  of  two  constructions,  testimony 
will  be  allowed  to  prove  tfae  myeaning  of  the  deed,  although 
this  manner  of  ascertaining  the  intention  of  the  parties  must 
not  be  invoked  when  the  description  can  be  ascertained  from 
the  deed  itaelL  Title  Xa  land  must  not  rest  upon  the  fallible 
meoMcyof  witoessoowbeniiOMi  be&ToMed.  AppeDooin  this 
case  argires  with  a  considerable  degree  of  plausibility  that  there 
is  nothing  doubtful  in  the  language  of  this  deed;  that  the  word 
*'west"  means  ''west";  thatitisin  no  sense  ambiguous,  and  will 
not  admit  of  any  construction  to  explain  its  meaning.  How- 
ever, considering  the  importance  of  this  decision  to  the  public, 
and  reeognizing  tho  piobabskily  that  the  city  of  Tacoma  was 
uniformly  platted  and  located  according  to  one  or  the  other  of 
the  theories  urged  here^  and  that  structures  and  improvements 
amounting  to  many  millions  of  dollars  have  been  made 
tbrovrghout  the  eily  which  would  probably  be  affected  by  this 
deeision,  its  reocrlts  reaching  far  beyond  the  parties  to  this 
action,  we  are  of  the  opinion  that  public  policy  demands  that 
the  custom  of  surveyors,  in  locating  town  plats  in  the  state  of 
Washington,  and  especially  in  the  city  of  Tacoma,  may  be 
submitted  to  the  jury  to  aid  them  in  construing  the  intention 
of  the  parties  to  the  deed.  The  jury  should  be  instructed 
that,  under  the  language  of  the  deed  in  question,  the  presump- 
tion is,  that  tho  north  line  of  Cavender's  first  addition  com- 
mencee  at  a  point  sixty  rods  west,  according  to  the  true 
meridian,  of  the  northeast  corner  of  section  8,  in  township  20 
north,  of  range  3  east,  and  running  thence  west,  according  to 
the  true  memfian,  etc.;  but  that  such  presumption  may  bo; 
rebotted  by  extraneoue  testimony.  The  judgment  is  reversed^ . 
and  the  ease  remanded  to  the  court  below,  with  instructions  to- 
proceed  in  aceordance  with  this  opinion,  with  leave  to  amend 
l^eadinga 


BouHBAWUk-^Adtflgripliai*!  hmdM  '^sovliptftof  iMtioofi,  township 

14,  range  4  east,  225  acrai,"  is  not  T«id  tor  OHoertaiaty.    The  laoda  wiU  be 

located  by  laying  off  225  aores  having  the  south,  east,  and  west  sides  of  the 


( 
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■eotion  for  bonndartM,  and  the  remaining  boundary  li  parallel  tD  ttM  eonth 
line  of  the  eeotion:  Tiemqf  T.  Brown,  66  Miaa.  668;  7  AnL  Si.  Rep.  679;  and 
note.  The  word  "  easterly,"  when  need  alone  in  a  deeoriptioo  of  land,  will 
be  oonstrued  to  mean  due  eaat^  Imt  when  othar  worda  an  vaed  to  qualify  it* 
meaning,  it  will  be  constmed  aocordtng  to  anoh  qnalifioatiom  FroU  ▼•  Wood' 
ward,  62  OoX.  219;  91  Am.  Deo.  676. 


Castor  v.  Pbtbrson. 

|i  WAIHIlieTOVt  BM.] 

Kmotiabli  IiTBTKinnim — liAKn  or  Non  Patabu  to  Qbdib  ob  Mab^ 
BUD  WoMAB  OvABAirnuBs  BUt  Capaort  ToIiiDOBRB  Ii!.  — -TIm  makv 
of  a  promiaMty  note  payable  to  the  order  of  a  married  woman  goaranteee 
her  eapacity  to  indorse  and  transfer  the  tame;  and  the  laot  tiiat  snek 
note  ia  oommnnity  property  will  notaileet  the  title  of  a  bomaJSd€  indoreee 
for  Talne  before  maturity,  who  baa  ao  notioe  that  it  b  eommnnitj  prop- 
erty. 

A(*TioN  on  promissory  note.    The  opinion  states  the  ease. 

Davidson  and  McFaUa^  and  Bcavii  and  Mvrt$^  for  the  appel- 
ant 

Pruyn  and  Ready^  for  the  appellee  PooL 

HoYT,  J.  Defendant  W.  H.  Peterson  made  his  negotiable 
promissory  note  to  Mrs.  Elisa  B.  Pool  or  order  for  the  sam 
of  $1,070.  This  noteHhe  payee  sold  to  the  plaintiff  for  a  val* 
uable  consideration,  and  indorsed  the  same,  and  delivered  it 
to  said  plaintiff  before  its  maturity.  Plaintiff  sought  in  this 
action  to  recover  upon  said  note  against  the  maker.  L.  Pool, 
the  husband,  intervened  in  the  suit,  and  alleged  that  the  money 
loaned  for  which  the  note  was  given  was  community  property, 
and  claimed  that  the  transfer  to  plaintiff  was  void,  and  that 
he  had  no  title  upon  which  he  could  recover  of  the  maker. 
The  court  below  sustained  this  contention  of  the  husband,  and 
gave  judgment  for  defendanta. 

There  was  no  evidence  tending  to  show  bad  faith  od  the 
part  of  plaintiff,  and  the  only  circumstance  relied  upon  to 
charge  him  with  notice  that  the  note  was  claimed  by  the  com- 
munity was  the  fact  that  it  was  payable  to  a  woman  whom  he 
supposed  to  be  married.  Under  these  circumstances,  we  think 
plaintiff  took  such  a  title  to  the  note  that  he  should  have  been 
allowed  to  maintain  his  acti^xi  against  the  defendants.  The 
maker  promised  to  pay  Mrs.  Blisa  B.  Pool  or  order,  and  in 
making  the  note  so  payable,  he  guaranteed  to  every  person 
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taking  such  note  in  good  faith  her  ability  to  order  the  same 
paid  to  another, —  that  is,  to  indorse  it, — and  as  to  every  such 
person  buying  in  good  fiiith  and  for  value  such  guaranty  was 
conclusive.  That  the  maker  of  negotiable  paper  thus  guaran- 
tees the  capacity  of  the  payee  to  indorse  and  transfer  the  same 
seems  to  arise  from  the  necessity  of  the  case,  and  the  rule  is 
therefore  founded  upon  reason.  It  is  likewise  abundantly 
supported  by  authority:  See  Daniel  on  Negotiable  Instruments, 
sec  93,  and  cases  there  cited.  This  rule  has  been  frequently 
applied  to  notes  made  to  and  transferred  by  infants:  See  sec. 
227  of  authority  above  cited.  Likewise  to  married  women 
under  the  disabilities  of  the  common  law:  See  same  author- 
ity, sec.  242.  In  the  case  of  a  married  woman  under  the  dis- 
abilities of  the  common  law,  such  a  note  was  the  property  of 
her  husband,  and  besides  she  had  absolutely  no  power  to  make 
a  contract  of  any  kind;  and  if,  as  we  have  seen,  the  maker  of 
a  note  to  such  person  could  not  dispute  the  title  of  her  indorsee, 
it  is  evident  that  he  could  not  do  so  in  the  case  at  bar.  Under 
our  law,  the  wife  is  fully  competent  to  make  a  personal  con- 
traot^  and  an  indorsee  of  such  married  woman  stands  in  a 
much  stronger  position  than  under  the  common  law.  Any 
other  rule  as  to  the  passing  of  title  to  negotiable  paper  would 
be  contrary  to  the  universal  practice  of  the  commercial  world 
in  its  dealing  therewith.  An  indorsee  knows  that  he  is  respon- 
sible for  the  genuineness  of  the  indorsement  under  which  he 
holds,  and  he  understands  that  in  further  transferring  it  he 
guarantees  that  the  first  indorser  is  the  payee,  and  that  the 
indorsement  of  each  special  indorsee  is  the  genuine  signature 
of  the  person  so  named;  but  we  think  that  it  would  work  a 
great  revolution  in  business  circles,  and  cause  an  unheard  of 
panic  therein,  if  the  doctrine  was  once  established,  that,  in 
addition  to  the  responsibilities  above  named,  he  also  assumed 
that  of  a  guarantor  of  the  title  and  capacity  to  sell  of  all  prior 
indorsers*  • 

We  do  not  loose  sight  of  the  fact  that  all  property,  personal 
as  well  as  real,  acquired  after  marriage,  is  prima  facie  that  of 
the  community;  but  we  hold  that,  from  the  very  nature  of 
negotiable  paper,  one  who  makes  it  payable  to  the  order  of  any 
person  cannot  be  allowed  to  say  to  a  bona  fid$  holder  that  the 
authority  which  he  in  terms  gave  to  such  person  to  order  the 
same  paid  to  another  is  void.  We  think,  moreover,  that  from 
the  nature  of  such  property,  money  and  negotiable  paper  bear 
a  different  relation  to  the  community  than  other  property.    Not 
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that  they  do  not  belong  to  the  oommanity,  as  between  the 
BponsM  and  all  others  having  foil  knowledge  of  all  the  factSi 
but  that,  as  between  the  one  who  is  in  poeseseion  tbereof  and 
one  dealing  in  good  faith  and  for  Talne,  they  should  be  treated 
as  the  separate  property  of  each  possessor.  We  cannot  see 
that  public  policy  would  besnbserTed  by  holding  tlie  presump* 
tion  as  to  ownership  of  sueh  possessor  to  be  less  than  that  of 
another  person  who  is  in  the  possession  thereof  witboiit  any 
semblance  of  title  except  sueh  possession.  Yet  the  books  are 
foil  of  cases  where  the  title  to  purchasers  in  good  faith  <^  such 
property  has  been  sustained,  although  it  appeared  that  the  one 
from  whom  title  was  receiyed  had  none  except  possession.  The 
possession  of  these  classes  of  property  raises  a  much  greater 
presumption  of  title  than  the  possession  of  other  classes,  and 
we  think  that  the  rules  of  the  law  merchant  in  relation  thereto 
have  not  been  changed  by  our  statute. 

The  claim  of  interrener  is  so  unconscionable  that  courts 
would  not  give  it  effect  unless  the  statute  very  clearly  war^ 
ranted  his  contention.  He  says  that  the  community  had 
$1,070;  that  it  loaned  it,  and  obtained  the  note  in  question; 
that  it  delivered  said  note  to  plaintiff,  and  received  therefor 
$1,070,  and  is  thus  placed  in  exactly  the  same  position  as  be- 
fore the  note  was  taken;  but  that  it  is  still  entitled  to  recover 
of  the  maker  of  the  note  another  $1,070,  thereby^  without  any 
consideration  having  passed  therefor,  doubling  its  money,  and 
this  at  the  expense  of  the  plaintiff,  who,  though  having  con« 
tributed  his  $1,070  to  the  community,  is  turned  out  of  court 
without  a  cent.  The  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordanoe  with 
this  opinion.  

NsooTiABLB  lanaumra-^IirooasaHBNT  bt  Mnroa.— When  aa  aa- 

ployer  axeootasa  promiaMrjr  note  to  a  miaor  empioyae,  wko  iadoraas  tb«  ma* 
to  a  thud  penon  for  yalae,  the  ^donee  can  reoover  from  the  maker,  evoa 
though  he  has  paid  the  amoant  of  the  note  to  the  father  of  the  Indoneri 
ingMttgiOi  V.  Wmntfton,  U  Umm.  «7S;  S  Am.  Dee.  101,  aadaote. 
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Statb  bz  bbl.  Rohdis  n  Saoheu 

OoMTiMPT  ov  OomiT,  Mawdamus  Lm  to  Oomrl  Oomrr  to  Taoatv  0»- 
BBB  SatHKwma  AaioKasr  vob^  vaar,  -«- WlMi«««iifOTi«r  «Nirt  im* 
poM0AiliiaiipoiiMi«ttarDayft>r«Mte»ptof  aoart^«ad  faHhar  orden 
that  bo  purge  hiinaelf  of  the  Hud  Oflntempt^  and,  af Itr  tho  fliio  ii  paid, 
niakea  another  order  snspending  the  aUoraey  from  praotioe  m  said  oourl 
vatil  he  has  purged  himself  of  the  oontempt  by  apologiang,  the  niprenie 
•■■it  «aa  intarveae  hf  ita  wfifc  of  mtmimmm  to  ooapel  aaid  ooarl  to  Ta- 
oato  ud  oak  aaide  tta«vder  of  anapaneiin.  The  hiMar  pari  of  the  flnl 
order,  if  it  reqaired  anythiqg  more  than  the  payiaent  of  theflneb  reqnired 
■omething  which  the  ooart  had  no  rights  under  aay  oironmstancei,  to 
order,  and  wia,  therefore,  abeolntely  Toid,  and  eonld  not  for  that  reaaon 
fnmiah  any  leondation  for  the  proeeodinge  irhnsh  led  to  the  entry  of  the 
aooond  ecdar,  whieh  waa,  tharatee^  ahadnialy  To&i  aa  aa  entirety* 


Mandavub.    The  opinion  states  the  case. 

B.  A.  Bollinger f  fi)r  the  relator. 

TrwnbM  <md  Phimle^,  fiyr  the  reepondenl 

HoTTy  J.  By  his  demurrer  to  the  alternative  writ  issued 
herein,  the  respondent  admits  the  entry  of  an  order,  as  follows: 
^On  this  twenty-eighth  day  of  March,  A.  D.  1891,  in  open 
court,  while  the  Hon.  Morris  B.  Sachs,  a  judge  of  the  superior 
court  of  the  state  of  Washington,  was  engaged  as  such  judge 
in  deciding  a  motion  pending  in  the  case  of  Nickdsburg  v. 
Stencil  et  ol.,  then  pending  in  the  superior  court  of  Jefferson 
County,  Washington,  over  which  the  said  Morris  B.  Sachs  was 
then  presiding  as  judge  thereof,  one  William  J.  Rohde,  an 
attorney  of  record  of  said  court,  and  an  attorney  for  the  de- 
fendants in  said  cause,  interrupted  the  said  judge  in  said 
proceedings,  and  while  said  judge  was  deciding  said  motion, 
addressed  said  judge,  and  spoke  in  a  disorderly,  contemptuous, 
and  insolent  manner,  the  following  words:  ^I  wish  the  court 
would  not  talk  to  me.'  And  whereas,  the  said  William  J. 
Hohde  in  said  matter  was  guilty  of  disorderly,  contemptuous, 
and  insolent  behavior  towards  the  said  judge,  while  holding 
said  court,  which  said  behavior  of  said  William  J.  Rohde 
tended  to  impair  the  authority  of  said  court,  and  of  said  judge 
thereof,  and  to  interrupt  in  an  unbecoming,  disorderly,  con- 
temptuous, and  insolent  manner  the  due  course  of  the  said 
proceedings  before  said  court:  Now,  therefore,  it  is  ordered  by 
the  said  court  that  said  William  J*  Bohde  be  and  he  is  hereby, 
by  reason  of  the  aforesaid  behavior,  declared  guilty  of  con- 
tempt of  said  court,  and  that  he  pay  a  fine  to  twenty  dollars, 
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and  that  he  stand  committed  to  the  custody  of  the  sheriff  of 
Jefferson  County,  Washington,  until  the  same  is  paid;  and 
that  it  is  further  ordered  that  said  William  J.  Bohde  purge 
himself  of  said  contempt" 

That  upon  the  entry  thereof  the  relator,  the  said  William 
J.  Rohde,  fully  paid  the  fine  therein  imposed;  that  after- 
wards the  said  William  J.  Rohde,  in  behalf  of  a  certain  client, 
appeared  in  said  court  and  asked  to  be  heard  as  to  the  matter 
therein  pending.  Whereupon  the  judge  thereof  lefosed  to 
allow  said  Rohde  so  to  be  heard  therein,  and  caused  to  be  en- 
tered on  the  records  of  the  said  court  the  further  order,  as  fol- 
lows, to  wit:  **  This  court  having,  on  the  twenty-eighth  day  of 
March,  A.  D.  1891,  duly  entered  of  record,  and  which  said 
order  adjudged  and  decreed  that  the  said  William  J.  Rohde, 
an  attorney  of  record  in  this  court,  was  guilty  of  contempt  of 
court,  and  adjudged  that  said  William  J.  Rohde  be  fined  the 
sum  of  twenty  dollars,  and  is  ordered  to  purge  himself  of  such 
contempt;  and  whereas,  afterwards,  to  wit,  on  the  said  twenty- 
■eighth  day  of  March,  A.  D.  1891,  the  said  William  J.  Rohde 

paid  to  the  clerk  of  this the  fine  assessed  against  him  in 

said  matter,  and  has  neglected,  failed,  and  refused  to  comply 
with  the  said  order  of  said  court,  and  failed,  neglected,  and 
refused  to  purge  himself  of  said  contempt  by  apologising  for 
his  said  disrespectful  conduct:  Now,  on  this  twenty-first  day 
of  April,  A.  D.  1891,  the  said  William  J.  Rohde  appeared  in 
open  court,  before  the  judge  thereof,  and  the  judge  thereof,  to 
wit,  Morris  B.  Sachs,  thereupon  called  the  attention  of  said 
William  J.  Rohde  to  the  order  of  this  court  so  as  aforesaid 
made  and  entered  on  the  twenty-eighth  day  of  March,  A.  D. 
1891,  and  further  called  the  attention  of  said  William  J.  Rohde 
to  the  fact  that  he  had  so  failed,  neglected,  and  refused  to 
comply  with  said  order;  and  thereupon  the  said  William  J. 
Rohde,  still  failing,  neglecting,  and  refusing  to  comply  with 
eaid  order:  Wherefore  it  is  ordered,  adjudged,  and  decreed  that 
«aid  William  J.  Rohde  has  violated  his  official  oath  of  office 
as  an  attorney  at  law,  and  has  failed  to  maintain  the  respect 
due  to  this  court,  and  the  judicial  officer  thereof;  and  it  is  or- 
dered, adjudged,  and  decreed  that  the  said  William  J.  Rohde 
is  and- will  not  be  permitted  to  appear  as  an  attorney  or  coun- 
eelor  before  this  court  until  he  doen  comply  with  said  order, 
and  until  the  further  order  of  this  court'' 

The  question  presented  is  as  to  the  validity  of  said  orders, 
and  the  regularity  of  the  action  of  the  court  in  said  matter. 
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The  contention  of  the  respondent  is,  that  although  the  latter 
part  of  the  first  order  above  set  out,  and  all  of  the  second  order, 
may  be  irregular,  and  the  action  of  the  court  in  entering  the 
fiame  may  be  ground  of  reversal  on  appeal,  yet  as  the  court 
had  jurisdiction  of  the  subject-matter,  and  of  the  person  of 
the  relator,  there  can  be  no  relief  against  such  orders  by 
mandamu$.  This  contention  is  doubtless  correct,  if  the  orders 
entered  were  such  as,  under  any  state  of  facts  connected  with 
the  proceedings,  the  law  would  authorize.  We  think,  however, 
that  the  latter  part  of  the  said  first  order,  if  it  required  anything 
at  all  more  than  the  payment  of  the  fine  mentioned  in  said  order, 
required  something  which  the  court  had  no  right,  under  any 
circumstances,  to  order,  and  that  this  portion  of  said  order 
was  therefore  not  only  voidable,  but  absolutely  void,  and  that 
for  that  reason  there  was  absolutely  no  foundation  for  any  of 
the  proceedings  which  led  to  the  entry  of  the  second  order, 
and  that  the  said  second  ofder  was  therefore  absolutely  void 
as  an  entirety.  This  being  so,  we  think  this  court  could  prop- 
erly intervene,  and  by  its  writ  of  mandamus  require  said 
court  to  vacate  and  set  aside  said  last-named  order,  especially 
where,  as  in  this  case,  the  efiect  of  said  order  was  to  deprive  the 
relator  of  his  right  to  appear  in  said  court  as  an  attorney  thereof. 
His  right  so  to  appear  was  property,  and  could  not  be  taken 
from  him  excepting  by  due  process  of  law,  and  this  court  can 
intervene  by  this  writ  to  prevent  such  deprivation.  It  follows 
that  the  peremptory  writ  of  mandamus,  commanding  substan- 
tially the  same  as  the  alternative  writ,  must  issue,  and  it  is  so 
ordered. 


MAnAMDB  it  the  appropriate  remedy  to  restore  a&  attorney  to  praotioe  in 
ea  inferior  oonrt^  where  his  name  has  been  strioken  from  the  rolU  by  an  abase 
el  the  disoretion  of  the  judge:  Siaie  r.  Kbrke^  12  Fla.  27S;  S6  Am.  Deo.  814, 
and  note  on  page  344,  where  easee  on  this  aabject  are  ooUeoted}  note  to  i>ciiM 
V.  il«^,  SS  An.  Dea  74a 
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Oregon  Bailway  and  Nayiqation  Co.  v.  Eglet. 

(S  Waahuiotox,  400.] 

Contributory  Niouobiioi,  Bot  Nnrm  abi>  a  Halt  Txabs  Old  Rnrov- 
8IBLB  FOB,  WHJur.  —  A  boy  nine  aaci  a  half  yean  old,  injnred  while  steal- 
ing a  ride  upon  the  foei-beard  of  a  ewitoh -engine,  who  ia  ebown  to  have 
been  of  ordinarj  lotaMlganoe^  familiar  with  the  working  of  a  awitch-ea- 
gine,  aware  of  the  daagor  ol  hia  asti  frequeaUj  forb&ddaa  by  bia  parenfee 
to  go  npoa  the  eart,  and  levenl  timee  driven  away  from  them  by  the 
employees  of  the  railroad  company^  it  ohargeable  with  eneh  oontributory 
OAgltgenoe  aa  will  bar  a  recorery  hj  hhn  for  the  injnzy. 

Rbtkbsai.  or  JfrDaMm,  Abumb  m  THmioiry  ov  MavbuiIi  Pout 
GooB  Gbovkd  >ob.  — >  When  a  Jadfpneot  la  reBdared  ia  a  oaae  where 
there  ia  ao  taetimoiiy  tending  to  eetablieh  a  iaot  the  eatablishment  of 
which  ii  neoeaMry  to  warrant  a  Tordiot^  the  ooort  will  reveree  the 
Judgment. 

NaoLioENoi,  Railroad  Omtpaiit  vov  Oviltt  ev,  wxm.  —  A  railroad 
oompany  la  aot  negUgeot  in  failing  to  asoertaia  that  a  boy  of  teader 
yeara  ia  etealing  a  ride  oo  tha  baob  foot-board  of  a  awitoh-engiD^  un- 
known to  ite  employoee»  who  are  ahown  to  have  immediately  driven  off 
and  threatened  boya,  whenever  tiiey  eaw  them  aboat  the  ear*,  and  to 
haTo  dona  all  ftey  raaaonably  eoald  be  expaoted  to  do  to  carry  oat  the  ii 
■traotiotts  ol  tha  oomfaay*  forbidding  hoya  ta  ha  allowed  ob  tha 


AcnoN  for  personal  injuries.    The  opinioo  states  the  case. 

W.  W.  CoUon,  W.  &  OUberU  mul  C.  B.  Ifyim^  for  the  appel- 
lant. 

Brents  and  Ctark^  for  the  appellees. 

DnvBAB,  J*  The  undisputed  facta  in  tUs  ease  are,  that 
Zene  Egley,  on  the  third  day  of  May,  1889,  was  run  over  by 
the  switch-engine  of  the  defendant,  in  the  city  of  Walla  Walla» 
and  as  the  result  thereof,  his  right  leg  was  so  eruefaed  that 
afterwards  it  was  amputated  about  four  inches  below  the  knee- 
joint  This  action  is  brought  by  the  plaintiffs  against  the 
defendant  for  the  injury  to  the  said  Zene  ESgley^  the  child  of 
the  plaintiffs.  The  plaintiffs,  as  will  be  seen  by  reference  to 
the  pleadings,  alleged  that  this  injury  was  caused  by  the 
defendant  in  wrongfully  inviting,  inducing,  and  permitting 
said  child  to  be  and  go  upon  the  said  engine,  and  thereafter 
carelessly  running  and  operating  the  same  while  the  child  was 
thereon,  exposed  to  great  danger.  The  defendant  in  its  answer 
denied  these  allegations,  and  set  up  the  defense  of  contribu- 
tory negligence.  Other  matters  in  relation  to  the  ownership 
of  the  road  were  contested  at  the  trial  belowi  but  were  aban* 
doned  by  the  appellant  here. 
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The  foiiith  ■peoiftl  flnding  of  the  jary  was  entirely  unwar- 
ranted and  unsupported  by  the  testimony.  In  response  to  the 
qta&ttiaa^  ^  Did  the  said  Zene  Bgley  know  that  it  was  danger- 
ous for  him  to  ride  upon  the  engine  and  freight-cars  of  the 
railtray  mentioned  in  the  eomplainti  in  the  manner  in  which 
it  has  been  shown  by  the  evidence  he  was  doing  at  the  time 
be  was  injured  f "  jury  answer,  ^*  No."  There  is  no  evidence 
tending  to  prove  this  finding.  The  whole  testimony  shows 
that  Zene  Bgley  was  a  boy  of  ordinary  nnderstanding,  capable 
of  comprshending  and  acting  upon  what  was  told  him.  It 
appears  from  the  testimony  of  all  parties  (including  the  testi- 
mony of  the  boy  himself),  that  he  had  been  warned  time  and 
time  again,  not  only  by  hia  parents,  but  by  the  servants  of  the. 
company  and  his  associates,  not  to  attempt  to  ride  on  the  cars. 
HiB  own  father  testified  as  follows:  *"  Well,  I  often  told  him 
not  to  ride  upon  the  oars;  not  to  go  near  them.  I  cautioned 
him  in  this  respect.'' 

It  is  not  too  much  to  say  that  the  jury  ought  to  have  undei- 
stood  from  the  expression,  '*  I  cautioned  him  in  this  respect,'' 
that  the  witness  meant  to  say,  or  did  say  in  effect,  '^  I  warned 
him  of  the  danger  of  riding  on  the  cars."  The  boy  himself 
teetified  that  he  was  afraid  he  would  get  nm  over  by  the  cars. 
On  re-direct  examination,  oommencingon  page  82  of  the  tran- 
script, the  following  testimony  was  given:  — 

** Question  by  Mr.  Brents:  Zsne,  yon  stated  yesterday  that 
yon  knew  it  was  dangerous  to  bo  on  that  back  end  oi  the  ten- 
der. When  did  you  first  know  that  it  was  dangerous,  —  when 
did  you  first  find  out  that  it  was  dangerous  T  A.  Before  I  got 
hurt,— before. 

^  Q.  Did  you  know  it  was  dangerous  befors  yon  got  hurt  f 
A.    les. 

This  was  direct  and  positiTS  testimony  by  the  boy  in  answer 
to  direct  questions  by  his  own  attorney,  and  was  not  in  any 
way  affected  by  the  leading  and  misleading  examination  which 
immediately  followed,  which  was  as  Mlows:  — 

^  Q.  Did  you  know  it  after  you  got  hurt  T    A.  Yes,  sir. 

**  Q>  "fou  knew  it  by  getting  hurt?    A.  Yes,  sir. 

''Q.  Was  that  the  first  thing  that  caused  yon  to  know 
that  it  was  dangerousf    A.  Yes,  sir.^ 

Cross-examination,  which  followed,  was  as  follows:  — 

**  Q.  Zene,  did  n't  your  father  and  mother  tell  yon  not  to  go 
upon  the  engine?    A.  Yes,  sir. 

''Q.  Did  they  tell  you  why?    A.  Yes,  sir. 
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^  Q.  When  did  they  tell  you  not  to  get  npon  the  engioeT 
A.   Before  I  got  hurt 

'*  Q.  Why  did  they  tell  yoa  not  to  get  upon  the  enginet 
A.   Said  I  would  get  hurt 

'*  Q.  Zene,  have  you  eyet  been  driven  away  horn  the  ean  at 

various  times?    A.  TeS|  sir. 

*'  Q.  Did  the  train*men  ever  say  anything  to  yon  t  A.  Tes» 
sir. 

''  Q.  What  did  they  say  to  youT    A.  Told  me  to  get  away. 

"  Q.  Did  they  say  they  would  do  anything  to  yoa  if  you  got 
on  board?    A.  Tes,  sir. 

'*  Q.  What  did  they  say?    A.  Said  they  would  punish  me. 
.  ^'Q.  You  knew  it  was  dangerous  to  get  on  there,  did  n't  you, 
before  the  accident?    A.  No,  sir. 

''  Q.   Had  n't  you  been  told  it  was  dangerous?    A.   No,  sir. 

'*  Q.  Did  n't  your  mother  tell  you  it  would  hurt  yoa?  A. 
Yes,  air. 

*'Q.  Didn't  your  father  tell  you  it  would  hurt  yoa?  A. 
Yes,  sir. 

*'  Q.  Well,  did  n't  you  know  it  would  hurt  you?  A.  Yes, 
sir. 

'*  Q.  And  you  knew  this  before  the  accident?    A.   Yes,  sir." 

Thus  it  will  be  seen  that  while  the  boy  testified  that  he  did 
not  know  it  was  dangerous,  it  is  evident  that  he  did  not  defi* 
nitely  understand  the  meaning  of  the  word  '^  dangeroos,"  for 
he  testified  in  the  next  breath  that  his  father  and   mother 
told  him  it  would  hurt  him,  and  that  he  knew  it  would  hurt 
him.    It  is  too  evident  for  discussion  that  the  testimony  of 
the  boy,  outside  of  any  other  testimony,  shows  conclnsively 
that  he  did  know  it  was  dangerous  for  him  to  ride  upon  the 
cars  in  the  manner  in  which  he  was  riding  when  he  was  hart, 
and  that  there  was  no  conflict  of  testimony  on  that  subject 
worthy  of  the  consideration  of  the  jury;  and  while  it  is  true 
that  a  case  will  not  be  taken  from  the  jury  when  there  is  con- 
flict of  testimony,  and  that  a  court  will  not  be  justified  in  dis- 
turbing a  verdict  because  its  judgment  may  run  counter  to  the 
judgment  of  the  jury,  or  because  the  weight  of  testimony  is, 
in  the  opinion  of  the  court,  opposed  to  the  verdict,  it  is  equally 
true  that  where  there  is  no  conflict  of  testimony  on  material 
points,  and  there  is  no  testimony  tending  to  establish  a  fact, 
the  establishment  of  which  is  necessary  to  warrant  a  verdict, 
the  court  will  not  hesitate  to  interfere  in  the  interests  of  jus- 
tice, and  reverse  the  judgment 
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In  this  ease  it  is  shown  by  the  testimony  that  Zene  Egley 
was  nine  and  a  half  years  old.  It  is  shown  by  the  testimony^ 
mnd  not  disputed,  that  he  was  a  boy  of  ordinary  intelligence 
mnd  practical  experience,  and  that  he  was  familiar  with  the 
workings  of  railroads,  and  especially  with  the  workings  of  the 
switch-engine  by  which  he  was  injured,  and  that  he  had 
discretion  enough  to  know  that  the  amusement  on  which  he 
was  insisting  was  amusement  fraught  with  danger,  and  that 
he  was  a  trespasseir  on  the  railroad  when  be  was  stealing  the 
rides.  He  may  not  have  known  tbe  technical  meaning  of  the 
word  **  trespass,"  but  all  the  testimony,  including  his  own, 
shows  that  he  knew  he  bad  no  right  on  the  car;  that  not  only 
had  he  been  cautioned  and  forbidden  by  his  parents  to  go 
upon  the  cars,  but  had  been  frequently  driven  away  by  the. 
yard-master  and  other  employees;  and  that  they  had  threat^ 
•ned  to  punish  him  if  he  did  not  keep  away;  and  shows  thai 
he  knew  he  was  a  wrong-doer.  See  the  following  testimony:  — 

*•  Q.  Do  you  know  the  yard-master  by  sight  f    A.  Yes,  sir. 

^  Q.  Had  he  ever  driven  you  off  the  cars?    A.  Yes,  sir. 

*'  Q.  How  many  times?    A.  I  don't  know. 

^  Q.  How  many  do  you  think.    A.  About  three  times. 

^Q.  About  how  many?  A.  Three;  not  more  than  three,— 
though  may  be  more. 

**  Q.  Well,  how  many  more?  A.  I  can't  tell  just  how  many 
times. 

^Q.  Well,  how  many  do  you  think?    A.  About  five  or  six. 

**Q.  When  you  were  on  a  car,  and  you  saw  him  coming, 
what  did  you  do?    A.  Gk)t  down  and  run. 

'^Q.  And  you  always  did  that,  did  you?    A.  Yes,  sir. 

**  Q.  What  would  be  do  if  he  happened  to  get  near  you  ? 
A.  I  don't  know. 

^Q.  Did  he  ever  tell  you  to  stay  off  the  cars?    A.  Yes,  sir. 

**  Q.  Did  n't  he  always  tell  you  to  stay  off  the  cars  when  he 
got  close  enough  to  speak  to  you?    A.  Yes,  sir. 

^  Q.  And  every  time  he  saw  you  he  said  that?    A.  Yes,  sir.'^ 

Add  this  to  the  testimony  of  the  father,  that  he  had  cautioned 
the  boy  not  to  go  on  the  cars,  and  that  at  one  time  he  pre- 
Tented  him  from  doing  so;  and  that  of  the  yard-master,  Mr. 
Ch>uld,  that  he  had  at  one  time  stopped  the  train  and  put  him 
off,  and  to  use  his  own  language,  '^In  two  or  three  cases  I 
gave  him  to  understand  I  would  give  him  a  thrashing  when 
I  got  close  to  him,  and  he  would  get  off  a  distance  and  begin  to 
swear  and  abuse  me,  and  call  me  names, —  some  of  them, —  and 
after  that  they  kept  clear  of  me,  and  watched  me  pretty  close/'— 
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and  it  plainly  appears,  without  any  doobi  whatow,  that  the 
boy  was  of  a  mind  sofl&eiently  disoriminating  to  know  that  he 
WHS  trespoflBing,  and  to  be  respomiUe  for  cotUributory  negli- 
gence.   Of  coarse,  I  reeogniae  the  fact  that  a  different  gaoge 
or  measore  innst  be  used  in  aseertaining  or  determining  ihi 
degree  of  guilty  n^ligenoo  to  bo  imputed  to  a  child,  from  that 
used  in  determining  the  degree  of  negligence  to  bo  inapotod  to 
an  aduH  of  ordinary  intellig^ica.   This  is  a  distinction  founded 
in  justice,  and  the  reasoning  whidi  suBtains  it  cannot  bo  ggin* 
said.     Neither  do  I  question  the  proposition,  stated  by  coun- 
sel for  the  plaintiff,  (i)at  sinoe  the  law  does  not,  in  any  ease, 
exact  an  unreasonable  or  impossible  thing  from  any  one,  the 
duty  thns  devolved  upon  each  depends  upon  his  powers  ol 
comprehension  and  performance;  and  the  duty  of  a  child, 
therefore,  is  proportionate  to  its  mental  and  physical  capacity. 
But  strictly  applying  the  principles  of  that  proposition  to  the 
facts  of  this  case,  as  shown  by  undisputed  testimony,  the  con- 
clusion above  is  reached.    The  law  as  laid  down  by  Shear- 
man and  Redfield  on  the  law  of  negligence  (yxjL  1,  seo.  73)  is 
as  follows:  ''It  is  now  settled  by  the  overwhelming  weight  of 
authority  that  a  child  is  held,  so  far  as  he  is  personally  oon- 
cerned,  only  to  the  exercise  of  such  degree  of  care  and  discre- 
tion as  is  reasonably  to  be  expected  from  children  of  hio  age. 
No  injustice  is  done  to  the  defendant  by  this  limitation  of  the 
defense  of  contributory  negligence,  since  the  rule  itself  is  not 
established  primarily  for  his  benefit,  and  he  can  never  be 
made  liable  if  he  has  not  been  himself  in  faoll    Thns  where 
one  is  driving  a  horse  with  ordinary  care,  at  a  rale  of  speed 
suited  to  the  locality,  he  is  of  course  not  Kablo  for  an  injury 
by  the  horse  to  a  child  who  suddenly  throws  itself  in  the  way, 
and  is  run  over  before  the  driver  can  prevent  it    So  if  a 
child,  proceeding  in  reckless  haste,  however  nataral  to  its 
age,  should  rush  against  a  railroad  car  while  in  motaoo,  tiie 
driver  of  the  car  or  engineer  of  the  train  not  seeing  him^  it  is 
obvioos  that  his  act  is  the  sole  cause  of  his  injiiry;  and  even 
though  he  may  be  entirely  free  from  blame,  the  most  that  ean 
be  said  in- his  favor  is,  that  the  case  is  one  of  inevitable  aoei- 
dent;  and  the  owner  of  the  car  is  no  more  responsiUe  fbr  bis 
injury  than  would  have  been  the  owner  of  a  wall  <tg<>^»Mfc 
which  the  child  had  thoughtfessly  struck  himsel£'' 

The  contributory  negligenoe  in  tiiis  case  being  pioven  by 
undisputed  testimony,  the  next  question  is,  Was  there  any 
negligence  on  the  part  of  the  railroad  company  which  was  the 
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approximate  cause  of  the  injury?  or,  to  aiate  it  negativelj, 
4;ould  the  injury  have  been  prevented  by  any  degree  of  care 
^hich  the  law  imposed  upon  the  railroad  coiupany?  The  tes- 
timony, in  my  Judgment,  shows  no  neg.igence  at  all  on  the 
part  of  the  company.  Whenever  they  saw  boys  about  the 
cars,  Ihey  immediately  drove  them  off,  and  threatened  to  pun« 
ish  tbem.  It  appears  from  the  testiriony  that  the  company 
Iiad  issued  a  bulletin  not  to  allow  boys  on  the  track,  and  that 
its  servants  did  all  they  could  reasonably  be  called  upon  to  do 
to  carry  out  the  instructions  of  the  company  in  this  respect; 
and  it  was  well  understood  by  the  boys  in  that  neighborhood 
generally^  and  by  Zone  especially,  that  they  had  no  right  to 
go  into  or  about  the  can.  He  slipped  on  the  engine  with  a 
view  of  hiding  himself  from  the  engineer,  and  located  himself 
on  the  foot-board  at  the  back  end  of  the  engine,  where  the 
engineer  could  not  see  him  while  attending  to  his  duties.  It 
is  not  claimed  that  any  employees  of  the  company  saw  him 
there,  or  had  any  knowledge  of  his  whereabouts. 

"  Negligence,"  says  Shearman  and  Redfield, ''  includes  two 
questions:  L  Whether  a  particular  act  has  been  performed  or 
omitted;  and  2.  Whether  the  performance  or  omission  of  this 
act  was  a  breach  of  a  legal  duty.  The  first  of  these  is  a  pure 
question  of  fact;  the  second  is  a  pure  question  of  law  ":  Sec. 
52.  As  was  said  by  the  supreme  court  of  Connecticut  in  the 
case  of  Nolan  v.  New  York  etc.  B.  R.  Co.^  53  Conn.  461:  "'Neg- 
ligence '  may  be  defined  to  be  a  failure  to  perform  some  act 
required  by  law,  or  the  doing  of  the  act  in  an  improper  man- 
ner. The  Law  determines  the  duty;  the  evidence  shows  whether 
the  duty  was  performed.  The  duty  resting  upon  the  defend- 
ant  was  a  question  of  law;  was  the  duty  performed,  was  a 
question  of  fact." 

These  authorities,  I  think,  fairly  present  the  law,  and  the 
relative  duties  of  i\ie  court  and  the  jury,  on  this  perplexing 
question.  The  theory  of  the  plaintifiT  in  this  case  is,  that  the 
company  was  negligent  in  not  ascertaining  that  the  boy  was 
on  the  engine  at  the  time  of  the  accident,  and  this  seems  to  be 
all  the  negligence  attributed  to  it;  and  it  is  evident,  from  the 
special  findings  and  the  verdict,  that  this  view  was  taken  by 
the  jury,  and  it  becomes  the  duty  of  this  court  to  announce 
iTiat  the  omission  of  the  act  complained  of  does  not  constitute 
legal  negligence.  As  wide  a  range  aa  the  decisions  of  courts 
have  taken  on  this  interesting  subject,  no  court,  to  my  knowl- 
edge, has  gone  so  far  as  to  hold  that  railroad  companies  are 
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the  absolute  insurers  of  the  life  and  limbs  of  boys  who,  against 
their  express  commands,  insist  upon  trespassing  npon  their 
property,  and  to  sustain  this  case  would,  in  my  opinion,  go 
that  far.  The  only  way  the  company  could  prevent  this 
would  be  to  keep  a  sufBcient  number  of  guards  to  detect  boys 
in  tlieir  attempts  to  board  the  cars  or  engines.  If  the  pres- 
ence of  the  boy  on  the  engine  or  cars  had  been  brought  to  the 
knowledge  of  the  operators  of  the  engine,  it  is  plain  that  their 
duty  would  have  been  to  have  protected  him  from  harm,  no 
matter  how  great  his  negligence  might  have  been.  The  testi- 
mony shows  that  they  did  not  see  the  boy  on.  the  engine,  and 
did  not  know  that  he  was  there;  for  by  reason  of  his  location 
on  the  foot-board  of  the  engine,  the  engineer,  io  the  perform- 
ance of  his  ordinary  duties,  could  not  have  seen  him.  The 
verdict  is  wholly  unsustained  by  the  evidence,  and  strictly, 
the  defendant  would  probably  be  entitled  to  judgment  on  the 
third  and  fifth  special  findings;  but  as  the  jury  was  evidently  in- 
fluenced, both  as  to  their  general  verdict  and  special  findings, 
by  the  instructions  of  the  court,  which  in  their  general  scope, 
and  especially  in  the  seventeenth  instruction,  went  to  the  extent 
that  the  defendant  should  have  exercised  care  in  ascertaining 
whether  or  not  Zene  Egley  was  on  said  engine  immediately 
preceding  said  injury,  the  judgment  will  be  reversed,  and  the 
cause  remanded  to  the  lower  court,  with  instructions  to  retry 
the  case,  and  to  modify  the  instructions  in  accordanoe  with 
this  opinion.  

NlQUOBlfCB^OONTBIBUTORT— iNTAirn^     WHXH     RbPOVSIBLI      IOB. — 

Where  a  boy  seTen  yean  of  ege^  in  disregard  of  wamingi  not  to  do  kh  gets 
npon  dangerous  maehinery  for  the  purpose  of  riding  thereon,  and  is  injured 
in  oonseqnsnce  thereof,  he  oannot  reoover:  Rodgen  t.  LeeM^  140  Pa.  St.  475; 
23  Am.  St  Rep.  250,  and  note.  A  child  mnning  in  front  of  a  oable-car  on 
the  street  is  guilty  of  contributory  negligence  and  oannot  reoorer  for  an  in- 
jury  caused  thereby,  in  the  absence  of  negligence,  on  the  part  of  liia  gripinan: 
Winten  t.  Kammu  CUy  cte.  i?>  C».,  99  Mo.  509;  17  Am.  St.  Rep^  591,  and 
note;  extended  note  to  Weaibrook  T.  Mobile  sfe.  R,  R,  Co.,  14  Am.  St  Rep. 
590-596,  where  the  negligence  of  infants  as  a  bar  to  recoTery  for  pergonal 
injuries  is  discussed.  A  child  going  upon  a  tugboat  in  violation  of  tiie  rules 
of  the  oompany,  and  against  the  assent  of  tlie  officer  in  charge,  oannot  re- 
cover for  injuries  receiTed  thereon:  Cbol  t.  Hcnuion  He,  Nan,  Cb.,  76  Tax.  353; 
18  Am.  St.  Rep.  52.  Achild  of  nine  years  of  age  is  required  to ezerdae  snch 
care  and  diligence  as  characteriio  the  average  of  his  age:  Bklemkimr  ▼.  JEa»- 
9a$  CUi0  etc  Jtf  Oo.f  102  Mo.  270. 

Railroads — Whbit  kot  Gviltt  or  Kbqliokkos  to  IirKAVts.  — A  boy 
ten  years  of  age,  who  was  lying  on  his  back  beneath  the  osn,  and  eroaswiss 
of  the  track,  and  who  was  not  in  the  employ  of  the  oompany,  nor  atteoiptiog 
to  cross  the  track,  cannot  recover  if  injured  by  the  moving  of  Iho  earn  M> 
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MuOm  ▼.  Pcmi^lMiiila  R,  R,  Co.,  132  Pa.  St  107;  19  Am.  St.  Rep.  091,  md 
note;  Lq/a^eiU  tie,  B.  R,  Co.  y.  B^fman,  28  Ind.  287;  92  Am.  Dec.  318,  and 
note.  A  bo7  ten  years  of  age,  who,  in  company  with  oth^r  boys,  enters  an 
empty  freight-oar  on  a  moving  train  without  the  knowledge  of  the  traiu-men, 
cannot  recoTer  for  injuries  reoeiTed  thereby t  CWriey  t,  Jf iMOMfi  Pae,  ffy  Cbw« 
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P  WASHIKeTOV,  tfS.] 

OfXMFLAnrr  nr  FoRiOLOflUBa  nesd  hot  Auj»s  Chahaotis  ov  Ihtuim 
ov  CJo-DBFBVDAMT.  -^  A  oompUint  in  an  action  to  foreclose  a  mortgage, 
which  alleges  that  a  party  made  a  co-defendant  with  the  mortgagor  has, 
€r  claims  to  have,  some  interest  in  or  claim  npon  the  mortgaged  prem- 
ises, is  snflScient,  without  alleging  the  nature  of  snsh  interest. 

MORVOAOX  BT  GoRPORATIOir,  DbFSOIS  IH,  OuBSD  BV  RaTITICATION,    WHIN. 

—  Where  a  mortgage  by  a  corporation  is  signed,  without  authorization 
by  resolution,  by  its  president  and  secretary,  who  were  two  of  its  three 
trustees,  but  the  corporation  receives  the  benefits  of  the  mortgage,  the 
defect  in  its  original  execution  will  be  regarded  as  cured  by  acquiescence 
mod  ratifioatioo.  If  money  has  been  obtained  by  a  corporation  upon  its 
aeeuiities,  which  are  irregular  and  uUra  vbrts,  but  the  money  has  been 
lulled  for  the  benefit  of  the  corporation,  with  the  knowledge  and  acqui- 
escence of  the  stockholders,  the  corporation  and  its  share-holders  will  be 
estopped  from  denying  the  corporation's  liability  to  repay  it. 
Arormbt's  Fbb,  Rbasorablbnbss  or,  whxh  Dbnixd,  Mvar  bb  Proybd.— 
Where  the  complaint  in  a  suit  to  foreclose  a  mortgage  alleges  that  9250 
is  B  reasonable  attorney's  fee.  and  the  answer  denies  that  any  greater 
ram  than  $100  is  a  reasonable  fee  in  the  case,  and  no  testimony  is  ofiered 
«B  that  pointy  the  oourt  should  allow  the  latter  sum  only.  When  the 
reasonableness  ol  aa  attorney's  fee  is  denied*  it  most  be  proTed  like  a&y 
fltlMr  isa^ 

Suit  to  foreclose  a  mortgage.    The  opinion  states  the  case. 
Ool0|  J3laifM|  and  D$  Vriei^  for  the  appellant 
AU$n  and  PoweU^  for  the  appellee. 

Dunbar,  J.  We  are  of  the  opinion  that,  oonstming  the 
complaint  together,  and  considering  the  relief  prayed  for,  the 
complaint  is  simply  for  a  foreclosure  of  a  mortgage,  and  that 
the  question  of  whether  or  not  the  Tender's  lien  exists  in  this 
state  is  not  in  issue  in  this  case.  There  were  some  allegations 
in  the  complaint  which  were  not  necessary  to  a  complaint  in 
foreclosure,  but  they  were  subject  to  a  motion  to  strike,  and 
were  not  grounds  of  demurrer.  The  demurrer,  we  think,  was 
properly  overruled. 

It  is  contended  by  the  appellant  that  the  complaint  should 
have  alleged  what  interest  the  appellee  had  in  the  lands  which 
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plaintiff  aonght  to  fbreclose.  The  safficiency  of  the  oomplaint 
in  this  respect,  it  seems  to  ns,  is  established  by  almost  oniver* 
sal  usage.  The  form  prescribed  by  Estee  is:  **  The  defendant 
has  or  claims  some  interest  in  or  lien  upon  the  said  real  prop- 
erty; but  the  same,  whateyer  it  may  be,  is  subject  to  the  lien 
of  the  said  mortgage.'* 

This  is  substantially  the  same  as  the  tenth  allegation  in  the 
complaint  in  this  clause,  and  is  all  the  allegation  that  is  neces- 
sary. The  defendants'  answer  was  a  general  denial,  and  their 
claim,  if  they  had  any,  was  not  disclosed.  It  is  claimed  by  the 
appellant  that  this  was  not  a  disclaimer  of  interest,  and  that  it 
put  in  issue  the  fact  that  it  was  subject  to  plaintiff's  lien,  and 
cites  EldoT  v.  Spink»^  53  Cal.  293,  in  support  of  its  contention. 
This  case  eyidently  sustains  appellant's  theory,  but  is  in  con- 
flict with  the  earlier  California  anthoritiee,  and,  we  belieye, 
with  the  well-established  and  generally  recognized  practice. 
In  Anthony  y.  Nye^  30  CaL  402,  it  was  held  that  in  an  action  to 
foreclose  a  mortgage,  the  allegation  that  a  party  who  ia  made 
co-defendant  with  the  mortgagor  has,  or  claims  to  have,  some 
interest  or  claim  upon  the  mortgaged  premises,  is  sufficient 
without  averring  the  character  of  the  interest;  and  Judge  Saw- 
yer, who  rendered  the  opinion,  says;  ^*  The  allegation  of  her 
elaim  and  interest  is  in  the  form  universally  adopted  and  long 
established.  The  plaintiff  is  not  supposed  to  know  the  nature  of 
every  person's  claim.  It  is  enough  that  a  claim  is  set  up.  It 
is  the  defendant's  business,  when  thus  called  upon,  to  disclose 
its  nature.  There  is  no  personal  judgment  against  the  wife.  If 
Bhe  has  no  claim,  she  is  in  no  way  injured.  If  she  has  any,  she 
has  had  an  opportunity  to  present  it.  There  is  neither  merit 
nor  plausibility  in  the  objection," — the  objection  being  that 
the  complaint  did  not  disclose  the  defendant's  interest.  To 
the  same  effect,  see  Mitchell  v.  Steelman^  8  Cal.  863;  Pomeroy 
on  Remedies,  2d  ed.,  sec.  841.  We  think  the  doctrine  laid 
down  by  the  earlier  California  courts  much  more  in  harmony 
with  the  general  rules  governing  pleadings  than  the  doctrine 
promulgated  by  the  latter  case,  and  therefore  feel  bound  to 
follow  it.  The  only  object  in  making  Dexter  Horton  A  Ca 
parties  to  the  suit  was  to  settle  any  claim  that  they  might  set 
up  to  the  mortgaged  premises.  The  object  of  the  law  in  per- 
mitting this  is  to  avoid  a  multiplicity  of  suits,  so  that  all 
claimants  may  have  their  rights  adjusted  in  one  action. 

Another  objection  raised  by  the  appellant  is,  that  the  mort- 
gage was  not  executed  by  the  trustees  of  the  defendant  corpo- 
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ratioQ,  bnt  that  the  president  and  aeoretarj,  by  whom  the 
mortgage  was  executed,  had  no  authority  to  enter  into  such  a 
contract,  and  that  it  was  therefore  ultra  virei,  Byen  conced- 
ing that  the  contract  was  ultra  virM,  and  that  the  appellant 
has  placed  himself  in  a  position,  in  this  case,  to  legally  allege 
it,  under  the  testimony  in  this  case  it  will  not  avail  against 
the  plaintiff.  The  corporation  was  attempting  to  execute  a 
hana  fid$  mortgage.  It  was  within  the  power  of  the  corpora- 
tion to  execute  it,  and  its  officers  and  agents  were  trying  to 
carry  out  the  will  of  the  corporation.  There  were  but  three 
trustees,  and  two  of  them  signed  the  mortgage,  but  not  as 
trustees.  They  did  not  go  through  the  form  of  an  authoriza- 
tion by  resolution,  but  a  majority  of  those  who  had  power  to 
pass  the  resolution,  by  a  short  cut,  brought  about  the  result 
which  the  resolution  would  have  authorized.  The  formality 
of  the  resolution,  it  is  true,  was  omitted,  but  the  corporation, 
taking  possession  of  the  property  by  virtue  of  the  mortgage, 
indorsed  its  execution,  and  if  there  were  any  technical  defect 
in  its  original  execution,  it  has  been  cured  by  acquiescence 
and  ratification.  Where  money  has  been  obtained  by  a  cor- 
poration upon  its  securities,  which  are  irregular  and  ultra  vire$^ 
but  the  money  was  applied  for  the  benefit  of  the  company, 
with  the  knowledge  and  acquiescence  of  the  stockholders,  the 
company  and  the  share-holders  are  estopped  from  denying  the 
liability  of  the  company  to  repay  it:  In  re  Cork  etc.  B?y  Oo.^ 
L.  R.  4  Ch.  App.  748.  And  a  court  of  equity  abhors  forfeit- 
ures, and  will  not  lend  its  aid  to  enforce  them:  Marshall  v. 
Vieksburg,  15  Wall.  146.  Neither  will  it  give  its  aid  to  the 
assurance  of  a  mere  legal  right,  contrary  to  the  equity  and  jus- 
tice of  the  case:  Lewis  v.  Lyons,  13  111.  117.  In  this  case  the 
contract  is  not  executory,  but  is  executed,  and  a  stronger  rule 
obtains  in  favor  of  the  validity  of  the  contract.  Says  the  8U« 
preme  court  in  Bradley  v.  Ballard,  55  111.  418, 8  Am.  Rep.  656: 
*'  Bui  if  any  one  of  the  parties  proceeds  in  the  performance  of 
the  contract,  expending  his  money  and  his  labor  in  the  pro- 
duction of  values  which  the  corporation  appropriates,  we  can 
never  hold  the  corporation  excused  from  payment  on  the  plea 
that  the  contract  was  beyond  its  power." 

Such  we  believe  to  be  the  doctrine  of  the  authorities  gener- 
ally. 

We  have  examined  the  other  points  raised  by  appellant,  and 
are  unable  to  find  any  error.  All  the  facts  found  by  the  court 
are,  in  our  opinion,  justified  by  the  testimony,  with  the  excep- 
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Hon  of  the  fact  that  1160  ia  a  reasonable  attorney's  fee.  Tha 
eoniplaiiit  alleged  1250  as  a  reasonable  attorney's  fee.  Tba 
answer  denied  that  any  greater  sum  than  one  hundred  dol- 
lars is  a  reasonable  attorney's  fee  in  this  case.  There  being  no 
testimony  offered  on  this  point,  and  as  the  reasonableness  of 
an  attorney's  fee,  when  denied,  must  be  proven  as  any  other 
fact,  the  court  should  have  found  that  one  hundred  dollars 
was  a  reasonable  attorney's  fee,  and  rendered  judgment  ac« 
cordingly.  The  case  will  be  remitted  to  the  lower  court,  with 
instructions  to  modify  the  judgment  in  acoordanoe  with  this 
opinion. 


MORTQAOn  —  FORBOLOSURB— SumonHOr    OV    OOMPLAIST. — A 

allegatioQ  in  a  oompUint  in  foradoM  a  mortgage,  that  eertaiR  parfcias 

at  oo-defendanta  hare  or  fiaiin  to  haye  aome  ioteraai  in  the  propartj.  is  all 

that  ia  raqairad:  PoeU  t.  Sieartu,  2S  OaL  227;  MarUm  ▼.  NobU,  89  Ind.  SIS. 

MORTOAOX   BT   OORPORATIOV  —  DinOTS   »,    CaRBD  BT  RATirUUIKML  ^* 

Whera  a  corporation  haa  powar  to  mortgaga  ita  real  aatata  to  borrow  moiiaj. 
and  doea  ao,  and  naaa  tha  money  ao  borrowed,  it  ia  aatoppad  to  ooQteiid  tiiak 
anch  mortgage  waa  Toid:  Wriffhi  r.  Hughet^  119  Ind.  324;  12  Am.  St.  Bapu 
412,  and  note.  That  the  prooaeda  of  an  nnanthoriflad  mortgage  havo  been 
applied  to  the  uae  of  the  corporation  is  not  a  anffioient  ratification  to  render 
it  binding:  LeggeU  ▼.  Neio  Jermif  Ufg>  ale.  Co.^  1  N.  J.  Eq.  641;  2S  Aa^ 
Deo.  728^  and  note;  Ditfa  t.  UmMtm^  106  N.  a  181;  18  Am.  St.  Bep.  889. 
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[2  WAaHIMOTOK,  4M.] 
InSdRAVOB  PoLIOT  —  PkRIOD  OF  LUf TTATIOir  StIFULATBD  »»  BmIMB  10  BoB 

FROM  Datb  of  Firb.  — Where  a  polioj  of  fire  inaoranoa  oontaiBB  a  atip- 
nlation  that  no  action  npoB  the  policy  ahall  be  anatftined  nnlaaa  ooauneneed 
within  aix  montha  after  the  time  the  fire  ahall  have  oeonrrad,  the  period 
of  limitation  begina  to  mn  from  the  date  of  the  fire,  although  the  policy 
also  providea  that  no  loaa  shall  become  due  and  payable  ontU  ^tMf  of 
loaa  ia  made  and  examined  into  by  the  inanranoe  company. 


Action  on  an  insurance  policy.    The  opinion  states  the 

E.  E.  Cooverty  and  R,  and  E.  B.  WiUiam»  and  Car^y,  for  the 

appellant. 

OUbert  and  Snoti?,  for  the  appellee. 

Anders,  C.  J.  This  is  an  action  upon  a  fire  insurance  policy 
issued  by  appellant  to  appellee,  to  recover  a  loss  amounting  to 
$221,  alleged  to  have  been  sustained  by  appellee  by  reason  of 
the  destruction  by  fire  of  the  property  insured.    The  complaint 
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was  filed  February  8, 1890,  and  service  duly  made.  Defendant 
appeared  and  answered,  setting  up  as  a  defense  false  represent 
tations  made  by  plaintiff  to  defendant  in  his  application  for 
insurance,  concerning  his  title  to  the  land  upon  which  tbo 
insured  buildings  were  situated;  and  that,  by  the  terms  of  the 
policy,  action  should  be  commenced  thereon,  if  at  all,  within 
Bix  months  after  the  date  of- the  fire.  Plaintiff  in  his  reply 
denied  making  any  false  representations,  or  that  he  knew  any 
statements  or  representations  contained  in  his  said  application 
were  false  or  untrue;  and  alleged  that  at  the  time  of  making 
application  for  the  policy  of  insurance  he  fully  and  truly  ex« 
plained  to  the  agent  of  the  defendant  who  received  said  appli- 
cation the  true  nature  of  his  right  and  title  in  and  to  said  land; 
and  that  said  agent  thereafter  filled  out  said  application,  and 
plaintiff  signed  the  same  in  good  faith,  and  relying  upon  and 
believing  the  statement  of  said  agent  then  and  there  made  to 
plaintiff  that  the  said  application  was  right  and  in  proper 
form.  Plaintiff  further  alleged  that  his  loss  was  adj  usted  by  and 
between  himself  and  the  defendant  on  the  eighth  day  of  August, 
1889,  at  1221.  The  issues  having  been  thus  joined,  the  case 
was  tried  by  a  jury,  who  returned  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  claimed  in  the  complaint  A  motion  for 
a  new  trial  having  been  denied,  judgment  was  entered  in  favor 
of  the  plaintiff  and  against  defendant  for  the  amount  specified 
in  the  verdict.  Defendant  brings  the  case  to  this  court  for 
review,  and  seeks  a  reversal  of  the  judgment  for  errors  duly 
assigned. 

Counsel  for  appellant  contend  that  the  action  is  barred  by 
limitation  fixed  in  the  policy  for  bringing  the  action;  and  in 
order  to  determine  that  question,  it  becomes  necessary  to  ex- 
amine the  contract  as  made  by  the  parties  thereta  Among 
the  provisions  in  the  policy  are  the  following: — 

'*  It  is  hereby  expressly  covenanted  and  agreed  by  the  par- 
ties hereto  that  no  suit  or  action  against  this  company  for  the 
recoiwry  of  any  claim  under  and  by  virtue  of  this  policy  shall 
be  sustained  in  any  court  of  law  or  chancery  unless  such  suit 
or  action  shall  be  commenced  within  six  months  after  the  time 
the  fire  shall  have  occurred;  and  in  case  any  such  suit  or  action 
shall  be  commenced  against  this  company  after  the  expiration 
of  the  aforesaid  six  months,  the  lapse  of  time  shall  be  taken 
and  admitted  as  conclusive  evidence  against  the  validity  of 
such  claim,  any  statute  of  limitation  to  the  contrary  notwith- 
standing. 
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**AII  persons  having  a  claim  under  thrs  policy  for  Ksesor 
damage  shall  proceed  at  once  to  pat  the  property  saTcd  or 
damaged  in  the  best  order  possible,  separating  the  damaged 
from  the  undamaged,  and  shall  give  immediate  notice,  and 
lender  a  particular  account  thereof,  in  writing,  to  the  com- 
pany, stating  the  time,  origin,  and  circumstances  of  the  fire, 
the  occupancy  of  the  building  irtsured  or  containing  the  prop- 
erty insured  at  the  time  of  the  loss,  the  whole  value  and  own- 
ership  of  the  property  insured,  and  all  encumbrances;  all  of 
which  shall  be  verified  by  the  affidavit  of  the  aaanred  and 
claimant  If  required,  the  assured  and  claimant  shall  be  ex- 
aauned  and  re-examined  under  oath  by  any  person  appointed 
by  the  company,  at  such  time  or  times  and  place  or  places,  in 
the  oounty  where  the  loss  occurs,  as  the  company  or  such  pei^* 
ions  may  require,  touching  all  questions  relating  to  the  claim, 
and  shall  subscribe  to  the  same;  and  until  such  examination 
(if  required)  shall  have  been  submitted  to,  subscribed  and 
verified  as  herein  specified,  the  company  shall  not  be  called 
upon  to  consider  such  claim  or  loss,  nor  shall  the  same  become 
due  and  payable;  •  .  •  •  provided,  further,  that  it  shall  be 
optional  with  the  company  to  repair,  rebuild,  or  replace  the 
property  lost  or  damaged  with  other  of  like  kind  and  quality 
within  a  reasonable  time,  giving  notice  of  their  intention  so  to 
do  within  sixty  days  after  receipt  of  proofs  herein  required; 
and  in  ease  the  company  elect  to  rebuild,  the  assured  shall, 
if  required,  furnish  plans  and  specifications  of  the  buildings 
destroyed. 

**  In  case  of  any  diflerences  of  opinion  as  to  the  amount  of 
loss  or  damage,  such  difiPerences  may  be  submitted  to  the 
judgment  of  two  disinterested  and  competent  men  mutually 
chosen  (who,  in  case  of  disagreement,  shall  select  a  third), 
whose  award  shall  be  conclusive  and  binding  on  both  parties 
as  to  the  amount  only.** 

The  fire  occurred  on  July  81, 1889.  On  August  8, 1889,  the 
agents  of  the  company  went  to  the  plaintiff  to  determine  the 
amount  of  his  loss.  The  plaintiff  testified:  ''My  loss  was 
adjusted  at  $221  '*;  and  this  was  not  disputed  by  the  agents 
themselves  when  called  as  witnesses  on  the  part  of  the  de- 
fendant. They  did  not  agree  that  the  loss  would  be  paid,  but 
at  most,  only  promised  to  do  the  best  they  could  for  plaintiff. 
On  August  13,  1889,  however,  the  secretary  of  the  insurance 
company  wrote  a  letter  to  the  plaintiff,  in  which  he  said:  '*We 
cannot  see  that  you  have  any  claim  against  this  company  tor 
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ytMur  loBf^  and  must  therefore  dedine  to  give  the  matter  far* 
tber  consideration." 

As  before  stated,  plaintiff  commenced  thie  action  on  Feb^ 
niarj  8,  1890,  which  was  sii  months  and  three  days  after  the 
fire  occarred.  It  is  not  claimed  by  counsel  for  appellee  that 
the  limitation  of  time  expressed  in  the  policy  for  the  com- 
mencement of  an  action  for  the  loss  sustained  is  invalid,  and 
•o  far  as  we  have  been  able  to  ascertain  from  an  examination 
oi  adjudicated  eases,  such  stipulations  hare  been  uniformly 
held  Talid  and  binding.  But  counsel  contend  that  plaintiff 
could  not  have  maintained  an  action  against  the  company 
until  August  13,  1889,  at  which  time  the  company  refused  to 
pay  the  lose,  and  that  the  action  was  therefore  commenced  in 
time^  although  more  than  six  months  had  elapsed  since  the 
happening  of  the  firs.  In  other  words,  appellee  claims  that 
the  time  of  limitation  did  not  commence  to  run  at  the  date  of 
the  fire,  but  at  the  time  when  the  cause  of  action  accrued,  and 
that  all  of  the  proTisions  of  the  policy,  taken  together,  warrant 
that  construction.  Numerous  authorities  are  cited  in  support 
of  appellee's  contention.  The  decisions  in  these  cases  are 
based  upon  the  assumption  that  the  provision  in  the  policy 
postponing  a  right  of  action  until  proof  of  loss  is  made,  or 
antil  a  certain  number  of  days  thereafter,  is  in  conflict  with 
the  provision  limiting  the  time  within  which  an  action  may 
be  commenced,  and  that  these  stipulations  must  therefore  be 
harmonized  by  judicial  construction.  We  cannot  assent  to 
this  doctrine.  The  most  careful  reading  of  the  provisions  and 
stipulations  in  the  policy  now  before  us  will  fail  to  disclose 
any  conflict  therein.  In  the  case  at  bar,  every  stipulation  in 
favor  of  the  company  was  waived,  excepting  that  providing 
for  the  proof  of  loss.  After  adjustment  of  the  loss,  and  the  waiver 
of  all  other  conditions,  appellee  still  had  five  and  one  half 
months  of  the  stipulated  time  remaining.  No  excuse  or  reason 
is  given  by  him  for  his  procrastination;  and  yet  we  are  now 
called  upon  to  sustain  the  action,  notwithstanding  the  delay 
in  bringing  it  until  after  the  contract  limitation  had  expired, 
upon  the  ground  that  the  contract  really  means  something 
diflferent  from  what  it  says.  The  parties  stipulated  that  no 
action  upon  the  policy  *^  shall  be  sustained  unless  commenced 
within  six  months  after  the  time  the  fire  shall  have  occurred";. 
and  that  ^the  lapse  of  time  shall  be  taken  and  admitted  as 
conclusive  evidence  ^  against  the  validity  of  any  claim  against 
the  company.    This  language  is  certainly  plain  and  unam^ 
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biguous.  The  other  stipulations  simply  provide  that  no  action 
shall  be  commenced  until  certain  things  therein  specified  shall 
have  been  done;  and  the  evident  meaning  of  the  whole  con- 
tract iSy  that  no  action  shall  be  commenced  before  the  doing 
of  these  things,  nor,  in  any  event,  after  the  lapse  of  six  months. 
This  construction  gives  full  force  and  effect  to  every  stipula- 
tion and  provision  in  the  policy,  and  does  violence  to  none. 
But  it  is  urged  by  counsel  for  appellee,  that  inasmuch  as  the 
company  has  secured  itself  against  being  sued  immediately 
on  the  occurrence  of  the  loss,  it  must  be  presumed  not  to  have 
been  the  intention  of  the  parties  to  suspend  the  remedy,  and 
at  the  same  time  to  provide  for  the  running  of  the  period  of 
limitation.  We  are  unable  to  perceive,  however,  how  any 
such  presumption  can  arise  without  in  effect  substituting  an- 
other and  different  contract  for  the  one  made  by  the  parties. 
It  was  but  natural  and  reasonable  for  the  insurance  company 
to  protect  itself  against  the  cost  and  annoyance  of  an  action 
until  it  could  have  an  opportunity  to  investigate  the  circum- 
stances attending  the  fire  by  which  the  loss  occurred,  and 
ascertain  its  liability,  and  determine  whether  to  replace  the 
property  or  pay  the  loss,  or  to  refuse  to  pay  it,  if  satisfied  of 
the  unjustness  of  the  claim;  and  appellee,  having  consented 
to  such  a  stipulation,  should  not  now,  in  our  opinion,  be  heard 
to  object  that  the  company  thereby  waived  or  extended  the 
limitation  of  time  for  bringing  an  action.  It  is  proper  to 
remark,  in  passing,  that  this  policy  differs  essentially  in  the 
provision  respecting  the  limitation  of  actions  from  most,  if  not 
all,  of  those  in  controversy  in  the  cases  cited  by  appellee.  In 
most  of  those  cases  a  period  of  sixty  days  was  reserved  after 
proof  of  loss,  before  the  expiration  of  which  no  action  could  be 
commenced.  And  in  the  leading  case  of  Steen  v.  Niagara  F. 
Ins.  Co.,  89  N.  Y.  815,  42  Am.  Rep.  297,  cited  by  appellee, 
Danforth,  J.,  says:  '^  No  doubt  the  appellant  could  have  stipu- 
lated that  the  time  of  the  fire  should  be  looked  to  as  the  event 
from  the  happening  of  which  the  limitation  should  run,  but 
it  would  require  distinct  language  to  show  that  such  was  the 
intention  of  the  parties.  It  is  not  used  here.  It  is  found  in 
Schroeder  v.  Keystone  Ins.  Co.^  2  Phila.  286,  one  of  the  cases 
cited  by  the  appellant." 

In  the  policy  before  us  we  have  almost  identically  the  same 
'* distinct  language"  that  was  used  in  the  policy  in  the 
Schroeder  case,  and  it  is  impossible  to  give  it  any  different 
construction  from  the  one  there  adopted.    The  following  cases 
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albo  support  the  view  we  take  of  this  qaestion:  King  ▼.  Water* 
inicn  Fire  Ins.  Co,,  47  Hun,  1;  Travelers  Ine.  Co.  ▼.  California 
Jfis.  Co.,  1  N.  D.  151;  Bradley  ▼.  Phoenix  Ins,  Co.^  28  Mo. 
Af-.p.  7;  Johnson  y.  Humboldt  Ins.  Co^  91  IlL  92;  33  Am.  Rep. 
47;  FuOam  ▼.  New  Twk  eU.  Ins.  Co.^  7  Gray,  61;  66  Am.  Dec. 
462;  Thompson  T.  Phcenix  Ins.  Co.,  25  Fed.  Rep.  296;  Virginia 
etc.  Ins.  Co.  ▼•  Weils,  88  Va.  736;  Tasker  r.  Kenton  Ins.  Co.,  58 
N.  H.  469. 

Holding,  as  we  are  constrained  to  do^  that  the  action  is 
barred  by  the  lapse  of  time,  it  is  not  necessary  to  examine  the 
other  objections  raised  by  appellant.  The  judgment  of  the 
court  below  is  reversed,  and  the  action  dismissed. 


Dunbar,  J.^  delivered  a  dissenting  opinion,  of  which  the  foHowIng  ii  a 
•ynopsis:  This  contract  mnst  be  construed  with  reference  to  all  of  its  pro- 
▼iaiona,  and  especially  mnst  this  provision  be  oonstmed  with  reference  to 
other  provisions  on  the  same  subject.  The  provision  in  the  policy  that  the 
ebmpany  shall  not  be  liable  after  a  fire  occurs  until  an  examination  it  made 
«i  tba  loss,  at  such  time  or  times  as  the  company  may  require,  is  on  the  same 
Mibjeet  as  is  the  provision  relied  on  by  the  appellants.  The  two  provisions 
anet  be  construed  together.  The  time  within  which  proof  must  be  made  ia 
not  limited,  but  the  time  shall  be  at  such  time  as  the  company  shall  require, 
and  the  law  will  probably  construe  this  to  be  a  reasonable  time.  But  another 
provision  gives  the  company  sixty  days  more  after  the  receipt  of  the  proof  to 
make  up  its  mind  whether  it  will  rebuild  or  pay  the  money.  During  these 
sixty  days  additional  the  company  cannot  be  sued,  and  if  at  the  end  of  that 
time  it  concludes  not  to  pay  at  all,  probably  half  the  time  allowed  the  insured 
haa  expired.  The  general  rule  as  to^imitation  is,  that  it  does  not  begin  until 
after  tiie  right  of  action  accrues.  The  central  idea  of  the  law  is,  that  the 
party  shall  have  the  right  during  all  the  time  within  the  statute  to  bring 
his  action,  and  if  anything  occurs  to  prevent  the  exercise  of  this  right,  the 
•tatnte  in  the  mean  time  is  not  running.  This  provision  of  the  statute  is  so 
nniveraally  acted  upon  that  parties  may  well  ber  supposed  to  have  contracted 
for  a  shorter  limitation  with  reference  to  conditions  universally  surrounding 
and  attaching  to  statutes  of  limitation.  The  provision  limiting  the  right  of 
action  to  six  months  is  inserted  for  the  special  benefit  of  the  company,  and 
ia  a  restriction  of  the  legal  rights  of  the  insured.  If,  therefore,  there  are  any 
dofobts  aa  toits  proper  import,  they  should  be  resolved  most  strongly  in  favor 
of  the  insured,  against  whom  it  was  intended  to  operate:  Ame$  v.  New  York 
W.  Ine.  Ch.,  14  N.  Y.  253;  Maytrr  eie.  v.  HamSUon  F.  ln$.  Co.,  39  N.  Y.  46; 
100  Am.  Dee.  400;  Bay  v.  8iar  Fire  Tub.  Co.,  77  N.  Y.  235;  33  Am.  Rep.  607; 
Steen  T.  Niagara  F.  Im.  Co.,  89  N.  Y.  815;  42  Am.  Rep.  297;  Chandler  v.  8i. 
Paul  eie.  Ine.  Co.,  21  Minn.  85;  18  Am.  Rep.  385;  Kittiip$  v.  Putnam  In$.  Co,, 
28  Wia.  472;  9  Am.  Rep.  606;  Martin  v.  8taU  Ine.  Co.,  44  N.  J.  L.  485;  43 
Am.  Rep.  897;  EUU  v.  CauneU  Bb^$  Int.  Co.,  64  Iowa,  507;  VeUe  v.  CUnton 
F.  /Hi.  Co.,  30  Fed.  Rep.  668. 

It  ia  tme  that  in  many  of  the  cases  cited  the  language  of  the  provision  ia 
within  so  many  months  "  after  the  Iocs  shall  have  occurred,"  but  those  eases 
cannot  be  distinguished  in  principle  from  those  where  the  language  employed 
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fnmmukj  mmUM  '*from  IIm  tinM  cf  the  flr*."    It  it  true  that  in  Sieeu  w, 
Mk^mu  Jl  /ml  Ok,  89  K.  Y.  Z16,  4S  Am.  R«(k  297.  theoomrt  vodertook  nei- 
daotaUy  to  dntiogiiishr  the  langnagfl^  bat  tke  attempt  nai  a  failortt,  and  lh» 
courts,  generally^  ia  koldiug  in  favor  of  the  view  ni^ed  by  appeliae^  have 
placed  their  decisions  squarely  apoa  the  grouud  that  afl  the  coaditiana  of  tha- 
poliey  tmnt  be  oonstmed  together,  and  that  so  Amstrotng  them  the  intention 
was  gathered  that  the  Unntatieo  did  not  begin  ta  fva  froa  the  date  of  tta 
kits,  bat  at  the  time  when  tin  right  ia  ine  aooraed:   FeUe  %,  CBmlom  F. 
Co.,  30  Fed«  Rep.  668;  Sport  v.  Home  MuL  Itu.  Co,,  17  Fed.  Rep.  568; 
Ur  V.  SL  Paul  etc  ItUL  Co..  21  Minn.  85;  18  Am.  Rep.  385;  Mayor  r.  Hmmul-^ 
ton  P.  Ine.  Co.,  39  K.  T.  45;  100  Am.  Dea  400;  ElUa  v.  Omineii  Bl^a  Ine. 
Co.,  64  Iowa.  007;  MiWerr.  Hmr^nrd  F,  ImL  Ox,  70  Iowa,  794;  Aiy  ▼.  Siitt 
Fin  /as.  0^,  77  N.  Y.  335;  39  Am.  Rep.  697;  Bmr^  w.  FmtUc  /m.  Ok^, 
16  W.  Va.  658;  87  Am.  Rep.  800;  2  Msj  on  Insurance,  sec  479;  Jl«a  v. 
Ine.  Co,,  9  Uan,  397;  KilUpe  ▼.  Putnam  Ine.  Co.,  28  Wis.  472;  9  Am.  Rep. 
506;  Murdock  y,  Franklin  Ine.  Co.,  93  W.  Va.  407.    In  Frieeen  v.  AUemaaia 
F.  Ine.  Co..  30  Fed.  Rep.  352,  the  policy  provided,  jnst  as  this  one  doas^  ikat 
the  action  te  reoover  upon  the  policy  should  be  oommenoed  within  six  ">^*^*^» 
after  the  fire  oocurred,  with  similar  provisions  with  regard  to  the  tinsa  at 
pay  meat,  and  the  court  held  that  these  provisions  should  all  be  oonatruad 
together,  and  the  six  months  limitation  be  reckoned,  not  from  the  oconrranea 
of  the  fire,  but  from  the  time  the  loss  was  due  and  payable.    Theooart  aaid: 
**  In  any  other  coastructioa,  the  insured's  right  of  action  might  be  hanad  ka» 
fore  it  bad  occurred.  **  Te  the  same  effect  is  Otee  v.  Stm  Ine.  Ca^  83  GkL  473L 
Other  ooarts  have  held  that  the  letter  of  the  limitation  clause  must  govara,  and 
ttiat  the  period  begins  from  the  loas:  Johnson  v.  Huaboldi  7aJL  Co.,  91 UL  92;. 
S3  Am.  Rep.  47;  (7^att  V.  Walltr,^^lAo.?2\  Fulhmv. New  York eU.InLCo^l 
Gray,  61 ;  66  Am.  Dea  462;  Bradley  v.  Pheenix  Ine.  Co.,21&  Ma  App^  7.    Bat  I 
think  the  contention  of  the  appellee  is  based  both  on  the  weight  of  antboiity 
and  right  reasoning^.    The  courts  mast  construe  the  contract  so  as  to  give  foioa 
to  all  its  provisions,  if  poeaible,  and  make  them  sll  operative  and  harmonioos. 
The  parties  evidently  intended  that  the  statutory  time  of  limitatioa  shoald  ba 
shortened  to  six  montha    Under  that  provision,  standing  by  itself,  the  insured 
would  have  had  six  months  from  the  data  of  the  fire,  daring  any  time  of  whidk 
he  oould  have  brought  his  action  to  reoover  bis  loss.    But  the  oompany,  for 
He  own  protection,  imposed  other  conditions,  having  indirect  referexkoe  to  and 
modifying  the  provisions  giving  the  party  the  right  to  sue  any  time  withiA 
ttie  six  months;  the  subsequent  condition  of  immunity  from  suit  for  a  oertsin 
time  must,  therefore^  have  been  made  with  reference  to  the  first  provision  ia 
relation  to  the  limitation,  and  this  provision  must  not  be  oonstmed  relatively 
in  favor  of  the  interests  of  one  party,  and  independently  against  the  intacw 
ests  of  the  othes.    The  provisions  depend  one  npon  the  other,  and  mnst  ba 
oonstmed  together.    The  parties  vnderstood  that  the  company  was  not  to  ba 
harassed  with  a  suit  vntil  it  had  had  ample  opportunity  to  adjust  the  loes^ 
and  that  the  insured  was  to  have  the  beaefil^  not  of  three  months,  or  of  four 
months,  bat  of  six  months  to  bring  his  aotioa. 

The  qnestmn,  at  to  whether  or  not  Meesman  in  his  application  mado  mia* 
representationt  in  regard  to  the  ownership  of  the  land,  wm  raised  bj  tha 
pleadings,  and  went  to  the  jury,  who  found  for  the  plaintiff^  under  instnio- 
tions  which  correctly  stated  the  law.  It  was  aot  a  question  of  varyiug  a 
written  oontraot  by  parol  testimony,  but  ainaply  whether  the  insured  or  tha 
agent  of  the  oompany  was  responsible  for  certain  answers  to  certain  qneationa 
in  the  application.   One  or  two  other  points  were  made,  of  trifling  importance^ 
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4Mit  •▼on  if  errors  wore  made,  they  were  not  anffioiently  Important  to  joitiff 
«  rereml  of  the  judgment,  which  shonld,  therefore,  be  affirmed. 

The  weight  of  authority  seems  to  sustain  the  dissenting  opinion  in  this  case. 
In  addition  to  the  oases  eited  to  support  the  doctriae  that  the  period  of  lim- 
itation oommences  to  run  from  the  date  of  the  loss,  are  the  following:  Ray* 
mond  ▼.  Kkt  61  Conn.  80;  50  Am.  Rep.  8,  and  note;  Travelers  Ins.  (Jo.  ▼. 
ikOifanaalnM,  Ox.  1  N.  D.  161;  Firginia etc  Im.  Co.  y.  WeUa,  83  Va.  736. 
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f2  WASHUCeTOH,  611] 

Bonn  BiMxm  JuDonin;  Rioord  ov,  Adxissiblb  a  Btidbnob  without 

CEKTmOATE  or  JVVQm  THAT  ClBRK's  ATTBSTATIOir   IS  IN   DCJK  PORIC.  — 

Under  tho  oedo  ol  WashingtoOt  tho  records  and  prooeedinga  of  eourts 
of  other  states  are  admissible  in  evidence  in  that  state  without  the  car- 
tiieate  of  the  judge  that  the  attestation  of  the  clerk  having  charge  of 
such  records  is  in  due  form,  as  required  by  the  act  of  Congress. 

Olkrk  or  Court  Prrsumrd  to  bk  Propxr  Custodiah  or  its  Rroords.  — 
It  will  be  presumed,  without  being  certified  or  otherwise  shown,  that 
the  elerk  of  a  conrt  of  record  who  has  attested  its  rooord  offered  in  evi- 
denoe  is  the  proper  custodian  of  its  records. 

8bal  or  Court  Attachsd  to  Clrrk's  CiRTincATR  SurnoiRHT. — In  at- 
testing the  record  of  a  foreign  court,  it  is  only  necessary  that  the  seal 
of  the  eoort  be  attaohod  to  tho  oerttfioata  of  the  slerk.  It  need  not  be 
attached  to  the  reoord. 

JupQiCRNT,  Journal  Entry  or,  nrbd  not  bb  Rionbd  bt  Judob. — The 
signature  of  tiie  judge  to  the  journal  entry  of  a  judgment  offered  in 
•ndence  is  not  necessary  to  make  it  valid. 

Tauahcb  bbtwbbii  PLxaouia  and  Pnoor  ImicatbriaIi  whbn.  — Where  a 
complaint  on  a  sister  state  jodgment  desoribes  it  as  rendered  for  costs  in 
the  sum  of  $19.30,  and  the  judgment  offered  in  evidence,  though  simi- 
lar in  other  respects  to  the  one  pleaded,  was  rendered  for  costs  in  the 
SUM  of  $18.30,  the  variance  is  immaterial,  it  not  appearing  that  the  de- 
fendant was  misled  thereby. 

QvBoriONi^  What  not  Tenablb  nr  Aotton  on  Sistbr  8tatb  Judomxnt.  » 
Where  an  action  is  brought  in  Washington  upon  a  judgment  of  a  dis- 
trict court  of  Kansas,  rendered  in  a  case  originally  instituted  before  a 
jvstioe  of  the  peace^  objections  that  the  action  in  Kansas  was  instituted 
and  carried  on  without  any  complaint  having  been  filed,  that  there  was 
BO  proof  that  the  justice  of  the  peace  bad  any  authority  to  certify  the 
oase  to  the  district  courts  and  that  he  did  not  in  faot  so  certify  it^  cannot 
bo  raised  in  the  action  in  Washington. 

Fkbbumftion  that  Coubt  or  Rbgord  is  Court  or  Obnbral  JuRisDicnoN. 
—  Whero  aa  notion  is  bronght  apon  a  judgment  of  a  conrt  of  reoord 
ol  another  stats^  it  will  bo  presBmed,  in  the  absence  ol  evidence  to  the 
ooatrary,  that  snob  conrt  is  a  conrt  of  record;  and  the  recitals  in  the 
record  of  such  court  of  the  jurisdiction  acquired  over  the  defendant's 
person  in  that  proceeding  are  prima  fade  evidence  thereof. 

SO  Jurisdiction  must  Sbt  ur  Facts  Tbndino  to  Show  Want  or 
Is.  —  Pleas  to  tho  jurisdiction  must  be  direct  and  certain,  and  set  up 
the  facts  which  go  to  show  want  of  it 
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Want  of  JtmiSDionoH,  Eztbiit  to  Wbiob  It  mat  bs  Sbowh.  —  Want  of 
ji]ri8<1iction  of  a  court  of  another  state  may  be  showa  bj  the  defendaai^ 
even  to  the  extent  of  eontradioting  expren  reeitalt  in  the  reoord. 

Idbmtitt  or  Naici  Prima  Faoii  Pboov  or  Idbrtrt  ov  Putaov.  — Im  ■» 
action  npon  a  sister  state  judgment^  where  the  name  of  the.defendaiU  us 
the  record  offered  in  evidence  is  identical  with  that  of  the  defendaat  hi 
the  action  upon  the  jadgmenti  thia  ia  prima/ade  proc^  of  identity  ol 
•on;  and  the  defendant  is  bonnd,  in  order  to  raise  the  qneetioa  of  ii 
tity,  to  allege  and  prove  every  iaot  neoeoiary  to  show  that  the  oooit  hai 
BO  jurisdiction  of  his  person. 

Iktkrbst  on  Cosn  Ivoludbo  xir  Sibtsb  State  JuDoiODn;  JiriMiifXR  max 
BB  Rbndbbbd  ffOR.  ^  In  an  action  <m  a  judgment  eoteied  in  another 
state,  a  verdict  may  be  rendered  for  the  aggregate  amount  of  ^bm  Jn^S* 
ment^  indnding  the  cceta  of  the  proceeding  with  interest  th4 


Action  on  a  judgment    The  opinion  states  the 

0.  E.  M,  Prati^  and  Thompsonf  Edsen^  and  Humpkritif  iar 
the  appellant. 

Alien  and  Powell^  for  the  appellee 

Scott,  J.  This  action  was  brought  by  respondent  to  m- 
cover  on  a  judgment  which  he  claimed  to  have  obtained 
against  the  appellant  in  the  district  court  of  Cowley  Coonty, 
Kansas.  It  will  require  a  somewhat  extended  statement  to 
present  the  points  raised.    The  amended  complaint  alleges:  — 

*'l.  That  during  all  the  times  herein  stated,  the  district 
court  of  the  thirteenth  judicial  district  of  the  state  of  "^flnwas^ 
in  and  for  the  county  of  Cowley,  was  a  court  of  general  jiiri^ 
diction,  duly  created  and  organised  by  the  laws  of  said  state. 

**2.  That  on  the  twenty-second  day  of  May,  1889,  this 
plaintiff  commenced  an  action  against  the  said  defendant  in 
the  justice  court  for  the  city  of  Winfield,  Cowley  County, 
Kansas,  before  J.  Van  De  Water,  justice  of  the  peace,  to  r^ 
cover  the  sura  of  $268.78,  with  interest,  which  was  due  this 
plaintiff  by  the  defendant  upon  a  certain  promissory  note^  to- 
gether with  costs  of  suit;  that  on  the  twenty-second  day  of 
May,  1889,  a  summons  was  duly  and  regularly  issued  out  of 
said  court,  and  was  on  the  same  day,  to  wit,  May  22,  1889^ 
served  on  the  defendant,  Willis  A.  Ritchie,  personally,  by  the 
proper  officer  of  said  court;  that  on  the  twenty-fifth  day  of 
May,  1889,  said  cause  came  on  regularly  to  bo  heard;  that  on 
said  day  said  defendant  appeared  in  person  in  defense  of  said 
action,  at  which  time  said  cause,  upon  motion  of  said  defend* 
ant,  was  continued  until  the  fourth  day  of  June,  1889,  and  on 
the  fourth  day  of  June,  1889,  said  cause  was  regularly  called 
for  trial  by  said  court,  and  the  defendant  appeared  in  person 
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and  by  attorneys  Messrs.  Crow  and  White,  and  thereupon 
certain  proceedings  were  had,  it  appearing  to  the  said  justice 
that,  under  the  laws  of  the  state  of  Kansas,  the  action  should 
be  stayed,  and  should  be  certified  to  the  district  court  of  the 
thirteenth  judicial  district  of  the  state  of  Kansas,  in  and  for 
Cowley  County,  the  said  action  was  stayed,  and  was  by  said 
justice  certified  in  due  form  to  the  said  district  court  afore- 
said. 

**  8.  That  thereafter,  to  wit,  on  the  twenty-fifth  day  of  Janu- 
ary, 1890,  said  cause  came  on  regularly  to  be  heard  in  said 
district  court,  the  said  defendant  appearing  therein  by  his 
said  attorneys,  Messrs.  Crow  and  White,  a  judgment  was  duly 
and  regularly  rendered  by  said  court  in  said  cause,  in  favor 
of  the  plaintiff  and  against  the  defendant,  for  the  sum  of 
$301.40,  and  also  for  costs  therein,  amounting  to  and  taied  at 
$19.30;  that  said  judgment  bear  interest  from  said  date  until 
paid,  at  the  rate  of  ten  per  cent  per  annum;  a  copy  whereof  is 
hereto  attached  as  a  part  hereof,  and  marked  '  Exhibit  A.' " 

And  contained  a  prayer  for  judgment  in  the  sum  of  $331.60, 
with  interest  thereon  from  the  twenty-seventh  day  of  May, 
1890,  at  the  rate  of  ten  per  cent  per  annum,  and  for  costs  of 
suit.  The  defendant  denied  these  matters  generally,  and  for 
a  further  defense  alleged  as  follows:  — 

^  1.  He  denies  that  the  district  court  of  the  thirteenth  ju- 
dicial district  of  the  state  of  Kansas,  in  and  for  the  county  of 
Cowley,  ever  obtained  any  jurisdicion  over  the  subject-matter 
of  any  controversy  between  plaintiff  and  defendant,  or  ever 
had  any  such  jurisdiction  at  any  time  over  the  subject-matter 
of  any  such  action  or  proceeding  as  that  described  in  plain- 
tiff's amended  complaint,  or  of  any  other  description  what- 
ever. 

''  2.  He  denies  that  any  cause  of  action  in  favor  of  plaintiff 
and  against  defendant  ever  existed  or  was  pending  in  said  dis- 
trict court  of  Cowley  County,  Kansas,  or  that  any  agreement 
or  stipulation  was  ever  entered  into,  by  and  between  this  de- 
fendant or  any  one  authorized  to  act  for  him,  or  claiming  or 
pretending  to  act  for  him,  whereby  any  subject-matter  of  con- 
troversy of  the  character  mentioned  in  plaintiff's  amended 
complaint,  or  of  any  character,  was  agreed  to  be  submitted, 
without  the  intervention  of  a  complaint,  to  said  district  court 
of  Cowley  County,  Kansas,  for  determination. 

^  8.  He  denies  that  any  cause  of  action  or  the  subject-mat- 
ter of  any  controversy  between  plaintiff  and  defendant  was 
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•ever  gubmitted  to  said  district  court  of  Cowley  County,  Kansai^ 
for  judgment  and  determination,  with  the  knowledge  or  agree- 
ment of  fiaid  defendant,  or  any  one  acting  for  him,  whereby 
the  filing  of  any  complaint  or  cause  of  action  was  in  any 
manner  waived  or  dispensed  with.'' 

The  only  pnoof  offered  in  evidenoe  was  the  judgment  record, 
to  the  introduction  of  which  the  defendant  objected  oo  the  fol* 
lowing  grounds:  That  there  is  no  showing  that  the  distriei 
court  of  Cowley  County,  Kansas,  had  any  jarisdiction  of  either 
the  subject-matter  of  the  action,  or  of  the  parties  in  oontre- 
versy;  that  no  statute  of  the  state  of  Kansas  is  either  pleaded 
or  offered  to  prove  the  authority  of  the  justice  of  the  peace  lo 
certify  an  action  or  proceeding  to  the  district  court  of  Cowley 
County,  or  any  other  county  in  Kansas;  that  the  justice  of  the 
peace  did  not  in  fact  so  certify  such  record;  that  the  clerk  of 
the  district  court  aforesaid  had  no  authority  to  certify  to  this 
court  a  copy  of  any  such  supposed  transcript;  that  the  said 
record  had  no  seal  of  such  district  court  attached  to  it,  and 
that  it  was  not  sufficient  to  attach  it  to  the  certificate  of  the 
clerk;  that  the  transcript  showed  that  the  judgment  and  record 
had  not  been  signed  by  the  judge  of  said  court;  that  the  judge 
did  not  certify  that  the  attestation  was  in  due  form;  that  there 
was  a  variance  between  the  record  as  pleaded  and  the  record 
offered  in  evidenoe.  The  court  admitted  the  record,  and  it 
appears  thereby  that  personal  service  was  had  on  Willis  A« 
Ritchie  in  Kansas  when  the  action  was  commenced  in  justice's 
court,  and  that  said  defendant  appeared  in  person  and  by  his 
attorneys,  Crow  and  White;  that  after  answering  he  moved 
the  court  as  follows:  ^And  now  comes  the  defendant,  and 
representing  to  the  court  that  upon  the  issues  raised  by  the 
pleadings  herein,  title  to  land  is  in  dispute  in  this  action, 
moves  the  court  to  certify  this  cause  to  the  clerk  of  the  district 
court  of  Cowley  County,  Kansas,  in  accordance  with  the  pro- 
visions of  section  7  of  the  Act  of  Civil  Procedura,  before  a  jus- 
tice of  the  state  of  Kansas." 

Which  motion  the  justice  of  the  peaoe  overruled  at  the  time, 
but  subsequently,  after  hearing  evidence,  granted.  Then  fol- 
lows a  transcript  of  the  purported  journal  entry  of  the  judg* 
ment  rendered  therein  in  said  district  court,  which  recites 
that,  '*  Now,  on  this  twenty-fifth  day  of  January,  A.  D.  1890, 
this  cause  comes  on  its  regular  order  for  trial;  plaintiff  appears 
by  Peck  ham  and  Henderson,  his  attorneys,  and  the  defendant 
appears  by  Crow  and  White,  his  attorneys,  and  the  plaintiff 
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and  the  said  defendant  announce  themselves  ready  for  trial 
and  waive  a  jury,  declaring  that  this  cause  shall  be  heaix]  and 
tried  by  the  court,  and  heraupon  both  parties  ofler  their  evi- 
dence; in  consideration  whereof  tbid  court  finds  for  the  plaintiff 
and  against  the  said  defendant  upon  the  issues  joined  between 
them  herein,  and  finds  that  the  said  Willis  A.  Ritchie  is  in- 
debted to  plaintifr  upon  the  promissory  note  sued  on  in  the 
sum  of  three  hundred  and  one  and  40-100  dollars  ($«^01.40); 
and  it  is  hereupon  ordered  and  adjudged  by  the  oourt  that  the 
eaid  plaintiff  do  have  and  recover  of  and  from  the  said  defend- 
ant|  Willis  A.  Ritchie,  the  said  sum  of  three  hundred  and  one 
and  40-100  dollars,  and  also  his  coats  herein  expended, 
amounting  to  $18.30,  and  that  the  said  judgment  bear  interest 
at  the  rate  of  ten  per  cent  per  annum  from  the  twenty-fifth 
day  of  January,  1890,  and  that  said  plaintiJOT  have  general  exe« 
cution  against  the  said  defendant  therefor/' 

And  the  following  certificates  are  appended,  attested  by  the 
seal  of  said  district  court:  — 

**  Statb  of  Kansas,  Cdwlby  GoimTY,  sa 

**  I,  Ed,  Pate,  clerk  of  the  district  court  of  the  thirteenth 
judicial  district,  in  and  for  the  county  of  Cowley  and  state  of 
Kansas,  do  hoeby  certify  that  the  foregoing  are  true  copies  of 
all  the  papers  and  pleadings,  and  the  final  journal  entry  in 
•ease  No.  4077,  John  Carpenter  «.  Willis  A.  Ritchie,  which  case 
was  certified  to  this  oeurt  by  J.  Van  De  Water,  a  duly  elected 
and  qualified  justice  of  the  peace  for  the  city  of  Winfield,  Cow- 
ley County,  state  of  Kansas;  ackd  that  said  case  was  tried  in 
this  oourt  and  judgmenrt  rendered  for  the  plaintiff  and  against 
the  de£9ndani,  Willie  A.  Ritchie,  for  the  full  enm  as  claimed 
in  his  bill  of  particulars,  and  for  costs  as  irtiown  by  the  journal 
entry;  and  that  the  same  i«  the  only  case  between  the  eame 
parties  tiiai  has  been  ia  this  court,  and  that  no  appeal  was 
ever  taloen  by  the  defendant,  Willis  A.  Ritchie,  to  the  judg- 
ment of  this  court,  but  that  said  judgme&t  still  remains  in 
force  and  unsatiMed. 

October  18, 1«90. 

[Signed]  •  En.  Patk, 

«' Clerk  of  the  District  Court  of  the  Thirteenth  Judicial  Dis- 
trict, in  and  for  Cowley  County,  State  of  Kansas." 

^  I,  M.  G.  Troup,  judge  of  the  thirteenth  judicial  district  in 
and  for  Cowley  County,  state  of  Kansas,  do  hereby  certify  that 
the  above  certificate  is  signed  by  Ed.  Pate,  who  is  clerk  of  the 
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diRtrict  court  of  Cowley  Coanty,  state  of  Kansas,  and  in  the 
thirt(»('nth  judicial  district. 

[Signed]  *'M.Q.  Troup, 

*' Judge  of  the  Thirteenth  Judicial  District  of  Kansas.** 

"  I,  Ed.  Pate,  clerk  of  the  district  court  of  Cowley  County, 
state  of  Kansas,  do  hereby  certify  that  the  last  certificate  is 
signed  by  M.  O.  Troup,  who  is  judge  of  the  thirteenth  judicial 
district  of  the  state  of  Kansas,  October  15, 1890. 
[Signed]  "Ed.  Patb, 

*' Clerk  of  the  District  Court,  Cowley  County,  Kansas." 

Section  1,  article  4,  of  the  constitution  of  the  United  States, 
declares  that  *'  full  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  proceedings  of  every 
other  state;  and  the  Congress  may,  by  general  laws,  prescribe 
the  manner  in  which  such  acts,  records,  and  proceedings  shall 
be  proved,  and  the  effect  thereof."  Section  905  of  the  Revised 
Statutes  is  as  follows:  **The  acts  of  the  legislature  of  any  state 
or  territory,  or  of  any  country  subject  to  the  jurisdiction  of  the 
United  States,  shall  be  authenticated  by  having  the  seals  of 
such  state,  territory,  or  country  aflSxed  thereto.  The  records 
and  judicial  proceedings  of  the  courts  of  any  state  or  territory, 
or  of  any  such  country,  shall  be  proved  or  admitted  in  any 
other  court  within  the  United  States  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  to- 
gether with  a  certificate  of  the  judge,  chief  justice,  or  presiding 
magistrate  that  the  said  attestation  is  in  due  form.  And  the 
said  records  and  judicial  proceedings,  so  authenticated,  shall 
have  such  faith  and  credit  given  to  them  in  every  court  within 
the  United  States  as  they  have  by  law  or  usage  in  the  courts 
of  the  state  from  which  they  are  taken." 

Some  of  the  minor  errors  alleged  will  first  be  taken  up  with- 
out following  the  order  in  which  the  objections  have  been 
stated.  The  point  that  the  record  was  inadmissible  in  evi- 
dence because  the  judge  did  not  certify  that  the  attestation 
was  in  due  form,  as  required  by  section  905  of  the  Revised 
Statutes,  is  disposed  of  by  section  480  of  the  code  of  Washing- 
ton, 1881,  which  reads  as  follows: — 

'^Sec.  430.  The  records  and  proceedings  of  any  court  of  the 
United  States,  or  any  state  or  territory,  shall  be  admissible  in 
evidence  in  all  cases  in  this  territory  when  duly  authenticated 
by  the  attestation  of  the  clerk,  prothonotary,  or  other  officer 
having  charge  of  the  records  of  such  court,  with  the  seal  of 
such  court  annexed.'' 
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While  the  legislature  could  not  enact  that  any  ftirther  or 
additional  matters  should  be  certified  to  nor  required  by  the 
laws  of  the  United  States,  it  could  dispense  with  some  of  the 
requirements  there  provided  for:  See  Kingman  ▼.  CauHes^  108 
Mass.  283. 

A  further  objection  was  also  made  that  it  must  appear,  by 
the  clerk's  certificate  or  otherwise,  that  such  clerk  had  charge 
of  the  records  of  the  court  in  order  to  authorixe  him  to  certify 
thereto,  as  provided  by  the  section  of  the  code  aforesaid;  but 
section  905  of  the  Revised  Statutes  does  not  require  this  to  be 
certified  to  or  shown,  and  this  fact  would  be  presumed.  The 
case  last  cited  also  holds  that  the  seal  of  the  court  attached  to 
the  clerk's  certificate  attests  his  possession  of  the  record. 

The  objections  that  the  seal  was  not  attached  to  the  reoord| 
and  that  it  j¥as  not  sufficient  to  attach  it  to  the  certificate  of 
the  clerk,  that  the  judgment  entry  was  not  signed  by  the  judge, 
and  that  there  was  a  variance  between  the  record  as  pleaded 
and  the  one  offered  in  evidence,  are  not  valid.  It  is  only 
necessary  that  the  seal  be  attached  to  the  certificate  of  the 
clerk,  and  there  it  is  required  by  the  section  aforesaid  of  the 
Revised  Statutes:  See  Turner  v.  Waddington^  8  Wash.  G.  C. 
126.  The  signature  of  the  judge  to  the  journal  entry  of  the 
judgment  was  not  necessary  to  make  it  valid:  See  Ainswwih 
T.  Territory,  8  Wash.  Ter.  270;  Cathcart  v.  Peek,  11  Minn.  45; 
Childs  V.  MeCheeneyy  20  Iowa,  431;  89  Am.  Dee.  545.  The 
variance  complained  of  is,  that  the  complaint  described  the 
judgment  as  having  been  rendered  for  $19.30  costs,  while 
the  judgment  offered  in  evidence,  though  similar  in  other  re- 
spects to  the  one  pleaded,  was  rendered  for  costs  in  the  sum 
of  $18.30.  The  judgment  is  pleaded  in  the  third  paragraph  of 
the  complaint;  the  denial  thereto  in  the  answer  was  as  follows: 
The  defendant  ''denies  the  allegations  contained  in  the  third 
paragraph  of  plaintiff's  amended  complaint."  This  was  only 
a  deniarof  the  specific  sum  claimed,  and  was  an  admission  of 
any  lesser  amount  so  far  as  the  sum  alleged  was  concerned. 
It  is  not  claimed  that  the  judgment  below  was,  and  it  does  not 
appear  to  have  been,  rendered  for  the  full  amount  alleged  and 
prayed  for.  The  defendant  was  not  misled.  It  was  not  shown 
or  claimed  that  he  was,  and  the  variance  wa^  immaterial. 
Section  105  of  the  code  of  Washington,  1881,  reads  as  fol- 
lows:— 

"  Sec.  106.  No  variance  between  the  allegation  in  a  plead- 
ing and  the  proof  shall  be  deemed  material,  unless  it  shall 
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liave  .ii£iuall^  xnisled  the  ad Dnnsa  pAT^ito  fab  jir€|{iKim  in 
.li^a^utaimng  Ms  Acikon  at  •defeofle  i\pon  Um  iBMrita.  Wfaeo- 
.ever  it  aball  be  aUegftd  that  a  par^  liaa  fae€Q  n  flmfed,  that 
*f8ct  AaA  be  ixroxred  to  ike  aatnliactioQ  of  the  Aouct,  aad  in 
what  respect  he  has  been  misledy  and  thereupon  ihe  eonrt 
may  order  ike  pleading  to  be  Aaaaaded  .Si|nB  Mwsb  terms  as 
ahail  be  juflt." 

The  ot^ctioaa  jumed,  that  tbeve  was  no  proof  that  iho  jiia- 
tiee  cf  the  peaoe  had  tanj  authority  toxectifj  tbo  ease  to  tbe 
dialrict  couri,  that  ho  did  not  »  h^^Q  oerlify  it|  and  one  of 
the  reaaons  urged  in  aoppoit  i»f  the  .ol^ection  xaiaed  to  the 
Jurisdiction,  whioh  waa  that  the  aofeioa  iwas  inatituted  Jtnd  car- 
ried BB  ia  Kansas  without  afty  oon^ainft  having  heeo  filed, 
iMuxe  no  tfonce  bene.  The  woaae  <«iui6.BBnt  Mm  the^iatrioteourt 
jupaa  the  defemdanlf  s  Daotion,  asid  he  Appeared  ^  the  diatrict 
Afiurt  «nd  contested  the  motion.  Theoaoae  of  aistioB  JtpfMr- 
ently  was  founded  upoA  Jt  promieaarf  note  which  was  deaccifaad 
m  the  notice  isBued  bf  the  juetiee  to  the  dafeodant;  theexeeK* 
tion  of  the  note  was  adoiitted  dn  the  liafr ndanth  aaawcfy  and 
A  failure  ef  ^eeasideration  alleged  as  a^defiroaa  Under  tfaacHo 
iDunstances,  4heae  imatters  coukl  wity  hasn  heen  tahea  mdwamr 
JLage  of  in  the  >eottrtB  of  iKanaas,  if  atiaU. 

^estiona  ^ere  caiaed  as  to  where  ihe  huvden  4if  piaof  seated 
to  ahcMT  the  jurisdiction  cf  the  Xanavs  Hxmet  Ax>th  «v«r  the 
)Bubjc(St«niatter  of  the  action  .and  the  peiaon^  Qm  jfidgmsBt 
^iebtoi:,  aad  as  4aa  iheidentitj^  the  defendant  in  thia  4Mtiati 
its  the  judgrfient  debtor,  and  alaoaa  ^  ithe  cenatruotioa  and 
effect  of  the  piloadiBigs  ia  reiatioa  to  Aaae  itatteBs,     The  ap- 
•peiUant  oontands  that  it  <was  inoambent  upoM,  the  plaiatiff  to 
»pro«e  at  the  trial  that  tike  dietri0t*eettstaMa'a4Mnirt  of  ;geneaal 
jurisdiction,  or  that  U  had  juriadiiiliea  aver  .the  BuiyeGt^aMUtBr 
fof  that  aodon  ia  aay  ev^mt,  tand  «qMciaUy  bo  in  thia  raiw,  ha* 
•cause  the  phiintiff  had  alleged  juaiediotiaB  ia  his  ^'*^"*^^^^int 
which  appellADt  denied  in  his  anawec    Saoh  aik^atioaa  ia 
the  complaint  are  not  neoesaarj;,  itseeaiB^  aodarthe  aotharitiaa. 
However,  the  allegatioa  Idiat  the  ^istoot  looart  spas  ane  -ot^geo' 
era!  jiirisdiotiou  cuta  ao  £gare  aa  to<ohai^gi«B  4he  honlea  af 
l>]-oof  in  this  oaae.    Ia  the  absence  of  aaidsace  4m  theaontcarm 
it  would  be  pcesumed  that  the  distract  aeurt  (afoseaaid  ia  a 
court  of  .general  jarisdiotion:  Sm  PJidpB  w.  .Ikijfy^  il  Nar.^ 
Stewart  v.  SUwart,  27  W.  Va.  167;  SpecUemeyer  v.  DaiUy,  2S 
Neb.  101;  8  Am.  St.  Rap.  119;  MfigU  ¥.  WadwofA,  90  X.  Y. 
502;  MuU^^  V.  Bank,  2  Kan.  70;  SS  Am.  Dec  440.    Aad  the 
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pFod^ction  of  tfro  recoTcF  with  the  seal  of  the  court  to  the  ooT" 
feifiealv  vms  prima- Jheieey identic  that  it  was  a  court  of  general 
Jm'kraKctftm.  It  bein^  a  court  of  record*,  it  is  presumed  to 
hrATff  had' jtrristfictibn-of  tft^  suhiect-nratter  of  the  action.  The 
wocord  Itself  af^nfc  prresuniptiver  proof  of  these  uratters.  The 
Bcrftjed^QTal^E'  of  the*  action  was*  the  money  claimed  to  be  due 
fiHT  If  hi  eft  the  aetfonr  was'  brought,  not  the  docxrmentB  certified 
to  the  dfetrict  court  By  the  justice.  Questions  as  to  how  the 
iesue'  got  in-  the  diigrtrrct  court  only-  go  to  the  regularitjr  of  the 
proeeedfngs,  an^  as  safd*  before,  couM  only  be  taken  advantage 
of  Aere  if  that  court  had  juriiBdibtion*  of  this- defendant'^  per- 
son therein.  The  recitals  in  the  record*  of  the  jurisdiction 
aequired^  orer  the  defendant's  person  in  that  proceeding  are 
prma  fieci^  eruience  thereof^  and  the  defendant  offered  no 
proof  to  contradict  any  of  these  matters. 

He  also  contends  here,  that  as  hrs*  afiBrmative  defense  was 
not  replied  to  or  denied  by  the  plaintiff^  that  it  nrast  be  taken 
as  true,  and  that  judgment  should  have  been  rendered  in  his 
favor  thereon.  Tt  is  doubtful  whether  the  defendant's  whole 
answer  rareed  any  other  issue  than  that  of  nul  tiel  record,  and 
this  is  the  only  defense  available  under  a  general  denial  in  an 
aetionr  upon  a  judgment  of  a  court  of  record  of  a  sister  state. 
The  soKsalled  afKrmative  defenses  were  denials  in  form,  and 
nothing  was  pleaded  therein  alleging  that  the  court  had  not 
jarisdiction  of  either  the  subjeet-matterof  the  action,  or  of  the 
defendant's  person.  The  first  paragraph  of  his  further  defense 
is  the  only  one  in  any  wise  tending  to  show  a  want  of  jurisdio- 
tion  of  the  subject-matter,  wherein  it  seems  to  deny  that  the 
court  had  jurisdixrtion  of  anything.  The  first  part  of  the  sec- 
ond paragraph  attempts  to  deny  that  the  cause  of  action  ever 
existed.  These  amounted  to  nothing  more  than  statements  of 
conclusions  of  law.  The  remaining  part  of  this  defense  related 
to  whoHr  immaterial  matters.  The  affirmative  defense  oonid 
not  have  stood,  had'  it  been  attacked  in  the  superior  court. 
Pleas  to  the  jurisdiction  must  be  direct  and  certain,  and  set 
op  the  ftscts- which  go  to  show  a  w«nt  of  it:  See  HiR  v.  Jfim* 
denhaU,  21  Wall.  453;  Welch  v.  Syhes,  8  Gilm.  197;  44  Am. 
Dec.  6W;  Diblee^  r.  Davison,  25  111.  486;  Moulin  v.  Trenton 
etc.  Tnwi  Co.,  24  N.  J.  L.  222;  Shumway  v;  StiUman,  4  Cow. 
2»2;  15  Am.  Dec.  374;  Price  v.  Ward,  26  N,  J.  L.  225.  But 
no  attention  seems  to  have  been  given  to  the  affirmative  de« 
fense  at  the  trial  by  either  party;  The  appellant  did  not 
object  to  the  plaintiff 's  proof  as  inadmissible,  on  the  ground 
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that  tbifi  defense  had  not  been  replied  to,  nor  did  be  at  any 
time  move  the  coort  for  judgment  upon  the  pleadings,  or  ask 
for  an  instraction  for  a  verdict  in  his  favor  upon  that  gnmnd. 
If  his  answer,  under  the  oircumstanoes,  raised  any  iaaoe  ex« 
cept  that  of  a  bare  denial  of  the  record,  and  any  advantage 
could  have  been  taken  thereof,  it  was  waived  by  him  in  failing 
to  call  the  attention  of  the  trial  court  thereta  It  is  possible 
an  instruction  was  asked  upon  this  gronnd  by  appellant^  as 
an  allusion  is  made  in  the  record  to  instructions  drafted  by 
the  defendant  which  the  court  refused  to  give,  bat  none  of 
these  requests  to  charge  are  in  the  record*  and  consequently 
we  know  nothing  of  them. 

Some  of  the  cases  above  cited  go  to  the  extent  of  holding 
that  not  even  jurisdictional  matters  can  be  questioned,  in  an 
action  upon  a  judgment  of  a  oourt  of  record  of  a  sister  state^ 
unless  a  want  of  jurisdiction  is  shown  by  the  reoord.    JfiOs  v. 
Duryes^  7  Cranch,  480,  seems  to  be  the  first  case  laying  down 
the  doctrine  that  a  want  of  jurisdiction  in  such  cases  could  not 
be  shown.    This  was  subsequently  recognized  to  be  the  correct 
rule  in  the  opinions  rendered  in  a  number  of  cases  arising  in 
the  state  courts.     But  it  was  held  not  to  apply,  and  the  effect 
thereof  was  avoided,  in  nearly  all  of  such  oases  to  which  our 
attention  was  called,  in  holding  that  where  the  appearance 
was  by  an  attorney,  his  want  of  authority  to  appear  could  be 
shown;  that  the  purported  appearance  by  an  attorney  was 
only  prima  facie  evidence  thereof;  or  that  where  the  reoord 
was  silent  as  to  any  jurisdiction  of  the  person,  it  could  be 
shown  that  the  court  in  fact  had  no  such  jurisdiction,  etc.     It 
is  now  well  settled  by  the  weight  of  authority,  and  is  undoubt- 
edly the  better  rule,  that  want  of  jurisdiction  may  be  shown 
by  the  defendant,  even  to  the  extent  of  contradicting  express 
recitals  in  the  record,  the  same  as  in  cases  of  foreign  judgments. 
They  are  not  regarded  in  the  sense  of  foreign  judgments,  so 
that  the  merits  may  be  inquired  into,  even  where  jurisdiction 
is  had  as  in  the  case  of  judgments  of  the  courts  of  other  coun« 
tries,  nor  yet  in  respect  to  jurisdictional  matters  are  they  to  be 
regarded  in  the  same  light  as  judgments  rendered  in  our  own 
courts  of  record.    The  case  of  MiUs  v.  Duryee^  7  Cranch,  480, 
and  cases  following  that  decision,  are  modified  to  this  extent: 
Freeman  on  Judgments,  8d  ed.,  sees.  452, 458, 559-566;  Thomp- 
son V.  Whitman^  18  Wall.  457;  Shumway  v.  StiUman^  4  Cow. 
292;  15  Am.  Dec.  874;  Bisaell  v.  Wheeloch,  11  Cush.  277;  Jdr- 
vi»  V.  RobinMn^  21  Wis.  530;  94  Am.  Dec.  5C6;  Buffum  v.  Stimp- 
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9<m^  5  Allen,  691;  81  Am.  Deo.  768;  Wheder  y.  Raymond^  8 
Cow.  311;  Beid  r.  Boydy  13  Tex.  241;  66  Am.  Deo.  61;  ifoidjfi 
^.  Tr$i^ion  etc.  Im.  Oo.^  24  N.  J.  L.  222;  SUwaH  r.  Stewart^  27 
W.  Va.  167;  Danforth  t.  Thompson^  84  Iowa,  246;  Borden  v. 
I'itch,  16  Johns.  140;  8  Am.  Deo.  225;  Price  ▼.  Ward,  26  N.  J.  L. 
225.  Nor  did  the  faot  that  it  was  stated  in  the  oomplaint  in 
pleading  the  judgment  record  that  the  pleadings  in  Kansas 
were  had  against  the  defendant  in  this  action,  with  the  denials 
contained  in  the  answer,  raise  any  issue  of  identity  of  person, 
as  such  denials  amounted  to  no  more  than  a  denial  of  the 
record,  aooording  to  the  authorities  cited,  and  it  was  necessary 
in  this  particular,  to  raise  the  question  of  identity,  for  the  de* 
fendant  to  allege  and  prove  every  fact  necessary  to  show  that 
the  court  had  no  jurisdiction  of  his  person.  Had  the  oourt 
been  one  of  limited  jurisdiction,  a  different  rule  would  obtain, 
and  the  party  relying  upon  the  judgment  would  be  bound  to 
show  that  the  court  had  jurisdiction,  if  it  was  denied.  But  by 
the  great  weight  of  authority  in  oases  like  the  one  here,  any« 
thing  going  to  show  a  want  of  jurisdiction  is  an  affirmative  de- 
fense, as  much  so  as  a  defense  founded  upon  a  set-off,  or  upon 
a  payment  of  a  judgment,  or  that  it  was  obtained  by  fraud,  or 
that  the  statute  of  limitations  had  run  against  it,  unless  this 
fact  should  appear  upon  the  face  of  the  complaint,  in  which 
caae  it  could  be  taken  advantage  of  by  a  demurrer:  WUt  v. 
Bwehiel,  2  Wash.  Ter.  417.  The  name  of  the  defendant  in  the 
record  offered,  being  identical  with  that  of  the  defendant  in 
this  action,  is  priiw  facie  proof  of  identity  of  person :  CampbeU 
▼.  Wallace,  46  Mich.  320.  The  judgment  record,  when  intro- 
duced in  evidence,  was  prima  facie  proof  of  the  plaintiff's  right 
to  recover  in  this  action;  no  less  effect  could  be  given  thereto 
under  the  authorities. 

The  main  controversy  in  this  case  was  as  to  what  issues 
were  raised  by  the  pleadings,  and  as  to  where  the  burden  of 
proof  rested  thereunder.  The  disposition  made  of  the  first 
point  carries  the  second  with  it 

The  last  objection  urged,  raised  in  the  motion  for  a  new 
trial,  that  the  damages  recovered  were  excessive,  in  that  inter- 
est was  computed  upon  the  aggregate  amount  of  the  judgment 
recovered  in  Kansas  from  its  date,  which  included  the  costs 
of  that  proceeding,  is  not  well  taken.  The  interest  was  only 
computed  at  the  legal  rate  here.  Code,  section  820,  la  not  lim- 
ited to  domestic  judgments.  The  costs  of  that  proceeding  were 
included  in  the  judgment  there  rendered,  and  became  a  part 
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thereof^  said  judgment  aho  allowed  iriftercst  thereon.     The 
legal  rate  ircFakI  fee  reeoverabie  imlees  a  lower  rerte  was  speci- 
fied: See  Hapkhm  r.  Bkepardy  129  Mass.  6OO7  Sfnckle  ▼.  Pfiai^r, 
04  Mo.  410?  WVlAmS  T.  StMman^  65  Pa.  St.  106. 
The  jvdgmeat  of  Ae  superior  eocrrt  herein  is  affirmed. 


Foaaiav  Juixaaan  —  How  Fboymd.  ^  A  foreign  jadgment  maj  ba  fwoTad 
by  a  copy  thereof,  daly  aatheatlcated  by  the  daly  aatheaucstad  oercificate 
€f  SB  officer  properly  aafehorzaecl  by  Itw  to  gire  a  copy:  Ama  t.  ^eoAa;  W 
Iflaiu  m;  1  AaL  St.  Bop.  SSJy  aad  nota?  JGna&r  «.  ir«taa, »  K  Y.  Ui;  tt 
Aaa.  Daa»  4M,  aa4  eaUadad  aate^  aoto  to  j^tanrr  m.  Anmr%  1  Ajb.  Daet  aiMw 
Iha  oleik'a  eertifiuate  attaohed  to  the  oopj  of  the  record  of  a  jad^meat  of 
another  atate  ia  snfficieat  if  the  aeal  of  the  court  ia  aunezed,  and  the  *'  presid.- 
faig  fuatioe  "  of  the  ootrrt  attachea  his  oertrfieate  that  tfte  aMeatatnm  n  ia  due 
Ibtim  itan  VL  Xaryeo^  81  CkL  IfiL    iinrfflMs  v. /laet»  6t  Ak.  294,  ia  is  tfia 


JsiWMSSTS —  B^trax  ar  CLsaa.  —  As  to  the  vaUdtty  of  jodgmanta  aatac«d 
by  ikclark,  lae  Rockwood  ▼.  Davenport,  S7  Miaik  533;  5  Am.  St^  Rep.  872. 

JaBisDionoM  OF  GoaBT9  or  Rboord — pRssmcprioK  as  to:  See  extended 
nota  to  King  y.  Boies,  70  Am.  St  Rep.  521;  extended  note  to  M&rrUi  y. 
JTotHH;  2S  Am.  9t  Rep.  114: 

Kamis— Iimirrrrr  or,  imafgaa  Panes  or  iDasTrrr  or  Paaaoii;  — Tba* 
tta  abUcar  and  riiliy  aaa  tha  aam*  pecton  ia  not  a  )c^  <li^etiaB.  fconi  tifea 
idankitf  ol  namea:  AlUn  w.  Skadimmt,  I  I>aii%  C6»  25  Aia.  Oocl  12i|  aaa  £•- 
kmi  ▼.  MMi^  81  Tex.  226. 


LsiBURV  n.  Kneel  AND. 

fl  WiumNaroM,  687.} 
iMNItTBHeS,  DOROHABaB  Hi;  SOT  BAa  10  RSDQWSRTv  WHS*.  -*  Wbafa 

al  faraeinaiwa  ia  raacleied  ngpiiaat  a  par^  aohaayant  ta  hia 
inaolYenoy,  bnt  before  aaoh  discharge  ia  entered,  and  ha  faila  to  applgr  to 
the  aonrt  to  limit  the  plaintiff  'a  reooTory  in  the  foreoloenra  anit  to  the 
proceeda  of  the  aale  thereunder,  the  discharge  win  not  preYent  a  roooYary 
far  a^ydefleianey  that  saiy  rsaMm  aflar aaaie  af  tha  mortgagad 


C  W.  Hartman,  for  the  appeJIaat 

AUm^  mnd  Ajfor^  for  tha  appsUeeSi 

Sco^rr,  J.  In  December,  1884,  tfie  Teepondents  filed  petv- 
tions  under  the  insolrefrt  debtor  act,  in  the  torritorial  distrvet 
6onrt  of  the  seeond  jodicial  dietriet  boM^ng  terms  at  Oljmpia, 
to  proenre  a  discharge  from  their  indebted  uess,  and  en  Jane 
9, 188&,  Aiejr  6aeh  obtained  an  order  in  saad  proceedrnpgs  dia- 
eharging  them  as  prayed  for.    These  orders  were  entered  oa 
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the  jcmrrral  of  said  coart  Jane  17,  1S85.  Prior  thereto  an  ac- 
iioniraff  panding  againat  them,  in aaid  court, brought  by  appeU 
hu&t^  to  mny%c  the  amouDt  doa  upon  a  eertain  note  exec«ted  to 
him  bj  the  leepondents,  and  to  foreclose  a  mortgage  upon 
lands  given  to  secure  the  payment  thereofl  On  June  16, 1885, 
judgment  was  rendered  in  the  foreelosure  suit  in  favor  of  ap- 
pellant for  the  full  amount  of  the  mortgage  debt,  with  interest 
thereon,  thereafter,  at  the  rate  of  eight  per  cent  per  annum.  A 
sale  of  the  lands  mortgaged  was  ordered,  and  the  proceeds 
arising  therefrom  directed  to  be  applied  upon  the  judgments 
July  27,  1835,  the  real  estate  was  sold,  and  the  proceeda  ap- 
plied ftfioordingly,  leaving  a  balanoe  q£  said  judgment  aiunint- 
faig  to  $1,3»3.9&  ansatisfied.  Angnst  12,  1889,  appellant 
brought  this  suit  to  recover  another  judgment  for  said  balance. 
The  respondents  answered,  admitting  that  the  judgment  was 
obtained  against  them,  and  that  the  balance  claimed  had  not 
been  paid,  but  set  up  their  discharges  obtained  In  the  insol- 
vency proceedings  as  a  bar  to  the  action.  Appellant  replied, 
alleging  fraud  upon  the  part  of  respondents  in  procuring  their 
dischajqgas,  and  denying  that  hia  claim  was  among  those  in- 
eloded  tberMii.  A  trial  by  yary  wae  had,  resulting  in  a  ver- 
dioi  and  judgment  for  the  respondents. 

Ko  question  was  raised  as  to  whether  such  an  action  would 
Be  opon  a  domestic  judgment.  The  main  point  raised  by  ap- 
pellant btta^  sufficient  to  diapeee  of  the  ease,  other  queetions 
presented  will  not  be  passed  npon.  Appellant  contends  that  the 
ifiecharges  in  insolvency  were  prior  in  point  of  time  to  the 
jadgment  rendered  in  the  foreclosure  suit,  and  that  conse- 
quently they  constituted  nodafienae  to  thia  action.  Thia  point 
ie  wM  taken.  The  dieobarges  took  efieet  June  »,  1886,  the 
day  tbey  were  granted,  and  not  at  the  later  day,  when  they 
were  entered  in  the  journaL  The  appellant's  said  action  was 
thea  pending;  and  had  the  reapondenta  been  entitled  to  a  re- 
lease therein  from  any  liability  for  a  deficiency  that  Btigbt  re- 
main after  a  sale  of  the  mortgaged  landa,  to  have  avarlisd 
themselvea  thereof  they  should  have  applied  to  the  court  to 
Umit  the  appellani'a  recovery  therein  to  the  pioceeda  of  such 
Bale.  Thie  was  not  doae,  and  the  appeUant's  judgineni  being 
eabseqoeol  to  the  diseiiarges,  it  was  not  barred  thereby,  even 
though  each  discharges  were  regularly  obtained:  See  Rahm  v« 
Jtfuiu,  40  GaL  42L 

Judgment 
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iNaoLvaor  —  Dihobaboi — Emor  of.  —  A  debt  oontnoted  beta*  Ibe 
■age  of  A  itate  iosolrent  law  oanQot  be  discharged  thereunder,  although  merged 
in  a  Jndgment  rendered  after  dieoharge:  Cbmscqf  t.  Seamotu^  66  Yt.  8;  46 
Am.  Rep.  679;  HUA$  t.  HoUkhm^  7  Johna.  Oh.  207;  11  Am.  I>eo.  47% 
notes  Datsfwik  ▼.  SMmm.  80  Mn.  460;  6  Am.  8t  Rep.  S9A 


Taooma  Goal  Company  v.  Bradlbt. 

[2  Washinotoh,  MQL] 

WAKBAimr  nr  8alb  of  Goods,  Vbndbb  hot  Bounb  to  Ivsrtor  Oo<»m 
BDORB  Using  Thbm.  —  Where  goods  sold  under  a  warrmatj  nra  daleet- 
br%  or  nnOt  for  the  nse  intended,  the  vendee  has  a  right  to  assnmo  that 
thej  are  of  the  quality  ordered,  and  need  not  inspect  them  for  the  pur- 
poee  of  asoertaining  imperfections  before  using  them,  and  if  sued  ta  the 
price,  he  may  set  up  a  breach  of  snoh  warranty  as  a  oounterelaiai.  And 
in  such  action  it  is  error  for  the  court  to  charge  the  jury  *'  that  if  the 
defendant,  before  using  the  same,  had  an  opportunity  to  inspeot  said 
gooils,  and  did  not  do  so^  and  if,  upon  snoh  inspection,  he  oould  haiv 
ascertained  the  defects  claimed,  then  said  defendant  Is  not  entitlad  to 
any  damages." 

NoTicB  or  DiFBon  i*  Goods  Sold  uitdbb  Warbabtt  vwkd  mov  n 
GiTBif.  ^  A  Tendee  of  goods  sold  under  a  warranty  may  retain  the 
goodj  without  giving  notice  to  the  vendor  of  defeots  theraia,  and  in  aa 
action  by  the  vendor  for  the  purchase  prioe,  may  plead  breach  of  war- 
ranty for  the  purpoee  of  recouping  damages. 

BvBDBir  or  Proof  of  Warrantt  and  rb  Bbbaob  on  Party  ALLnono 
8amb.  —  When,  in  aa  action  for  the  prioe  of  goods  sold,  tho  defandaat 
alleges  a  warranty  and  a  breaoh  thereof,  the  burden  of  proviag  both  is 
upon  him,  before  he  is  entitled  to  receive  any  benefit  therefrons. 

iNVTRUcnoN  Hbld  OoRRior.  —  Where,  in  aa  aetioa  to  reoover  tho  prioe  of 
brick,  the  defendant  sets  up  a  breaoh  of  warranty  as  a  oooaterolaim, 
and  reliee  upon  the  fact  that  the  ovens  oonstmcted  out  of  the  briok  feO 
ia  as  positive  proof  of  the  unfitness  of  the  brick  for  the  ass  for  wbaA 
they  were  sold,  it  is  not  error  to  instmot  the  jury:  "  If  yon  believs  from 
the  evideaoe  that  the  falliag  ia  of  said  oveas  was  canted  by  a  osisooo- 
stmotion  of  the  same,  or  any  defeots  ia  said  oonstmetion  or  nukterisl 
assd  therein,  other  than  the  goods  involved  ia  this  eonttoversy,  or  the 
misuse  of  said  oven  subsequent  to  said  oonstmetion,  the  dsfeadaat  is 
Bot  entitled  to  any  damage  herein." 

Lrtbb  BsrwBBN  Partibs  to  Suit,  whbn  Rbutavt  and  ADioanBLi  n 
Btidbnob.  — >Ib  aa  action  for  the  prion  of  fire-brick,  in  whioh  the  d^ 
fendaat  sets  up  breach  of  warranty  as  a  oonnterolaim,  a  letter  written 
by  the  plaintiff  to  the  defendant,  oontaining  statements  as  to  the  quality 
of  the  briok  whioh  he  propoeed  to  sell  to  the  defendant^  is  admissible  ia 
•videaoe,  aad  the  mere  fact  that  other  briok  had  beea  shipped  to  the 
defendant  just  prsrions  to  the  order  for  those  ia  oontroversy  doss  ast 
render  the  letter  irrelevant  or  immaterial,  although  it  does  not  speoifi* 
sally  refer  to  the  briok  in  oontroversy,  it  being  a  part  of  the  eorreepoBd* 
betweea  them  soaoerning  the  snbjeot  of  fiie-briek. 
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Sheeh  and  Ooodwin^  for  the  appellant. 

SneU  and  Bedford^  for  the  appelleea. 

Anders,  C.  J.  This  action  was  brought  by  the  respondents 
to  recover  from  the  appellant  the  sum  of  $524.91,  and  inter- 
est,  for  certain  fire-brick  alleged  to  have  been  sold  and  deliv- 
ered by  the  former  to  the  latter  between  June  28  and  August 
6,  1888,  at  the  agreed  price  of  $15  per  thousand.  The  de- 
fendant  admitted  in  its  answer  to  the  complaint  the  delivery 
of  the  brick  as  alleged  by  plaintiffs,  but  denied  that  the  same 
were  worth  the  sum  of  $524.91,  or  any  greater  sum  than  $120; 
denied  that  $15  per  thousand  was  a  fair  and  reasonable  price 
therefor,  or  that  it  agreed  to  pay  that  price;  but  admitted  that 
it  had  not  paid  for  the  brick.  As  a  counterclaim  against  the 
plaintiffs'  demand,  the  defendant  alleged  that  at  the  time  it 
ordered  the  brick,  it  specifically  informed  the  plaintiffs  that 
they  were  to  be  used  in  the  construction  of  coke-ovens,  and 
that  it  only  agreed  to  purchase  of  plaintiffs  such  brick  as 
were  suitable  for  that  purpose;  that  the  brick  shipped  by 
plaintiffs  to  defendant,  except  about  eight  thousand  thereof, 
were  utterly  worthless,  as  the  plaintiffs  well  knew,  for  build- 
ing such  ovens;  that  the  defendant  received  said  brick,  rely- 
ing upon  the  good  faith  and  representations  of  plaintiffs,  and 
were  unable  to  discover  the  worthlessness  of  said  brick  until 
the  same  had  been  used  in  the  construction  of  coke-ovens, 
which  defendant  constructed  properly  and  of  good  material, 
with  due  skill  and  care;  that  all  of  said  ovens  constructed  of 
the  brick  furnished  by  plaintiffs  to  defendant,  except  the 
eight  thousand  admitted  to  be  of  good  quality,  did,  immedi- 
ately upon  use,  and  owing  solely  to  the  negligence  of  the 
plaintiffs  in  the  manufacture  of  said  brick,  fuse,  melt,  and  fall 
in,  and  were  utterly  worthless;  that  as  soon  as  the  defendant 
discovered  said  worthlessness  of  said  brick,  it  notified  plain- 
tiffs thereof;  that  by  reason  of  the  negligence  of  the  plaintiffs 
in  furnishing  defendant  with  brick  unsuitable  for  the  con- 
struction of  coke-ovens,  the  defendant  was  damaged  on  ac- 
count of  freight  paid  for  carriage  of  said  brick  $2,000,  for 
labor  in  construction  of  said  coke-ovens  $250,  and  on  account 
of  defendant's  loss  of  manufacture  and  sale  of  coke,  in  the 
•urn  of  $1,500;  that  it  was  damaged  in  all,  after  deducting 
$120  for  good  brick,  in  the  sum  of  $4,630,  for  which  sum  it 
prayed  judgment  against  plaintiffs.  Plaintiffs  denied  each 
and  everf  allegation  of  defendant's  counterclaim,  and  upon 


the  issues  thus  joined  »  irfsl  bjr  jnrjr  was^  had,  nsolting  in  a 
verdict  for  plaintiffs  for  the  sttmclaiiiMd  ntha^oomplaiiik 

It  appears  from,  the  record  that  the  reapondeDts  were  en- 
gaged in  the  manofaoture  and'  sale  of  ffre-hrick  at  Laytoa 
Station  in  the*  state  of  PennqrrvaDia,.and  that  ai>pelIaDt»  a 
cor{)oration,  was  engaged  in.  the  manufacture  of  ooka  at  Wil- 
keson,.  in  the  territory  (now  6tate][  of  Washington.  It  alao 
appears  that  the  witness  J.  H.  Kelly  was  employed  by  appel- 
lant to  superintend,  the  coustruction  of  its.  coke-eiFene;  thnt 
he  knew  the  character  of  brick  made  by  respondents,  haYing 
formerly  resided  in  Pennsylvania;  that  be  was  persooaUy  ac- 
quainted with  respondent  E.H.  Bradley;  and  that  heardand, 
or  caused  to  be  ordered,  by  lettec,  the  brick  ia  controvenj. 
It  further  appears  that  previoua  to  ordering  the  brick  in  qoee- 
tion,  appellant  had  ordered  and  received  twenty-eight  or  thirty 
thousand  brick  from  respondents  for  the  same  purpoae  tat 
which  the  latter  were  required,  and  that  they  had  been  used 
in  building  or  repairing  coke«ovens.  It  was  not  contended  on 
the  trial  that  respondents  did  not  know  the  use  to  be  made  of 
the  brick  by  appellant  Respondent  B.  H.  Bradley,  testify- 
ing in  his  own  behalf^  admitted  that  he  knew  the  brick  were 
to  be  used  in  constructing  coke-ovens;  and  on  May  17,  1888| 
Superintendent  J.  M.  Kelly  wrote  a  letter  to  Bradley  concern- 
ing these  brick,  in  which  he  stated:  ^I  sent  an  order  to  Ta» 
coma  to-day  for  twenty-six  thousand  more  crown  brieksi  and 
jams  and  arches  for  nine  more  ovens,  and  fifteen  hundred  bot- 
tom tile.  I  suppose  they  will  order  from  you.  I  want  you  to 
ba  very  careful  about  the  quality.  Do  not  send  anything  but 
what  is  A  No.  1,  and  send  as  quick  as  possible.'' 

And  again  on  May  24«  1888,  he  wrote:  ^  I  sent  an  wder  to 
general  office  yesterday.  I  named  twenty-sir  thousand  crown 
brick.  When  the  other  reaches  you,  you  will  see  what  I  wank 
Make' the  order  twenty-eight  thousand  crown,  brick.  Send  ma 
the  best  This  is  a  trade  you  will  want  to  hold,  and  you  can 
only  do  it  by  sending  nothing  but  the  besL" 

On  the  trial,  the  claim  for  damagea  on  account  of  losa  of 
sale  of  coke  was  abandoned,  and  no  very  satisfactory  testi- 
mony appears  respecting  other  items  of  damage  claimed,  al- 
though some  testimony  was  adduced  tending,  to  show  the 
amount  paid  for  freight,  and  for  construoting.  ovens  claimed  to 
have  been  worthless. 

There  can  be  no  doubt  that  the  contract  between  the  parties 
atnounted  to  a  warranty  on  the  part  of  the  respondents  of  the 
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qoaiity  of  the  bridk  ordered  bf  appeUADt^  and  the  respondente 
•«em  4o  h»Te  reoognked  this  ifiiet4>B  the  triel,  and  verj  pnqp- 
•riy  pmduoed  testiinoajr  tending  le  ehow  thai  thejr  had  die- 
clwtrgBd  their  obligation  to  a{q>eUant  bf  sending  the  charaoter 
<rf  horiok  required  by  the  latter.  But  ccMinsel  for  reapondenta 
ineist  tiiat»  if  tifae  brick  ivere  defeotive  in  quality,  and  not  each 
ate  were  Drdcred,  the  defect  waa  patent;  and  that  appellanti 
kaving  inapeoled  them,  «Bd  having  faikd  to  retam  or  offer  to 
vetum  them,  can  elaim  no  damage  on  acorani  el  ench  defect. 
The  -ceart  below  aeems  to  have  adopted  the  view  of  ooonad, 
and  tnatraeied  the  jaryaa  foUowei: — 

**  IQ.  Yen  a^e  further  inatructed,  that  in  caae  yon  find  a  war- 
nan  ty  of  fnality  by  these  plaiatifla  of  the  goode  in  qoestioB, 
&nd  a  'breach  thereof,  then,  in  aU  eiwnta,  the  piaintiffi  wonld 
only  be  rsBponeible  Sar  such  damage  aa  Hhe  difforenoe  in  the 
pdttB  of  aadd  gaode  aa  repreeented  ond  the  vahie  of  the  gooda 
as  ihey  really  wiere,  together  with  eoeh  other  damages  aa  were 
Urn  fdivect  .and  imxmedaate  eenaequenoe  of  the  aaid  breach;  bii 
iliat  if  the  defendant,  hefoire  uaing  the  sane,  had  an  opportn- 
■ity  to  jnapect  -eaid  goods,  and  did  net  do  ao,  and  if  upon  anch 
iBi^oldon  /oonid  have  aaoertained  the  defeota  dUdmed,  then 
aaid  dbfendant  ia  not  entitled  to  any  daniagea. 
.  *M1.  You  are  further  instruoted,  that  if  the  defendant  ro- 
tadned  'and  aned  'oaid  goods  afker  a  knowledgs  4if  their  defeeta, 
withont  notifying  plainti&  of  anoh  within  a  reaeonahle  timOi 
it  warns  lits  nglit  to  «ecoap  for  damsigaa.'' 

ikppellaBAielalBia^hat  these  iDatmotiDBS  do  notistate  the  law 
oerrectly,  and  ahonld  not  have  been  given  to  the  jury.  We 
iihink  'flreee  inetriirtieiis  were  erroneons,  and  that  appellant'a 
fontiDn  mnat  be  sustained.  Authorities  ave  cited  in  the  brief 
of  lOOuoBri,  Aroni  Mew  York  and  Wisoonsin,  to  sustain  the  oor^ 
Beet&esa  of  these  onetrttotions.  Bot  the  Kew  York  authoritiea 
■inply  hnU  that  in  caoas  of  oxeontory  oontracts  for  the  sale 
and  dt0l«ve^y^of  peaseDal  ^operty  in  the  absenooof  a  wasranty 
•ad  a'biea€k,ithe'TOBdeeff  sight  to  racover  damages  does  not 
enrvvve  the^aooeptanoe  of  the  property,  after  an  opportunity  to 
dnsovar  defaola,  nnlass  noiioe  haa  been  given  to  the  vendor, 
or  the  vendee  retnraa  er  offers  to  jetorn  the  property.  The 
rule  ia  there  held  inap^icable  in  .oases  of  express  warrant  of 
quality.  These  daeiBiona  do  act,  iherefore,  anpport  reqxmd- 
ont^  oontonfion  'to  the  lOKtent  olaimed:  See  Faitbank  Cq/9^ 
mug  Cfo.  T.  fliCigor,  UJ8  17.  Y.  260;  111  Am.  Si  Rep.  768; 
Gaylord  Mfg.  Co.  v.  Allen,  53  N.  Y.  519.     The  Wisconaia 
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cases  cited  by  counsel  declare  the  doctrine  In  that  state  to  be, 
that  if  chattels  sold  under  a  warranty,  express  or  implied,  an 
defective  or  unfit  for  the  use  intended,  and  the  defects  mn 
not  open  and  palpable,  and  were  unknown  to  the  purchaser 
when  he  received  the  goods,  he  may,  if  sued  for  the  price, 
without  returning  or  offering  to  return  the  goods,  and  without 
notifying  the  vendor,  recoup  such  damages  as  he  may  have 
sustained  on  account  of  such  defects:  See  Obon  t.  Mayer^  66 
Wis.  651:  Buffalo  Barb  Wire  Co.  y.  PhiUips,  67  Wis.  129.  In 
the  case  at  bar  the  evidence  is  conflicting,  and  does  not  satis- 
factorily show  that  there  was  any  patent  and  obvioas  defect 
in  the  brick  in  question.  One  of  the  plaintiffs,  while  claiming 
that  the  brick  were  of  the  quality  ordered,  testified  that  ^a 
man  who  understands  fire-brick  can,  nine  times  cut  of  ten, 
tell  whether  or  not  brick  are  good  by  looking  at  them."  On 
the  contrary,  Kelly,  who  was  a  man  experienced  in  building 
coke-ovens,  testified,  substantially,  that  he  knew  of  no  method 
of  ascertaining  whether  the  brick  were  fit  for  such  a  purpose, 
other  than  actual  use.  But  be  that  as  it  may,  we  are  of  the 
opinion  that  the  appellant  had  a  right  to  assume  that  the  brick 
were  of  the  quality  ordered,  and  to  act  accordingly,  and  that 
appellant  violated  no  duty  it  owed  to  respondents  in  fdling  to 
search  for  imperfections  before  using  them. 

It  is  undoubtedly  true,  that  if  the  brick  were  defective,  and 
appellant  was  silent,  and  did  not  give  notice  or  offer  to  return 
them  within  a  reasonable  time  after  discovering  defects,  the 
right  to  rescind  the  sale  was  thereby  waived.  But  the  right 
to  recover  damages  on  account  of  defective  quality  was  in  no 
wise  affected:  Benjamin  on  Sales  (Bennett's  notes,  1888),  see. 
901.  It  is  also  true  that  in  such  cases  a  failure  to  give  notice 
or  to  offer  to  return  the  goods  would  have  an  important  bear* 
ing  upon  tlie  question  of  warranty,  and  would  raise  a  strong 
presumption  that  the  goods  received  were  of  satisfactory 
quality:  Babcoek  v.  Trice,  18  111.  420;  68  Am.  Dee.  660;  Ab- 
bott's Trial  Evidence,  348.  That  the  vendee  may  retain  the 
goods  without  notice,  and  plead  breach  of  warranty,  in  an  ac- 
tion by  the  vendor  for  the  purchase  price,  is  shown  by  numer- 
ous authorities:  Dayton  v.  Hooglund^  39  Ohio  St.  671;  Polhemns 
V.  Heiman,  45  Gal.  573;  HoUoway  v.  Jaeoby,  120  Pa.  St.  583;  6 
Am.  St.  Rep.  737;  Benjamin  on  Sales,  sec.  ^03,  p.  867,  and 
cases  cited;  Baheoek  v.  Trice,  18  111.  420;  68  Anu  Dec  660; 
Bagley  v.  CUveland  Rotting  MiU  Co.,  22  Blatchl  842;  U  T«L 
Rep.  150. 
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The  following  instructiooi  to  the  jury  are  objected  to  hj  the 
a;  p  Ihint: — 

'*  8.  Fraud  ia  never  preaantied,  but  must  be  affirmatively 
proven  by  the  party  alleging  the  same.  The  law  presumea 
that  all  men  are  fair  and  honesty  that  Hheir  dealings  are  in 
good  faith,  and  without  intention  to  diatnrb^  oheat,  hinder^ 
delay,  or  defraud  others.  Where  a  transaction  oalled  in  ques- 
tion is  equally  capable  of  two  constructions,  one  that  is  fair 
and  honest  and  one  that  is  dishonest,  then  the  law  is,  that  the 
fair  and  honest  construction  should  prevail,  and  the  transao* 
tion  called  in  question  should  be  presumed  fair  and  honest. 

'^9.  You  are  instructed  that  in  so  far  as  the  defendant  re- 
lies upon  a  warranty  of  quality  of  the  property  sold  and  a 
breach  of  the  same,  the  burden  of  proving  the  warranty  is 
upon  the  defendant,  and  unless  it  has  proved  both  the  war- 
ranty and  the  breach  alleged  by  a  preponderance  of  evidenoOi 
it  will  not  be  entitled  to  any  benefit  therefrom  in  the  suit.*' 

'*  12.  If  you  believe  from  the  evidence  that  the  falling  in  of 
said  ovens  was  caused  by  a  misconstruction  of  the  same,  or 
any  defects  in  said  construction  or  material  used  therein,  other 
than  the  goods  involved  in  this  controversy,  or  the  misuse  of 
said  oven  subsequent  to  said  construction,  the  defendant  is  not 
entitled  to  any  damage  herein. 

'*  13.  You  are  instructed  that  in  no  event  is  plaintiff  liable 
for  any  damages  for  expected  profits  to  be  obtained  from  the 
sale  of  merchandise  produced  by  said  ovens,  in  which  goods 
in  controversy  were  to  be  used,  unless  the  contract  for  the 
same  were  specially  and  specifically  made  known  to  plaintiff 
at  the  time  of  the  purchasing  of  said  goods,  and  that  he  un- 
stood  that  they  were  for  that  purpose. 

^^14.  You  are  further  instructed  that  the  law  is,  that  a 
known,  defined,  and  described  article  is  ordered  of  a  manu* 
facturer,  although  it  is  stated  to  be  required  by  the  purchaser 
for  a  particular  purpose,  still,  if  the  known,  defined,  and  de« 
scribed  thing  be  actually  shipped,  there  is  no  warranty  that 
it  shall  answer  the  particular  purpose  intended  by  the  buyer. 

"  16.  You  are  further  instructed  that  if  you  believe  from  all 
the  evidence  that  the  defendant,  after  a  discovery  of  the  al- 
leged defects,  agreed  to  pay  for  said  goods,  and  said  notbitig 
about  damages  to  the  plaintiff,  and  made  no  demand  therefor, 
then  it  will  be  taken  to  have  waived  all  right  to  such  damages." 

The  ninth  instruction  is  unobjectionable.  The  defendant 
having  alleged  a  warranty  or  its  equivalent,  and  a  breach 
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tbereo^  it  warn  inonmbant  mptm  it  to  prafwe  faotfa  in  order  to  be 
entitled  to  any  benefit  therefrom.  It  is  contended  that  there 
warn  no  eirideopoe  io  jUBtiij  difacr  the  «*shth,  ihirteonth,  fbur- 
teentk,  er  fifteenth  instraciMiBi  and  that  each  of  then  waa 
ealenlatod  to  niiaieri  aaid  oanAue  the  jnry.  Aa  to  the  eighth, 
thirteenth,  and  fififcaenth  inatnMtienay  the  point  ia  vail  taken. 
The  twelfibh  iaatrootian  waa  praperlj  ffvmu  The  £act  thai  the 
ovana  Ml  devn  moB  relied  on  by  the  appellant  aa  pontiwe 
fCDof  of  the  mfitnaaa  of  the  brick.  If  the  falling  waa  cauaad 
by  tinekiUful  eonatmedon  er  defeotrre  material,  other  than 
thai  invohred  in  thia  eontrovensy,  er  aubaeqneni  mtaoM  of  the 
OTeaa,  than  there  waa  practieaily  no  proof  ef  poor  quality,  and 
there  ooold  therafeio  be  no  damage. 

Appellant  ako  dsaima  that  it  waa  error  for  the  conri  to  10- 
faaa  t»  admit  ita  exhibit  1  in  evideace.  That  waa  a  latter 
written  by  EL  H.  Bradley  ta  Superintendent  Kelly,  ooneem- 
ing  pricea  and  qnality  of  brick  sold  by  him,  and  oonoenring 
freight  rates  te  Taoeina.  It  did  not  specifically  refer  to  the 
brick  in  oontroTeray,  bot  it  waa  a  part  of  the  oarreapondenoe 
hetween  the  parties  concerning  the  eabject  of  fire-brick,  nmi 
was  the  only  ceumnnication  shown  specifying  the  prioe  of  the 
farick.  It  oentained  atataoMnta  aa  to  the  quality  of  the  briek 
which  the  respondents  proposed  to  sell  to  appeUant,  and  the 
mere  fact  that  the  other  briok  had  been  ahlppad  to  appellant 
jaet  previmia  to  the  order  for  thoae  in  controversy  did  nat»  in 
oar  opinion,  render  the  letter  irrelerant  or  immateriaL  It 
ehould  have  gone  to  the  jary  for  what  it  waa  worth. 

The  jttdgnMnt  of  the  court  below  ia  reYeraed,  and  the  oaoaa 
remanded  for  a  new  tkiaL 


Sakb  —  Wjuouarr—  KaeisBRT  lea  laspaenaa  ar  riPianiiia  *-TIm 
leot  that  A  Wiy«r  Jim  ioip— tad  goods  Im/otb  MO0|^taaiAe4law  mat  dapdara  luei 
of  the  protectioa  of  a  warranty  as  to  latont  defects:  Miller  r.  Maon,  83  Oa.  684; 
20  Am.  St.  Rep.  329,  and  note.  Where  a  purchaser  baji  goods  cf  a  oortain 
described  quality  offered  for  sale,  he  may  rely  upon  sneh  dusmlyliwn  Bramika 
▼.  rhmmaa,  22  Tex.  270;  73  Am.  Dso.  tfii,  aad  astai  SpaMT.  Bopk,  §im 
4t  J.  1 10;  2i  Ajn.  !>•&  276.  Aa  ospvess  wammtir  wiU  ast  atmA  Ofpcta  aad 
visible  defects:  FiiherT.  PoUard.  2  Head,  31i;  75  Am.  Deo.  74(^  and  aote; 
Tkompwn  ▼.  Barve^f  86  Ala.  519.  A  Tendee  who  discoTeis  a  latent  dsled 
in  an  article  pnrohased  by  sample  may,  after  deliTery,  vatan  ftba 
the  Teodor:  Bmdmm  r.  itoot,  72  Mioh.  863. 

Sajum  bt  WAaaiiivr  — NaoBaunr  worn  Jeaica  a 
there  is  a  breaeh  af  nanaaiy  hi  goods  sold,  the  vendee  may  jiiiiie  the  aaea 
and  sue  for  damages  for  the  breaoh:  Underwood  t.  W<^  131  01.  425;  19  Am. 
at  Rep.  40;  Aryertkiger  ▼.  MaenamghUM,  114  If.  T.  635;  11  Aa.  St  Rep.  687. 
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Salbl — WAHRAim— BasAOB   o»-^Blnii»f  ov  Fftww  <nr  Wm 

Where  a  vendee  soes  for  a  breach  of  warranty,  the  burden  of  proof  ia  on  him; 
Wmi^rtooootw.  Wolf,  131  HI.  425;  19  km.  St.  Rep.  40;  QuUa  Fereha  Mfg.  Cb. 
T(  rnxd,  84  MIefa.  4&2L 

SViBBKGB — AmuBiBiUTT  •■  Lbttem  iiT,  —  Letters  written  by  the  pnr- 
ties  to  the  aotiont  and-  relating  be  the  rm  gatm^  are.  aitaiMible  in*  evidenoe: 
Tapfey  m.  royfay,  la  Mino.  448^  » An.  Dee.  7<b  »<&  iMiiH  Xtft/T.  Oupyi&etf, 
77  Wia.UO. 


Stata  «L.  XoVBft. 
\^  WAAHiKenom  6184  > 
pROHiBmoH  Don  HOT  Li»  WBBRB  RxMXDT  BV  Attxaa  lExmi.  —The 
writ  of  prohibition  ii  an  extraordinary  remedy*,  only  to  he  reeorted  to  in 
eeaev  where  the  ninal  and  ordinary  forma  of  remedy  are  insaffident  to 
aliutliwlMBa.  14  wSL  nd^  therefoM,  lie  to  reetniin  eoarili  havhig  drigi- 
nal  inriediotioa.  of  all  caeeft  in  ei||nlgr  fvoat  ieennii  ininnetieDftiiLeKoeM 
of  their  jvriadiotion,  when  there  it  a.  oomBlafea  semedy  b^  *VPm1  fvom 
any  final  jjidg;ment  they  may  render. 

TwTMt  and  (3rai2#t,  anu2.  IF.  C  J^met^  fat  tiui'  petitioafinb 
OrauXty  tmd  SuUivatif  and  ff.  J.  Sidvefy^  fbr  tfio  respcmd- 

Anders,  C.  J.  Thia  la  an  application  fox  &  writ  of  probihitkn 
commanding  the  judge  of  tbe  superior  court  o£  Pierce  Gounty 
and  the  respondent  Jones  to  refrain  from  further  proceedings 
in  a  certain  action  pending  in  said  court,  wherein  the  said  W. 
L.  Jones  ia  plaintiff,,  and.  the  relators  are  deCendanta^  which 
action  wasi  brought  ta  restrain,  the-  relatora  George  A.  Blaek, 
8.  B.  CoDover,,  and  Andrew  H.  S.mitb,  aa  commiasioaenir  ap- 
pointed bj  the  acting  gpvenior  of  tha  state  to  locate  a^sita^lar 
an  agpculiural  college,  from  further  proceedingp^  in  the  maA- 
tez  of  said  location;,  and  tha  relatora  S.  B.  Canoveoe;,  Andraw 
H.  Smith,.  George  W.  Hopp,,  J..  H.  Bellinger,  ami  Eugisna  Fel- 
lows, as  the  board  of  regents  of  said  college^  appointed  bj  the 
aaid  acting,  governor,  from  doing  any  act.  whaiievef  aa.  eroch 
board  of  regenta;  tha  relator  T.  M.  Reed,  aa  state  aMdftor, 
from  iasning,  any  warrant  or  warrants  foi  the  payment  ef  the 
appi!C^riati0a«  made  by  tha  legialatuve*  for  tha  eetaUishmant 
and  maintenance,  of  an  agricultural  collegaand  school  of  sci- 
•nca;,  tha  selator;  A.  A.  Lindalay,»aa  state  ti)aaaurei%,froitt<  pttf- 
ing  ouch  warrant  or  warrants;  and  ta  bava.  the  said  Bladk, 
GonoNcec^and  Smith  decreed  usurpers*  and  intrudess  aa.oana- 
miasionera  under  the  act  of  the  lagjalatnra  of  Miardb  8,  ISftl, 
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entitled  **An  ftct  to  provide  for  the  location  and  maintenance 
of  the  agricultural  college,  experiment  station,  and  school  of 
science  of  the  state  of  Washington,  and  declaring  an  emer- 
gency," and  their  location  of  said  college  at  Pullman  declared 
null  and  void,  and  their  commissions  canceled. 

It  is  alleged  in  the  petition  of  relators  that  the  defendant, 
Fremont  Campbell,  as  judge  of  said  superior  court,  on  the 
twentieth  day  of  May«  1891,  issued  a  temporary  restraining 
order  as  prayed  for,  and  further  ordered  petitioners  to  show 
cause  before  him,  on  Hay  29,  1891,  at  the  court-house,  in  the 
city  of  Tacoma,  Pierce  County,  Washing^n,  why  such  tempo- 
rary restraining  order  should  not  be  continued  pendente  liU^ 
and  upon  the  final  hearing  of  the  cause,  be  made  perpetual; 
that  thereafter  petitioners  appeared  before  said  Fremont  Camp- 
bell, and  moved  him,  as  judge  of  said  court,  to  vacate  and  set 
aside  said  temporary  restraining  order,  and  to  vacate  said  rul- 
ing to  show  cause,  upon  the  grounds,  —  1.  That  the  complaint 
did  not  state  a  cause  of  action  as  against  petitioners,  or  either 
of  them;  2.  That  there  was  no  equity  in  said  complaint  as 
against  petitioners,  or  either  of  them;  8.  That  said  court  had 
no  jurisdiction  of  said  cause,  or  of  the  matters  and  things  al- 
leged in  said  complaint,  or  any  of  them,  or  of  the  relief  sought 
by  said  complaint,  or  of  any  part  thereof,  as  against  petition- 
ers, or  any  of  them;  and  4.  That  said  court  had  no  jurisdiction 
of  said  cause  as  against  petitioners,  or  any  of  them;  that  said 
motion  was  by  said  judge  overruled,  to  which  ruling  petition* 
ers  excepted,  and  said  exception  was  allowed  by  the  court; 
that  thereafter  said  petitioners  demurred  to  said  complaint 
upon  the  same  grounds  stated  and  set  forth  in  the  above  mo- 
tion; and  that  thereafter  said  Fremont  Campbell  overruled 
said  demurrer,  and  held  that  he  had  jurisdiction  of  said  cause 
as  against  each  and  every  of  the  defendants,  and  jurisdiction  to 
grant  the  said  restraining  order  pendente  life,  and  to  hear  and 
determine  said  cause. 

The  petition  further  alleges  that  the  said  Fremont  Camp- 
bell, unless  prohibited  by  this  court,  will  continue  to  restrain 
petitioners  pending  the  litigation,  and  will,  upon  the  final  hear- 
ing of  the  cause,  grant  the  relief  prayed  for  in  the  complaint, 
and  make  the  said  injunction  perpetual,  unless  petitioners 
show  to  him,  as  said  judge,  some  matters  of  fact  other  and  dif- 
ferent from  those  alleged  in  said  complaint,  sufficient,  in  hrs 
opinion,  to  prevent  the  granting  of  such  relief.  It  is  also  al- 
leged and  suggested  in  the  petition  that  the  said  superior  court 
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is  wholly  without  jurisdiction,  under  the  constitution  and  laws 
of  the  state,  to  hear,  try,  and  determine  the  said  cause  as  made 
by  the  said  complaint,  or  to  grant  the  restraining  order,  or  to 
grant  the  relief  prayed  for  in  said  complaint,  or  to  perpetually 
enjoin  petitioners,  as  prayed  for  in  said  complaint;  and  that 
the  said  Fremont  Cajnpbell,  in  attempting  to  grant  said  re* 
straining  order,  and  to  hear  and  determine  said  cause,  is  act- 
ing wholly  in  excess  of  the  Jurisdiction  conferred  upon  him,  as 
judge  of  said  court,  by  the  constitution  and  laws  of  this  state; 
and  that  petitioners  are  without  any  speedy  and  adequate 
remedy,  other  than  the  writ  of  prohibition. 

Interesting  and  elaborate  arguments  were  made,  on  the 
bearing  of  this  petition,  by  the  learned  counsel  of  the  respec- 
tive parties,  upon  the  question  of  the  jurisdiction  of  this  court 
and  of  the  superior  court,  as  well  as  upon  the  merits  of  the 
action  sought  to  be  prohibited.  But  as  we  view  the  case  pre- 
sented for  our  consideration,  it  is  not  necessary  for  us  to  deter« 
mine  or  discuss  the  merits  of  the  controversy  at  this  time. 
Conceding  that  this  court  has  power  to  issue  the  writ  of  pro- 
hibition to  the  superior  court,  the  next  question  is,  Does  the 
petition  present  a  proper  case  for  the  exercise  of  that  powerT 
And  that  depends  upon  the  further  question  of  whether  the 
superior  court  has  jurisdiction  in  the  premises,  and  whether 
the  relators  have  any  other  remedy  than  that  of  prohibition, 
whereby  their  grievances  may  be  redressed.  The  supKdrior 
courts  of  this  state  are  courts  of  general  jurisdiction.  The 
state  constitution  provides  that  the  superior  courts  shall  have 
original  jurisdiction  of  all  cases  in  equity:  See  Const.,  art.  4, 
sec.  6.  Counsel  for  the  relators  do  not  deny  the  power  of  the 
superior  court  to  issue  injunctions  generally,  but  contend  that 
the  court  in  this  instance  has  exceeded  its  jurisdiction,  for  the 
reason  that  the  relators  are  public  officers,  and  therefore  a 
court  of  equity  will  not  assume  jurisdiction  to  control  their 
official  acts.  (Granting  this  to  be  true,  it  follows  that  the 
court  below  should  have  sustained  the  motion  to  dissolve  the 
preliminary  restraining  order,  or  should  have  sustained  the  de- 
murrer to  the  complaint  for  not  stating  a  cause  of  action;  but 
it  does  not  follow,  as  matter  of  right,  that  the  petitioners  are 
entitled  to  a  writ  of  prohibition. 

Prohibition,  being  an  extraordinary  remedy,  is  only  to  be 
resorted  to  in  cases  where  the  usual  and  ordinary  forms  of 
remedy  are  insufficient  to  afford  redress.  It  will  not  be  al- 
lowed to  take  the  place  of  an  appeal  or  writ  of  error:  High  od 
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Rxtraordinary  Le^^  Bemedias^  aao&  770^  77J.  In  Ar  paitt 
6'/€«/u>,  29  Ala.  58,  S^ono,  J.,  in  apaakiuig  af  a  bill  for  an  mjnne- 
tk>n,  said:  ''The  bill  uiajr  abauad  in  imparfaotionai  may  be 
fatally  wanting  in  neceaetMrj  avarmentay  or  may  ba  tnntitBtad 
ia  a  district  ia  which  the  defendants  wera  not  liable  to  bo 
These,  if  they  exist,  are  proper  matters  of  defienaa,  and 
not  be  reached  by  this  extraordinary  process." 

And  in  Ex  parU  Roundtrte^  51  AJa.  51,  the  coart  aagpa:  "  If 
the  court  is  one  of  established  j-arisdietion,  a  plea  thai  tiie  sob* 
jeot-matter  of  a  particular  suit  lies  witisont  its  jariadiction,  or 
that  the  party  is  not  amenabfe  to  its  oagnixanoa,  will  ordinar 
rily  afford  full  relieL  Bat  when  tfaa  qnestion  iavolTea  the 
legal  existence  and  constraction  of  a  eonrt, — a  denial  of  all 
jurisdictioii,  and  not  of  the  particular  judsdietian  propoaed  ta 
be  exercised, — a  prohibition,  it  seems  to  na,  ia  tha  only  ad» 
quate  remedy." 

This,  it  appears  te  us,  is  a  dear  and  ezfdieit  ateftaoMBt  af 
tlie  law,  and  the  language  is  pecoliariy  applieabla  to  tlio  eaas 
at  bar.  We  are  all  of  tha  opinion  that  the  lalatora  kayraa 
complete  remedy  by  appeal  £rom  any  final  jndgmeni  thai  may 
be  nenderad  by  the  auparior  oomi,  and  tiiat  there  ia  tharaftra 
no  necessity  for  reaortii^;  tethe  extraordinary  leosedji  of  pno- 
hibition:  See  PoweUwi  v.  Lockwood^  8&  CaL  613;  Murpknf  %, 
Superior  Court,  84  CaL  592;  Peojri#  v.  Dmtrkl  Conrt,  ILGoL 
574;  StrouBe  v.  PoUes  Court,  86  Gal.  4A;  E»parU  Bramdimeht^ 
2  Hill,  367;  38  Am.  Deo.  59&  It  waa  sagSBOfeed  on  tlie  nrgn* 
ment  by  the  learned  counsel  for  tile  petitioaere  thai  an 
would  be  futile  in  this  case,  baaause  the  saBM'qnaationa 
be  presented  on  appeal  that  the  aonrt is  now i^aHed) uponta 
determine.  But  the  taci  that  the  saoae  fneatiaiie  ean  ha  so 
presented  is  a  sufficient  reason  tat  withhakUog  the  fmii^ao  the 
above  authorities,  and  many  otheia  that  might  he  oiAed,  ahii»* 
dantly  show. 

The  petition  is  denied,  and  the  snpariflr  aaiot  adE  pioaead 
in  the  matter  in  question^ 

pROirTBiTTON  doos  not  lie  to  rMtrain  Any  Mfcion  wkUh  osn  be  rayiewad  bf 
•ny  of  the  ordinary  methods:  People  r.  Wayne  etc  Com%  11  Mieh.  S93;  83  Amu 
Beo.  7d4i  A  writ  of  prohibitioB  will  not  be  sllbwed  to  nsnrp  tft«  pikoe  of  a 
writ  of  error:  Nelma  v.  Vaughan^  84  Va.  SOflL  A.  wcrii*«tf  prahiltitioa  will  aet 
lie  where  there  ta  a  remody  by  appoali  Agamk  t..  ^iijMnter  dMM<.  fld'CkL  Itl; 
8taU  T.  Judges,  40  La.  Ann.  887.  A  writ  of  prohibitioa  will  not 
there  ii  any  other  remedy:  Turner  t.  Maner,  78  Ga.  683L 
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Immmm,  ToKFtTTUKM  07.  —  0  »  Isata  ci  land  for  drillmg  for  oil  and  gw  proi 
widm  that  the  Iotms  ^1  oommanoa  opevatioaa  within  nine  montha  altar 
tha  •xaaatba  of  tlia  laiae,  or  wiU  thareaftar  pay  tha  laaaor  $1.83)  par 
month  nntU  woak  ia  ooinmanoad,  and  that  tha  failure  to  oomply  with 
aaeh  of  theaa  oonditioiM  ahall  work  an  absolata  forfeiture  of  the  leaae, 
•nd  the  lesaor  1%  by  the  leaae,  entitled  to  remain  in  poaaeasion  of  tha  land, 
anli]eet  to  the  laaaeo'a  right  to  bore  for  oil,  the  leaae  ia  forfeited  and  ter- 
minated if 9  alter  Ham  baaae  ia  in  dafanll^  tha  leaMT  refnaea  to  aaaapi  paj* 
ment  of  the  araaava  of  rent^  and  leaaea  the  aame  property  for  tha  aame 
pnrpoae  to  another  person. 

LBAfflb  —  Waivxb  of  FoRTnruRX  ov  A  LxABB  for  non-payment  of  rmit 
eannot  be  made  the  leaaor  nfter  he  haa  granted  a  leaaaof  tiie  aame  pram* 
iaaa  to  another  leaaea, 

Aiynom  ov  Uklawivl  DavAiina  I^ie  n  Fatob  or  a  Sobsbiiuwit  tmum 
againat  a  prior  leaaee  who  haa  forfeited  hia  righta  by  tha  non-payment  of 
rent. 


Keck  a$id  Son^  and  0,  JbAfuon,  for  the  plaintiff  in  enor. 

J.  W.  Downan^  Berhehirs  and  Sturgia,  Alfird  OdldmU^  and 
A.  F.  Haymond^  for  the  defendants  in  error, 

Bbannon,  J.  This  wae  an  action  of  unlawful  detainer,  in 
{he  circuit  court  of  Monongalia  by  Guffy  and  Murphy  against 
HukUly  for  possession  of  thirty  acres  of  land  for  drilling  for 
petroleum  oil  and  gas,  in  which  there  was  judgment  for  plain* 
tiffs,  to  which  judgment  Hukill  obtained  this  writ  of  error. 

The  case  was  decided  upon  a  demurrer  to  evidenoe,  from 
which  it  appears  to  be  a  contest  between  those  claiming  under 
two  conflicting  leases  made  by  Wise  for  drilling  for  oil  and 
gas.    Wise  made  to  Hays  a  lease  of  this  thirty  acres,  dated  the 

901 


ii02  QuFFY  9.  HuKiLL.  [W.  Virginia, 

80th  of  June,  1886,  for  twenty  years,  which,  on  the  10th  of 
January,  1889,  was  EBsigned  to  HakilL  Under  this  lease  Hn- 
kill  defends. 

By  lease  dated  the  llthof  July,  1888,  Wise  leased  the  thirty 
acres  to  Redn  Calvert  for  twenty  years,  and  Calvert  assigned 
this  lease  to  Ida  G.  and  Vinnie  Calvert  on  the  16th  of  March, 
1889,  and  they  assigned  it  to  Gufly  and  Murphy  on  the  8th 
of  May,  1889.    Under  this  lease  the  plaintiffs  claim. 

It  is  claimed  by  the  plaintiffs  that  the  hostile  lease  to  Hays 
became  forfeited  under  provisions  oontained  in  it,  and  there- 
fore the  later  lease  to  Calvert  confers  a  valid  right.     This 
Hays  lease  contains  this  clause:  *^  The  parties  of  the  second 
part  oovenant  to  commence  operations   for  said   purposes 
within  nine  months  from  and  after  the  execution  of  this  lease, 
or  to  thereafter  pay  to  the  party  of  the  first  part  $1.83^  per 
month  until  work  is  commenced,  the  money  to  be  deposited 
in  the  hands  of  John  Kennedy  for  each  and  every  month,  and 
a  failure  on  the  part  of  the  said  second  parties  to  comply  with 
either  one  or  the  other  of  the  foregoing  conditions  shall  work 
an  absolute  forfeiture  of  this  lease.''    Hays^s  lease  was  recorded 
the  26th  of  October,  1886,  before  the  execution  of  the  Calvert 
lease.    About  the  Ist  of  May,  1889,  Hukill  began  boring  for 
oil  under  the  Hays  lease,  and  continued  the  work  until  No- 
vember, 1889,  when  he  obtained  large  quantities  of  oil  in  two 
wells.    No  rent  was  paid  under  the  provision  for  the  monthly 
payment  of  $1.88^  on  the  Hays  lease  until  about  the  4th  of 
January,  1889,  when,  or  later,  Hays  paid  it  to  Wise.    Kennedy, 
in  October,  1888,  offered  to  pay  Wise  this  rent,  but  he  declined 
to  receive  it  then,  but  received  it  afterwards  from  Hays.     All 
the  rent  due  Wise  under  the  Hays  lease  was  paid  him.    Hukill 
took  possession  under  the  Hays  lease,  and  began  boring  for  oil 
with  the  knowledge  and  consent  of  Wise.     No  demand  was 
ever  made  by  Wise  on  Hays  for  the  rent,  except  that  he  called 
once  on  Kennedy  for  it 

An  important  question  in  this  case  is  whether  or  not  the 
lease  to  Hays  became  forfeited  and  of  no  further  force  by  rea- 
son of  the  failure  to  bore  for  oil,  or  pay  the  monthly  sum  of 
$1.83^  in  lieu  thereof,  and  the  subsequent  lease  by  Wise  to 
Calvert;  for  if  the  Hays  lease  be  still  in  life,  Hukill  can  de* 
fend  his  possession,  but  if  dead,  it  affords  him  no  defense. 
Such  boring,  or  the  monthly  payment  of  $1.33^  as  its  commu- 
tation, is  made  by  the  Hays  lease  an  express  condition,  for 
non-compliance  with  which  its  life  is  to  cease.     But  it  is  ear- 
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nestlj  contended  for  the  appellant  that  snoh  failure  does  not 
ip9o  facto  end  the  lease,  but  that  demand  must  have  been  made 
for  the  payment  of  said  money  as  rent,  and  on  failure  of  pay- 
ment, re-entry  on  the  premises  by  the  lessor.  Wise,  under  the 
principles  of  common  law  thus  stated  in  Lomax's  Digest, 
710,  711:  ^'The  third  remedy  for  rent  is  by  re-entry.  The 
condition  of  re-entry  for  rent  was  the  remedy  by  the  ancient 
law,  afterwards  changed  into  a  distress.  But  it  is  yet  allow- 
able at  law  where  the  party  provides  it  by  deed;  as  if  a  man 
make  a  feoffment,  gifl^  or  lease,  reserving  rent,  with  a  condi- 
tion that  if  the  rent  be  behind,  it  shall  be  lawful  for  the  feoffor, 
etc.,  and  his  heirs  into  the  lands  to  re-enter.''  When  the  lessor 
is  about  to  re-enter  for  non-payment  of  rent,  the  common  law 
requires  a  previous  demand  of  rent,  with  circumstances  of 
great  particularity.  On  the  very  day  upon  which  the  rent  be- 
comes due,  at  a  convenient  time  before  sunset,  the  lessor  must 
make  an  actual  demand  of  the  exact  amount  of  the  rent  due 
at  the  particular  place  at  which  the  rent  may  be  made  pay- 
able by  the  terms  of  the  lease;  or  if  there  be  no  place  stipu- 
lated in  the  lease,  the  demand  must  be  made  at  the  most 
notorious  place  upon  the  land  demised,  which,  if  there  be  a 
dwelling-house,  is  the  front  door.'' 

Does  this  law  apply  to  this  lease?  It  declares  that  fiul* 
nre  of  the  lessee  to  commence  operations  or  pay  11.83^  per 
month  in  lieu  of  so  doing,  '*  shall  work  an  absolute  forfeiture 
of  this  lease,"  but  contains  no  provision  for  re-entry  for  such 
omission.  Where  there  is  not  only  a  declaration  that  a  cer- 
tain act  or  omission  shall  work  a  forfeiture,  but  also  that  for 
it  the  landlord  may  re-enter,  it  may  plausibly  be  said  that  the 
landlord  may  or  may  not  choose  to  enforce  the  forfeiture  by 
re-entry,  and  if  he  elects  to  so  enforce  it,  he  must  make  such 
re-entry,  as  that  is  the  act  pointed  out  by  the  express  terms  of 
the  lease  as  the  mode  of  enforcement  of  the  forfeiture;  where- 
as, when  there  is  no  provision  for  re-entry,  it  is  not  required. 
Is,  then,  this  common-law  method  of  enforcing  a  forfeiture  by 
demand  and  re-entry  applicable  to  a  lease  which  simply  pro* 
▼ides  for  forfeiture  for  breach  of  its  covenants,  but  contains  no 
clause  of  re-entry?  Or  rather,  in  such  case  are  demand  and 
re-entry  the  only  mode  of  declaring  the  will  of  the  lessor  to 
enforce  the  forfeiture? 

Kent,  in  his  Commentaries  (vol.  4,  p.  128),  lays  down  the  rule 
thus:  **  There  is  this  further  distinction  to  be  noticed  between 
a  condition  annexed  to  an  estate  for  years  and  one  annexed  to 
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ftn  ^stirtB  tff  £rooIiuld,  (hutt  in  *t1i6  fcrnvBT  dC66  Uib  fRStsto  tpM 
fftctn  vejoiBs  BM  'Boon  n  ilhre  TTnidition  is  broken,  irhereas  in  the 
L'lttcr  Tuse  iihe  breaich  tif  llhe  confition  does  not  osnss'flM  cmuwr 
df  *the  estate  irMhent  mi  'eiftiy  or  olahn  ibr  that  jiui  puse.  Tt 
wwB  «  rule  iff  *Che  tsonnuou  licwfliitt  wlicn*e  vn  ^etftafte  tsommenced 
by  Kvery,9t'OOQlS  ndt  be  Qeteniiined  tefore  entry.  Wlieii  'ibe 
estate  %ra0  ip89  fat/to  reased  bj  the  operation  of  Ihe  txmdition^ 
it  oftnndt  lie  reTived  ifKliotfl  a  nei?  'gnnvt;  bnt  a  yoiSsbk  es. 
tate  *nmj  be  coiffirmedj  and  the  condition  ^ierpeneed  ^fli.** 
1%iBTo)e  of  the^omtBon  lawiBwefl  Bdttled':  1  Itonnn^'B  ^Di^erty 
88^  i  Minor's  f ntftltutes,  229.  ^^ If  fhe -estate  he  an  estafte  onlj 
for  ToarB/it  tb  otherwise,  ^o  enftry  (ttnless  it  'beBoatapnlated) 
is  necessary  to  determine  H,  Ibr  as  a  term  nf  years  may  b^n 
w^thoTft  ceremony,  it  may  wid  "witihoirt  ceremony"::  '2  Hinor^ 
Incftitates,  229;  citing -2  Bla^Oom.  156;  '2  Thompson^  Co.  Litt. 
8,  4,  67,  "88,  95^97;  see  Adams  on  Bjectment,  197;  6tuyve9€tnt 
V.  Davis,  '9  Paige,  48!*;  ParmebBe  ▼.  Oswego  €tc,  Jt  it  Co.,  • 
N.  T.  74.  The  on^y  'exception  to  this  Tule  if  as  where  fbe  lease 
provided  fcr  re-entry,  in  which  oase  there  must  be  Te^ntry: 
Stuyvevccni  ▼.  "BavU^  '9  Paige,  431;  Tayior  on  Landlord  and 
Tenarft|'sec.  492. 

Taylor  on  Landlord  and  Tenant,  aee.  492,  states  the  rale  as 
abore,  bot  says  that  the  distiniftion  iietween  estates  for  years 
and  freehold  ^  has  been  almost,  if  not  tjaite,  abated  by  the 
modern  decrsions,  ^bidi  establish  that  the  efiect  of  a  concB- 
tion  mnking  a  lease  void  upon  a  certain  event  is  to  male  it 
void  at  the  option  of  «  iessor  only,  in  cases  where  the  condi- 
tion is  intended  for  bis  benefit,  and  be  actually  avails  faimaelf 
of  his  privilege.  The  English  Ihw  in  this  respect  has  been 
generally  followed  in  this  country,  and  sucb  lease  is  therefore 
held  good  until  avoided,  tbou^  the  lessee  is  estopped  to  eet  it 
up  againert  the  lessor.''  In  a  note  to  section  492^  Tayier  says 
that  the  original  rule,  that  breacb  of  the  condition  in  a  lease 
for  years  per  8e  foiTeits  it,  prevails  in  Pennsylvania,  but  there 
have  been  contrariant  decisions  in  Kew  Yoilc,  and  cites  de- 
cisions  in  a  few  other  states  that  tbere  most  be  some  declara- 
Gon  by  the  lessor  of  his  election  to  forfeit.  I  am  not  aware  of 
any  decision  in  Virginia  to  tell  us  whether  the  original  rule,  as 
above  stated,  prevails.  But  let  us  take  the  law  to  be  as  Taylor 
states  it.  It  is  oiUy  a  partial  modification,  or,  as  be  states,  an 
flibatement  of  the  original  rule.  He  says  that  the  efiect  of  these 
later  decisions  is  to  make  the  lease  void  at  the  option  of  the 
lessor  only,  in  cases  where  the  condition  is  inteuded  for  L  id 
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be^m^fil;,  — "that  is,  thart  ibe  leesoT  may  -waire  the  forfbttnre,  and 
if  he  choose  irot  to  tHedare  the  lease  Ifiorfeited,  it  dt>es  not  lie  in 
the  mouth  of  the  tenaift,  i^bo  bae  iirdken  IAb  x^ovenant,  to  set 
up  the  breach  «f  the  tn)ndition  as  destrojing  the  lease,  but  he 
remains  liable  for  reitt.  He  farther  Bays  that  until  the  lease 
be  a:voided  by  the  iandlord  it  confrnttes  good,  though  the  les- 
see is  etftopped  to  set  it  up  against  the  lessor.  The  lessee  is  in 
tSre  wrong,  and  %e  cannot  «et  up  the  lease  as  continuing  against 
the  landlord  Vho  elects  to inHist  on  the  forfeiture.  Under  the 
laiv  as  ft  had  stood,  so-dead  i^s  the  lease  upon  the  mere  breach 
of  the  condition,  that  the  lanrllord  could  not  recognize  it  as 
existing,  or  revive  it  but  by  a  new  lease,  but  it  uras  dead  as  to 
both  him  and  his  tenant;  hurt  nnder  the  modification  of  the 
mle  wrought  by  the  later  decisions,  the  lease  continued  good 
nntil  the  landlord  avoided  it,  but  so  far  as  the  tenant's  rights 
were  concerned,  it  was  void,  and  he  could  not  set  it  up  against 
Che  landlord.  The  cause  of  forfeiture  only  renders  the  lease 
void  as  to  the  lessee,  and  it  may  be  affirmed  by  the  lessor,  and 
the  rights  and  obligations  of  both  parties  will  continue  in  that 
case:  Clark  t.  Jones^  1  Denio,  516.  Thus  no  re-entry  is  neces- 
sary in  case  of  a  lease  for  years  which  contains  a  clause  of 
forfeiture  for  breach  of  covenant,  but  no  clause  of  re-entry. 

There  is  in  this  case  another  reason  why  no  re-entry  was 
necessary.  The  lease  let  to  Hays  only  the  right  to  bore  for  oil 
and  reserved  the  use  of  the  land  to  Wise  for  tillage;  and  he 
was  in  actual  possession.  No  man  can  enter  upon  himself. 
A  man  need  not  ma^e  a  re-entry  when  he  is  in  possession  him- 
■elf:  1  Bmith's  Lead.  Cas.  109,  notes;  Dumpor^a  Case^  4  Coke, 
119;  Hamilton  v.  Elliott,  5  Serg.  &  R.  875;  Co.  Litt.  316  b^ 
218  b;  Sheaffer  v.  Sheaffer,  87  Pa.  St.  525;  Allegany  OH  Co. 
v.  Bradford  OU  Co.,  21  Hun,  26;  88  N.  Y.  638.  If  it  be  said 
that  thoQgh  re-entry  is  not  necessary, yet  demand  for  payment 
iB|  I  respond  l^at  demand  is  only  necessary  as  a  prerequisite 
to  renentry,  for  there  must  be  re^^htry.  Wise  did  go  to  Ken* 
nedy,  to  whom  Hays  had  contracted  to  pay,  and  asked  him  if 
fluiy  money  had  been  left  with  him  for  him,  but  none  had  been 
left  "Were  any  demand  necessary,  it  might  be  said,  not  with- 
out force,  that  this  was  a  demand.  Thus  this  rule  as  it  exists 
to-day,  as  stated  by  Taylor,  recognizes  the  power  of  the  lessor 
to  treat  the  lease  as  void.  In  what  way  shall  he  do  bo7  Tay- 
lor on  Landlord  and  Tenant,  sec.  488,  says:  "The  relation  of 
landlord  and  tenant  will  also  be  dissolved  when  the  tenant  in- 
curs a  forfeiture  of  his  lease  in  consequence  of  tlie  breach  of 
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Boine  condition  therein  contained,  and  the  landlord  re-enteia 
upon  the  premiseB,  or  Bignifies  his  intention  to  treat  the  leaae 
as  void,  if  it  is  so  expressed  in  the  lease." 

So  where  no  re-entry  is  required,  he  may  signify  his  inten- 
tion. What  did  Wise  do  to  manifest  his  intention  to  avoid 
the  lease?  He  refused  back  rent,  and  executed  a  subsequent 
lease  of  the  land  for  oil  purposes  to  Calvert,  thus  in  a  signal 
and  unmistakable  manner  declaring  his  purpose  to  end  the 
Hays  lease.  The  common-law  rule  above  stated  required  no 
re-entry,  and  its  modification,  as  stated  by  Taylor,  and  also 
the  last  quotations  given  above  from  Taylor,  only  required  a 
declaration  of  the  landlord  to  treat  it  as  forfeited.  And  in  t)ie 
case  of  Allegany  Oil  Co.  v.  Bradford  Oil  Co.,  21  Hun,  26,  86 
N.  Y.  638,  it  was  held  by  both  the  supreme  court  and  the 
court  of  appeals  of  New  York  that  where  a  lease  for  boring  for 
oil  provided  that  unless  the  lessee  commence  a  well  within 
nine  months,  the  lease  was  "to  become  void,  and  cease  to  be 
of  any  binding  efiect,"  and  there  was  failure  to  commence,  no 
re-entry  was  necessary,  as  the  lessor  was  in  possession;  and 
that  no  notice  of  the  landlord's  intention  to  enforce  the  for- 
feiture was  necessary;  and  that  even  if  any  overt  act  or  notice 
was  necessary,  the  execution  of  a  second  lease  to  another  party 
was  a  su£5cient  declaration  of  the  landlord's  intention  to  en- 
force the  forfeiture.  The  deed  of  an  infant  is  voidable,  not 
void,  but  requires  an  act  to  disaflQrm  iL  A  deed  for  the  land 
to  a  second  purchaser  is  a  destruction  of  the  first  deed,  and 
vests  title  in  the  second  purchaser:  Mustard  v.  Wohlford,  15 
Qratt  829;  76  Am.  Dec.  209.  For  these  reasons,  I  hold  that 
by  reason  of  the  failure  to  either  bore  for  oil,  or  to  pay  money 
in  lieu  thereof,  under  the  Hays  lease,  and  the  execution  of  the 
lease  to  Calvert,  the  former  lease  to  Hays  was  at  an  end. 

The  case  of  Bowyer  v.  Seymour^  18  W.  Va.  12,  is  urged  upon 
us  as  decisive  in  favor  of  Hukill.  The  lease  in  tliat  case  was 
made  for  coal-mining,  and  provided  that  a  failure  to  pay 
money,  which  it  stipulated  was  to  be  paid  for  coal,  should  be 
considered  an  abandonment  of  the  lease;  and  it  was  held  that 
notwithstanding  non-payment  of  such  money,  the  lessor  must 
make  a  demand  for  the  rent  and  a  re-entry  to  make  the  for- 
feiture complete.  But  there  is  a  marked  line  of  distinction 
between  that  case  and  this,  in  the  fact  that  Judge  Haymond 
says  that  was  a  lease  in  fee,  or  at  least  for  life,  and  under  the 
original  common-law  rule  above  given,  a  freehold  estate  could 
not  be  forfeited  for  breach  of  a  condition  without  demand  and 
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re-entry;  whereas  the  lease  in  this  case  is  a  lease  for  years, 
which  under  said  rule  does  not  require  re-entry.  Anything 
said  in  that  case  as  to  a  lease  for  years  would  be  obiter.  I 
think  that  case  was  decided  correctly. 

The  reasons  given  above  are  sufficient,  I  think,  to  show  that 
the  Hays  lease  is  forfeited,  and  to  render  it  unnecessary  for 
us  to  pass  on  the  question  discussed  in  argument  as  to  the 
effect  of  a  lease  for  years  for  the  purpose  of  producing  petro- 
leum oil  or  gas,  containing  provision  for  its  forfeiture  on  breach 
of  condition  and  a  clause  of  re-entry,  or  to  say  whether  we 
would  approve  the  decision  of  the  supreme  court  of  Pennsvl- 
vania  in  Brovm  y.  Vandergrift^  80  Pa.  St.  142,  so  confidently 
relied  on  by  appellee. 

That  lease  provided  that  the  lessee  should  begin  to  bore  for 
oil  in  sixt}'  days,  and  that  if  he  should  not  commence  within 
the  time  specified,  he  should  pay  thirty  dollars  per  month, 
until  drilling  should  commence,  and  that  a  failure  of  the 
leasee  to  comply  with  any  of  its  conditions  and  agreenients 
should  work  a  forfeiture  of  his  rights,  and  the  lessor  might 
enter  upon  the  land  and  dispose  of  it  as  if  the  lease  had  not 
been  made.  The  lessee  failed  to  commence  work  or  pay 
money,  and  the  land-owner  made  a  subsequent  lease  to  other 
parties.  The  court  held  that  the  covenant  of  forfeiture  was 
modified,  not  abrogated,  by  the  clause  for  payment  of  rent; 
that  the  landlord  might  refuse  payment  of  back  rent,  and 
insist  on  the  forfeiture;  that  time  was  of  the  essence  of  the 
contract,  and  equity  would  enforce  the  forfeiture.  The  lessor, 
as  hare,  remained  in  possession,  and  it  does  not  appear  that 
any  SDch  thing  as  re-entry  was  insisted  on,  and  the  court  be- 
low said  that  no  demand  of  the  commutation  money  was 
necessary;  and  this  was  held  no  error.  Chief  Justice  Agnew, 
in  bis  opinion,  says:  — 

''The  discovery  of  petroleum  led  to  new  forms  of  leasing 
land.  Its  fugitive  and  wandering  existence  within  the  limits 
of  a  particular  tract  was  uncertain,  and  assumed  certainty 
only  by  actual  development  found  upon  experiment  The 
surface  required  was  often  small  compared  with  the  results, 
when  attended  with  success,  while  these  results  led  to  great 
speculation  by  means  of  leases  covering  the  lands  of  a  neigh- 
borhood like  a  flight  of  locusts.  Hence  it  was  found  necessary 
to  guard  the  rights  of  the  land-owner,  as  well  as  public  in- 
terest, by  numerous  covenants,  some  of  the  most  stringent 
kind,  to  prevent  their  lands  from  being  burdened  by  unexecuted 
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BDcl  praffithsB  lessQs,  incoizipaillAe  with  ttn  right  cff  afienatkm 
and  the  use  of  the  land.  Wifhont  fteae  gaardB^  lands  ifoold 
be  tfaatebed  cptar  -witli  ail  leases  hj  sob-lettnig,  and  a  fmn 
riddlod  with  boles  and  brisfied  ivfth  derrioks,  or  upeiafions 
would  be  delayed  so  long  as  tte  apecnlator  raigtrt  find  it  faope- 
fiil  or  convenient  to  himsdlf  done.  Sence  coyenanta  becatae 
neceeeary  to  regulate  tbe  boring  of  wells,  their  nanvfaer  and 
time  of  succession,  tbe  penod  of  eommenoement  and  ttf  cma- 
pletion,  and  many  other  natters  vu^uiiing  special  r^alafioB. 
Prominent  among  these  was  the  olanse  of  forfeHnre  to  compel 
perfuniiance  and  pnt  an  ond  to  the  lease  hi  case  of  injarioos 
delay  or  want  of  success.  These  leases  were  not  Tahnrbiei 
except  by  means  of  developmenti  unlike  tbe  ordinary  tciBis 
for  the  cultivation  of  tbe  soiL** 

If  that  case  was  correctly  decided,  it  follows  aybrftori  that 
our  decision  upon  this  lease,  baling  no  clause  of  re-ontry,  is 
correct. 

In  Munroe  t.  Arrmtrong^  M  Pa.  8t  807,  the  opinion  says: 
**  What  is  there  in  tbe  circumstances  calling  for  a  fiction  to  de- 
feat the  covenant  against  delay  in  searching  for  or  prodocing 
oil  7  The  subject  of  tbe  lease  was  a  fluid  Kkely  to  flow  fiyr 
a  considerable  distance  through  the  crevices  and  loose  sand 
where  it  is  found.  A  small  tract  of  land  oould  be  nearly  or 
entirely  drained  by  wells  on  adjoining  lands,  and  it  is  eom- 
mon  that  leases  contain  covenants  for  diligent  operation  and 
for  forfeHure  in  case  of  suspension.  An  oil  lease  yields  noth- 
ing to  the  land-owner  when  not  worked,  and  is  an  ineumbranoe 
on  his  ]and,  tying  his  hands  against  selling  or  leasing  tooChers; 
but  when  idle  it  costs  the  lessee  nothing,  and  is  vahwbla,  nt 
may  prove  valuable,  if  be  can  hold  it  awaiting  developments 
in  its  vicinity." 

These  cases  draw  a  distinction  between  -oil  leases  and  leases 
of  other  kinds.  Tbe  payment  of  the  rent  or  eomoBUtation 
money  to  Wise,  and  bis  consent  to  HukilPs  taking  paooassioa 
under  the  Hays  lease,  could  have  no  effect  to  waire  the  for- 
feiture, because  such  payment  and  taking  possession  aocuired 
after  the  exeoution  by  Wise  to  Calvert  of  tbe  second  lease, 
which  operated  as  a  declaration  of  forfeiture,  and  to  divest 
all  estate  under  the  Hajrs  lease  and  invest  it  in  Calvert;  and 
the  after  act  of  payment  did  not  destroy  Calvert's  righta. 

It  is  said  that  the  lease  of  the  plaintiSii  is  itself  forMted 
because  of  non-payment  and  foTlnre  to  bore  for  oil  within  the 
time  specified  in  it;  but  that  lease  is  dated  tbe  11th  of  July, 
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1888,  ftnd  provides  for  boriog  a.  wall  withlo  rfz  fli(Hith«^  and 
on  £ailure,  then'  payment  of  fifLy  cents  per  acre,  payable  within 
six  men  the  "  from  the  time  of  oompletiog  such  welL"  A  ten^ 
der  oi  seven  dellass  and  fifty  eeota  waa  made  the  IrOth  of  Jolj, 
again  on  the  11th  of  July,  1889,  and  Befoeed  by  Wiee,  and  a 
tender  of  fifteen  doUara  wae  made  the  lOtb  of  January^  1890, 
and  xefueed.  The  only  acts  of  disaffirmance  by  Wise  of  said 
lease  wese  such  refusals  and  assent  to  tibe  entsy  under  the 
Haye  lease.  Forfeiture  of  this  lease  conld  not  feveet  title  un^ 
der  tb»  Hays  lease,  though  it  might  show  thttb  the  plaiotifie 
bad  no  title  on  which  to  maintain  their  aetion;  but  there  was  no 
forfeiture,  as  the  tenders  saved  it.  The  contention  thaichap* 
ter93,  Code  1887,  provides  the  only  means  of  enforcing  a  for- 
feiture fcfr  non-payment  of  rent  or  breaeh  of  condition  is  not 
tenable  in  my  opinion.  I  think  the  action  of  ejectment  therein 
provided  for  ia  remedial,  and  a  cumulative  remedy  to  dispense 
with  demand  and  re-entry,  sdfid  that  it  does  not  destro^  the 
conimt>n*lsw  mode  of  demand  and  re-entry.  But  however 
that  may  be,  it  applies  only  where  there  is  necessity  to  make 
demand  and  re-entry;  and  in  this  case,  for  reasons  above  given, 
there  ymB  no  duty  on  the  lesscnr  to  re-enter.  I  think  the  action 
ef  unlawful  entry  lies.  It  is  true,  it  is  designed  to  proteot  the 
actual  possession.  It  applies  when  a  tenant  h(ddB  over  after 
hia  ngiht  has  expired.  After  a  declaration  of  forfeiture  by 
Wiasv  heeauld  have  maintained  auch  an  action  against  Ilukill, 
beeanee  he  wenld  have  held  af^r  hie  right  expired;  and  he 
having  let  to  Calvert  the  right  to  possession  Ibr  oil  purposes,  T 
da  not  see  why  the  action  does  not  lie  for  the  plaintiff. 

It  seems  hardly  neoessary  to  say  that  the  contention  that 
plainti#B  areeatcipped  by  standing  by  and  seeing  Hukill  spend 
nroney^fn  developing  oil  without  setting  up  claim  is  not  good. 
Hukill  began  operations  early  in  May,  1889,  and  it  is  admitted 
that  om  tha  5th  ef  July,  Guffey  and  Murphy  aent  him  a  formal 
mitiui  iof  writing  that  they  had  the  sole  right  to  drill  for  oil 
oncter  their  lease,  telling  bfm  the  very  page  and  book  where 
ha  would  find  it  on  record,  and  warning  him  not  to  drilL  He 
diA  not;  produce  oil  until  November. 

The  eivdence  offered  I^  defendant  of  tiie  amoont  ef  money 
expended  by  biin  in  developing  oil  was  properly  refected,  as 
the  question  was  one  of  right  between  the  parties  under  their 
respective  elaims,  and  the  proposed  evidence  was  imrnateriaL 
As  to  the  complaint  that  plaintiffs  were  allowed  to  give  eyi- 
dence  that  when  they  acquired  their  right  they  had  no  notice 
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of  defendant's  claim,  I  think  it  immaterial.  If  the  Haja  leaae 
had  become  forfeited,  there  was  no  right  under  it  of  which  they 
coald  have  notice:  Central  Land  Co.  v.  Laidley^  82  W.  Va.  134; 
25  Am.  St.  Rep.  797.  Aa  to  the  exclusion  as  OTidence  of  the 
deed  of  the  14th  of  May,  1889,  from  Wise  to  Hukill,  conveying 
absolutely  all  the  oil  and  gas  under  said  tract,  it  could  not  a& 
feet  the  right  of  plaintiffs  under  the  Resin  Calvert  lease,  made 
and  recorded  long  before  its  date,  and  was  irreleyant  to  the 
case.  I  am  of  opinion  that  the  evidence  sustained  the  plain- 
tiff's  case,  and  that  the  court  below  properly  refused  to  exclude 
their  evidtace,  and  rendered  judgment  for  them*  Judgment 
aflSrmed.  

In  A  SiTBSXQUBirr  Cam  deteniiiii«d  in  the  mne  slate,  where  the  leeeor  lad 
giren  e  eecond  lease  after  a  defaalt  had  ooeaired  under  the  fint  leaae^  the 
right  of  the  second  lessee  to  recorer  was  resisted,  on  the  ground  that  the  Iseae 
to  him  was  given  and  accepted  with  the  understanding  that  it  was  not  to  he* 
oome  operative  if  the  lessee  under  the  prior  lease  should  objeetb  Bridenee 
offered  for  the  parpoee  of  establishing  this  understanding  having  been  re- 
jected by  the  trial  court,  its  judgment  was  reversed,  and  the  opinioa  of  the 
appellate  court  shows  that  it  intended  to  limit  the  doctrine  of  the  prineipal 
case  to  actions  in  which  the  eiroomstances  were  precisely  identicaL  8o  far 
as  material  to  the  qaestion  here  considered,  the  opinion  was  as  follows:  — 

**  Defendant  then  asked  witness  Core  the  following  questions^  whidi  the 
court  refused  to  permit  him  to  answer:  >- 

*' '  1.  How  did  it  come  you  executed  the  lease  to  O.  &  Ryall  ? 

*' '  2.  State  whether  or  not  that  second  lease  was  executed  with  intent  am 
your  part  to  forfeit  the  first  lease  executed  by  you  to  Kennedy  and  Long. 

"  *  3.  State  whether  or  not  Ryali  was  notified  of  the  existsnee  of  the  lenae 
to  Kennedy  and  Long. 

*  4.  How  long  was  Ryall  trying  to  get  that  lease  from  jaa  1 

*  6.  What  promise,  if  any,  did  the  said  Ryall  at  that  time  make  to  yoa 
with  regard  to  the  matter  if  yon  would  let  him  have  that  lease  T 

**  '6.  State  whether  or  not  Ryall  did  or  did  not  tell  yon,  at  the  tune  of  the 
execution  of  the  said  secood  lease,  that  if  yon  would  let  him  ha¥e  the  lease 
that  he  would  take  it  subject  to  the  Kennedy  and  Long  lease^  and  if  they, 
Kennedy  and  Long,  objected,  or  their  assignee,  B.  M.  Hukill,  objected,  he^ 
Ryall,  would  return  his,  Ryairs,  lease  to  yon,  or  words  of  that  effbok' 

"  Mere  matter  of  form  is  to  be  disregarded,  and  the  meet  favorable  answer 
taken  as  true,  provided  it  be  competent;  then,  if  eompetent  for  anj  pnrpoee, 
we  are  to  assume  that  Core  delivered  the  second  lease  to  Ryall  on  oondiition 
that  it  was  not  to  take  effect  if  Hukill  objected.  In  leasee  of  this  kind,  the 
law  seems  to  be  fairly  well  settled,  that  when  a  forfeiture  for  the  bandit  of 
the  lessor  is  contracted  for  in  case  of  default  on  the  part  of  the  lessee^  before 
the  leaae  can  be  regarded  as  at  an  end,  the  lessor  must,  by  word  or  deed  in 
some  unequivocal  way,  manifest  a  purpose  to  treat  the  lease  as  forfeited. 
Otherwise  the  lessee  would  have  it  in  his  power  to  make  default  for  his  own 
benefit,  and  thns  escape  the  performance  of  one  iluty  by  willfully  failing  to 
perform  another.  In  WUU  ▼.  Mamtfaclwtra'  Nat.  Oaa  OtK,  190  Pa.  St.  22 ', 
dark,  J.,  says:  *  We  have,  by  slow  approachen,  at  last  apparently  tnmed  into 
the  general  current  of  ca»e«  in  which  is  fouiul.  without  donbt^  the  great  weight 
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of  aatbority  bobli  In  England  and  in  this  oonntry.*  Sea  also  WeUmoreland 
etc.  Ons  Ox  ▼.  DeWUi^  130  Pa.  81.  285.  I  do  not  nndantand  Ouf^  w.  HukiU, 
S4  W.  Va.  40,  ma€,  pb  001,  to  lay  down  a.difi<Kont  dootrinei  and  nad  by  the 
light  of  iti  own  faoti^  it  dote  not  profoM  to  treat  of  leaeea  ganarally,  or  to  say 
tbat  even  in  theee  oaaee  the  lessee  in  a  proper  eaee  would  be  deprivnd  of  his 
remedy  for  relief  from  tho  forfeiture  in  a  ooort  of  equity  by  the  leaser  exocnt- 
faig  a  new  lease  to  some  third  party.  Therefore  it  becomes  material  to  ascer- 
tain the  purpose  in  that  luspeot  manifested  bj  the  lesMr  when  he  exeouted 
the  new  lease. 

''The  ezeontion  of  the  seoond  lease  oannot  be  taken  as  oonolusive  eTidence 
of  a  purpose  to  declare  the  first  one  forfeited,  when  its  own  terms  show  that 
•nch  is  not  the  purpose.  But  if  silent  on  the  subjeot^  as  thia  one  i%  oan  it  not 
be  shown  that  the  lessor  ezeouted  and  deUrered  the  new  lease  to  the  leesee 
himeelf  on  condition  that  it  was  to  be  giren  back  if  the  flrat  leesee  objeoted  t 
This  court»  in  the  ease  of  StuaH  ▼.  lAeeaay,  4  W.  Va.  iff,  and  in  JVMIa  ▼. 
Btard^  6  W.  Va.  110,  following  the  case  of  Ward  r.  Ck^am^  18  Orati  812,  08 
Am.  Dec  740,  would  seem  to  hold  such  conditions  Talid  when  made  known 
to  the  obligee.  Hie  admissibility  of  this  oTidenoe  is  also  rested  upcm  the 
doctrine  of  the  oases  of  Lttmrtnee  w.  DuBaU,  16  W.  Va.  443|  Datk  ▼.  Dem- 
ming,  12  W.  Va.  240;  VangUder  r.  Hqffman,  22  W.  Va.  1,  and  cases  dted. 
'  The  efficacy  of  the  parol  evidenoe  is  not  to  establish  an  agreement  to  re- 
•onvey,  the  specific  performance  of  which  the  courts  will  enforoe^  but  to 
•stablish  the  true  nature  and  efifect  of  the  instrument  by  showing  the  object 
with  which  it  was  made ':  Sweet  ▼.  Paricer,  22  N.  J.  £q.  457.  In  this  case^ 
H  is  not  to  add  to  or  take  from  the  language  of  the  lease,  or  to  impair  its 
legal  effect,  but  to  rebut  the  inference  of  a  collateral  purpose  to  declare  a 
forfeiture  which  otherwise  wonld  be  drawn  ":  Thomas  r.  Httkill,  34  W.  Va.  896. 

FoBFErruBB  07  Lbask  fOR  Brbaoh  07  GoNDrnoN  BT  Lbssbb.  —  ForfeU- 
wre  not  Favored,  but  Lessor  nwy  Elect  to  Forfeit,  —  Forfeiture  clauses  in  a  lease, 
for  breach  of  condition  by  the  lessee,  are  not  favored  by  the  courts,  and  their 
affect  will  be  restricted  as  far  as  possible;  but  the  authorities  agree  that  a 
provision  in  a  lease  that  a  failure  by  a  lessee  to  perform  one  of  his  covenants 
shall  work  an  absolute  forfeiture,  and  the  lease  shall  thereupon  become  nnll 
and  void,  being  intended  for  the  benefit  and  protection  of  the  lessor,  he  has 
the  option,  upon  a  breach,  either  to  declare  the  forfeiture  or  to  affirm  tl:e  eon* 
tinuanoe  of  the  contract.  In  other  words,  a  clause  in  a  lease  providing  for 
a  forfeiture  thereof,  in  the  event  of  a  default  by  the  lessee  in  the  performance 
of  his  covenants,  is  not  self-operating,  so  as  to  make  the  forfeiture  take  places 
ipso  facto,  upon  the  occurrence  of  the  default;  but  being  for  the  benefit  of  the 
lessor,  it  rests  with  him  to  enforce  or  to  waive  it.  A  distinction  in  relatico 
to  the  effect  of  a  forfeiture  clause  was  formerly  taken  between  leases  for  lives 
and  those  for  a  term  of  years.  In  the  latter,  it  was  said  that  on  the  breach 
of  the  condition,  the  lease  abeolntely  determined,  and  could  not  be  again  set 
np  by  the  acceptance  of  rent,  or  any  other  act  on  the  part  of  the  lessor.  But 
this  doctrine  no  longer  prevails,  and  it  is  now  well  settled  that  in  any  lease 
the  happening  of  the  cause  of  forfeiture  only  renders  the  lease  voidable  at 
the  election  of  the  lessor;  and  that  his  election  to  treat  the  lease  as  void  for 
the  breach  dissolves  the  relation  between  him  and  his  lessee:  Amsbp  v. 
Woodward,  6  Bam.  k  0.  519;  lUds  v.  Farr,  6  Maule  k  S.  121;  Reid  v.  Par- 
sons, 2  Chit.  247;  Mitler  v.  Haoens,  51  Mich.  482;  Clark  v.  Jones,  1  I>enio,  516; 
43  Am.  Dee.  706;  Western  Bank  v.  Kyle,  6  Gill,  343;  Beach  ▼.  Nixon,  0  N.  T. 
85;  Wills  w.  Mamfacturers*  etc  Gas  Co,,  130  Pa.  8t  222;  Westmoreland  etc  Oas 
Co.^.De  Witt,  180  Pa.  St  235;  Ra^  v.  Western  «<&  ITte  Cb^  138  Pu.  81  576; 
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mm»,  la  W.  Vi.  U;  .Amumm  «.  iTo^  2fr Ooao.  381;;  JtoM^  ik.  T^MM^^Si 
25f  86  Am^  Bm.  21A..    Wh<n»  tto  iittii  hAVtt.  imlaatMBildr  •«< 
confkMl^  thtf-fliafe  tbiA  tii>«Mnlitiwiiafc''TtiirViinnriH  nnf  jpi—t 
on  b^  th»  knsr  vipiuk  BuirpaniaiiivMMt  Fmi^m  «.  .AmmI,  5ft  Io««,  5QL 

hwaoh  of  miotkAmt  b|^  th«  Imma  nuMfe  h^anfapttiiii  pEomptly  bgr  tli^lwMV  1^ 

affirmative  acUoa  on  his  parts  aad  slight  oiroamstaaoes  will  b«  teaauid.  aaa 

ISiH ek.llM$  Bmtinmm^rtti^  29  Cawi.  331-4)40,  wfceM  thaoowtmidc.  "  WW» 
ai  laaia  i»  thnai  Y«adabl%  tha  liniilard'a  aptiao  to  wroid  it.ahoold.  ba 
aAtha  peapar  ipoia*  al  tinatanikitt  Iha  pnaper  pUoa^"  Sain.  Waiber  ^ 
MMa  IdQ^Ua;  tha-aaarfeaaOe  *'fi^tha  teiui»o<  thal«aMfe  tbataimia 
^aidil^F  ffaa»a  a&aiaiQla^ioa.oA  tlia>aMreiiaDta  ^pia  jladflw  bai>ii  woidlaMa 
air  the.  option  oUthalaaMC^  ilanaf  aeaiay  notiaMatupaa  »lbriaitimw 
aaAil.  ha&aiinrciiaiai  tHa.optioiL  laaarvad  k>  daalaniar  alaui  a  farfeitara,  tha 
MBtioHaa  It.iaby^hiaawa.Mt,  aad  not  ikaii  af  tfto  laMar«.tliAft  tlw 
i»tiiiiiipaifcd^  and  it  iaof  oaana  bj  hiaai««  oiaaMJoar  tainaat  wg&m  a 
faafiiitava  iiiiaanri iateiy opan  tiiaviolatioii>.o£  thaaaaeiiaal;  or  aaaoao  aa  hm 
has  knaarladga  of  it^.  tiMitha  ii  pUaad  ia  aaitoatioa  ia.whioh  ho-aan  waiaaa 
forfaitniar  b^  aao*pliii|p  raaa." 

Lmtar  rmut  ELmsL  la.  fim:0dkk  fty  Aana  Poiflwa  ^€l.— Altbangh. 
ana  obuiae  in  a  kaaa  it  aot  aetf-opanrtira  im  ia^or  ot  ar  aguait.  tko  1< 
ib  taakaa  tha  Waaa  Taidablaal.  hia  aiaatioo;  bat  ia  ordai  ta  takaadi 
af  Uia  fovfeitaaa,  aotira  OMaaiurea  ara  va^puradr  of  biaL  Whilfr  Hk  ia  aat 
naaauairy  in  all  oaaaa  tfaafe  h*naka  a.fatiBa4  dainand.  faa  laat^  at  a.  sa-aniqi 
apoD  the  prajniae%  atill  hamnatdaaoine  <ipao,  paaitive.,  and  nneqiiivQoal  aet 
that  will  ai^piif  J  to  tha  Isasee,  in  a  deoinya  mannec^  hia  datarmi nation  aad 
aUofcioa  to  termioata  tba.laaaa»  eUe  tharig)it  of  fiorfeitnra  will  lia  doomed  ta 
harabeaa  wiuved:.  Waikar  «•  Baglert,  3u).  Mo.  ISIL;  Bomnum  ▼»  Fooi,  29  Oona. 
231;  Bmd  vw  TuUUk  35  Goon.  25;.  95  Aok.  Deo.  216^.  rAoiaoa  ▼.  HukiU,  3i 
W..  Va.  385;  Bat/.  ▼-  WetUm  etc.  Oom  Oo^  131^  Btu  ^  576;.  21  Anu.  Sk  Kep. 
922.  aad  oases  oited  therainf  WeatmoreUmd  eie^GoM^Ca.  ▼.  De  WiU^  130  F^  Sfe^ 


AcU  ShauMmg  JBUciitm.  ta  For/eiL  —  Whaca  a  Isaae  aontaini  a.olaiiae  of  £ 
faitore  foe  breaoh.  ot  oondition.  to*  pajf  lant.  or  other  eoiwaant^  and.  peovidea 
foB  a.  ca^ntqf  beloaa  tha  forfeitnce  can  bn  olaimnil,  o£  oonnMi  ra^antry  ia 
naaeaaacy  befcira  tha.fbr£aitaraioan  ba  enforced;,  bnt  whan  tha  laaaa 
BO  oUnise  of  demand  ar  re-eatcjr  for  onoh.  focleitnre^  iJLaeeaM.thai  tha 
ma^-  eloct.  to  olaia  a.  forfaitara  by  demand  and  ra-entrjt,.Qr  bj  aagr  othaa 
poaiiiwB  aat  diflaffinninft  tha  laasa,  and  giving  tha  laaaoc  notioa  o&  hia  iatan* 
tion.tok  elaim  a.  forfaiinra.  in  aoma  atatav  iA  ia  mainhsinad^  bow«iar»  tJhat 
where  a.laaaa  pravidaa.  fan  a  forfeitnoe  opon  tha  non-paj^mant.  of  ran^  tha. 
landlord  iaie^^iiiedt  bafoia  he.  oan  deelasa  a.  fiocfaitnn^  tO'  makna  deaiaail 
for  tha  rent  on.tha.day.  it  falls  duOt  for  tha  preoisa  amount^  and  at.  a.  qoati^ 
niant  houx  before  aaoaeti,  at.  tha  plaoa  wbeie  p&ymanJb.iaspeoified  to  ba  mada 
ia  the  leaae^  or  on  tlM  pramiie%  i£  no  plaoa  ianamed:  Jemkku  v^  Jtwifeaa,  61 
Ind.4L5t.  Oage:  n  Ai4Bi»4ia  04.  3S4(.J?«id  vi  Tuttle^  36  Gbna.  25;.  95  Am* 
Doo;  2ia&  iBeienaa  ▼•  Fott^  29)  Conm.  331^  CkapmoM  m  Kir^iSk  UL.  21U 
Woodward  t;  C7oaa»  73>  IlL  241;  Bmidanon.  u;  QarboMtaim  Ottd  etc..  Ool,  14a 
U.  8.  25i.  Whan  a  kaaa  pro«idea  that  Dooj-pagrmeat  of.  xen^  without,  demand 
ahaU  osnstitnta  a  ferfaiterei.  no  demand  is.nonnaaarj^  andi  tha  forfaitm^  ma^ 
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btt  olaiiaed  by  tlie  landlovd  bj  uif  •♦bag  poaitlpt  aoi  •viiMing  an  kitontioa 
to  taimiaato  the  Umt:  S»mu^  ▼.  0<irra«»  2  Diaa.  60L  Ife  it  geMrallj  main^ 
taiiiad  tbafc  th*  Unor  may  deolara  a  lorfeitors  wiUiooi  previona  daauuid  for 
the  not  d«0.  Thus  be  mi^  alaoi  to  mloroo  a  tefiitoia  by  biiagiaf  ejeot* 
toout  to  rocovor  tbo  poaseaaioa  on  dafaalt:  Clark  w,  Jimu,  1  Danio^  Uft;  48  Am. 
Uec.  706;  or  by  bringing  an  action  lo  raoovor  Aa  vaat  dnat  SwtUk  ▼•  Miller^ 
49  K.  J.  Lb  581;  or  by  Mfiwing  » tandar  ol  the  raol  in  acxoan,  and  iaaiatipg 
on  a  forfoiture:  ^roiM»  ▼•  VtMsUrgrifi,  80  Pa.  8k  142;  or  by  giving  n  aaooad 
lesaae  to  a  third  party  apon  dafaiilt  by  the  kaaee:  Mmmm  ▼•  Anmbnmg^  96 
Pa.  St  307.  Thua  in  AUtgflaif  (Kl  C^  ▼.  Bradford  OU  Co^  21  Hon,  26,  af- 
firmed,  86  N.  Y.  638,  it  was  deeided  that  where  the  Unor  was  left  in  posses- 
sion under  the  terms  U  the  leass^  no  ra-oatry  vaa  neceaaary  to  enforee  tha 
f<«>fieitare,  that  no  netiee  of  the  landlord'a  to  enforca  the  forfeiture  was  re* 
quired,  and  that  even  if  any  overt  act  or  aotioa  waa  neoeasary,  the  exeoa- 
tioD  of  &  second  lease  to  a  third  party  waansaffioieni  declaration  of  intention 
by  the  lessor  to  eaforoe  tha  forfeitora  So  in  J?<qf  v.  WttUm  eU.  Om§  Ca,^ 
138  Pa.  St.  676,  21  Am.  St.  Rep.  922,  it  waa  decided  that  where,  by  tha 
terms  of  a  lease,  the  lessor  was  to  remaia  In  posaesaioa,  he  need  not  make  a 
formal  demand  for  rent  due,  nor  a  re-entry,  in  order  to  take  advantage  of 
forfeiture  olause  inserted  in  the  lease  for  his  benefit.  Hia  election  to  enforce 
the  forfeiture,  evinced  by  aoma  otiur  positiw  aat^  aa  b^  bringing  aotion  to 
recover  the  rent  due,  while  he  is  in  possession,  ia  a  constructive  re-entry  un- 
der hh  title.  Of  eonrae  the  tvlatlon  of  landlord  and  tenant  will  also  bo  dia- 
onlved  whan  the  tenant  iaoun  a  focfeitara  of  hia  lease  ia  flDoaeqaeafle  af  tiia 
breach  of  a  condition  oontaiaed  th0rei%  and  the  lessor  has  re-eatered  open 
nud  gained  peaeaaJble  poaseesion  of  the  leased  premises:  AbrcihamM  v.  Tappg, 
60  Md.  317. 

J>sifls  Bntapped  to  Ihi  np  ^orfettnrt  agamxt  Lenor.  —  YHien  a  lease  pgwl^ 
that  in  default  of  the  perforinance  of  a  condition  contained  therem  the  lenoa 
ahali  beaome  imU  and  void,  the  laedknd  baa  the  epition  either  to  daeUre  a 
lorfeitnie  or  to  affirm  the  continuance  of  the  contract  after  a  breach  of  the 
condition*  and  if  he  does  not  elect  to  claim  a  forfeiture,  the  tenant  cannot 
up  hia  own  default  as  a  cause  of  forfeiture,  nor  set  up  the  focfertura  aa  a 
ta  an  aotaen  in  afirmanoe  of  the  kase:  Bowser  v.  Seywumr,  IS  W. 
¥a.  12-21,-  Wm  T.  Mam^kuUbmra^  eie.  Om  Co.,  13%  Pa.  St  223;  SatUk  «. 
ililfer, 49  tf.  J.  L.621;^  V.  WetiermeUi.  (7as  Cb^  13&  Pa.  8t.  &76»  21  Aflk 
8t.  Bepw  922;  Clark  v.  Janai^  1  Denio,  616;  43  Am.  Deo.  706L 
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(M  West  ViaeunA,  6^] 
AonoH,  WHgfHMt  ISz  CoHTRAOru  OR  Ex  Dklicto.  —  An  aotion  ahonld  ba 
regarded  aa  in  treapaas  en  the  ease,  and  not  hi  tatsmptH,  where  the  dao> 
hiatian,  after  aetting  o«6  a  oaatraot  for  the  trenaportatien  ef  plnhntiff  aa 
s  passenger  eo  defendaut'e  caB%  and  that  plaintiff  had.  taken  hie  aeat  in 
one  ef  such  cars  as  snch  passenger,  that  the  defendant,  disregarding  ita 
undertaking  did  not  convey  plaintiff  as  it  agreed  to  do,  but  instead 
thereof  vibletrtffy  and  with  force  ejected  him  from  the  oar,  and  ooaifellad 
liisB  to  walk  a  long  dietanee  to  n  hotel,  etob 
i.M.  ttt  licp.,  Vol.  XXVL--58 
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^lAcnoa.  —  AuruM  ov  Tkesfabb  oir  thi  Case  por  VioLum.T  Xracnno 
pkuQiiif  from  ndlway  ow  oanoot  be  nittained  where  the  •vidonoe  thovs 
thai  no  Tiolenoe  wai  nead  toward  biiii«  and  that  he  merely  got  off  tho  oar 
when  told  by  the  ooodnctor  that  ha  moat  do  eo.  The  plaintiff 's  remedy* 
If  any  he  hM.  ia  by  ao  aotion  en  the  case  in  aitampw^  baaed  on  the 
broach  of  the  defendant'a  eontraet  to  carry  him. 

Eailwatb  —  RiORT  TO  BjiOT  Putfov  Who  has  bkih  Girnr  Wroro  Tickr 

B¥    MUTAKl,   OB  WHO0B  TlCKMt  BAB  BKBV  ImPROPBBLT  TaKBR  OP.  ^ 

Am  between  a  paeaenger  and  a  conductor,  the  ticket  ia  oonclnaive  evi- 
dence of  the  paiaenger'a  righti»  and  if  it  doea  not  entitle  bim  to  ride  he 
may  be  ejected  from  the  train  without  giring  him  any  canoe  of  aotion  in 
tort,  thongh  the  company,  through  mistake  of  its  agent,  ban  giTcn  the 
paeaenger  a  wrong  ticketi  .or  bat  taken  up  bia  ticket  when  not  ontitlad 
to  do  to.  In  each  oironmatanceat  his  remedy  ti  by  an  actioa  on  the  oon- 
tract  for  giving  bim  a  wrong  ticket^  or  for  wrongfolly  taking  np  bia 
ticket^  and  not  by  an  action  for  bia  wrongful  reaaoval  from  tho 


V.  B.  Archer^  for  the  appellant. 

JZ.  Tl^tf  e,  for  the  plaintiff  in  error. 

/.  0.  Pendleton^  for  the  defendant  in  error. 

Brannon,  J.  This  was  an  action  of  trespass  on  the  case,  in 
the  circuit  court  of  Ohio  County,  brought  by  Winfield  S.  Ho- 
Kay  against  the  Ohio  River  Railroad  Company,  resulting  in  a 
verdict  and  judgment  for  the  plaintiff  for  1639.17,  to  which 
judgment  this  writ  of  error  was  granted,  on  the  petition  of  said 
company. 

An  inspection  of  the  declaration  raises  the  question  whether 
it  states  a  cause  of  action  ex  eontrcictu  or  ex  ddieto;  whether  it  is 
In  a$9umpsit  on  a  contract  for  transportation,  or  for  tort  for  the 
ejection  of  the  plaintiff  from  a  car.    It  avers  that  the  defend* 
ant  company  undertook  and  promised  for  certain  hire  and  re- 
ward paid  to  it  to  safely  and  securely  convey  the  plaintiff  in 
it  cars  from  the  town  of  Ravenswood  to  Wheeling,  and  back 
again  to  Ravenswood,  and  that  the  plaintiff,  confiding  in  such 
promises  and  undertaking  of  defendant,  did  take  a  seat  as  a 
passenger  in  the  defendant's  car  and  was  conveyed  to  Wheel- 
ing, and  that  afterwards,  still  confiding  in  such  promise  and 
undertaking  of  the  defendant,  he  took  a  seat  as  a  passenger  in 
Due  of  its  cars,  to  be  conveyed  back  from  Wheeling  to  Ravenf^ 
wood;  but  the  defendant,  not  regarding  its  promise  and  under- 
taking, but  contriving  to  injure  the  plaintiff,  did  not  convey 
him  from  Wheeling  to  Ravenswood,  but  neglected  and  refused 
10  to  do.    Thus  far  the  declaration  seems  to  be  based  on  the 
sontract  of  conveyance  made  by  the  defendant  as  a  carrier 
with  the  plaintiff.     But  it  then  immediately  avers  that  in- 
itead  of  so  conveying  the  plaintiff,  the  defendant,  by  its  sei^ 
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Tauts,  Tiolently  and  with  great  force  caused  the  plaintiff, 
against  his  will  and  protest,  to  be  ejected  from  said  car,  and  to 
be  pushed  and  hurled  from  it  upon  the  ground,  and  to  be  pre- 
vented from  going  to  Bavenswood  on  that  day,  by  means 
whereof  he  was  compelled  to  walk  a  long  distance  to  a  hotel, 
was  greatly  humiliated  in  his  feelings  and  hurt  in  his  pride 
by  being  exposed  to  other  passengers  on  the  car,  and  was  com- 
pelled to  remain  in  Wheeling  from  his  business  and  home,  and 
to  pay  hotel*biIIs,  and  spend  three  or  four  dollars  for  telegrams 
sent  to  his  wife,  to  allay  her  uneasiness  on  account  of  his  fail- 
ure to  reach  home  when  expected,  and  to  spend  money  to  puiv 
chase  a  ticket  to  reach  home,  and  to  borrow  money  for  that 
purpose;  and  that  his  wife  was  ill,  and  her  alarm  from  his 
failure  to  reach  home  when  expected  injured  her,  and  pro- 
tracted her  illness,  causing  him  to  pay  large  medical  bills,  and 
that  his  business  was  damaged  by  his  detention  from  home, 
and  he  sustained  numerous  other  injuries,  to  his  damage  ten 
thousand  dollars.  The  most  of  this  matter  relates  to  the  tort 
of  ejecting  the  plaintiff  from  the  cars,  and  looking  to  that  as 
the  cause  or  gravamen  of  the  action. 

The  declaration  thus  contains  matter  based  on  the  contract 
and  matter  based  on  the  tort;  and  it  is  somewhat  difficult  to 
say  whether  it  aims  to  state  the  breach  of  the  contract  to  con- 
vey or  the  tort  in  ejecting  him  from  the  car  as  the  gravamen 
of  the  action.  But  it  cannot  be  treated  as  double  in  nature. 
It  must  be  classed  either  as  an  action  ex  contractu  or  ex  delicto. 
The  writ  summons  the  defendant  to  answer  an  action  of  tres- 
pass on  the  case,  and  the  declaration  denominates  the  action 
aa  trespass  on  the  case;  and  I  conclude  to  regard  the  state- 
ment of  the  contract  of  conveyance  as  a  passenger  as  matter 
of  inducement  explanatory  of  the  reason  of  the  plaintiff's  pres- 
ence on  the  car,  and  the  ejection  of  the  plaintiff  from  the  car 
with  force  and  arms  as  the  gravamen  of  the  action,  and  shall 
treat  the  action  as  trespass  on  the  case.  This  classification  of 
the  action  is  necessary  in  passing  on  the  motion  to  exclude  the 
plaintiff's  evidence;  for  if  we  regard  the  declaration  as  in  a«- 
gumpnt^  the  evidence  would  go  to  sustain  the  action,  and  the 
motion  to  exclude  it  would  consequently  be  overruled;  but  if 
we  regard  it  as  in  case^  the  evidence  is  not  sufficient  to  sustain 
the  action,  and  the  motion  to  exclude  it  should  have  been  sus- 
tained. 

The  plaintiff's  evidence  shows  that  he  purchased  from  the 
defendant's  agent  at  Bavenswood  what  was  regarded*  a  round- 
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trip  ticlcet  from  Ravens  wood  to  Wheeling  and  retom,  aod 
paid  $7.35  for  it,  and  under  it  went  to  Wheeling,  ajid  when 
he  started  to  return  to  Ravenswood^  found  that  hia  ticket  wat 
stamped  on  each  end  from  ^Ravenewood  to  Wheeling^*' in- 
stead of  being  stamped,  as  it  should  have  been^  on  one  end 
for  passage  from  Ravenswood  to  Wheeling,  and  on  the  other 
from  Wheeling  to  Rayenswood;  that  he  did  not  notice  the 
iniBtake  when  he  purchased  the  ticket,  and  first  noticed  it 
when  he  boarded  the  train  at  Wheeling  to  return  to  Ba vena- 
wood.  The  conductor  on  the  train  to  Wheeling  toie  off  one 
end  or  coupon  of  the  ticket,  and  when^  on  hia  xetum,  the 
plaintiff  presented  his  ticket  to  the  conductor,  be  lefuaed  to 
receive  it,  because  it  called  for  a  passage  from  Ravens  wood 
to  Wheeling,  not  from  Wheeling  to  Ravenswood,  and  aaid  to 
plaintiff:  '*  This  ticket  is  no  good.  You  will  have  to  pay  your 
fare,  or  get  off,'' — and  the  plaintiff  replied,  **  FU  be  damned 
if  I  do.''  The  conductor  pulled  the  bell-rope  to  stop  the 
train,  and  as  the  train  was  stoppings  plaintiff  asked  the  con- 
ductor what  was  the  matter  with  the  ticket^  and  he  aaid  ii 
was  not  good.  The  plaintiff  informed  him  that  he  had  come 
up  on  it  the  day  before  with  Conductor  Patrick;  and  the  con- 
ductor, Rice,  then  said,  **  He  gave  you  the  wrong  end^"  and 
aaid  further,  ''You  will  have  to  pay  your  Care."  Plaintiff 
then  said  to  him  that  he  had  no  money«  and  thai  if  the  con* 
ductor  had  given  him  the  wrong  end  of  the  ticket^  it  waa  a 
mistake,  and  it  did  not  cost  any  more  to  take  him  back  thaa 
to  bring  him  up,  to  which  Conductor  Rice  replied,  *'  It  doa't 
make  a  damned  bit  of  difierence,"  and  that  plaintiff  UMiai 
pay  fare  or  get  off  When  the  train  stopped,  the  pl^^int^'g 
said:  '*  If  I  get  off  here,  somebody  wiU  have  to  pay  for  i^  I 
want  to  get  home  on  this  train."  Plaintiff  saya  he  then  got 
off  the  train  down  upon  the  street  in  the  city  of  Wheeling 
He  further  says:  ''Of  course  the  paasengera  could  not  hear 
what  was  said  between  the  conductor  and  royaei^  &>^d  they 
did  not  know  what  I  waa  put  off  for." 

There  is  no  act  of  trespass  shown  by  thia  evideooe.  There 
is  not  the  slightest  evidence  of  force  or  violence  used  by  any 
of  the  defendant's  employees  upon  the  plaintiff.  He  waa  not^ 
as  alleged  in  the  declaration^  violently  and  with  great  force 
ejected  and  pushed  and  hurled  from  the  car^  but  walked  froaa 
it  himself,  without  the  slightest  battery  or  assault  upoa  hia 
person.  He  does  not  himself  say  80»  and  other  evideaoea 
tmake  it  quite  clear  that  no  force  or  violence  waa  need.    The 
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erideiMM  does  show  a  breach  of  the  company's  contract  to 
<Kmj9j  the  plaintiff  as  a  passenger,  or  an  agreement  to  sell  a 
fiflferent  ticket,  but  not  a  trespass,  for  which  an  action  based 
en  a  tort  can  be  maintained.  It  is  simply  the  case  of  a  re- 
fbaal  and  failnre  to  carry  out  its  contract  of  conveyance,  for 
which  an  action  of  trespass  on  the  case  in  assumpsit  based  on 
that  contract  might  be  maintained.  The  mere  manner  of  his 
oxpulsion  would  not  sustain  the  action  as  one  based  on  tort. 
The  plaintiff^s  CTidenoe  is,  that  the  conductor  **  talked  short " 
to  him,  and  he  to  the  conductor,  and  when  he  was  presenting 
his  views  as  (o  the  validity  of  the  ticket,  the  conductor  said, 
"  It  don't  make  a  damned  bit  of  difference  ";  that  he  had  to 
get  offer  pay  fare. 

In  the  late  ease  in  the  supreme  court  of  North  Carolina 
{Rose  V.  Wilmington  etc,  R.  R,  Co.,  106  N.  C.  168),  an  action 
for  putting  plaintiff  and  her  hnsband  off  a  train,  it  appeared 
that,  their  ticket  not  beinjs  stamped  as  required,  the  conductor 
told  the  husband  they  must  pay  fare  or  get  off,  and  after- 
wards, at  the  next  station,  said,  in  a  brusque,  decided  man- 
noT,  •'This  is  H.,  if  you  are  going  to  get  off,"  and  they  say- 
ing they  had  no  intention  of  getting  off  nnless  ordered,  he 
said,  ^  Then  I  order  yon  off,''  and  they  got  off,  and  returned 
and  paid  &re,  and  it  was  held  that  the  company  was  not 
liable  for  damages,  though  plaintiff  was  lying  on  pillows,  and 
apparently  an  invalid.  But  had  force  been  used,  if  no  more 
than  was  necessary  to  remove  the  plaintiff  from  the  car,  or  if 
it  be  said  that  actual  force  is  not  necessary  to  sustain  the  ac-> 
tion,  but  that  threatened  expulsion,  and  departure  of  the  pas- 
senger from  the  ear  by  reason  of  it,  shall  stand  in  lieu  of  it,  I 
do  not  think  the  action  can  be  maintained." 

In  Frederick  ▼.  Marquette  etc.  R.  R.  Co,y  87  Mich.  842,  26 
Am.  Rep.  581,  it  is  said  that  the  uniform  and  nniversal  prac- 
tice is  for  railroad  companies  to  issue  tickets  with  the  places 
designated  from  and  to  which  the  passenger  is  to  be  carried, 
and  that  these  tickets  are  unhesitatingly  accepted  by  the 
^ondnetor  as  CYidence  of  the  contract  between  the  company 
and  passenger,  and  that  the  conductor  has  seldom  any  other 
means  of  ascertaining  or  learning,  within  time  to  be  of  any 
arail,  the  terms  of  the  contract,  unless  he  relies  on  the  state-^ 
nent  of  the  passenger,  contradicted  perhaps  by  the  ticket,, 
and  that  there  will  be  cases  where  a  ticket  is  lost,  or  where,. 
by  mistake,  the  wrong  ticket  was  delivered  to  the  passenger^ 
and  ha  will  be  obliged  to  pay  his  fare  a  second  time  to  pur- 
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sue  his  journey,  and  if  he  is  unahle  to  do  so,  great  delay  aad 
injury  may  result.  Such  delay  and  injury  would  be  the  nat- 
ural result  of  the  loss  of  the  ticket  or  breach  of  the  contracti 
but  would,  in  part  at  least,  be  in  consequence  of  the  pecaniary 
circumstances  of  the  party;  that  such  cases  are  exceptional, 
and  however  unfortunate  the  party  who  is  so  situated,  yet  no 
rule  has  ever  been  devised  that  would  not  at  times  injuri- 
ously affect  those  it  was  designed  to  accommodate.  The 
judge  then  asks:  ^'  How,  then,  is  the  conductor  to  ascertain 
the  contract  entered  into  between  the  passenger  and  the  rail* 
road  company,  where  a  ticket  is  purchased  and  presented  to 
him?  Practically,  there  are  but  two  ways,  —  one,  the  evi« 
dence  afforded  by  the  ticket;  the  other,  the  statement  of  the 
passenger,  contradicted  by  the  ticket.  Which  should  govern? 
•  •  .  .  There  is  but  one  rule  which  can  safely  be  tolerated 
with  any  decent  regard  to  the  rights  of  railroad  companies 
and  passengers  generally.  As  between  the  conductor  and 
passenger  and  the  right  of  the  latter  to  travel,  the  ticket  pro- 
duced must  be  conclusive  evidence;  and  he  must  produce  it| 
when  called  upon,  as  the  evidence  of  his  right  to  the  seat  he 
claims.  Where  a  passenger  has  purchased  a  ticket,  and  the 
conductor  does  not  carry  him  according  to  its  terms,  or  if  tlie 
company,  through  the  mistake  of  its  agent,  has  given  liim 
the  wrong  ticket,  so  that  he  has  been  compelled  to  relinquish 
his  seat,  or  pay  his  fare  a  second  time  in  order  to  retain  it, 
he  would  have  a  remedy  against  the  company  for  a  breach  of 
the  contract;  but  he  would  have  to  adopt  a  declaration  differ- 
ing essentially  from  the  one  resorted  to  in  this  case." 

In  that  case  the  passenger  had  paid  to  a  point  beyond  that 
called  for  by  the  ticket,  and  refusing  to  pay  fare,  was  ejected, 
and  was  denied  a  recovery  in  an  action  on  the  case.  The  prin* 
oiple  enunciated  in  this  case  in  Michigan,  that  as  between  the 
passenger  and  the  conductor  the  ticket  is  the  conclusive  evi* 
dence  of  the  passenger's  rights,  is  sustained  in  several  well- 
considered  cases:  Townsend  v.  New  York  HcRB.  Co.^  56  N.  Y. 
295;  16  Am.  Bep.  419;  opinion  by  Chief  Justice  Cooley  in 
Hufford  V.  Qrand  Rapid*  etc.  Ry  Co^  58  Mich.  118;  Chicago 
etc.  R.  R.  Co.  V.  Oriffin,  68  IlL  499;  McCluro  r.  PhUa^fhia 
etc.  R.  R.  Co.y  84  Md.  532;  6  Am.  Bep.  845;  Sheltan  y.  Lak$ 
Shore  etc,  R'y  Co.,  29  Ohio  St  214;  Dovm»  v.  New  York  ete.R.S. 
Co.,  36  Conn.  287;  4  Am.  Bep.  77;  Petrie  v.  Penjieylvania  R.  R. 
Co.y  42  N.  J.  L.  449;  Yortan  v.  Milwaukee  eU.  Bfy  Co.,  54  Wis. 
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234;  41  Am.  Bep.  23;  Bradahaw  y.  South  Boston  B.  B.  Co.^  135 
Mass.  407;  46  Am.  Rep.  48L 

In  the  Ohio  case  of  Sfieltan  y.  Lake  Share  etc*  Ry  Co.^  29  Ohio 
St  214,  it  was  held  that  the  fact  that  a  ticket  had  been  pur- 
chased, which  was  afterwards  wrongfully  taken  up  by  a  con- 
ductor  on  one  train,  will  not  relieve  a  passenger  from  the  duty  of 
baying  a  ticket  or  paying  fare  on  another  train  of  the  defend- 
ant, and  that  in  such  case  the  right  of  action  would  be  for 
wrongfully  taking  up  the  ticket,  and  not  for  removal  from  the 
train  for  failure  to  pay  fare. 

In  the  Illinois  case  above  cited  {Chicago  ete.  B.  B,  Co.  v. 
Oriffin^  68  111.  499),  it  was  held  that  if  a  passenger  pay  fare  to 
a  certain  station,  and  the  agent  inadvertently  give  him  a  ticket 
to  an  intermediate  station,  the  demand  of  a  second  fare  will 
be  a  breach  of  the  implied  contract  on  the  part  of  the  company 
to  carry  him  to  the  proper  station.  By  paying  a  second  time, 
his  action  will  be  as  complete  as  if  he  resist  the  demand  and 
gaffer  himself  to  be  ejected;  and  his  ejection  will  add  noth- 
ing to  his  cause  of  action.  It  is  his  duty  to  pay  the  second 
fare;  and  if  the  company  fail  to  make  reparation,  he  can 
maintain  his  appropriate  action.  This  case  recognises  the 
contract  as  the  proper  ground  of  action:  Hall  y.  Memphis  etc. 
Ffy  Co.f  9  Fed.  Bep.  685. 

In  Yorton  v.  Milwaukee  etc.  Ry  Co.^  54  Wis.  234,  41  Am. 
Rep.  23,  the  passenger  desiring  to  stop  over,  and  having  the 
right  to  a  stop-over  ticket,  was  given  instead  a  trip-check, 
through  the  conductor's  fault  It  was  held  that  a  second  con- 
dactor  may  demand  additional  fare,  and  may,  on  refusal  to 
pay,  eject  the  passenger  from  the  train,  using  no  unnecessary 
foroe,  and  that  such  ejection  will  be  no  ground  of  recovery 
against  the  company,  though  it  will  be  liable  for  the  fault  of 
the  first  conductor. 

In  Toumeend  y.  New  York  eU.  R  B.  Co,^  56  N.  Y.  296,  15 
Am.  Rep.  419,  it  was  held  that  a  regulation  of  a  railroad  com* 
pany  requiring  passengers  to  present  evidence  to  the  conductor 
of  a  right  to  a  seat,  or  pay  fare,  is  reasonable,  and  for  non- 
compliance a  passenger  may  be  put  off,  and  the  wrongful  tak- 
ing of  the  passenger's  ticket  by  a  conductor  of  a  previous  train, 
on  which  the  passenger  had  performed  part  of  his  journey, 
does  not  exonerate  him  from  compliance  with  the  regulation, 
and  that  for  the  wrongful  act  of  the  former  conductor  the 
company  is  liable.  It  does  not  justify  the  passenger  in  vio- 
lating the  company's  lawful  regulation  on  another  train. 
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In  Hihbard  ▼.  Ifew  Ttrh  ^te.R.R.  Co.,  15  H.  Y.  4S5^  it  WM 
held  that  a  passenger  who  had  a  tieket  in  his  pockety  and  bad 
exhibited  it  once  lo  th«  eondnctnT,  and  reftmed  to  exlriUt  it 
again  wbea  oalM  on,  waa  properij  ejected  for  refosiog  to  ex- 
hibit hit  tieket 

Here  the  plaiotiff  bad  a  Heket  not  good  lor  the  trip  ho  was 
making,  and  declined  to  paj  fare.  Ho  cannot  maintain  aa 
action  for  ejectment  or  a  threatened  ejectment  fiom  the  train, 
but  mnet  look  to  the  breach  of  contract,  or  the  act  of  reeoiTing 
money  for  the  round  trip  and  giving  a  wrong  ticket.  If  the 
paaeengw  have  a  tieket  good  for  the  paaeage,  and  tile  con- 
dnctor  sboald  refdae  to  recognise  it,  and  expel  the  paaaeiiger, 
the  act  wonld  be  a  tort,  and  an  action  as  for  a  tort  cooid  be 
maintained.  Jndge  Cooley  said,  in  Hnjfbrd  y.  Grand  Aoptds 
etc  JPy  Ce.,  68  Mich.  118,  that  all  the  jadges  of  the  Kchigan 
Mmpnme  conrt  agreed  that  if  the  ticket  was  apparently  good, 
the  passenger  need  not  leave  the  car*  But  here  the  tieket  was 
very  ajq^arently  not  good.  Therefiire  the  motion  of  tbe  defend* 
ant  to  reject  plaintafiHs  evidence  as  not  sustaining  his  actioo 
should  haw  been  sustsined,  not  overruled.  As  the  erideoee 
should  have  been  ezclnded,  it  becomes  unnecessary  to  paas  on 
the  iastmctions.  The  Judgment  is  reversed,  the  verdict  of  the 
jury  set  aside,  and  the  case  is  remanded  fiir  a  new  trial  in 
aecordanoe  with  principles  herein  indicated. 

lUiuroAos—DAXAGBi  lea  Waosorvxiir  Snonsa  Pismoaa.— Wluvt 
a  pMMiiger  hat  loit  hit  tiisket,  and  has  giToa  «Tidaaoe  of  the  faot  to  ttio  oo» 
iaoter,  who  tiwieupoa  ejeeta  him  withimt  Tiolonoe,  ha  may  raoorer  oompen- 
aalary  damagaa,  bat  nol  aaamplaryt  Punmam  eh,  Ca  v.  Aed;  75 IH.  I2S;  SS 
Am.  Bap^  232.  Poaiiiva  damafsa  ai^f  ha  awanlad  far  mnlaa&llj  aoEpalliag 
a  paawnfer  <ram  a  trafav  bat  the  auDoamilaooaa  ahoald  ha  aooaidaiad:  Qawyls 
X.  B.  tie.  Oo.  T.  Mtkew,  86  Oa.  641;  22  Am.  St.  Bep.  49Qp  and  noto|  Oaoryto 
JS.  B.  tie.  Oo.  T.  Zhuffheri^,  86  Oa.  744;  22  Am.  St.  Bep.  489;  Head  v.  Oeat- 
fia  «ia  iTy  Ch.,  78  Oa.  S0Sf  11  Am.  SI  Bap.  484,  and  mitai  iVmybrndbOx 
V.  Jrsik  126  lad.  228.  AoMr  v.  Ob-^aa  JTy  ate.  €bw,  21  Oc  121«  fa  a  eaaa 
ia  whiob  it  ia  ha&d  that  if  eoa  bad  BOt  tfaa  pn^^  tiakat  ealailiag  him  to  ha 
an  tha  train,  aad  did  aot  leave  whaa  ordand  to  do  ac^  ha  eaoaot  saeovar  far 
•a  ajaotion  tharafroiB* 
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DSOT  V.    PlOBrBNB. 


Itaionv— IfiBKAoi,  Aonoir  rm  Brbaob  «v  FMmm  ««.— n*  m* 
daotion  <rf  plMotiff  by  dthilaafc  way  be  fnorsA  ui  aa  telm  lor*  IibmbIi 
of  pMoiiia  to  many,  thougk  aoialleged  in  tha  oomplaink 

HaXKIAOB— IXUUOB  FOR   BSBAGH   OW   PbOMISI   07.  ^BriDINOa   OF  THV 

WlALTH  of  defeodant  b  admiurible,  in  an  action  for  abreadi  of  promise 
lo  marry,  for  the  pnrpoM  of  showing  Hbe  loot  ipiiicb  iba  pUnatiff  haA  ma* 
tuBod  fram  tha  oon-fnlfilhnoaft  al  tboooatBaofe;  but  ao  ■oovidaaoaahonbl 
ha  raooivod  of  any  fact  taading  to  aggraTata  or  diminiih  damagaa,  ooenr^ 
ring  after  the  oommeneement  of  the  aotion,  oTidenoe  of  the  defendant's 
financnal  condition  at  the  time  of  the  trial  shonid  be  rejeoted,  unlaes  fol- 
lowed by  testimony  eonoeeted  with  his  preriooa  uiiauiiieteHosa 

BrnmcB  tmrmm  PLAmuv'a  Qoa»&KFirB4iioviaadm]aMbl%  i^aaaotioa 
for  a  hreaoh  of  peemise  *a  marqi^  if  the  defeodant  has  prariooaly  intn^ 
dnoed  evidenoe  intended  to  oast  a  olond  on  her  oharaotar. 

Btidsnor  that  a  Withkss  HA8  Heard  that  the  defendant  has  married 
ainoe  the  oommeneement  of  an  aetion  against  him  for  the  breach  of  his 
proiaiso  to  marry  plaintiflf  ia  not  admiasibla  in  each  aotioo,  both  beoanse 
it  ie  hearsay,  and  beemisa  andenoe  af  matters  ooenrring  after  tha  insti- 
tetioa  of  snit  cannot  be  admitted  to  aggravate  damages. 

AnxLLATR  pRAoncB. — Iv  Imfropir  Etidemom  HA8  BiRiT  AvuTmOf  and 
the  conrt  is  not  able  to  ssy  that  it  did  not  injurs  the  appellant^  the  Tordiot 
ansft  be  set  aside. 

Jl  /•  Daviif  J.  Ba$9ellf  and  Dayian  and  Dayton^  for  the  ap- 
pellanl 

/•  H.  Wo^da  and  S.  V.  Weadi^  for  the  appellee. 

LuoAS,  P*  This  was  an  aotion  of  oBsumpHi  for  breaoh  of 
marriage  promise,  broagbt  by  the  plaintiff  in  the  circuit  court 
of  Barbour  Gounty.  The  jury  fcnnd  for  the  plaintiff,  and 
awarded  her  damages  to  the  amount  of  ten  thousand  dollars. 
The  defendant  moved  to  set  aside  the  yerdict  and  for  a  new 
trial,  bat  the  court  orerruled  his  motion,  and  gave  judgment 
against  bom  in  accordance  with  the  finding  of  the  iury.  Nine 
bills  of  exceptions  were  reserved  during  the  trial,  involving 
snndry  interesting  qiiesttons  of  law,  which  we  will  now  pro* 
oeed  to  consider. 

The  first  assignment  of  error  in  this  case  is,  that  the  eirenit 
court  overruled  tiie  demurrer  to  the  declaration.  No  defect  in 
the  declaration,  which  seems  to  be  in  the  usual  form,  has  been 
pointed  out  in  the  petition  or  brief  of  counsel,  and  I  see  no 
valid  objection  to  its  suflSciency. 

The  second  objection  to  the  action  ef  the  circuit  eouii  which 
I  shall  notice  is  the  admission  of  evidence  proving  the  seduc- 
tion of  file  plaintiff  by  the  defendant,  nothing  of  the  kind 
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having  beea  alleged  in  the  deolaration.  Upon  the  qaeatioiiy 
that  in  an  action  for  breach  of  promise,  seduction,  when 
aTorred  in  the  declaration,  may  be  proved,  this  oonrt  has  al- 
ready decided:  McKimey  y.  Squires^  32  W.  Va.  41.  In  that 
oaae,  however,  the  seduction  was  distinctly  averred  in  the 
complaint.  The  more  dliBcuIt  question  is,  whether  such  proof 
can  be  admitted  where  there  has  been  no  such  averment 
Upon  this  question  there  is  a  conflict  of  authorities.  Those 
who  hold  such  ayerment  a  necessary  prerequisite  go  upan  the 
well-settled  doctrine  that  two  causes  of  action  cannot  be  com* 
bined  and  prosecuted  in  one  suit,  and  that  any  special  cir- 
cumstance  in  aggravation  of  damages  should  be  alleged  in 
the  declaration.  The  other  and  weightier  class  of  authori- 
ties proceed  upon  the  idea  that  when  a  contract  for  future 
marriage  has  been  entered  into,  the  relation  between  the  par- 
ties is  in  the  nature  of  a  trust,  and  that  the  seduction  of  the 
female,  while  thus  engaged,  is  in  itself  a  breach  of  the  promise 
of  marriage,  which  is  held  to  embrace  an  obligation  and  un- 
dertaking to  protect  and  respect  until  the  marriage  is  lawfully 
consummated;  hence  the  evidence  of  seduction  is  admitted 
(wliether  directly  averred  or  not  in  the  declaration)  as  proof 
of  the  violation  of  his  promise  by  the  defendant:  See  8  Suth- 
erland on  Damages,  316,  317;  2  Sedgwick  on  Damages,  147, 
and  notes. 

Various  exceptions  were  taken  upon  the  trial  to  the  admis- 
sion of  certain  testimony  as  to  the  pecuniary  condition  or 
wealth  of  the  ^iefendant  That  offered  upon  this  subject  by 
the  plaintiff  all  tended  to  prove  the  estate  of  the  defiondant  at 
the  time  of  his  breach  of  promise,  or  during  the  time  when  he 
might  reasonably  have  been  expected  to  fulfill  it  Although 
some  of  it  consisted  of  instruments  executed  after  suit  was 
instituted,  yet  those  instruments  contained  admissions  by  the 
defendant,  who  executed  them,  throwing  light  upon  his  pecu- 
niary condition  during  the  period  named  and  before  suit.  Such 
testimony  is  admissible  for  the  purpose  of  showing  the  loss 
which  the  plaintiff  has  sustained  by  the  non-fulfillment  of  the 
oontraoL  The  jury  should  take  into  consideration  the  rank 
and  condition  of  the  parties  and  the  pecuniary  standing  of  the 
defendant,  as  tending  to  illustrate  the  advantage  which  the 
plaintiff  would  have  secured  by  the  marriage:  See  Riddle  y. 
McOinnU,  22  W.  Va.  263;  3  Sutherland  on  Damages,  323;  Clem 
y.  Holmee,  33  Oratt.  726;  36  Am.  Rep.  793.  The  general  rule, 
however,  in  all  such  cases  is,  that  no  evidence  can  be  given  of 
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any  fact  having  a  tendency  to  aggravate  or  diminish  the  dam- 
ages, which  has  occorred  after  the  commencement  of  the  suit. 
This  role  would  properly  preclude  evidence  of  the  defendant's 
pecuniary  condition  at  the  time  of  trial,  unless  followed  up 
by  testimony  connecting  it  with  his  previous  circumstances. 
Hence  there  was  no  error  in  excluding  such  evidence  from  the 
jury. 

Neither  did  the  court  err  in  admitting  evidence  of  plaintiff's 
good  character,  because  the  defendant  had  previously  intro- 
duced certain  letters,  and  marked  and  examined  the  plaintiff 
upon  certain  passages  thereof  intended  to  cast  a  cloud  upon 
her  character;  and  character,  when  attacked,  can  always  be 
sustained  by  reputation,  and  seldom  in  any  other  way.  The 
rale  that  nothing  is  admissible  in  aggravation  of  damages 
occurring  after  suit  commenced,  as  laid  down  by  Mr.  Sedg- 
wick (2  Sedgwick  on  Damages,  160),  is  subject  to  the  excep- 
tion that  the  nature  of  the  defense  at  the  trial  may,  in  certain 
instances,  aggravate  the  damages:  8  Sutherland  on  Damages, 
820.  But  I  know  of  no  exception  to  the  rule  that  would  ren- 
der admissible  the  evidence  excepted  to  by  the  defendant,  as 
set  out  in  his  eighth  bill  of  exceptions.  The  court  permitted 
the  plaintiff  to  introduce  a  witness,  who,  in  reply  to  the  question 
whether  the  defendant  was  married  or  not,  answered:  ^*  I  heard 
he  was  married  since  this  suit  was  broughL"  This  testimony 
was  objected  to,  and  should  have  been  excluded  as  objection- 
able in  a  double  aspect:  1.  It  was  hearsay;  and  2.  It  was  a 
violation  of  the  rule  laid  down  above.  Another  witness  was 
allowed  to  testify  that  the  defendant  '^  was  reported  to  be  mar- 
ried to  Miss  Minnie  Cobum.'*  Now  Miss  Cobum's  name 
figures  to  a  considerable  extent  in  the  correspondence  between 
plaintiff  and  defendant,  as  introduced  on  the  trial;  and  this 
evidence,  embraced  in  the  eighth  bill  of  exceptions  respecting 
the  defendant's  subsequent  marriage,  may  have  influenced 
the  jury  in  estimating  the  damage  as  placing  defendant's  coo« 
duct  in  a  more  deceitful  and  unfavorable  light  It  is  impos- 
sible for  us  to  say,  therefore,  that  the  defendant  may  not  have 
been  injured  by  the  failure  to  exclude  this  improper  evidence, 
and  on  this  ground  the  verdict  must  be  set  aside,  and  the 
judgment  of  the  circuit  court  reversed:  See  Taylor  v.  BaUi- 
mwre  etc.  B.  IL  Oo.^  88  W.  Va.  40.  Having  reached  (his  con- 
clusion, it  is  unnecessary,  and  would  be  improper,  to  pass  on 
the  question  as  to  whether  the  damages  awarded  were  ex- 
cessive. 

Reversed. 
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yUmaxAQm  asd  DnroMW    Jhnrimi  of  Tmmmm  «v  Mabbiaob 

u  AdmiaaibLs  in  aa  aetioQ  lor  bcMflk  ol  pcomiM  to  mnrfys  2>q09fltt  ▼•  WnUmt^ 
76  Tex.  S02;  16  Am.  8k.  R«p.  906.  aad  note;  JTarii  t.  JVomI^  76  lad.  66«t 
40  Am.  Rep.  2276.  Thm  eridenot  k  mdmiMibl«  in  aggimTation  of  damigw, 
MtKbm^  V.  ^^pvra^  6S  W.  V^  41;  Ummkmm  t.  Awtov  26  K«kk  7S8; 
T.  fidbite.  66  Wia^iSl}  JM  v.  TOwnpnPn,  96  Ifa.  4M| 
Mich.  346;  86  Am.  Rap.  442.  and  note. 

Mabruoi  ajtd  DnroBGi-^BuuflB  ov  Pbokdv  to  Mjbbt— : 
or  Defkndamt*8  Wkaltb.  — In  an  aetioa  for  breach  of  promiM  to 
oridenoo  of  defendant^  wealth  la  admianbla  in  oompatiDg  tfaa 
faf«d  by  tha  plaintiff:  Daggm  v.  W^JIam,  76Tr.  688;  16  Am.  8t  Bap.  966^ 
and  note;  Senaett  v.  Bmm,  48  Miah.  646;  66  Am.  Bapi  442|  (MOm  w. 
man,  125  N.  Y.  214;  (Mm  ▼.  Mvmm  71  Wia.  664, 

Marriaoi  ahd  DiTOBon  —  Bu40bov  Fbomiu  10  Masbt^B^ 
^  Where  defendant  k  permitted  to  taatify  aa  ta  nimora  oalwilatad  ta 
tha  plaintiff  into  disrepnta  bofoto  tha  jnrj,  aha  maj  introdaoa  andanoi 
bar  good  ahanotar  far  Tiitaa  and  ahaatUgrs  Jmm  t.  Laifmmmf  IS  lad. 


Thomas  v.  Town  of  Gbaftok 


(M  Wan  TiBoxnu.  W^ 
MxMounon,  —  Fob  a  Lett  om  thb  Oooos  of  ▲  Sxeamoib  to  tfao  wiH 
azeontioo  creditor  is  not  liable,  nnlees  ha  waa  praaent  at  snoh  levy,  or 
otharwiae  directed,  aided,  or  abetted  il  Thia  mla  waa  bald  applicnbia 
wbara  tbo  Judgment  eraditor  waa  a  mnnieipal  aovpomtfam,  and  tha  not 
prooaada  of  tha  eaia  weca  paid  to  the  m^yar,  thoagh  it  wtm  fiarllMr 
that  saoh  proceeds  might  be  reooTored. 

MUKIdTAL  COBPOBATIOK*  —  A    TOWH    SbBOBAIIT  XV    ImVTIXQ 

nr  Fayob  of  thb  Town  la  not  performing  a  aovporata  fonotiao,  mm^ 
aoHag  aa  its  sarraat,  and  therafara  tiia  town  ia  not  aoavarahio  for  hia 
levying  an  tha  property  of  a  strangar  to  tha  tnUL 

W.  H.  Den^y  for  the  plaintiiF  in  orror. 

No  appearance  for  the  defendant  in  error. 

Lucas,  P.  The  mayor  of  tho  town  of  Qrafton  hMinig  Iok 
posed  fines  upon  one  A*  Thomao,  executions  theroibr  wont  iaSa^ 
the  bands  of  tho  town  sergoant,  who  levied  them  npon  oertain 
persQoaltj  olaimed  by  Phobe  Thomas  as  her  aeparale  ppo|^ 
erty,  and  having  kept  said  property  for  a  oonsideraUa  period 
sold  it  at  a  depreciated  valoe.  Phcsbo  Thomas  broof  ht  aoii 
against  the  town  before  a  jostioe,  and  a  jory  being  domoAdod^ 
they  rendered  a  verdict  for  1250,  and  the  jnstioe  gave  jadg-^ 
ment  aooordingly.  The  town  then  applied  to  the  circuit  oonri 
of  Taylor  County  for  a  writ  of  eeriioran,  whi<di  waa  refooed. 

The  law  is  well  settled  that  an  action  of  trover  and 
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flipn  can  be  maintained  against  a  sheriff  or  other  offloer,  who, 
having  an  ezecotion  against  A,  seiaes  and  converts  the  prop* 
ertyofB:  WutOmdw.  PQUerfield,9W.y9L^S.  But  in  order 
to  make  the  execution  creditor  liaUe,  he  most  have  been  pres* 
«fii  at  the  levy  and  seizore,  er  otherwise  have  directed,  aided^ 
^ir  abetted  the  same:  Collins  v.  Ifana,  15  W.  Va^  171;  Cooley 
'On  Torts,  458,  with  notes;  Addison  on  Torts,  sec  712. 

In  the  present  case,  I  do  not  find  any  sufficient  evidence  at 
«Qch  direction  or  connivance  on  the  part  of  the  defendant,  the 
town  of  Graftoa.  The  only  evidenee  on  the  snbjeet  is  the 
toflCimony  of  the  town  sergeant,  as  follows:  ^'  I  was  sergeant 
-of  the  town  ef  G-rafton  for  tiie  year  1882,  and  had  executions 
«gait)8t  Doc.  A.  Thomas  Sat  fiiies  imposed  by  the  mayor,  by 
virtue  of  which  I  levied  on  the  following  property,  to  wit, 
eleven  sacks  of  flour,  one  show-case  and  contents,  five  part 
boxes  of  tobacco,  one  barrel  of  cider,  one  barrel  of  sugar,  one 
keg  of  lard,  one  lot  of  brooms,  twenty-seven  candy  jars,  fifty 
pounds  of  ooOee,  all  of  which  Mrs.  Thomas,  the  plaintifll 
^claimed,  but  I  levied  on  it  as  the  property  of  Doc  A«  Thomas, 
I  kept  the  property  for  a  long  time  in  the  building  of  Thomas 
IfcGraw,  occupied  by  Phosbe  Thomas  as  a  storehoose,  and 
for  which  the  town  afterwards  paid  the  rent  Some  of  the 
town  sothorities  inetmcted  me  to  sell  the  property,  but  I  do 
«iot  remen^ber  who,  and  I  sold  it  and  turned  the  proceeds, 
after  deducting  costs  and  expenses^  over  to  John  W.  Deck, 
nMiyor  of  the  town.'' 

Cross-examined:  "After  deducting  die  costs,  I  paid  John 
W.  Deck  from  forty-five  to  forty-seven  dollars.  The  goods 
levied  on  bconi^t  from  fifty-one  to  fiftj-two  dollars  at  public 
aootion,  after  noAiee  of  sale.  I  ofiered  to  return  the  property 
to  Mis.  Thomas  before  sale,  but  she  would  not  receiye  it  at 
fhat  time.    Mrs.  Thomas  had  notice  of  sale.'' 

*^8ome  of  the  town  authorities"  is  a  very  vague  and  loose 
expression,  and  cannot  by  any  sort  of  intendment,  however 
liberal,  be  nade  to  amount  to  proof  that  the  council  of  the 
town,  or  e^ran  its  chief  executive  officer,  the  mayor,  ever  di« 
vested  this  seiaure  or  salcw  The  sergeant,  being  cross-exam- 
ined, testified  that  he  sold  the  property  seized,  and  turned 
«ver  the  net  proceeds,  amounting  to  forty-seven  dollars,  to  the 
aaayor*  For  this  amount,  in  any  action  «b  eontnictu^  for 
money  had  and  received,  there  can  be  no  doubt  the  town 
would  be  liable.  But  this  liability  would  not  support  the 
present  verdict,  which  was  for  $250. 
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There  is  another  view,  which  oounsel  for  the  defendant  in 
error  have  advanced,  which  it  is  proper  to  dispose  o^  and  that 
is,  that  the  illegal  seisure  by  the  town  sergeant  was  an  act 
for  which  his  superior,  the  town  itself,  was  responaiblo.    But 
it  will  be  observed  that  for  the  porposes  of  ezecnting  writs  the 
sergeant  is  not,  strictly  speaking,  a  ^  municipal  oflScer/'  but 
is  acting  rather  as  a  civil  officer  of  the  state,  just  as  a  con- 
stable or  sheriff.    Many  officers  occupy  this  double  relation. 
*'  In  this  country,"  says  Mr.  Dillon,  ^  the  officers  of  municipal 
corporations  are  in  many  respects  public  officers,  being  charged 
by  legislative  enactment  with  duties  which  concern  both  the 
corporation  and  the  public  at  large '':  1  Dillon  on  Municipal 
Corporations,  sec.  237  (1876).  The  sergeant,  in  serving  a  sum- 
mons or  levying  an  execution,  which  runs  in  the  name  of  the 
state,  cannot  be  said  to  be  performing  any  corporate  functions, 
nor  to  be  acting  as  a  servant  of  the  municipal  corporation: 
See  Const  W.  Va.,  art  2,  sec.  8.    The  code  recognises  a  town 
sergeant  as  a  public  officer,  and  provides,  in  the  chapter  on 
justices  and  constables,  that  ^  when,  for  any  cause,  it  is  unfit 
for  an  execution  or  order  of  sale  to  be  directed  to  a  constable, 
it  may  be  directed  to  the  sheriff  or  sergeant  of  a  town  or  vil- 
lage ":  Code,  o.  60,  sec.  188.    We  hold,  therefore,  that  in  levy- 
ing and  enforcing  this  execution,  the  sergeant  was  acting,  not 
as  a  municipal  officer  strictly,  but  as  a  public  civil  officer,  and 
hence  the  doctrine  of  respondeat  euperior  has  no  application: 
Ree  Fry  v.  AlbemarU  Co^  86  Va.  196;  19  Am.  St  Rep.  879, 
cited  in  a  note  to  section  968,  Dillon  on  Municipal  Corpora- 
tions (1890). 

In  accordance  with  the  views,  and  for  the  reasons  above  set 
out,  we  think  the  circuit  court  erred  in  refusing  the  writ  of 
^riiorari;  and  its  judgment  in  that  matter  is  reversed,  and  it 
^B  ordered  that  said  circuit  court  do  issue  the  writ  as  prayed 
for  in  the  petition,  and  do  hear  and  determine  the  matter  at 
its  own  bar,  as  provided  by  chapter  110  of  the  code  of  1887. 
The  summons  in  the  justice's  court  having  issued  **for  the 
r'vovery  of  money  for  the  conversion  of  personal  property," 
should  the  evidence  establish  that  any  of  the  proceeds  of  prop- 
el ty  properly  belonging  to  the  plaintiff  was  received  by  the 
df  landant,  the  town  of  Qrafton,  its  mayor  or  treasurer,  I  see 
no  reason  why  the  circuit  court  should  not  give  judgment  ton 
tlie  «ame  in  this  proceeding,  as  above  ii 
Cause  reversed  and  remanded. 
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Bnooronr— LuBiuTT  or  JusoirBm  Cua>mm,  wok  Onxout*!  Lett  ok 
Wboho  PBOPnrxT.  —  Whan  ma  offiscr  UtIm  vpon  «X0iiipt  proparty*  tha 
JQdgmant  craditor  will  not  ba  raapooaiMa  whan  ha  is  aol  praaant  wid  naithar 
dliMto  nor  Msanta  to  tha  laTj:  AiMitf  ▼.  fTott*-,  180  Maak  631|  15  Am.  St 
Rap.  230,  and  nota;  Xanli  ▼.  Okmdmrt,  5  Lrad.  687|  44  An.  Dacb  8S»  and 
■Ola;  note  to  KUtrtdgt  t.  f  mind;  80  Am.  Dae.  512. 

MmrioiPAL  CosrosATzojis— Lusiumr  ioe  Aon  «v  Aomnm  —A  mnni- 
aipnl  oorpomtion  ia  not  linbla  for  tha  miaoondaot  or  omiadona  ^  Iha  aganta 
•mployad  to  aarry  ont  ifta  poUtionl,  diMretionnry,  and  lagUlntiTa  fonetUmii 
Tha  rnla  la  otharwiaa,  whan  anoh  agenta  ara  in  tha  diaohnrga  of  minialarial 
or  ipaci6ad  datiea  asanmad  in  aonaidemtion  of  priTilagaa  oonfarrad  by  tha 
mnnieipal  chartart  Rkhmmi  t.  Lcmg^  17  Ointt  S75;  04  Am.  DaOi  401,  md 
nola.  A  mnnioipnl  oorpomtion  ia  linbla  far  tha  aaisnra  by  ita  oflloara  of  prop* 
arty,  in  pnraunnoa  of  ita  ordinanoaai  whan  anoh  aaimra  haa  baan  Titintad  1^ 
tho  anbaaqnant  oondnet  of  ita  offloani  itcNnii^ord  ▼•  Ma^m\  0  Ijk  110|  SO 
Dae.  487«  and  notn. 


WiLLIAllSON   t^    NbWPOBT     NbWS    AND   MI88I88IPPI 

*    Valley  Company. 

|M  Wnar  YtnoiniA,  667.1 

Pluonc&  — DnmuoR  to  Btioircb  admita  all  that  may  ba  raaaonably 
infarrad  from  tha  OTidanoa  giran  by  tha  advaraa  party,  and  waivaa  all 
OTidanoa  in  oonflict  tharawith.  or  tha  oredibility  of  whioh  ia  iropaaehad, 
and  all  inferanoaa  from  tha  aWdanca  of  tha  party  damnrring  whioh  da 
not  naoaaaarily  follow  from  it. 

Railway  OonroBATiora— Aamfmoir  of  Rnxs  nr  Bhplotub.  —An  ann 
ployaa  aooapting  aanrioa  on  a  railway,  with  knowladga  of  tha  oharaotar 
and  poaition  of  atmotaraa  from  which  ha  ia  liable  to  raoaiTa  injury,  ean* 
not  oall  npon  his  amployar  to  make  alterationa  to  aacnra  hia  greater 
aafety,  nor  to  reapond  in  damagaa  for  injuriaa  reoaiTad  from  hia  want  of 
eara  while  paaaing  nndar  or  through  anoh  atmctnraa. 

Railway  OonronATioira.  -*Lr  a  Bridoi  ob  Tonvu.  through  whieh  a  brake- 
man  mnat  paaa  ia  too  low  to  permit  hia  pamaga  in  aafety  wlula  atanding 
npright  on  the  oar,  and  ha  ia  warned  of  thia  fact  at  or  before  he  entered 
into  the  aerrioe  of  the  corporation,  he  cannot  recover  damagea  beeanaa 
of  injnriea  inflieted  npon  him  by  anoh  bridge  or  tnnnel  by  hia  coming  in 
oontaet  with  it  when  atanding  npright  on  tho  car. 

£.  N.  Tavenner^  FtfMon  and  MeDonaU^  and  OtUan  amd 
Miehiey  for  tho  plaintiff  in  orror. 

8inym$  and  Endtno^  for  the  defendant  in  error. 

BNOLiflH,  J.  This  is  a  writ  of  error  to  a  judgment  of  the 
eironit  oonrt  of  Cabell  County^  rendered  on  the  fifteenth  day 
of  Maroh,  1889,  in  an  action  of  trespass  on  the  ease,  in  which 
B.  Williamson,  administrator  of  the  estate  of  J.  F.  William- 
son,  deoeaaed,  was  plaintiff,  and  the  Newport  News  and  Mia- 
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■iestppi  Vmlley  Oomfsay, «  oorporKtioii,  wmi  defendftoi.  Tlie 
plaintiff  in  flsid  actkm  Bought  to  recover  from  the  defendant 
companj  daniages  to  the  amount  of  ten  thoasand  dollars  far 
Gausing  the  death  of  the  plaintiff's  intesLatey  J.  F.  Williai»* 
son,  by  the  negligenoe  of  tho  «aid  defendant,  and,  as  tbe 
plaintiff  allegee,  without  any  negKgenoe  on  the  part  of  «dd 
J.  F.  WilHamson.  The  caee  was  decided  trpon  a  demurrer  to 
the  evidence  in  the  court  below,  which  evidence  is  set  forth  in 
the  record,  under  the  rule  of  practioe  which  .prevails  in  snch 
esses;  and  in  considering  the  propriety  of  the  action  of  the 
court  below  in  sustaining  the  demurrer  to  the  evidence,  the 
practice  requires  us  "  to  consider  the  demurrant  as  admitting 
all  that  may  be  reasonably  inferred  by  the  jury  from  tbs  evi- 
dence given  by  the  other  party,  and  as  waiving  all  the  evidence 
on  his  part  which  contradicts  that  oSered  by  the  other  party, 
or  the  credit  of  which  is  impeached,  and  all  inferences  from 
his  own  evidence  which  do  not  necessarily  flow  firom  it": 
Muhleman  v.  National  Ins,  Co.<,  6  W.  Va.  608;  Lee^s  Eafr9  ▼• 
Virginia  etc.  Bridge  Go^  18  W.  Va.  290;  AU^  ▼.  BwrtUU^  20 
W.  Va.  46;  and  Garrett  v.  JBaumy,  26  W.  Va.  845i 

It  appears,  from  an  examination  of  the  evfdenee  under  tMi 
rule,  that  the  plaintiff  ^s  intestate  was  employed  by  tiie  Ches- 
apeake and  Ohio  Railway  Company  for  about  six  months  in 
the  year  .1885,  and  that  he  was  employed  by  thai  oempany 
from  the  iburth  day  of  April,  1886,  mitil  the  12th  of  Augnst^ 
1888,  each  time  acting  as  brakeman,  and  that  whfle  he  was 
so  employed  in  the  year  1886,  he  was  running  on  said  freight 
trains  between  Huntington  and  Canaeltony  West  Virginia; 
that  some  time  in  July,  1886,  said  railway  eompwiy  com- 
menced doing  business  in  the  name  of  the  Newport  News  and 
Mississippi  Valley  Company,  and  was  so  operating  said  road 
at  the  time  the  plaintiff  was  injured.  It  also  appears  that  at 
the  time  the  plaintiff  entered  the  service  of  tiM  Chesapeake 
and  Ohio  Railway  Company,  on  the  4th  of  April,  1886,  that 
he  agreed  to  study  the  rales  governing  employees  en  said  read 
carefully,  to  keep  posted  and  obey  thera;  and  on  ezaminaetioa 
at  that  time,  when  asked,  ^*  Do  you  know  that  bridges,  indud- 
eluding  highway  bridges  and  tunnels,  on  this  line,  are  too  low 
to  clear  a  man  standing  on  a  bex«<»r7"  answered,  '*  Yes/*  So 
for  as  the  €nipk>jees  of  said  railroad  were  conoemed,  no 
efaanges  appear  to  have  been  made  in  the  rules,  managsment, 
and  regulations  The  name  of  the  company  managing  the 
road  was  ehanged,  and  the  voachers  iMre  paid  tbem,  after 
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Jolf^  1880^  by  tha  Newport  News  aud  Mississippi  Valley 
-Company^ 

Haw  tha  plaintiff's  intestate  came  to  his  death  does  not 
aJSOLrmatively  appieaz,  but  circumstaneea  would  seem  to  indi- 
cate that  hia  death  endued  from  coming  in  contact  with  a 
bxidQs  wbtok  spans  aaid  railroad  at  a  point  between  Hurri« 
cane  and  Milton  stations.  This  ia  the  theory  claimed  by  the 
plaintiff^  and  aasum&Dg.  it  to  be  the  correct  one,,  it  appears 
from  the;  testimony  q£  the  engineer^,  Poindezter^  wha  was  in- 
trc^uoed  by  the  plaintiff,,  that  he  saw  the  plaintiff's  intestate 
«t  HiirrLcane;  that  he  gpt  up  oa  his  engine^  and  set  his  Ian- 
tficn  down,,  about  filve  o'clock  ia  the.  morning,  on  the  twelfth 
4a|i  oC  Ajugust^  by  standard  time,  which  is  twenty-four  min- 
vitae  faster  than  sun  timc^  anA  accofding  to  the  evidence,  it 
would  take  about  twelve  minutes  to  xun  from.  Hurricane  to 
tbia  bzidgei.  When  the  bridge  was  reached^  then^  it  lacked 
twelve  minutes  by  sun  time  of  being  fiye  o'clock;  and  the 
court  will  taka  jcuiidal  cegnizance  of  the  fact  that  en  the  12th 
«C  A»g]ast»»  1886^  the  sua  rose  at  that  place  at  seven  minutes 
m&ae  fiveo'deek^  so  that  it  lacked  about  nineteen  minutes  of 
flunrisaat  thfrtimesaid  freight  train  passed  under  said  bridge. 
He  did  net  need  bis  lantern^  foe  the  eng^eer^  Peiadexjter,  tes- 
tifies that  he  left,  it  sitting  on  the  engine.  He  alao  states  that 
it  waa  &  dampff  deudy  morning;  that  the  bridge  was  on  a 
straight  line,  and^  gpiug  west^  it  could  be  seen,  for  &  half-mile. 
Ms.  Keaaal,  who:  waa  &  fiseman  on  the  train  at  the  time,  testi- 
fiea  that  plaintiff's  intestata  said  he  waa  going  on  top  of  the 
car;,  that  aa  he  went  out,  some  cinders  got  in  his  eyes.  He 
atappfd  and  tabbed  them;  then  came  back  down;  then  he 
etarted  hack  ag^n;  thatnothiag  was  aaid  to  him  about  going 
oat,  only  he  told  binx  ta  Look  out  for  the  overhead  bridge; 
that  hei  aaid  something  in  reply,  but  witnesa  did  not  know 
what  itk  waa;  that  be  gpt  upoa  the  car,  and  stood  for  a  minute 
ia  iighi^t  tbea  he  disappeared;  and  that  from  hia  position  be 
conld  see.  a  maa  oa  the  ears  ten  or  fifteen.  &et;  that  deceased 
waa  fi)«nd  lyiag.  about  fifteen,  feet  from  the  other  end  o£  the 
car. 

Aa  thia  unfortunate  accident  oeourred  in  the  day-time,  and 
not  at  nightp,  I  da  not  regard  the  question  aa  to  whether  the 
guards  or  wbippLng-atringa  were>  in  proper  order  at  the  time 
the  injnry  oocoried  aa  material^  because  the  office  of  these 
gnacda  ia  to  give  warning  of  the  fact  that  a  bridge  is  near 
when  it  cannot  be  seen;  but  if  the  question  was  material,  it 
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is  clearly  shown  by  the  evidence  of  the  plaintiff't  wiines 
Nugent  that  the  guards  were  in  proper  condition  at  the  time 
of  the  accident  It  also  shows  that  said  bridge,  althongh  not  a 
county  bridge,  was  used  by  the  public,  and  that  a  county  road 
passes  over  it  The  greater  portion  of  the  rest  of  the  evidence 
bears  upon  the  question  as  to  whether  the  plaintifiTs  intestate 
came  to  his  death  by  coming  in  contact  with  said  bridge,  and 
in  my  view  of  the  case,  must  be  regarded  as  immateriaL  The 
plaintiff,  in  his  declaration,  avers  that  the  fact  that  the  bridge 
under  and  through  which  said  train  passed  was  low  and  anaafe 
was  unknown  to  said  J.  F.  Williamson,  but  he  utterly  fails  to 
sustain  said  averment  by  proof;  while,  on  the  contrary,  said 
Williamson  acknowledged  at  the  time  he  took  service  from 
said  company  that  he  knew  that  bridges,  including  highway 
bridges  and  .tunnels,  on  this  line  were  too  low  to  clear  a  man 
standing  on  box-cars;  and  at  the  very  time  he  was  approach* 
ing  the  bridge  where  he  lost  his  life,  tiie  witness  Eeasel  called 
his  attention,  and  told  him  to  look  out  for  the  low  bridge. 
How  this  unfortunate  accident  occurred  must,  to  some  extent, 
always  remain  a  subject  of  conjecture.  The  evidence  discloses 
that  when  he  left  the  engine  to  go  on  top  of  the  cars,  some 
cinders  got  in  his  eyes;  that  he  stopped,  and  rubbed  them; 
then  came  back  down;  then  he  started  back  again;  that  he 
got  on  top  of  the  car,  and  stood  for  a  minute  in  sight;  then 
he  disappeared.  He  may  have  gotten  more  cinders  in  his 
eyes.  At  any  rate,  he  was  delayed  in  returning  to  the  engine, 
and  rubbing  his  eyes,  and  standing  again  for  a  minute,  after 
he  reached  the  top  of  the  cars  again.  And  all  this  time  the 
train  was  rushing  on  towards  the  bridge  on  a  down  grade,  with 
no  brakes  applied;  although  Mr.  Pdndezter,  when  asked,  "At 
what  point  was  it  the  duty  of  the  brakeman  to  put  on  brakes  f " 
replied,  **  Qenerally  about  a  mile  beyond  the  bridge  ";  mean* 
ing,  as  I  suppose,  east  of  the  bridge,  as  he  was  testifying  in 
Huntington.  The  train  was  running  towards  the  bridge,  and, 
as  a  matter  of  course,  the  smoke  and  cinders  from  the  engine 
would  be  between  said  Williamson  and  the  bridge;  and  snfier- 
ing  from  the  cinders  which  had  lodged  in  his  eyes,  it  is  but 
natural  to  suppose  he  would  turn  his  side  or  his  back  to  the 
smoke,  and  in  this  manner  he  failed  to  look  out  for  the  bridge, 
and  was  prostrated  by  it  Be  this,  however,  as  it  may,  the 
question  presented  for  our  consideration  and  determination  is, 
whether,  under  the  circumstances  detailed  in  the  evidence^  the 
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court  below  acted  properly  in  sustaining  the  demurrer  to  the 
evidence. 

In  the  case  of  Sheeler^B  Adrn^r  v.  Cheaapeahe  etc.  R,  R.  Co,,  81 
Va.  188,  59  Am.  Rep.  654,  there  was  but  one  count  in  the  dec- 
laration, the  gravamen  of  which  was,  that  the  deceased,  a  fire- 
man in  the  employment  of  the  defendant  company,  lost  his  life 
^irhile  in  the  discharge  of  his  duty  as  such  fireman  by  reason 
of  the  defendant's  negligent  and  careless  construction,  at  a 
ix>int  in  the  line  of  its  road,  of  a  bridge,  the  upright  sides  of 
^irhich  were  not  sufficiently  distant  from  the  engines  and  cars, 
^irhen  passing  over  same,  to  allow  and  permit  the  plaintiff's 
intestate,  as  such  fireman,  to  properly  discharge  his  duties  as 
fireman  without  incurring  unreasonable  risk  and  danger  to  his 
life  and  limbs;  and  also  that  by  reason  of  the  defendant's  care- 
lessness and  negligence  in  not  properly  constructing  said 
bridges,  and  the  upright  sides  thereof,  etc.,  the  plaintiffs  intes- 
tate, while  in  the  faithful  discharge  of  his  duty  to  said  defend- 
ant, was  thrown  against  a  certain  bridge,  and  the  upright  sides 
thereof,  etc.,  and  was  killed  by  means  thereof;  and  it  was  also 
averred  that  he  did  not  know,  and  had  no  means  of  knowing, 
of  the  defects  and  dangers  of  said  bridge,  although  the  same 
were  well  known  to  the  defendant  It  appears  from  the  evi* 
dence  in  the  case  that  Sheeler,  without  orders  and  unneoeo- 
Barily,  got  down  on  the  side  of  the  engine  and  tender,  holding 
with  his  right  hand  a  hand-holder  on  the  engine,  and  holding 
in  his  left  hand  a  small  hose  attached  to  a  spigot  on  tender, 
swung  his  body  out  and  forward  in  a  stooping  posture,  and 
attempted  to  extinguish  some  greased  woolen  ravelings  that 
were  blazing  on  the  box  of  the  driving-wheel,  when  he  was 
struck  by  the  side  of  the  bridge  and  was  killed.  The  court, 
in  its  opinion,  says:  '*The  settled  doctrine  is,  that  4n  order  to 
maintain  an  action  against  a  railroad  company  for  injuries 
received,  etc.,  it  must  be  proved  that  the  injury  was  caused 
by  the  negligence  of  the  defendant  or  his  agents;  and  it  must 
not  appear  from  the  evidence  that  want  of  ordinary  care  and 
prudence  on  the  part  of  the  person  injured  directly  contributed 
to  the  injury''';  referring  to  17  Am.  Railway  Rep.  263,  and 
cases  cited ;  also  to  Norfolk  etc,  R.  R.  Co.  v.  Furguson,  79  Va.  248. 
And  the  court  arrived  at  the  conclusion  that  said  Sheeler's 
administrator  was  not  entitled  to  recover. 

In  tlie  case  of  ClarVs  AdmW  v.  Richmond  etc.  JZ.  12.  Co.,  78 
Va.  709, 49  Am.  Rep.  894,  the  facts  are  very  similar  to  the  one 
under  consideration.    Clark  was  employed  as  a  brakeman  on 
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a  freight  train,  and  while  in  the  performance  of  hie  duty  on 
top  of  a  car,  hj  moonlight,  he  was  killed  bj  striking  a  high- 
way bridge,  not  high  enough  for  a  man  standing  erect  on  th<^ 
car- top  to  pass  nnder.  When  he  was  employed,  he  had  notice 
of  highway  bridges  which  were  too  low  to  pass  under  without 
stooping;  and  on  that  night,  leaving  the  station  next  the 
bridge,  he  was  warned  to  look  out  for  the  bridge.  On  nearing 
the  bridge,  a  co-brakeman|  seeing  him  standing  erect  on  the 
car-top,  shouted  to  him  to  stoop;  but  he  did  not  stoop.  In 
that  case,  as  in  this,  there  was  a  demurrer  to  the  evidence; 
and  the  court  sustained  the  demurrer,  holding  that  *'  though 
defendant  may  have  been  culpable  for  lowness  of  bridge,  yet 
Clark's' carelessness  contributed  to  the  injury,  and  defendant 
was  not  liable '';  and  also  that  'Hhe  risk  of  collision  with  such 
bridges  was  incident  to  the  employment  Clark  had  oppor- 
tunity to  know  of  their  dangerous  character,  which  must  have 
been  contemplated  when  he  accepted  employment** 

In  the  case  of  Owen  v.  Railroad  Co,^  1  Lans.  108,  it  waa  held 
that  a  brakeraan  in  the  employ  of  a  railroad  company,  while 
discharging  duties  in  the  line  of  his  employment,  upon  the 
toot  of  a  freight-car,  who  was  carried  against  a  highway  bridge 
and  sustained  injuries,  for  which  he  brought  an  action  against 
Mb  employer,  the  bridge  being  three  and  a  half  feet  higher 
than  the  top  of  the  highest  freight-oar  in  use  by  the  company, 
and  had  so  remained  for  many  years,  and  since  the  oonstmo- 
tion  of  the  railroad,  the  brakeman  having  entered  into  the 
employment  of  the  company  with  knowledge  of  the  position 
and  height  of  the  bridge,  and  having  had  opportunity  of  in- 
Ibrming  himself  as  to  its  continuance  in  the  same  position,  he 
ahould  have  been  nonsuited,  the  danger  from  the  bridge  being 
clearly  incident  to  the  labor  he  undertook  to  perform;  and 
that  **  in  view  of  the  brakeman's  knowledge  as  to  the  bridge, 
his  omission  to  avoid  the  accident  by  stooping  was  such  want 
of  ordinary  care  and  caution  as  would  have  defeated  his  ao- 
tion,  if  otherwise  maintainable." 

In  3  Wood's  Railway  Law,  1481,  the  author  says:  **  But 
where  the  servant  knows,  or  ought  to  know,  of  the  obstruction, 
he  cannot  recover  for  an  injury  received  therefrom,  because  by 
reason  of  his  failure  to  guard  against  it,  and  Delecting  to  do 
to,  he  is  treated  as  guilty  of  contributory  negligence  *';  citing 
Baylor  v.  Delaware  etc  R.  R.  Co.y  40  N.  J.  L.  23;  29  Am.  Rep. 
208.  The  author  also  says,  on  the  same  page:  **  Thus  in  the 
last  cited,  a  brakeman,  called  upon  suddenly  to  apply  the 
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brakes  to  a  train,  was  hit  by  the  roof  of  a  bridge  over  the  road, 
and  injured.  The  bridge  was  not  high  enough  to  permit  a 
person  to  stand  upright  on  the  cars  in  passing  through  it,  and 
it  appeared  it  was  not  usual  or  customary  for  railroad  com- 
panies to  build  their  bridges  with  an  elevation  sufficient  to 
enable  a  person  to  stand  upright  on  the  top  of  the  cars  in 
passing  through  them;  and  the  court  held  there  could  be  no 
recovery  for  the  injury,  upon  the  ground  that  the  plaintiff  was 
chargeable  with  knowledge  of  the  method  of  buHding  such 
bridges,  and  assumed  the  risk  incident  thereto*':  See  Oihson 
V.  Erie  Ry  Co.,  63  N.  Y.  449, 20  Am.  Rep.  652,  where  it  is  held 
that  ^  where  a  servant  enters  upon  employment  from  its  nature 
necessarily  hazardous,  he  assumes  the  usual  risks  and  perils 
of  the  service,  and  also  those  risks  which  are  apparent  to  ordi- 
nary observation.  If  he  accepts  service  with  knowledge  of  the 
character  and  position  of  structures  from  which  employees 
might  be  liable  to  receive  injury,  he  cannot  call  upon  his  mas- 
ter to  make  alterations  to  secure  greater  safety,  or  in  case  of 
injury  hold  him  liable.'*  See  also  the  case  of  Rains  v.  8t. 
Louis  eie,  IPy  Co,,  71  Mo.  165,  86  Am.  Rep.  459,  third  section 
of  syllabw,  where  it  is  held:  '*If  a  brakeman  knows  that  a 
foot-bridge  over  the  railroad  upon  which  he  is  employed  is  too 
low  to  permit  a  man  standing  erect  on  the  top  of  a  freight-car 
to  pass  under  it  in  safety,  and  nevertheless  remains  in  the  ser- 
vice of  the  company,  and  while  passing  under  the  bridge  on 
the  top  of  a  freight-car,  standing  erect,  and  is  killed  by  coming 
in  contact  with  the  bridge,  the  company  is  not  liable.''  See 
also  PiUshwrgh  etc.  R.  R.  Co.  v.  Sentmeyer,  92  Pa.  St.  276;  87 
Am.  Rep.  684;  BcUtimore  etc.  R.  R.  Co.  v.  Strieker ,  51  Md.  47; 
84  Am.  Rep.  291. 

That  the  plaintiff  intestate  had  ample  opportunity  to  become 
acquainted  with  this  portion  of  said  railroad,  and  with  this 
particular  bridge,  is  clearly  shown  by  the  evidence.  When  he 
made  application  for  service  as  freight  brakeman,  on  the  4th 
of  April,  1886,  he  was  asked,  "  Were  you  ever  employed  by 
this  road?  Where  and  in  what  capacity  f  "  and  answered,  **  Yes, 
sir;  in  the  year  1885,  about  six  months  as  brakeman";  and 
P.  O.  Pine,  a  witness  for  the  plaintiff,  when  asked,  '*  How  long 
did  Williamson  run  on  this  road? "  answered,  ''I  don't  know; 
be  was  here  twice";  and  when  asked,  ^*  Where  did  he  run 
from?"  answered,  **From  Huntington  to  Cannelton."  The 
bridge  at  which  it  is  claimed  the  injury  was  received  ip  shown 
to  be  on  the  road  between  these  two  points;  and  Mr.  Poindex- 
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ter,  a  witness  for  the  plaintiff,  stated  that  he  was  running  a 
freight  train  between  Huntington  and  Cannelton,  and  wiien 
asked  how  often  he  passed  under  said  bridge,  answered:  ''I 
could  n't  say.  I  pass  under  it  sometimes  twice  every  twenty- 
four  hours/'  —  clearly  showing  that  employees  on  the  freight 
trains  between  these  points  were  not  lacking  in  opportunity  to 
become  acquainted  with  this  bridge.  Counsel  for  the  plain- 
tiff in  error  rely  upon  the  case  of  Baltimore  etc.  IL  IL  Co.  t. 
Rawan^  104  Ind.  88;  but  it  is  clearly  apparent  that  that  caae 
ia  very  different  from  the  one  at  bar.  The  second  section  of 
the  iyllabus  reads  as  follows:  **  Where  a  railroad  company  has 
constructed  and  maintains  a  bridge  over  its  track,  with  knowl- 
edge that  it  is  of  insufficient  height,  and  dangerous  to  its 
employees  in  the  discharge  of  their  duties,  it  ia  liable  to  a 
brakeman,  ignorant  of  the  danger,  who  is  injured  while  pass- 
ing under  such  bridge  in  the  performance  of  his  duties." 
And  so  with  the  case  of  Kane  v.  Northern  Cent.  IPy  Co^  128 
U.  S.  91.  The  facts  in  that  case  are  very  different  from  the 
case  under  consideration.  In  that  case,  a  brakeman  was  in- 
jured by  reason  of  a  broken  step  to  one  of  the  cars,  which 
caused  him  to  fall  from  the  train.  The  plaintiff  ascertained 
the  fact  that  the  step  was  broken  after  the  cars  had  started, 
and  the  conductor  promised  to  drop  the  car  out  that  had  the 
broken  step,  during  the  night,  but  failed  to  do  so.  The  cars 
were  similar,  and  the  plaintiff  was  easily  deceived  as  to  the 
fact  whether  the  car  with  the  broken  step  had  been  dropped 
or  not;  and  the  court  held  it  error,  oq  account  of  the  peculiar 
facts  connected  with  the  case,  to  strike  out  the  testimony  from 
the  jury. 

In  the  case  of  Cooper  v.  PiiUburg  etc.  Ry  Co.^  24  W.  Va.  61, 
relied  upon  by  counsel  for  plaintiff  in  error,  while  it  holds 
that  the  master  is  bound  to  use  ordinary  care  in  supplying 
and  maintaining  suitable  instrumentalities  for  the  work  re- 
quired to  be  done,  it  also  is  held  in  that  case  that  **  the  ordi- 
nary risks  and  perils  incident  to  the  employment,  which  the 
servant  can  foresee  or  shun  or  avoid  or  guard  against  by  pru- 
dence, skill,  and  forecast,  are  assumed  by  him,  and  they  are 
supposed  to  enter  into  the  consideration  to  be  received  by  him 
for  his  services."  And  while  it  is  true  that  in  Illinois,  and 
perhaps  several  other  of  the  western  states,  it  has  been  held 
that  it  is  the  duty. of  a  railroad  company  to  so  construct  over- 
head bridges  as  to  prevent  them  from  being  dangerous  to  em- 
ployees walking  on  the  top  of  the  cars  in  the  performance  of 
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their  duties,  yet  the  great  weight  of  authority  in  Virginia, 
New  York,  Iowa,  Minnesota,  Missouri,  Maryland,  Masaaohu* 
setts,  and  New  Jersey  hold  in  accordance  with  the  passage 
above  quoted  from  24  West  Virginia,  in  regard  to  assuming  the 
risks  and  perils  incident  to  the  employment;  and  we  must 
hold  that  by  continuing  in  the  employment  of  the  defendant, 
after  he  had  every  opportunity  of  becoming  acquainted  with 
its  dangers,  he  assumed  the  risks  incident  thereta 

Looking,  then,  at  the  facts  disclosed  by  the  evidence  in  this 
case,  and  applying  the  rules  which  requires  us  to  disregard  the 
evidence  of  the  defendant  which  is  in  conflict  with  that  of  the 
plaintiff,  and  admitting  all  that  might  be  reasonably  inferred 
by  the  jury  from  the  evidence  of  the  plaintiff,  my  oonclusion 
is,  that  the  court  below  committed  no  error  in  sustaining  the 
demurrer  to  the  evidence,  and  the  judgment  complained  of 
most  be  affirmed,  with  costs  to  the  defendant  in  error. 

Railboam— Low  BBnwa — Ivjitbt  io  Baakxicav  fBoii.-*If  a  brake* 
BkMi  is  reMonably  notified  of  a  low  bridge,  ibis  pnti  bim  oo  bis  gaurd,  tad  if 
ho  f aile  to  ezeroiee  proper  care  to  avoid  coming  in  contact  witb  il^  be  it  gvilty 
of  oontribotory  negligence,  and  cannot  recover  for  injury  received  on  aoeoant 
thereof  t  LouUvUle  de.  B.  B.  Oo.  r.  Hail.  91  AU.  112;  94  Am.  St.  Rep.  803,  and 
Botes  note  to  LwUMe  tie.  JIJL  Co.  v.  Halt,  18  Am.  St  Bep.  88|  note  te 
8L  Lmdn  etc  B.  B.  Co,  v.  Irwlm^  1  Am.  8k  Bep^  S7i|  WiUkmu  v.  Ddamw 
i«6  JL  ir.  Cbw»  110  N.  T.  68& 


BuMSBT  t;.  Laidlbt. 

(N  Wbst  VlBOtinA,  7SL] 

A  Plbdosb  of  Noir-NMOTiABLB  Ghosm  or  Acnov  n  Biquibid  te  ezerdae 
leaaonable  care  and  diligence  in  tbeir  ooUeotion,  and  ia  liable  for  tbe  face 
valne  of  aoob  oboses  if  tbey  are  lost  by  reasoii  of  bis  inezcnsable  defaalt. 

Tbb  Holdbb  or  Collatbral  SBODBmis  must  Ubb  Bbasobablb  Gabb  abd 
l>iLiOBiroB  to  make  tbem  available,  and  if,  by  negligenoe,  wrongfnl  aek 
or  omission  on  bis  part,  loss  is  sustained,  it  must  be  borne  by  bim. 

OOOVTBBOLAIM.  ^  GOLLATBBAL  SbOUBITIBS  BATIMO  BBBB  OrVBV  TO  SbOVBB 

THB  Patmbnt  of  a  debt^  tbe  amoant  tbereof  will  be  dedncted  from  it^ 
wbere  the  creditor  permitted  them  to  be  lost  by  not  eseroiaing  ordinary 
diligence  towards  tbdr  ooUeetion* 

Simms  and  Endow^  for  the  plaintiffs  in  error. 
W.  8.  Laidley^  for  the  defendant  in  error. 

English,  J.    George  8.  Laidley,  being  indebted  to  James 
M.  Rumsey,  Josiah  Roads,  and  Joseph  0.  Reed^  partners. 
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Mng  %ariii6i8  «i  fttratsayy  Roads,  and  Reed,  executed  to  them 
four  notes,  ail  dated  ttie  fourtb  dajr  of  Noremfcer,  1867,  — tme 
fer  f846.%,  payable  Tiinety  days  after  date,  to  their  order,  aft 
ttieir  eoonting-Toom,  Portomouth,  Ohio;  one  for  I181.S0,  ]»t- 
aMe  thirty  days  after  date,  to  their  order,  at  die  earae  place; 
one  for  1162. 4K),  payable  iBZty  days  after  date,  to  thcSr  order, 
at  their  eaid  eounting-rooiD;  and  anottier  (or  $180.68,  payable 
to  their  order  sixty  dcys  after  date,  at  their  countiDg^oam 
a'feresaid. 

On  the  fourteenth  day  of  April,  1868,  the  foUomug  paper 
was  signed  by  said  firm  of  Rumsey,  Roads,  and  Reed,  and  aaid 
G^rge  R.  liaidley:  ^'ReeeiTed  of  Hr.  George  S.  Laidley.as  M- 
lows:  His  claim  of  a  oertahi  note  of  John  Morris  and  James 
R.  Morris,  to  order  of  C.  T.  Everett,  dated  December  1,  1B61, 
payable  on  or  before  January  1,  1864,  calling  for  ($900)  five 
hundred  dollars,  and  drawing  interest  from  its  date,  aceora- 
panied  with  a  copy  of  said  note,  certified  by  Joseph  S.  Miller, 
master  oommisBiooer,  oirouit  court,  Caibell  Coundy,  West  Vir- 
ginia, said  document  being  indorsed  by  <]eoTige  S.  Laidlej; 
also  a  note  of  A.  C.  Handlej  to  order  of  and  indorRed  by  John 
Laidley,  Jr.,  and  indorsed  by  George  B.  Laidley,  also  dated 
April  6, 1868,  and  payable  on  or  before  July  1, 186^  oalllng 
for  three  hundred  dollars  ($300).  The  condition  of  this  re- 
ceipt is,  that  the  proceeds  of  the  same,  when  collected,  are  to 
be  applied  to  the  said  George  S.  Laidley's  indebtedness  to  us» 
he  to  indemnify  us  for  all  costs  and  expenses  in  the  collection 
of  the  same,  and  we  to  return  to  him  all  that  may  be  over  and 
above  the  said  Laidley's  indebtedness  to  us,  and  he  to  make 
good  to  us  any  deficiency  in  the  same." 

On  the  '&th  of  January,  1876^  Jaiaes  M.  Ramsey  inoloaed  te 
said  George  6.  Laidley  a  statstat  ahewiag  thai  $404.07  had 
been  collected  as  proceeds  of  the  Hand  ley  note  assigned  to 
said  Rumsey^  Roads,  and  Reed,  upon  the  condition  mentioned 
in  the  above  reoeipt,  which  had  been  applied  in  extix^uish- 
ment  of  said  Laidiey's  aote  for  $!81.SQ,  dated  November  4, 
1867,  and  also  in  extinguiiihment  of  his  note  for  $182.40,  dated 
Noveml^r  4,  1867,  and  the  interest  on  same  $29.39,  aggregat- 
ing $393.49,  leaving  a  balance  of  $10.58,  which  was  applied  as 
a  credit  on  said  Laidiey's  $646.86  note,  held  by  said  Rumeey, 
Roads,  and  Reed.  On  the  aecoad  day  of  June,  1876g  said  firm 
of  Rumsey,  Roads,  and  Reed  brought  an  action  of  aasumpgit 
ill  the  county  court  of  Cabell  County  against  said  George  S. 
Lnidley  on  said  note  for  $646.36,  executed  by  said  George  S. 
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Laidky,  avni  payaMe  to  fkeSr  order  nfaiBty  daya  after  date, 
whick  note  bean  date  Koyember  4, 1867,  wlricb  action  was  8ub- 
eeqimtiUy  transferred  to  the  circuit  court  of  said  county.  The 
^feifdaTit  demurred  to  tbe  plaintiff's  declaration,  which  de» 
tnuTPer  was  sustained,  and  on  leaTe  the  plaintifb  amended 
t^Mir  •declanation,  and  the  defendant  again  demurred,  and  his 
defnurrerto  the  amended  declaration  was  overruled;  and  on 
ihe  fourteenth  -day  of  May,  1*890,  the  parties  waived  a  trial 
by  jury,  and  the  questions  of  law  and  bet  arising  on  the  is- 
sues ttieraa  were  submitted  to  the  judgment  of  the  eourt  in 
Ken  of  a  jury;  and  tbe  court,  having  heard  the  evidenoOi 
feund  fur  the  plaintiffs,  and  assessed  their  damages  at  $200.70, 
•nd  rendered  judgment  for  that  amount,  with  interest  thereon 
fiofli  the  ftfteenMi  tlay  i>f  May,  1890,  until  paid,  and  costs. 

Tbe  folkmrng  facts  were  agreed  to  by  the  parties,  wlricb 
were  submitted  to  the  court:  *^  There  was  pending  in  the  civ- 
CBfit  court  of  Cabell  County  a  creditors'  bill  against  the  estate 
of  Morris,  the  maker  of  t3xe  Bve-huodred^doUar  note  spoken  of 
in  the  above  ceceipt  or  agreement  in  1868,  at  the  time  when 
ikeit  agreement  was  entered  into.  The  originat  note  was  on 
file  in  thaA  suit  as  a  charge  against  tbe  estate  of  Morris  at  the 
time  -dl  the  transfer  spoken  of.  Out  of  the  proceeds  of  the  side 
of  the  Morris  estate  was  realized  by  the  plaintiffs  $191.70,  in 
1888,  which  was  credited  on  the  1646.86  note.  Said  suit  it 
still  pending  in  the  circuit  court  of  Cabell  County,  and  this 
amoutft  was  all  that  was  ever  realized  or  could  be  realised 
from  the  Morris  estate.  The  plaintrfili  took  no  «teps  at  any 
time  te  eollect  or  attempt  to  collect  aaid  five-faundred-dollar 
note,  or  any  part  thereof,  from  C.  T.  Everett,  the  payee  and  in- 
dorser  thereof  in  bis  lifetime,  tmr  against  his  estate  after  his 
death.  C.  T.  Everett  died  in  1867,  leaving  an  estate  amply 
sufficient  to  pay  off  the  whole  of  said  note.  In  1872,  his  ex- 
ecutor diebursed  and  distributed  his  estate  to  his  children. 
In  1888,  when  the  Morris  estate  was  finally  cleared  up  and 
settled,  the  estate  of  C.  T.  Everett  bad  been  so  completely 
wound  up  and  iHstributed  that  nothing  remained  of  said  estate 
that  had  not  passed  into  tbe  bands  of  his  chndren." 

These  were  all  the  facte  before  tbe  court,  and  the  court  found 
that  the  $100,  tbe  $181.50,  and  $182.40  notes  had  been  paid  by 
the  defendant;  and  that  tbe  $646.36  note,  with  its  interest,  was 
due  to  the  plaintiff  from  the  defendant,  subject,  however,  to  be 
credited  with  tbe  full  amount  of  the  $500  note  first  spoken  of 
in  said  agreement,  with  interest,  whidi  left  a  balance  due  on 
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said  note  of  1140;  also  that  the  plaintiffs  were  entitled  to  a 
reasonable  fee  for  making  collection^  which  the  court  fixed  at 
$130,  making  the  whole  amount  of  recovery  in  finvor  of  the 
plaintiffs  $270;  to  which  rulings  and  findings  of  the  ooort  the 
plaintiffs  excepted,  and  moved  the  court  to  set  aside  the  said 
rulings  and  judgment,  and  grant  them  a  new  trial,  which  mo- 
tion the  court  overruled,  and  entered  judgment  upon  said 
finding  for  said  sum  of  $270,  and  the  plaintiffs  applied  for  and 
obtained  this  writ  of  error. 

The  question  presented  for  our  consideration  in  this  case  it, 
whether  the  plaintiffs  in  error  used  that  diligence  which  the 
law  requires  of  them  with  reference  to  the  collaterals  placed 
in  their  hands  by  George  8.  Laidley.    As  to  the  note  against 
Handley,  the  money  was  collected  on  it  and  applied  as  a  pay- 
ment on  said  Laidley's  indebtedness  to  the  plaintiffs  in  error; 
but  as  to  the  note  against  John  and  James  B.  Morris,  which 
was  payable  to  the  order  of  C  T.  Everett,  and  which  was  by 
said  Everett  assigned  to  said  Laidley,  the  plaintiffs  in  error, 
so  far  as  the  record  discloses,  used  no  diligence,  and  made  no 
exertion  of  any  kind  whatever,  to  secure  its  collection.    The 
note  appears  to  have  been  executed  by  two  parties,  John  Mor- 
ris and  James  B.  Morris,  and  it  appears  that  at  the  time  of 
its  assignment  to  the  plaintiffs  in  error,  it  had  been  filed  be- 
fore Master  Commissioner  Joseph  Miller  as  a  claim  against 
the  estate  of  John  Morris,  who  was  then  dead,  and  whose  es» 
tate  was  in  process  of  administration;  and  it  appears  that  in 
1888,  twenty  years  after  the  date  of  the  assignment,  the  plain- 
tiffs in  error  realized  $191.70  out  of  the  assets  of  said  John 
Morris's  estate,  and  applied  it  as  a  credit  on  said  note  tot 
$646.36.    What  they  did  towards  hastening  its  collection  does 
not  appear,  but  it  is  not  reasonable  to  suppose  that,  with  the 
use  of  anything  like  ordinary  diligence,  such  a  delay  should 
have  occurred.    We  do  not  find  in  the  record  a  copy  of  said 
Morris  note,  but  it  is  described  in  the  receipt  aforesaid  as 
signed  by  John  Morris  and  James  B.  Morris,  and  payable  to 
the  order  of  C.  T.  Everett,  on  or  before  the  first  day  of  January, 
1864,  calling  for  five  hundred  dollars,  and  drawing  interest 
from  date.    It  does  not  appear  to  have  been  a  negotiable  note, 
but  an  ordinary  promissory  note,  payable  to  the  order  of  C.  T. 
Everett    It  was  shown  that  $191.70  was  all  that  ever  was 
realized  or  could  be  realized  from  John  Morris's  estate  after  a 
delay  of  twenty  years,  but  it  was  not  shown  that  the  plaintiffs 
iu  error  ever  did  anything  to  speed  the  cause,  or  that  they  ever 
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employed  an  attorney  to  look  after  their  interesti  In  said  snit, 
although  the  defendant  in  error  agreed  to  indemnify  them  for 
all  costs  and  expenses  in  thd  collection  of  the  same;  and  al- 
though James  B.  Morris  appears  to  have  been  a  joint  maker 
of  said  note,  no  excuse  is  offered  for  not  pursuing  their  remedy 
against  him.  He  is  neither  shown  to  have  been  dead  or  insol- 
vent during  all  this  time,  and  yet  no  suit  was  brought  against 
him,  or  reason  assigned  for  not  doing  sa 

The  plaintiffs  in  error  had  the  right  to  withdraw  said  note 
from  the  file  by  leaving  a  oertified  copy  in  its  place,  and  to 
have  brought  a  proper  suit  against  James  B.  Morris,  but  no 
Btepa  of  any  kind  were  taken  to  enforce  its  collection.  The  reo- 
ord  nowhere  shows  that  the  defendant  in  error  ever  had  any  no- 
tice of  the  insolvency  of  the  estate  of  John  Morris.  Said  note 
for  five  hundred  dollars  was  filed  with  the  commissioner  at  the 
time  it  was  assigned  to  plaintiffs  in  error  by  George  8.  Laidleyi 
and  it  may  have  been  so  filed  by  C.  T.  Everett  before  the  same 
was  assigned  to  said  Laidley,  for  anything  that  appears  in  the 
record  to  the  contrary.  The  plaintifib  in  error  not  only  did 
nothing  themselves  toward  the  collection  of  said  note  from  the 
Morrises,  but  gave  the  defendant  in  error  no  notice  of  their  in- 
aolvency,  or  of  their  failure  to  collect  said  note,  until  the  eetate 
of  C.  T.  Everett  had  been  administered  and  distributed,  and 
nothing  was  left  out  of  which  said  Laid  ley  could  realiie  said 
note  from  his  immediate  assignor,  and  then  they  assert  and 
press  their  original  claim  against  said  Laidley. 

Did  the  plaintiffs  in  error  treat  the  collaterals  which  had 
been  placed  under  their  management  and  control  by  assign- 
ment in  such  a  manner  as  would  entitie  them,  under  the  law, 
to  return  the  uncollected  collateral  to  Laidley  and  recover  on 
their  original  clai  m  T  In  Colebrooke  on  Collateral  Secnrityi  sec- 
tion 442,  page  596,  the  author  says:  *^  The  pledgee  of  non-nego- 
tiable  choses  in  action  is  required  to  exercise  reasonable  care 
and  diligence  in  their  collection*';  citing  WhxUeh&rr.OharleiUm 
Oa$  Oo.^  16  W.  Va.  717.  And  in  the  conclusion  of  the  same 
section,  the  author  says:  **  The  pledgee,  however,  is  answerable 
for  the  face  value  of  non-negotiable  collateral  securities,  where 
they  are  lost  by  reason  of  his  inexcusable  default,  although 
such  loss  is  not  presumed  from  mere  non-collection";  citing: 
41  Ind.  204,  where,  in  the  case  of  Reeve$  ▼.  Plough^  it  was  held 
that  ^'  the  holder  of  such  collaterals  is  answerable  for  reason- 
able, but  not  extraordinary,  diligence  in  their  collection*';  also 
that  '*  if  collaterals  are  lost  for  want  of  reasonable  diligence, 
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tbm  creditor  Mding  them  mfi0l  neeomit  far  Hie  mnKmnt^  baft 
BQch  \om  ean  sot  be  preeamed  from  Ibe  mere  tmd  of  their  r»> 
nutining  anoollected  *';  and  thai  *if  coUaterals  are  held  t» 
secure  the  pa  jmeni  of  a  note,  and  before  jndgment  on  the  note 
there  has  beea  pay  merit  on  the  eenateralB,  er  mieh  want  of 
diK^nee  in  eotlecting  theeatne  as  to  make  the  bolder  respon* 
«ible  far  the  amount  of  tbem,  ttie  win  eonstitute  a  defense  to 
an  action  on  the  note,  and  it  ean  not  be  set  np  afterwards  as  m 
payment  of  a  judgment  on  the  note.** 

In  the  eaee  of  Krtt  Nat.  Bank  t.  Ztmieriondt,  16  W.  Tm. 
555,  Rimberlande  ga^e  the  bank  an  order  on  the  WeUsbnris 
Manirfacturing  Company  for  a  oertam  snm  of  money  as  ool- 
latoral  ee<writy  for  hie  indeMednesa  tr>  said  bank,  and  hi  that 
cate,  seventeenth  section  of  (he  fjfCbifrjM,  this  eonrt  held  that^ 
'*  if  sQch  order  was  i^eeived  as  collateral  seenrity  for  a  debt,  it 
wonM  be  the  dnty  of  the  payee  to  nse  reasonaUe  care  and 
diligence  to  make  it  arailable,  and  if,  by  negligence,  wiuiigful 
act,  or  omisnon  on  hie  part,  Iobb  was  sustained  on  this  order^ 
such  loss  should  be  borne  by  the  payee." 

Also,  in  the  case  of  Whitteher  t.  Chairiestrm  Oa$  Co*^  16  W* 
Va.  721,  the  ooart  held  it  to  be  "  well  settled  that  when  a  chos» 
in  action,  such  as  a  bond,  note,  or  accepted  order  on  «  thud 
person,  is  transferred  and  delivered  to  a  creditor  as  collateral 
seoarity  for  the  debt,  it  is  the  right  of  the  debtor  to  sue  upon 
such  chose  in  action  at  law,  and  if  neoeesary,  to  nse  the  nans 
of  the  legal  owner  of  such  chose  in  action ;  and  it  is  his  dnty  is 
use  reasonable  care  and  diligence  to  make  it  available;  and 
if,  by  negligence  or  wrongful  act  or  omisnon  on  his  part,  loss 
is  sustained  on  such  chose  in  action,  su<di  should  be  borne  hf 
the  creditor.'' 

See  also  Waieman  ▼.  GWdy,  10  Bosw.  208,  where  the  conrk 
held  that '*  a  creditor  receiving  from  his  debtor  as  coUatoral 
secarity  a  promissory  noto  made  by  a  third  person,  past  dos^ 
with  the  request  to  collect  and  apply  the  proceeds  to  the  i>ay» 
ment  of  the  debt,  thongh  without  any  express  direction  to  sns- 
upon  it,  incurs  the  obligation  to  nse  diligence  in  its  oollection» 
and  to  sue,  if  necessary.  In  such  case,  the  debtor  stands  in 
the  relation  of  guarantor  for  the  collection  of  the  noto,  and 
is  entitled  to  the  exercise,  on  the  part  of  the  holder,  of  SQcb 
diligence  as  is  required  of  a  bailee  for  hire  or  of  a  pledgee.** 
And  in  case  of  SZevta  v.  Marrow^  4  Ind.  425,  it  was  held  that 
'^a  creditor  who  receives  the  notes  of  third  persons  properly^ 
indorsed  to  him  as  collatoral  security  for  a  debt,  knowing  ths 
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makers  io  be  in  deabtful  eircuoafltaoces,  is  boand  to  Qse  rei^ 
can  able  diligence  to  coUad  them,  or  sbow  Bome  excuse  for  not 
doing  80,  but  extraordinaxy  diligence  ie  not  required.  If  the 
creditor,,  through,  hie;  laches,  fcils  to  realise  the  mooey  on  the 
uetee,  the  debtor  has  tiie  rigbt  to  treat  the  notes  as  a  satisfac- 
lioui,  so  fut  aa  tbej  gp,  of  the  debt";  and  that  '^  the  fijiding  of 
ihe  oouxt,  sittioft  a»  a  jury,  is  conclusive^  in  the  absence  of 
A  clear  preponderaaoe  of  eTidenoe."  See  also  Roberta  v. 
Thampaoru,  14  Ohio  SL  1;  82.  Aok  Deo.  465;  FowelVa  Advalr 
V.  Ilenry^  27  Ala.  612;  Brandt  on  SuretieSy  £19;  Kemmerer  y. 
WiUon^  ai  Pa.  Si.  110.  See  also  Lawr4U€€  y.  McCalmorU,  2 
f  fte^.  427,  wbere  it  is  held  that  '*  the  question  whether  or  not 
the  gjoaiantor  had  soffioient  notice  of  the  fisilnre  of  the  princi- 
pals to  pay  the  debt  was  a  questlen  of  fact  for  the  jury  ";  and 
that  *^  where  notes  are  deposited  for  collection  by  way  of  col- 
lateral security  for  an  existing  debt,  the  case  does  not  fall 
within  Hbm  stpiei  n\m  ot  commwcial  law  applicable  to  nego- 
triible  paper.  It  falls  under  the  general  law  of  agency,  and 
Che  agents  are  only  bound  to  use  due  diligence  to  collect  the 
<iebta."  See  also  Edwards  on  Bills^  p.  242,  sec.  344;  also  see. 
618,  p.  446.    See  alM  Ward  t.  Morgan,  &  Sneed,  79l 

The-question  in  this  case,  whether  the  note  against  the  Mor- 
rises, which  was  assigned  as  collateral  to  the  plaintiffs  in  error, 
was  lost  by  their  negligence,  or  want  of  ordinary  attention  and 
vigilance  on  their  part,,  and  the  degree  of  negligence  which 
would  fix  tbeir  Kability,  mtist  be  determined  upon  the  facts  of 
each  particular  case,  in  riew  of  the  general  rules  upon  the 
stibject;  and  where  the  case  is  presented  to  a  jury,  the  ques- 
tions of  fact  are  to  be  by  them  determined;  and  where,  as  in 
ihia  case,  the  eoart  is  substituted  in  lien  of  a  jury,  they  are  to 
be  determined  by  the  court;  and  as  we  have  seen  in  the  case 
cf  Sltvin  T.  Morrow,  4  Ind.  425,  the  finding  of  a  court,  sitting 
as  a  lury,  is  conclusive,  in  the  absence  of  a  clear  prepondezw 
mace  of  evideneeii 

In  the  case  of  Nutter  t.  Sydematricher^  11  W.  Ya.  535,  part 
6v  9ylt(»bv8y  it  was  held:  ^^In  a  case  tried  by  the  court  in  lieu 
of  a  jury,  the  plaintiff  in  error  must  be  regarded  as  a  demur* 
raAt  to  the  plaintiff's  evidence;  and  the  judgment  of  the  court 
below  will  not  be  reversed,  unless  it  is  plainly  erroneous."  In 
part  4,  same  case,  it  was  held:  ^Upon  a  writ  of  error  to  a 
judgment  rendered  by  the  court  under  such  circumstances, 
Ibe  inquiry  by  the  ajq)eilate  court  is.  Was  there  sufficient  legal 
evidence  before  the  court  below  to  sustain  the  judgment?  "   In 
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that  case,  the  writ  of  error  was  obtained  by  the  defenda&t  in 
the  court  below,  and  the  same  rule  would  applj  where  fbe 
plaintiff  below  is  the  plaintiff  in  error. 

In  Abrahams  t.  Sioann,  18  W.  Va.  275^  41  Am.  Bep.  On» 
this  court  held:  ^  When  a  case  is  tried  by  the  court  in  lieu  of  a 
jury,  it  ifl  not  an  error  for  which  the  appellate  court  will  re?ene 
to  hear  illegal  testimony.  •  •  •  .  In  such  case,  the  party  ez« 
cepting  must  be  regarded  as  a  demurrant  to  the  eyidenoe,  and 
the  judgment  of  the  court  below  will  not  be  reversed,  unless  it 
is  plainly  erroneous.'* 

Applying  these  rulings  and  principles  to  the  ease  nnder 
consideration,  I  am  of  opinion  to  afl&rm  the  judgment  of  the 
court  below,  and  the  plaintiffs  in  error  must  pay  the  oosts  of 
this  writ  and  damages,  as  required  by  law. 

Affirmed. 

Plsdgs— LeabUjITT  aw  Plbiwbb.  — Where  Am  vilse  el  a  Wag  ple^fti 
depreoUtea,  or  ia  lost  throagh  tho  nagUgonoo  of  tbo  pbdgefl^  he  wiU  bo  KiMo 
for  feho  lo«:  Cfooper  v,  Simpmm^  41  Minn.  46|  IS  Am.  81.  Bap.  S67»  and  Mte| 
Lamberton  ▼•  IftJidom,  12  Mian.  232;  00  Am.  Dea  SOI,  end  aotof  CVodbr  v. 
Monro$6,  IS  La.  Ann.  563;  86  Am.  Doo.  600;  (Jke(f€  t.  Pwr4§,  4S  Ia 
SSOx  Ooodwim  r.  Mntmrhnnttt  Loam  ola  Cbu.  108  IIoh.  ML 
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Bii  JumoATA.  —  OsDia  DnaoLTnie  am  Iivovoffuur  lamed  te 
iaaning  and  aeUing  of  oartain  bonda  of  a  mnnioipal  eorpotatieii, 
not  foUowad  by  a  final  Jndgmant  diamiaaing  the  hill»  ia  eondaaive  la  a 
aobiaqaont  anit  brought  to  raatratn  tho  lory  of  tazoa  to  pay  aaoh  hnndaaai 
intoraat  thoraon^  whan  aU  tho  gronnda  to  tha  laning  of  Hm  Injnnollaa 
in  tho  aooond  anit  woro  oqnally  STaUabla  againat  diaaolTing  it  In  tho 

Rsa  Judicata.  Tibt  or.  -— If  it  ia  donbtfnl  whathor  a  aaoaad  aail  ia  to 
aamo  oanao  of  notion  aa  tho  firat,  it  ia  a  proper  taat  te  eoaaJdor 
the  aame  avidenoe  wonld  aoatain  both,  and  wiiat  waa  the  partifoalar  paiaS 
or  matter  determined  in  the  former  notion. 

Baa  Judicata.  —  A  Judomsmt  n  OoiioLuaiTa  if  oa  ▲  Diaaov  Foan; 
the  object  of  the  two  auita  ia  differenti 

Rm  Judicata.  —  Thc  PAanna  to  two  anita  mnat  be  regarded  aa  lb 

when  the  oomplainanta  in  both  woro  oertain  tax-payera  of  a  mnnieipnlil^ 
aning  on  behalf  of  themaelYoe  and  aU  other  tax-payan^  and  tho  defondnali 
In  both,  though  oooaiating  of  different  peraona,  wan^  ia  aaoh  aait^  rapin 
aenting  and  acting  for  tho  mnnioipality  without  any  priTata  intoraal^ 

Ewing^  Ifdvyfi,  and  RUey^  and  J.  /•  Jaedb^  tat  the  appaUaai 
/•  B.  MeLwr0f  for  the  appeilees. 
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HuANNON,  J.  On  the  fifth  day  of  February,  1890,  the  ooiiii* 
uil  of  the  city  of  Moundsville  passed  an  ordinance  providing 
for  the  issue  and  sale  of  its  bonds,  to  the  amount  of  twenty 
thousand  dollars,  to  enable  the  city  to  pare  its  streets,  and 
submitted  the  question  of  the  issue  of  such  bonds  to  a  rote  of 
the  people,  and  they  ratified  the  proposition,  and  such  bonds 
were  issued  and  sold.  The  council  having  included  in  its 
estimate  of  expenditures  for  the  year  1890  the  sum  of  one 
thousand  two  hundred  dollars  to  pay  interest  on  said  bonds, 
and  levied  taxes  including  it,  J.  W.  Qallaher  and  B.  W,  PrioSi 
tax-payers  and  owners  of  property  in  the  city  suing  for  them- 
selves and  all  other  tax-payers  and  property  owners  of  said 
city,  upon  a  bill  by  them  against  the  city  and  Robert  Low,  its 
marshal,  obtained  an  injunction  restraining  the  collection  of  a 
certain  per  centum  of  the  taxes  within  the  city  on  property, 
and  especially  that  per  centum  of  the  taxes  imposed  on  said 
Qallaher  and  Price;  and  the  circuit  court  of  Marshall  County 
having  overruled  a  motion  to  dissolve  said  injunction,  theoity 
of  Moundsville  has  appealed  to  this  court  from  the  order  over* 
ruling  said  motion. 

We  shall  not  decide  the  merits  of  this  controversy,  deeming 
it  improper  to  do  so,  for  the  reason  that  we  are  of  opinion  that 
the  defense  of  reijiidicata  made  by  appellants  ends  this  cause. 

The  plaintiffs  in  the  present  cause,  together  with  three  others, 
suing  for  themselves  and  all  other  tax-payers  of  the  city  of 
Moundsville,  before  the  bonds  were  issued,  obtained  an  injunc- 
tion to  restrain  the  issue  and  sale  of  the  same,  which  injunc- 
tion was,  on  the  2d  of  May,  1890,  dissolved,  but  the  bill  was 
not  dismissed.  There  was  no  appeal  from  this  order,  and  the 
same  stands  in  full  force.  An  examination  of  the  books  has 
brought  me  to  the  conclusion  that  the  essential  elements  of 
re$  judicata  are  present  in  the  case  to  make  that  order  an  es- 
toppel to  this  suit  "The  essential  conditions  under  which 
the  plea  ot  res  judicata  becomes  applicable  are  the  identity  of 
the  thing  demanded,  the  identity  of  the  cause  of  demand  and 
of  the  parties  in  the  character  in  which  they  are  litigants  ": 
Herman  on  Estoppel,  sec.  102.  What  was  the  thing  demanded 
in  the  former  suit?  The  bill  alleged  that  the  council  of 
Moundsville  passed  an  ordinance  for  the  issue  of  twenty  thou- 
sand dollars  in  bonds,  submitting  the  question  of  their  issue  to 
the  people,  and  making  various  provisions;  that  the  people 
had  approved  it;  that  the  city  officers  would  prepare  and  issue 
the  bonds,  and  deliver  them  to  oertain  persons  named  by  the 


ordinance  as  couMniasiooeni  to  tell  ihev;  and  that  they  woald 
•ell  th»  Bama  anksa  enjoirw^,  It  foithar  alleged  that  the 
erdinance  for  the  iema  of  ttia  beads  waa  buII  and  Yoid,  and 
that  aay  bonda  imu^  and  aold  under  it  would  be  vetd,  beeauae 
tba  ordinance  waa  in  vielatiott  of  section  8^  artiafie  1(^  of  the 
eonatittttian^  and  atsoi  in  violaliaa  of  a  statate  entitled  **  An 
act  authorizing  nsttaicipat  corporations  to  issue  bonda,*'  paaaed 
December  2, 1873;  and  it  prajed  that  an  iajtmction  be  awarded 
restraiDing  Louis  &  Purdj,  the  snayor,  and  L.  GL  B^ock,  the 
clerk,  from  preparing  signing^  and  coantersigning  and  seaW 
ing  and  delivering  the  bonda  to  H.  W.  Hunter  and  F.  \V. 
Brown,  the  eoraiaiaeioners,  and  restraining  the  latJler  from 
ielling  them.  The  defendants  demurred  and  answered  ad- 
mittiivg  all  the  facts,  and  contesting  only  the  eontestion  that 
iha  ordinance  and  bonds  were  Toid;  and  on  this  demurrer, 
and  a  motion  to  diaaolve,.  the  injonotion  waa  dissolved. 

What  is  the  thing  demanded  in  the  present  suit?  The  bill 
seta  out  the  saae  ordinanee  and  vote^  and  statea  that  nader 
the  ordinance  the  bonds  had  been  iaaued  and  placed  in  the 
hands  of  the  commissioners  for  sale,  and  that  they  sold  the 
same,  and  that  the  couimuI  made  a  levy  of  taxes  for  the  year 
1890,  including  one  thousand  two  hundred  dollars^  to  pay  in- 
terefit  on  the  bonds;  and  ehargea  that  the  levy  of  taxea  to  pay 
ench  interest  is  illegal,  becauee  the  bonds  are  null  and  void, 
without  saying  wherein  specifically,  leaving  it  to  be  deduced 
as  a  matter  of  law  from  the  faces  of  the  ordinance  and  hood 
set  out  literally  in  the  bilL  Now  invalidity  of  the  ordinance 
and  bonds  under  the  law  is  the  ground,  the  only  ground,  on 
which  an  injunction  was  asked  against  the  issue  of  the  bonda; 
and  invalidity  of  the  ordinance  and  bonds  is  also  the  only 
ground  on  which  an  injunction  was  asked  against  the  collection 
of  taxes  levied  to  pay  interest,  for  no  other  ground  is  suggested 
or  can  be  gathered  from  the  bilL  The  ground  specified  in  the 
first  bill  was  more  specifically  ststed  than  in  the  second,  but 
only  in  the  fact  that  it  alleged  the  nullity  of  the  ordinance 
and  bonds  to  consist  in  the  violation  of  a  particular  section  of 
the  constitution  and  a  particular  statute,  while  the  second  bill 
alleges  the  ordinanoe  and  bonds  to  be  void,  without  saying 
why,  leaving  it  to  be  inferred  from  the  ordinance  and  boiMlfl 
set  out.  Invalidity  of  ordinanee  and  bonds  is  tlie  point  of  both 
bills, — a  judicial  sentence  of  their  nullity  on  identically  the 
same  facts  is  the  thing  demanded,  the  relief  sought,  by  bolh^ 
Tiie  one  was  for  an  injunction  against  their  issue;  the  other. 
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owiiif  to  the  further  facts,  ocoirriog  later,  that  they  had  been 
issued  and  taxes  had  been  levied  to  pay  interest,  was  to  enjoin 
the  collection.  If  the  parties  are  the  same  in  both  suits,  and 
the  decrae  had  dissolved  the  ii^unction  and  dismissed  the  bill, 
thus  holding  the  ordinance  and  bonds  valid,  could  the  same 
parties  turn  around  and  enjoin  taxes  levied  to  pay  bonds  so 
held  valid?  I  think  not  Why  not?  Becanse  of  the  decision 
holding  the  bonds  valid.  It  would  have  pot  on  them  the 
stamp  of  validity.  This  is  just  what  was  done  by  the  order 
of  dissolution  in  the  6rst  suit  There  is  identity  in  the  sub* 
Ject-matter  of  the  two  suits.  The  question  of  the  validity  of 
the  bonds  arose  and  was  necessarily  decided  in  the  first  This 
court  said,  in  McCoy  v.  MeCoy^  29  W.  Va.  794,  that  "^  the  eon- 
olusiveness  of  the  judgment  or  decree  extends,  beyond  what 
may  appear  on  its  face,  to  every  allegation  which  has  been 
made  on  the  one  side  and  denied  on  the  other,  and  was  in  issue 
and  determined  in  the  course  of  the  proceeding.  If  it  appears 
by  the  record  that  the  point  in  controversy  was  neoessarily 
<lecided  in  the  first  suit,  whether  upon  the  law  on  demurrer  or 
upon  the  facts  in  issue,  it  cannot  be  again  considered  in  any 
aobsequent  suit  between  any  of  the  parties  or  their  privies.** 
The  same  facts  were  stated  in  both  bills.  There  was  no  issne 
OD  them.  It  was  a  decision  on  the  law  of  the  case  on  demurrer 
and  motion  to  dissolve.  Tbo  pith  and  point  of  the  litigation 
was  inevitably  decided,  for  without  it  the  order  of  dissolution 
eouid  not  have  been  made.  The  same  facts  sustain  the  claim 
io  both  bills.  '*  If  it  be  doubtful  whether  the  second  suit  is 
brought  for  the  same  cause,  it  is  a  proper  test  to  consider 
whether  the  same  evidence  would  sustain  both  actions,  and 
what  was  the  particular  point  or  matter  determined  in  the  for- 
mer action":  Herman  on  Estoppel,  sees.  Ill,  1272;  Bigelowon 
Estoppel,  79.    It  is  the  true  test;  Freeman  on  Judgments,  sec. 

259. 

The  principle  runs  through  nearly  all  American  cases  that 
«  judgment  is  conclusive  if  on  the  direct  point,  though  the 
objeot  <rf  the  two  suits  be  different,  says  Freeman  on  Judg- 
mentSi  section  254.  Thus  I  think  it  clear  that  two  elements 
necessary  under  the  plea  of  re$  judicata  are  here,  namely, 
identity  of  the  thing  demanded,  and  identity  of  the  cause  of 
demand  or  cause  of  suit  Next,  is  there  identity  of  parties? 
Certainly  the  plaintiffs  here,  having  been  plaintiffs  in  the 
former  Ull,  cannot  set  up  that  there  were  three  other  plaintiffs. 
They  ask  only  the  same  thing. 
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The  case  of  Western  M.  A  M.  Co,  ▼.  Virginia  O.  C.  Co^  10 
W.  Va.  250,  holds  '^  that  it  is  not  necessary  that  precisely  the 
same  parties  were  plaintiffs  and  defendants  in  the  two  Boits, 
provided  the  same  subject  in  controversy  between  two  or  more 
of  the  parties,  plaintiffs  and  defendants  to  the  two  suits  re> 
spectively,  has  been  in  the  former  suit  directly  in  issue  and 
decided."  The  fact  that  others  are  concluded  as  well  as  they 
cannot  enable  the  plaintiffs  to  escape  the  effect  of  the  decision: 
Herman  on  Estoppel,  sec.  194;  Freeman  on  Judgmeots,  see. 
160;  Thompson  v.  RoberUj  24  How.  233.  And  outside  of  this, 
the  fact  that  the  second  bill,  as  did  the  first,  makes  its  plain- 
tiffs sue  for  themselves  and  all  other  tax-payers,  would  inclads 
the  three  former  plaintiffs  omitted  from  the  present  bill  by 
name.  So  both  bills  are,  in  law,  by  the  same  plaintiffs.  As 
to  the  defendants:  In  the  first  suit  they  were  the  mayor,  the 
clerk  of  the  council,  and  two  commissioners  appointed  by  the 
ordinance  to  sell  the  bonds,  and  city  officials,  representing 
and  acting  for  it,  and  it  alone,  without  private  interest;  while 
the  defendants  in  this  bill  are  the  city  of  Moundsville  and 
Robert  Lowe,  its  marshal,  without  private  interest.  The  pub* 
lie  interest  or  authority,  and  that  only,  is  represented  by  the 
defendants  in  both  bills. 

In  StaU  y.  Chester  etc.  R.  R.  Co.,  18  8.  C.  290,  a  Irill  by  tax- 
payers to  enjoin  county  commissioners  from  issuing  bonds  was 
dismissed  on  its  merits,  and  the  decree  was  held  a  bar  to  an 
action  in  the  name  of  the  state,  at  the  relation  of  other  tax- 
payers, against  the  commissioners  and  holders  of  the  bonds  to 
have  the  bonds  adjudged  illegal  and  void.  The  same  point  or 
question — validity  of  the  bonds — had  in  that  case,  as  in  this, 
been  passed  on.  The  defendants  in  the  first  suit  represented 
the  city.  I  do  not  say  that  in  any  case,  —  as,  for  instance,  a 
judgment  against  a  town  in  a  case  to  which  only  the  mayor  or 
other  officers  were  parties,  and  the  town  not,  —  the  town  hav- 
ing  capacity  to  sue  and  be  sued  as  a  corporate  being,  the  town 
would  be  bound;  but  in  this  particular  matter  the  mayor  and 
clerk  were  made  agents  to  sign,  countersign,  and  deliver  the 
bonds,  and  the  commissioners  agents  to  receive  and  sell  them, 
and  though  the  city  was  not  a  formal  defendant,  yet  in  this 
instance  these  agents  represented  it  fully.  Can  it  be  said  that 
if  the  injunction  had  been  perpetuated,  pr  while  it  stood,  the 
city  could  have  gone  on  and  issued  the  bonds?  I  think  not. 
It  had  appointed  others  to  act  for  it  herein,  and  they  were  en* 
joined.    Herman  on  Estoppel,  section  166,  says:  **An  action  is 
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between  the  same  parties,  so  as  to  be  within  the  principle  of 
res  judicata^  not  only  when  the  same  persons  are  parties,  but 
when  they  have  appeared  by  their  agents  and  representatives.'* 
Another  point  suggested  to  me  serious  doubt  whether  the 
principle  of  res  judicata  would  apply.    It  is  a  principle  that, 
to  support  the  theory  of  res  judicata^  the  judgment  or  decree 
must  be  final,  and  it  is  broadly  laid  down  in  Virginia  decis* 
ions  that  an  injunction  may  at  any  time  be  reinstated:  Jtad- 
ford  v.  Innes^  1  Hen.  &  M.  7.    But  I  conclude  that  such 
reinstatement  is  not  as  a  matter  of  course,  but  cause  must  be 
shown  by  further  evidence  during  the  pendency  of  the  case: 
ToU  Bridge  y.  Free  Bridge^  1  Rand.  206;  NoHh  y.  Perrow,  4 
Rand.  4;  Barb.  Ch.  Pr.  470.    But  at  any  rate,  until  reinstate- 
ment or  reversal,  there  stands  the  order  of  dissolution,  adjudg- 
ing the  law  of  the  case  on  the  facta.    Our  statute  (Code  1887, 
o.  135,  sec.  1,  d.  7)  so  far  makes  an  order,  either  dissolving  or 
refusing  to  dissolve  an  injunction,  final  in  nature  as  to  allow 
an  appeal  from  it.    Outside  that  statute,  the  authorities  con- 
flict as  to  right  to  appeal,  but  the  weight  is  against  it.    Per* 
haps  it  may  be  said  that  the  stronger  cases  hold  that  where 
the  dissolution  is  on  the  merits,  it  is  appealable.    Where  no 
relief  is  sought  but  an  injunction,  an  order  of  dissolution  is 
final:  Barb.  Ch.  Pr.  472;  High  on  Injunctions,  sec.  1706.  The 
bill  in  the  first  case  here  sought  no  other  relief.    But  in  Vir^ 
ginia,  outside  that  statute,  it  is  held  that  an  appeal  will  lie 
from  an  order  dissolving  or  refusing  to  dissolve. 

The  case  of  Baltimore  etc,  R.  R.  Co.  v.  City  of  Wheeling^  18 
Oratt  67,  was  under  that  statute,  but  the  opinion  shows  that 
it  was  only  declaratory  of  what  already  was  the  law.  Judge 
Honcure  says:  ^As  to  the  objection  that  no  appeal  lies  from 
the  other  order,  it  being  a  mere  refusal  of  the  judge  in  vaca* 
tion  to  dissolve  the  injunction,  and  not  an  order  adjudicating 
tiie  principles  of  the  cause,  there  seems  to  be  no  substantial 
difference  between  the  provision  on  this  subject  in  the  code  (p. 
682,  c.  182,  sec.  2)  and  the  law  as  it  existed  when  the  code  took 
effect.  In  Lomax  v.  Picotj  2  Rand.  247,  it  was  decided  that  an 
order  overruling  a  motion  to  dissolve  an  injunction  might  come 
within  the  terms  of  the  law  allowing  appeals  from  interlocu- 
tory orders,  and  within  the  mischief  intended  to  be  remedied 
by  that  law.**  So,  also,  in  TaUey  v.  Tyree,  2  Rob.  (Va.)  600, 
Judge  Moncure  said  the  refusal  to  dissolve  in  the  case  in  13 
Gratton,  supra^  adjudicated  the  principles  of  the  cause,  and  the 
two  prior  Virginia  cases  cited  proceeded  on  that  ground.    If 
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a  reftiflal  to  duBoWe  adjudicaiei  priocipleii  certainly,  a  foriiori 
perhape,  does  dissolutioD.  And  in  tbia  case  the  dieaolntioo 
left  nothing  jet  to  be  decided,  the  queation  of  the  validity  ol 
the  booda  being  the  aole  point  of  litigation.  Tlierefore»  the 
order  refusing  to  diBsolve  the  injnnctioa  ia  leTeiaed,  and  this 
oourti  making  such  order  aa  the  circuit  coori  flhoold  have 
made,  doth  adjudge,  order,  and  decree  thai  aaid  iiyoactiaii  be 
and  the  bill  dismiaBed. 


JiTDGMBifTB — Rsi  JfTDVUTA.  —An  ordsr  dhwililnf  aa  I^JonetloB  Is  ooa- 
elnnve  m  to  the  ifsnei  niMd  oa  the  diaaolation:  Lememtkr  t.  JfeCleorley^  41 
U.  Ann.  411. 

Judgments — Ris  JuBioiTA. — The  only  matter  wwuliiil  t»  nekiiig  a 
fonner  jadguient  on  the  merits  oonelaeiTe  ii,  ti»t  the  qnaetioii  to  be  deter- 
mined  in  the  teoond  notion  is  the  esme  qneetion  Jndieially  lettleA  in  the  Bnte 
Hwniky  t.  H^k,  50  Conn.  IQS^  21  Am.  St.  Rep.  7U  nnd  note.  In  order  te 
make  a  jadgroent  in  one  action  operate  aa  a  bar  to  another  notion,  it  mnet 
appear  that  the  precise  qneetion  determined  in  the  first  is  inToWed  in  the 
second:  Bdl  ▼.  Menifield,  109  N.  Y.  902;  4  Am.  St.  Bopi  43e»  nnd  notn; 
Cant  ▼.  Ktw  OrlMuis,  41  La.  Ann.  990.  Whena  second  snit  is  npon  n  difiar^ 
ent  eanse  of  aetioa»  the  inquiry  most  be  as  to  the  point  litigated  nnd  deter- 
mined in  the  original  action,  and  as  to  that  only  is  the  Judgment  oondnsiTe: 
Chicago  ▼.  Cameroti,  120  111.  447. 

JuDOMSiTTs — Rn  Judicata.  —The  test  whether  the  former  Jndgment  is 
a  bar  generally  is  whether  or  not  the  same  evidence  will  snstain  both  the 
fsrmer  and  preeent  nation:  Ooytr  ▼•  Farkm-,  24  NeU  643;  8  Am.  8t^  Asfk 
S87»andMitsf  ^e»  n  if errffCa^,  109  N.  Y.  20%  4  Am.  St.  Rsfw  4301 
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JvnvoATA.  —  A  FvAL  Adjifdicatiov  it  a  Ooawt  sv 
JuMBDicmoH  npon  the  merite  of  the  oontroTcrsy,  so  long  as  it  remains 
nnreversed,  is  a  bar  to  any  new  suit  between  the  same  parties  for  the 
same  cause  of  action,  and  in  a  court  of  chancery,  at  leasts  the  form  of  the 
proceeding  is  immaterial,  prorided  the  judgment  has  been  restihed  apoa 
the  merite  and  with  fnll  opportnnity  for  a  fair  hearing. 

^^  J  VDIOATA.  ^  ObDBBS  M  ADS  UPON   MOTIOK^   PnTTIONS,  Oft  RuLKS   sf- 

fecting  sulwtantial  rights  and  from  which  an  appeal  liea^  if  the  matter  la 
question  has  been  fally  tried,  are  as  conclusive  npon  the  lasnes  aeoaaaa* 
rily  decided  as  are  final  judgmenta  or  decrees. 
Mm  Judicata.  —Oni»n  ov  a  Couvr  ojp  Ghaxobet  Doncmra  a  Wair  ia 
laius  to  place  the  pnrohaser  at  a  judical  aale  in  poasessioa  of  lands,  nrnds 
after  a  full  hearing,  at  which  the  issuing  of  the  writ  was  resisted  on  tiis 
ground  that  the  purchase  had  been  made  In  trust  for  the  original  jndg- 
ment  debtor,  and  nnder  an  agreemsat  entitling  him  te  rsmaia  ia 


Feb.  1891.]  BuBHBB  «•  Hiyimn.  MB 


liMi^  mni  tm  m  9€m.^%ymom  of  Um  propwftj  «i  hii  naniljt^  vHb  aartito 
•QOfUtmu,  i»  •andinhrt  againH  hint  in  ik  ■mhBnqiwI  •nil  fai  oq^nilf  mtkt 
ing  to  anlarQa  this  inmn  agraamaat  npoa  wUflbbn  nlind  in.  ntiitiBg  tht 
npplioation  for  n  writ  of  poMaasion. 

H.  8.  Bucker^  and  J.  W.  Arbudde^  for  tbe  appelleeu 

liCCAS,  P.  On  the  sixth  day  of  Jnne^  1887,  Alien  6.  Burner 
filed  bis  bill  in  ehanoeiy  against  Uriah  Havener,  in  which  he 
set  ont  that  a  certain  creditor  of  his  had  bronght  a  anit  against 
him  in  the  circuit  conrt  of  Pocahontas  County  to  sabject  his 
lands  for  the  payment  of  his  debts;  that  in  said  suit  {Arbogad 
T.  Burner^  ete.)^  a  tract  of  154  acres,  and  an  undivided  one 
Ibarth  interest  in  a  large  mountain  tract,  was  advertised  to  be 
sold  by  R.  3*  Turk,  special  commissioner,  on  the  fourth  day  of 
April,  1881. 

The  bill  further  alleges  that  on  the  day  of  sale  the  defend* 
ant,  Uriah  Havener,  entered  into  a  parol  contract  with  him  aa 
follows:  *^That  he,  Hevener,  would  buy  the  land  at  said  eom» 
missioner's  sale  in  his  own  name,  but  for  the  use  and  benefll 
of  this  complainant;  and  that  he  was  to  make  the  cash  pay- 
ment, and  give  his  own  bonds  for  the  deferred  payment  of  the 
purchase-money;  that  complainant  was  by  said  agreement  to 
refund  the  cash  payment  to  said  Hevener,  and  pay  the  bonds 
of  Hevener  for  the  deferred  payments  as  they  became  due,  and, 
in  the  event  complainant  failed  to  pay  the  deferred  payments 
as  they  became  due,  said  Hevener,  in  the  event  he  paid  the 
aaid  bonds,  was  to  hold  the  said  lands  in  trust  to  secure  the 
repayment  to  him  of  all  money  he  so  paid,  and  a  small  debt 
complainant  owed  him.''  Complainant  further  alleges  he  was 
to  remain  in  possession  and  control  of  the  said  lands,  and  to 
have  the  full  use  and  benefit  arising  therefrom. 

The  bill  then  goes  on  to  aHege  that  on  the  day  of  sale,  the 
defendant  Hevener  bid  upon  the  land,  and  finding  one  Kriet* 
ler  bidding  against  him,  he  induced  Krietler  to  stop  bidding^ 
by  telling  him  he  was  bidding  on  the  land  for  the  use  of  com* 
plainant  The  lands,  by  reason  of  mistake  of  the  auctioneer, 
were  knocked  down  to  one  J.  H.  Arbogast  at  $1,280,  both 
Hevener  and  Arbogast  claiming  the  bid;  'Hhat  complainant 
then  agreed  with  Hevener  to  further  secure  him  with  said 
land,  if  he,  Hevener,  would  secure  for  complainant  a  debt  he 
owed  to  said  Arbogast  of  about  four  hundred  dollars,  when 
Arbogast  would  surrender  his  bid  to  Hevener,  and  allow  the 
sale  to  be  confirmed  to  said  Hevener,  as  he  and  complainant 
had  already  agreed  upon;  that  this  agreement  was  perfectly 
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un  Jerstood  and  made  before  this  sale  was  confirmed  to  Heyener, 
as  it  was,  at  $1,280."  The  bill  proceeds  to  allege  farther  thai 
the  complainant  repaid  to  Hevener  the  cash  payment,  and  a 
small  amount  on  the  other  debt  which  defendant  had  assumed 
to  Arbogast,  and  that  complainant  has  continued  in  uninter- 
rupted possession  of  the  lands  from  the  fourth  day  of  April, 

1881.  He  also  alleges  that  in  the  spring  of  1882,  N.  T.  Payne, 
a  lumber  dealer,  to  whom  plaintiff  had  sold  a  large  quantity 
of  timber,  ofifered  to  repay  to  said  Hevener  for  complainant 
the  amount  he  had  paid  out  for  the  Burner  lands,  but  Hev« 
ener  refused  to  accept  or  receive  the  money  from  or  through 
said  Payne;  and  that  the  defendant,  Hevener,  having  taken  up 
all  his  bonds  for  deferred  purchase-money,  on  the  14th  of  July, 

1882,  received  from  the  special  commissioner  a  deed  for  the 
land;  that  in  the  summer  of  1885,  defendant  informed  com- 
plainant that  he  had  sold  the  one-hundred-and-fifby-four-acre 
tract,  called  the  **  Byrd  place,"  and  shortly  afterwards  obtained 
a  judgment  for  the  possession  in  an  action  which  is  now  pend- 
ing on  appeal  in  said  circuit  court 

It  is  further  alleged  that  in  the  original  suit,  in  which  the 
lands  were  sold,  defendant  has  obtained  a  rule  against  the 
complainant  to  show  cause  why  a  writ  of  possession  should 
not  issue  in  his  favor,  and  that  an  order  was  made  at  the 
April  term,  1887,  directing  a  writ  of  possession  to  issue;  and 
the  proceedings  had  and  evidence  taken  under  said  rule  are 
exhibited  as  a  part  of  the  bill.  The  relief  asked  by  the  bill  is 
for  specific  execution  of  the  parol  contract  above  set  out;  that 
the  deed  of  July  14,  1882,  be  treated  as  a  trust  deed  only, 
and  that  the  cause  be  referred  to  a  commissioner  to  ascertain 
the  amounts  properly  due  from  complainant  to  defendant, 
and  that  if  they  are  liens  upon  said  lands,  a  fair  and  proper 
sale  of  the  lands  be  made  to  satisfy  them;  and  that  the  de- 
fendant be  enjoined  and  restrained  from  taking  possession  of 
said  lands,  or  executing  any  writ  of  possession,  until  such  fait 
and  proper  sale  can  be  made;  and  for  general  relief. 

Injunction  was  granted  as  prayed  in  the  bill  on  the  thir- 
tieth day  of  May,  1887.  On  the  twenty-fourth  day  of  June, 
1887,  Hevener  answered  the  bill,  and  demurred  to  the  sama 
In  his  answer,  he  denies  generally  each  and  every  allegation, 
charge,  and  insinuation  in  said  bill  set  forth.  He  pleads, 
also,  that  the  proceedings  on  the  rule,  which  issued  for  pos- 
session, and  were  decided  in  his  favor,  rendered  the  matter 
sought  to  be  put  in  issue  r€$  judicata.    A  large  amount  ol 
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testimony  was  taken  on  both  sides,  and  tbe  cause  was  finally 
reoQOved  from  the  circuit  court  of  Pocahontas  County  to  the 
circuit  court  of  Kanawha,  where,  on  the  eighteenth  day  of 
March,  1890,  a  final  decree  was  rendered,  from  which  an 
appeal  has  been  granted  by  this  court  The  final  decree 
complained  of  found  that  the  plaintiff  was  entitled  to  the  re- 
lief prayed  for;  that  there  was  due  Hevener  $2,290.50,  which 
was  ascertained  to  be  a  lien  on  the  land.  J.  W.  Arbuckle 
and  H.  S.  Rucker  were  appointed  special  commissioners  to 
sell  the  land.  Before  the  removal  of  the  cause,  however,  from 
the  circuit  court  of  Pocahontas  County,  the  judge  of  that 
court,  in  vacation,  on  notice  and  motion,  dissolved  the  injunc- 
tion, but  sufficient  cause  being  shown  against  the  same,  no 
decree  was  then  made  as  to  costs  and  damages,  nor  dismiss- 
ing the  bilL 

The  first  assignment  of  error  is,  that  the  bill  should  have 
been  dismissed  as  presenting  a  case  which  it  shows  to  be  ret 
judicata.  A  final  adjudication  by  a  court  of  competent  juris- 
diction upon  tbe  merits  of  a  controversy,  so  long  as  it  remains 
unreyersed,  is  a  bar  to  any  new  suit  between  the  same  parties 
for  the  same  cause  of  action.  This  is  a  rule  which  attaches 
to  every  system  of  jurisprudence  worthy  of  the  name,  and  is 
no  less  beneficial  to  the  public,  in  order  that  there  should  be 
an  end  of  litigation,  than  conservative  of  the  private  rights 
of  litigants,  which,  once  determined,  should  not  be  again 
called  in  question.  From  an  a  priori  view,  we  should  con- 
clnde  that,  in  a  court  of  chancery  at  least,  the  form  of  the 
proceedings  is  immaterial,  provided  the  judgment  has  been 
reached  upon  the  merits,  and  with  full  opportunity  for  a  fair 
hearing.  This  a  priori  view  we  find  sustained  by  the  authori- 
ties, the  more  recent  ones  evincing  a  general  and  growing 
tendency  to  abolish  the  distinction  between  determinations 
reached  upon  the  trials  of  rules,  motions,  and  collateral  orders, 
and  judgments  upon  formal  actions  and  suits.  If  the  matter 
in  question  has  been  fully  tried  upon  an  issue  made  up  on  a 
rale  or  motion,  and  the  judgment  of  the  court  is  so  far  final 
that  an  appeal  would  lie,  then,  so  long  as  such  judgment  re- 
mains unreversed  on  review,  rehearing,  appeal,  or  otherwise, 
no  new  suit  can  be  prosecuted  between  the  same  parties  to 
reopen  the  same  question.  Orders  made  upon  motions,  peti- 
tions, or  rules,  if  they  come  within  the  purview  of  our  statute 
(chapter  185  of  the  code),  are  appealable  in  like  manner  as  if 
entered  on  any  other  pleadings.    That  chapter,  in  its  first  sec- 
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im,  proTtdef  tliai  an  appeal  will  lie  in  any  case  m  efaaneeiy 
wherein  there  hr  a  decree  or  order  disaoMng^  or  refusing  to 
di88olye  an  injnBcfion,  or  requiring  money  Oo  be  paid,  or  real 
estate  to  be  sold',  or  the  possession  or  titte  of  flie  properQr  to 
be  changed,  or  adjudicating;  the  principles  of  the  cause.  A 
purchaser  at  a  judicial  sale,  when  he  has  anj  relief  to  ask^,  be* 
oomes  s  qtuui  party  to  the  cause,  and  may  proceed  by  motian 
or  by  petition,  or  a  rule  to  show  cause,  which  lis,  In  efTecC,  Ae 
same  as  a  petition:  2  Danieirb  Cb.  Pr.  1592.  Applying  these 
principles  to  this  case,  we  find  that  in  the  case  ArbogoBi  ▼. 
Burner^  etc.^  Uriah  Herener,  who  purchased  the  lands  of  Allen 
C.  Burner  at  a  judicial  sale  in  said  case,  moved  the  court  for 
a  rule  against  Burner,  who  remained  in  possession  of  tfie 
land,  to  show  cause  why  a  writ  of  possession  should  not  be 
issued  against  him  to  remove  him  from  the  lands,  and  place 
the  purchaser,  Hevener,  in  possession.  This  rule  issued  the 
twenty-second  day  of  June,  1889,  and  on  motion  of  A 'fen  C. 
Btimer,  made  on  the  twenty-third  day  of  June,  f  886,  he  wa» 
given  leave  to  file  hie  answer  within  thirty  days  after  tfie 
a<Qoumment  of  the  court.  This  answer  was  subsequently 
filed,  was  very  elaborate,  and  was,  to  all  intents  and  pm^ 
poses^a  cross-bill;  so  much  eo  that  the  drcuit  court  treated 
it  as  a  cross-bin,  and  permitted  Hevener,  the  purcTiaser,  to 
file  what  is  styled  a  ''^replication,"  putting  in  wxt^*  nil  the 
new  matters  alleged  in  the  answer  or  cross-bill  of  Burner. 
The  issue  having  been  thus  made  up,  a  large  amount  of  ttth 
timony  was  taken  upon  either  side,  and  the  matter  finaRy 
came  up  before  the  court  for  hearing,  and  the  court  reached 
a  decision,  and  entered  an  order  upon  the  sixth  day  of  April,. 
1887.  A  decree  was  entered  recitrng  the  papers  formerly 
read,  the  rule»  answer,  replication  to  the  answer,  and  depo* 
sitions  of  witnesses,  whereupon  it  was  decreed  as  fbfiowB; 
'*This  court  being  of  the  opinion  that  there  is  nothing  in  the 
cause  shown  to  deprive  Uriah  Hevener  of  the  writ  of  pncaes* 
■ion  in  the  rule  mentioned,  it  is  adjudged,  ordered,  and  de^ 
creed  that»  upon  application  of  Ifriah  Hevener,  the  clerk  of 
this  court  issue  a  writ  of  posasssion  for  the  land  embraced  in 
a  deed  from  R.  S.  Turk,  special  commissioner  in  this  causey 
to  said  Uriah  Hevener,  dated  the  fourteenth  day  of  July,. 
I882i,  directed  to  the  sheriff  of  this  county,  whose  duty  it 
shall  be  to  place  said  Hevener  In  possession  of  the  154  awres^ 
1,160  acres,  and  904  acres  of  land  embraced  in  the  said  deed. 
It  is  ftirther  adjudged,  ordered,  and  decreed  that  Uriah  Hev* 
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•ner  ivcover  his  oostf  in  ibis  behalf  expended  *  It  was 
fiiriher  ordered  that  a  anspenaion  far  sixty  dajs  should  be 
hrd,  to  give  Burner  an  opportonitj  to  appeal,  upon  his  ez^ 
«ating  the  usual  bond. 

It  was  after  this  decree  that  Burner  brought  the  suit  now 
mder  eoosideration,  and  obtained  an  injunction  against  the 
•zecution  of  the  writ  of  possession.  He  files  as  an  exhibit 
with  his  bill  all  of  the  proceedings  and  record  under  the  rule, 
including  the  depositions.  The  bill  in  his  new  suit  was,  in 
substance,  the  same  as  his  answer  to  the  rule,  and  its  prajer 
substantially  identical  with  the  prayer  of  the  answer  to  the 
eroBS-bill. 

Looking  at  the  action  of  the  court  trom  an  equitable  stand- 
pmnt,  we  must  regard  its  judgment  in  fayor  of  the  purchaseri 
declaring  him  entitled  to  the  possession  of  the  land  in  ques- 
tion, as  equivalent  to  the  dismissal  of  the  cross-bill,  and  a  re- 
fusal of  the  relief  embraced  in  its  special  prayer,  or  covered  by 
the  general  prayer  for  relief,  which  it  also  contained.  The 
question  then  is,  whether,  iu  the  light  of  the  principles  which 
we  have  already  laid  down,  Burner,  the  plaintiff  in  the  suit, 
was  not  estopped  by  the  former  adjudication.  As  before  ob- 
served, the  older  authorities  are  not  quite  so  emphatic  upon 
the  subject  of  estoppel  upon  a  decision  by  motion  as  those  of 
more  recent  date.  Thus  Mr.  Bigelow,  on  page  66  of  the  edi- 
tion of  1886  of  his  treatise  on  the  law  of  estoppel,  observes; 
** The  judgment  further  should  have  been  final  We  have  seen 
that  a  preliminary  decree  or  judgment,  or  a  decision  upon  a 
motion  in  the  course  of  a  trial,  can  not  ordinarily  result,  if  the 
case  go  no  further,  in  precluding  the  parties  from  drawing  the 
mutter  into  issue  again.  The  case  must  have  gone  to  a  com- 
I^ete  termination,  so  (hat  nothing  more  is  necessary  to  settle 
the  rights  of  the  parties,  or  the  extent  of  those  rights.  Thus 
an  order  in  garnishment,  directing  the  garnishee  to  deliver  oeiw 
tain  property  of  the  defendant  to  the  sheriff  for.  sale,  from  the 
proceeds  of  which  the  garnishee  is  to  be  paid  a  sum  named  in 
the  order,  is  not  an  adjudication  that  the  defendant  owes  the 
garnishee  the  amount  fixed  by  the  order,  unless  there  was  an 
issue  concerning  the  sum  due." 

On  the  other  hand,  in  an  edition  of  the  same  date,  Mr.  Her- 
man says:  '*  A  motion  is  an  application  made  to  a  judge  or 
chancellor^  or  to  the  same  parties  when  constituting  a  court,  in 
open  court,  for  the  purpose  of  obtaining  a  rule  or  order  direct- 
ing some  act  to  be  done  in  favor  of  the  applicant    This  is 
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usually  an  incidental  proceeding  to  an  action,  but  it  may  be 
wholly  distinct  from  that  kind  of  proceeding.  The  great  vari- 
ety of  objects  for  which  this  class  of  proceedings  are  aTailabls 
render  it  impossible  to  classify  the  numerous  adjudications 
relating  to  them,  and  general  principles  can  only  be  stated. 
There  may  be  the  following  general  classificatioa  made:  L 
Orders  made  upon  motions  respecting  collateral  questioiia 
arising  in  the  course  of  a  trial;  2.  Final  orders  affecting  sub- 
stantial rights,  for  motions  from  the  determination  of  which 
an  appeal  lies,  and  those  which  are  unappealable.  All  mo- 
tions affecting  the  substantial  rights  of  parties  are  appealable, 
and  therefore  final,  unless  reversed  or  modified  by  an  appel- 
late tribunal,  and  are  placed  on  the  same  basis  as  any  final 
judgment.  Whenever  a  motion  admits  of  grave  di8caB8io& 
and  deliberation,  and  is  made  part  of  the  record  of  a  caoee, 
and  subject  to  a  review  in  another  court,  the  decision  by  a 
court  upon  such  motion  is  generaUy  regarded  as  a  final  judg- 
ment or  adjudication,  and  the  rule  of  re$judieaia  appUes": 
Herman  on  Estoppel,  sec.  472. 

To  the  same  effect  is  the  authority  of  Mr.  Black,  in  his  re- 
cent and  able  book  on  judgments  (2  Black  on  Judgments,  sec. 
691):  ^According  to  the  doctrine  of  the  earlier  casee  (and 
some  more  recent  decisions),  the  determination  of  a  motion  or 
summary  application  is  not  re$judiciUa^  so  as  to  prevent  the 
parties  from  drawing  the  same  matters  in  question  again,  in 
the  more  regular  form  of  an  action.  Thus  a  party  is  not 
estopped  from  bringing  an  action  to  set  aside  a  judicial  sale, 
made  without  authority,  by  the  fact  that  the  court  may  have 
overruled  a  motion  to  set  aside  the  order  confirming  such  sale. 
So  when  a  motion  to  open  a  judgment  rendered  on  a  warrant 
of  an  attorney  is  refused,  the  party  may  resort  to  equity,  and 
the  denial  of  such  a  motion  is  not  such  a  prior  a4]udication  as 
to  bar  him.'' 

But  it  is  now  said  that  this  rule  no  longer  obtains  in  its  foi^ 
mer  strictness;  and  regard  is  now  had  less  to  the  form  of  the 
proceeding  and  more  to  the  substance  and  condition  of  the 
decision.  Further,  there  is  a  distinction  to  be  noticed  be- 
tween orders  made  upon  motions  respecting  collateral  ques- 
tions arising  in  the  course  of  a  trial  and  final  orders  affecting 
substantial  rights  and  from  which  an  appeal  lies.  The  latter 
are  res  judicata  and  binding  upon  the  parties,  unless  reversed 
or  modified  by  an  appellate  tribunal.  Following  these  princi- 
ples, it  is  held  that  when  a  motion  to  set  aside  a  verdict  is 
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overruled,  and  judgment  rendered  thereon,  a  simflar  motion 
in  WL  Bubeequent  suit  between  the  same  parties,  or  their  priyiet 
in  estate,  to  set  aside  a  yerdict  settling  the  same  questions  in 
the  same  way,  must  be  overruled.  So  to  a  complaint  by  a 
judgment  defendant  to  have  a  judgment  declared  satisfied^  it 
is  a  good  answer  on  the  part  of  the  judgment  plaintiff  that  th« 
same  matters  alleged  in  the  complaint  were  set  up  in  answer 
to  a  motion  for  leaye  to  issue  execution  on  the  judgment,  and 
that  such  matters  were  in  that  proceeding  adjudicated. 

In  Louisiana,  it  is  held  that  if  the  form  of  procedure  by  rule 
instead  of  injunction  to  arrest  an  execution  has  been  adopted 
without  objection,  and  a  decision  rendered  thereon  after  issus 
joined  on  the  merits,  the  defendant  in  execution,  by  whom  the 
role  was  taken,  cannot  afterward  renew  the  litigation  by  re* 
sorting  to  an  injunction. 

Although  in  our  own  state  we  have  no  adjudication  upon  this 
immediate  point  which  I  haye  been  discussing,  yet  the  prin- 
ciples announced  in  our  own  decisions  fully  warrant  the  con* 
elusion  which  I  haye  reached.  In  the  case  of  OaUah^r  y.  OUg 
^  ircmncbviKe,  84  W.  Va.  780,  afU«,  p.  942,  the  cases  will  be 
found  collated,  and  that  case  itself  is  a  strong  authority  in 
fayor  of  the  conclusions  I  haye  reached;  W9%Ur%  M.  A  M.  Co. 
▼.  Virginia  O.  O.  Co.,  10  W.  Va.  250;  Henry  y.  Davii,  18  W.  Va. 
280;  Ma9on  y.  Harper^i  Ferry  Bridge  Co.^  20  W.  Va.  228;  Wand- 
ting  y.  Straw,  26  W.  Va.  692;  McCoy  y.  McCoy,  29  W.  Va.  794. 

I  am  of  opinion,  therefore,  and  for  the  reasons  stated,  that 
the  plea  of  re$  judicata  should  haye  been  sustained  by  the  dr- 
onit  court,  and  the  bill  dismissed.  The  decree  of  the  oinniit 
court  of  Kanawha  County  must  be  reyersed. 


JvMMSim— Rn  Jitdioata.  —  A  deoidon  of  a  ooart  «f  empetont  Jsil^ 
diefcioQ  direoUy  upon  a  qaMiion  Is  oondnsiTe  betwsaii  tfa«  pMiiM»  uitil  as* 
■ollad  or  reTcned  hy  a  proper  prooeoding:  Tadhdt  w,  3ode§t  80  Toz.  788|  78 
Aflk  Daa  218,  aad  note;  8teek  ▼.  Saiee,  S  Aiken,  818;  16  Am.  Deo.  790|  Dag 
▼.  BoBand^  16 Or.  464;  note  tolesy.  Xeo,  96  Am.  Dea  776. 

JuBOMXifTS — Obdsbs^  WHiTHXB  Fdiil.  —  An  ordoT  eoojftrmins  *  Jvdieial 
Mle  is  a  final  judgment,  and  cannol  be  eet  aside  at  a  inbeeqnent  tenn:  8kiU 
N^  Bankw,  Ntd^fSZ ikik.\\Oi  22Am.8tBep.  186^andnote.  Aatowlmt 
ordera  are  final  and  from  whioh  an  appeal  may  be  taken,  lee  note  to  DawU  t. 
Z>a«^  SO  Am.  St  Bep.  178.  A  mere  order  for  a  deoree  la  not  final  and  eon- 
dnnve:  OUptOrkk  t.  QiMen.  S8  Me.  801.  Ordere  of  probate  eoorti^  In  the 
ezerdee  of  their  Jvrladietion»  are  final  and  ooBolneivei  Mwrpkg  y.  De 
1S6M0.68L 
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•li«nti  for  malioioiu  proteontaon,  14S-145. 
ihkta  wiswttrable  for  malioioot  pnnafflitioD^  1S9L 


Ocnafov  CUBBxraa^  oontnoti  limiting  IiA&ility  o(  for  n^ligiNioa,  I20l 
duty  o^  to  proteot  pastengen,  543. 

Bibflily  of,  fbr  aeti  of  tervaati  by  which  paasongen  •»  {nfnrod,  Mi. 
Baanire  of  cUmagoo  for  delay  in  trsosportuig  or  doUvering  property^  19. 

See  Slxxfinchur  Oorporatioitb. 
CovRTrunoHAL  Law,  looal  statntea,  when  ralid,  667. 

■tatotea  anthoricing  the  issuing  of  bonds  to  aid  in  proearlng  Mod^gralo 
for  farmers,  when  valid,  621. 
OoHTRAOTBt  when  binding  opon  ezeouton  and  administratoara,  862. 
OufTSTAHCS,  delivery  of,  mnst  be  in  the  lifetiaM  of  the  grantor,  SlflL 

delirery  of,  what  iQtteieiil»  317» 
€IOBffOEAnoM%  oontomtofy  veiid  m  iteto  WEktra  wrforiHoa  wis  Miaitad  ll 
Toid  elsewhere,  244. 
Mtoppel  against  denying  Talidity  of  ttoek  improperly  iwoedt  83S. 
malioions  proseontion  by,  agents  of,  when  deemed  anthoriiedv  1312, 
aalieions  prosecntion  by»  general  agents  o^  haro  power  tm  ors>ta»  liabB* 

ity  for,  132L 
malioions  proseontion  by,  liability  ol^  for,  131. 
OBimvAL  Law,  fomioation  and  adoltery,  whether  ooe  «f  tiM  partUf  Bay  b« 
guilty  when  the  other  is  inaooen^  60SL 

Dam AO0,  for  sedootion  of  ohild«  when  reooverablo  1^  pMtnt^  6^ 

in  aotiona  for  malicioos  proeeontion^  162-164. 

measnre  of,  when  a  street  haa  been  oecnpied  by  an  elentted  nUlwij,  4081 

opinion  of  expert  as  to  amount  of,  when  inadmiHible^  4991 

apeoulative  opinions  of  witness  reapeoting  amonnt  o^  ara  aoi  *^"t*— "*^l 
600-504. 
Death,  widow's  right  of  aetioii  for  death  «f  hnabaiM^  whtthtr  may  ba  n^ 

leased  by  him»  704. 
Difiinnos  of  alimony,  65L 

•f  homestead,  324. 

of  maliee^  160l 

of  negligenoe^  318^  38QL 

of  privileged  oonramnieaCtoBi;  49C 

of  probable  oanae  for  eriminal  prooeeatboi^  131^  ISil 

Itonmr  DoicAiir,  right  of  one  railway  to  ooodenm  property  «f  aaolher,  4SL 
Ictatv  Of  Dborobhtb,  debta,  right  to  aell  property  for  paynmt  o^  may  h% 
loitbydelny,  £& 
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Ebtitks  ov  DscBDiim,  discretion  of  ooait  in  determining  what  ia  a 

able  time  in  which  to  apply  for  order  to  tell  property  of,  22. 
ozeoaet  for  delay  in  seonring  sale  of  property  of,  what  anfficiant^  88,  29. 
inexoosable  delays  iu  applying  for  order  to  sell  property  oi^  25,  SB. 
instances  of  fatal  delay  in  applying  for  order  to  ssll  propertj  ^  83»  28^ 

26. 
laches^  eqnitable  estoppel  may  be  created  by,  tgainst  ordering  aale  of 

property  of,  26,  27. 
laohes  in  applying  for  order  to  sell  property  oU  no  preoiee  test  o^  can  be 

formulated,  29. 
laohes  in  applying  for  sale  of  property  of,  22. 
■tatate  of  limitations  adopted  by  oonrtt  as  against  appHoatioiia  to  sell 

property  of,  26w 
BriDBNcm,  expert,  when  allowable^  601, 

of  experts,  is  looked  npon  with  saspioion,  499. 

opinion  of  witness  as  to  valne  of  real  estate,  500. 

ipecnlatiTe  opinions  oonoeming  damages  anffered  are  not  ndmiaaibl^ 

600-501 
■peonlative  opinions  concerning  the  Talna  of  real  eatate^  600. 
to  prove  criminal  act  in  eivil  oases,  808. 
to  prove  damages  resulting  from  operation  of  railway  in  public  street, 

what  admissible,  504,  506. 
BnoDTiON  Salm,  delay  in  moving  to  vacate,  801. 

inadeqnaoy  of  price,  when  ground  for  vacating,  80QL 

FoRfsmm  of  lease  for  breach  of  condition,  910-918. 

VBAUOUuufT  OoxYBTANon,  tmnafera  to  orediton  for  groaalj  tandeqaate 

oonaideration,  877« 

Habvas  CoRro%  kidnaped  fngitiva  from  Jnatioa  Is  aoi  ontitiod  to  rali 

88a 
HoMBaTBAD^  alienation  and  abandonment  of,  824. 
Husband  akd  Wif^  oonnivanca  by  husband  at  wife's  adoltoy,  what  is 

24a 

IvvABTS,  disaffirmance  of  conveyanoea  by,  841* 

maliciona  prosecution,  whether  liable  for,  182* 

necessaries^  for  what  liable^  841. 

right  of,  to  disaffirm  contract  without  restoring  ocnaldaimtion,  S8lb 
IiijDMOTiON  sgainst  oontlnning  trespasses,  635w 

mandatory,  when  proper,  167. 
ImVEAHOBi  alteration  of  premices  by  tenant,  41S. 

alterations  and  repairs,  when  avoid  policy,  416., 

doubts  must  be  decided  in  favor  of  assured,  87a 

time  within  which  to  bring  snit^  how  to  be  oompnted,  87a 

waiver  of  conditions,  4ia 

JuDOKBNTs  against  principals  when  evidence  against  snrstiss,  407* 
relief  in  equi^  against  enforcement  of,  when  proper^  82a 

JuRiSDicriON,  appearance^  what  sufficient  to  confer,  847. 
founded  upon  illegal  arrest,  88a 

Laobbs  in  applying  for  order  of  sale  of  property  of  doosdents  to  pay  debti^ 

22-29. 
LaxDLOBD  AND  Tbnant,  forfeiture  of  lease  for  breach  of  conditioOk  acts  el 

lessor  which  amount  to  election  to  enforce^  912L 
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LiAXDLORD  AHD  TsNANT,  forfeiture  of  leue  for  breach  of  oondition,  olanses 
regarding,  are  for  the  protectioa  of  the  lessor  only,  911. 

forfeiture  of  lease  for  hreaoh  of  oondition,  election  to  take  advantage  of, 
mnst  be  ezeroiaed  by  the  lessor,  dll,  913. 

forfeiture  of  lease  for  breach  of  oondition,  ezeoution  of  seeond  lease, 
eyidenoe  to  show  that  it  was  without  intention  to  take  advantage 
o(  911. 

iorfeitaro  of  lease  for  breach  of  oondition  is  not  favored  by  the  courts, 
911. 

forfeiture  of  lease  for  breach  of  oondition  is  not  operatiTO  until  lessor 
manifests  purpose  to  assert  it,  910. 

forfeiture  of  lease  for  breach  of  condition,  stipulations  for,  are  not  self- 
executing,  911. 

forfeiture  of  lease  for  breaoh  of  oondition,  tenant  cannot  insist  upon,  913. 

forfeiture  of  lease  for  breaoh  of  oondition,  waiver  of,  912. 

forfeiture  of  lease  for  non-payment  of  rent,  bringing  action,  when  a  suffi- 
cient election  to  take  advantage  of,  913. 

forfeiture  of  leasee  non-payment  of  rent,  demand  for  payment  when  nn. 
neoessary,  912. 

forfeiture  of  lease,  non-payment  of  rent,  how  mast  be  enforoed,  912. 

liability  of  landlord  to  one  injured  by  defects  in  leased  premises^  878. 
liiOBNSS,  parol,  when  revocable,  556. 
liiTVAor,  malioions  prosecution  of  charge  of,  123. 

MAUOiOJJB  pRoasounov  ov  Gbiminal  CHAaaia,  actions  for,  diffwenee  be- 
tween, and  actions  for  false  imprisonment,  128. 

aotions  for,  what  necessary  to  sustain,  128. 

aoousation  in  which  facts  correctly  stated  do  not  oonstitute  any  orimsb 
129. 

aoousation  or  proceedings,  defects  in,  129. 

•dvioe  of  counsel,  character  of  the  attorney  giving  the  advioe^  lillw 

advice  of  oounsel,  failure  to  disclose  all  the  facts  when  seeking,  lift. 

advioe  of  oounsel,  good  futh  in  seeking  is  essential,  146. 

advioe  of  counsel  must  have  been  sought  after  a  full  disclosure  of  the 
facts,  144. 

advioe  of  oounsel  must  have  been  sought  in  good  faith,  144,  146b 

advioe  of  oounsel,  ondssion  to  state  material  facts,  147. 

advioe  of  oonnsel,  want  of  diligence  on  the  part  of  the  proseontor  In  not 
ascertaining  all  the  facts  before  procuring,  147. 

ndvioe  of  oonnsel,  when  a  full  protection,  144. 

advioe  of  oonnsel,  when  the  known  facts  do  not  oonstitute  a  erime,  144. 

advice  of  counsel,  whether  must  create  belief  in  the  guilt  of  the  aoonsed, 
146. 

advioe  of  counsel,  whether  rebuts  malioe  and  tends  to  show  probabU 
oause,  143. 

•dvioe  of  oounsel  who  Is  interested  and  prejudiced,  145» 

advioe  of  justice  of  the  peace  or  other  magistrate,  146. 

advice  of  pettifoggers  and  others  not  admitted  to  practice,  145. 

agents,  malioe  of,  whether  imputable  to  their  principals,  134. 

agents,  principals  not  necessarily  chargeable  with  knowledge  o^  IH 

agents,  principals,  when  liable  for  prosecutions  by,  13ih 

answer  in  actions  for,  what  must  contain,  153. 

attorney  at  law,  advice  o^  when  a  defense,  143^  145. 
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MALMnoot  PsoMovTiMi  «v  Oamoiiiit  0»iMi%  uttut—y  ifrtsv, 

•werabto  In;  IM. 
AiTM^  •onatnwlira^  te  Miffi«iMrt  to  flutaia  — tfaa,  IM 
*rr«8t  of  penon  protec«tod,  wfteMMr  ^m$mtui  toMHtaiD  MCtoa  for,  ISO. 
MTMt  «i>il«r  mm  imwtdid  warrMit^  KNk 
naocuition  foniMd  for  Ui«  fVMMaiMB  oi  TlMiiiii^  UMbMi  o^  when 

liable  for,  182. 
bordeii  •<  pMl  itt  — lio»>  Wp  IML 
coinuiitment  to  iaiaae  Mylam  is  nol  ooiulanT*  «f  ^bm  fmifti^y  of  the 

person  eonwutted,  137. 
complaints  in  actions  for,  what  flintl  osatoi^  IM^  ISt. 
owienrreoco  el  maliee  and  of  abssnoo  of  probalnle  oaoos  is  ossoatial  to 

sustain  action  for,  149. 
ooBviotioA  of  the  asoosod  it  ooodnsiyo  a^Minl  kitti  wrtQ  so4  asido^  137. 
oonviction  of  tiia  ass— sd  ia  ooooliisif^  svkftsBoo  of  pvobsiblo  if  o%  142; 

I4«i 
ooDTiotioB  of  the  aeeassd^  ofest  o^  oo  s^doooo  «f 

whslbss  suigr  bo  destroyed  by  sppsst  ov  otksrwis%  148* 
oorporations  may  bo  liabls  for,  181. 
oorporatioos,  prosoootioao  by  a^siHs  o^  ossd  no*  hsfo  boea 

Uy  foraial  veto  of  dinsstots,  IS&i 
corporations,  prosecntions  by  agents  Ofr  wiihot^^  snthority,  188* 
corporations,  prosecutions  by,  gsnesal  agents  o^  ssay  sothotijs^  ISI* 
corporations,  prosecutions  by,  special  agents  when  baTO  mthocilj  to  to^ 

stitute,  132: 
crimes  charged,  what  will  sustatA  actions  for,  128. 
damages  aggravated  by  the  treatment  of  tiie  aooossdl  wUto  kt  is  to 

prison,  ItiS. 
damages,  amount  of,  witnssses  are  not  permitted  to  ib^  18& 
damages  are  in  the  discretion  of  the  jury,  102. 
damages,  attorney's  fees  as  elements  of^  168. 
damages,  elements  of,  162. 
damages,  exemplary,  when  allowabTe,  l(Mi 
damages,  family  of  the  accused,  condition  ol^  wkoiher  mmj  \m  mmtii^ 

ered,  163. 
damages,  imprisonment  of  the  accused,  168. 
damages,  mental  sufferiog,  163. 
damages,  mitigation  of,  what  may  Be  proved  in*  164. 
damages  to  reputation,  163. 

damages,  wealth  of  the  defendant  is  admissible  to  enhance^  16C 
defects  in  accusation  or  proceetlings,  when  no  defense,  128. 
dismissal  of  prosecution  for  the  purpose  of  recommencing  it,  187. 
dismissal  of  prosecution,  when  sufficient  to  support  action  for,  138. 
evidence,  acquittal,  record  of,  for  what  purpose  a^issibie,  153^  156L 
evidence,  burden  of  proof  in  actions  for,  153. 
evidence,  declarations  of  the  arresting  officer,  158. 
evidence,  discharge  of  the  accused  by  the  examining  magistrato^  16L 
evidence,  failure  of  the  grand  jury  to  indict,  154. 
evidence,  finding  of  magistrate  that  the  prosecution  wm  maliaootf  snd 

without  probable  cause,  1S5. 
evidence  for  the  def endant»  belief  of  guif^  evidence  o4  when  aot  •^■^^tv- 

bie,  lea 
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MAMjmmm  IPmmmnimB  ow  GBumiAi*  Otuanma^  Tidenat  fv  Um  dttodMit, 

cwwnmoii  x«|pitalioo  in  Um  BAighborbood,  160l 
•▼idenoe  for  th«  defendant^  diMgraamenfc  of  th«  juy  oa  tho  fin*  trialf 

15a. 
eTideoee  for  t\m  daf«odaa(»  faoti  jwtifjiqg  ihe  prw— aricNi,  16QL 
eTidenoe  for  the  defendant,  faet*  not  known  to  the  proMonter*  IMK 
•▼idence  for  the  defendant,  holding  the  aoeneed  te  Misver,  Iftft. 
•fidanoe  for  the  defandaat.  indiotment  of  the  atooQaed,  1W» 
efidenoa  for  the  defendant  leoerd  of  the  oowrt  im  the  oriiaiiMl  |meea- 

tioo,  168. 
ondftnoe  for  the  deleodaat^  ehowing  has  aottveit  IHL 
eridenoe  for  the  defendant,  showing  the  oommiaeioa  of  other  orimeo,  169* 
evidence  for  the  defendant,  suspioiona  of  the  defendant  and  othen*  I60> 
^Ttdenoe  lor  the  dafeadaniioeheir  donhton  the  pec*  ef  the  jury  which 

tried  the  aconaed,  IM. 
«Tidenoe  for  the  defendant  to  abow  the  bad  npntation  of  the  pkintil^ 

168. 
evidence  lor  the  defendant,  waiver  of  exaBinatioQ  bj  the  eojnwi^  158. 
oridenoe  in  mitigation  of  damagei^  what  reeeivahk^  184. 
«Tidenee  of  actual  ill-wiU,  168. 
efvidenoe  of  the  facta  and  circamataaeee  ander  whkh  the  pwiootof 

acted.  168. 
oridenoe  of  the  ptoceedinga  in  eonr^  16i« 
•▼idenoe  of  the  repotatkm  of  the  pUiotiff,  168. 
OTidenoe  of  the  testimony  of  witncMos  at  the  trial  of  the  oriminal  charge^ 

167. 
evidence  that  the  object  of  the  proeeontor  waa  to  acooaipUah  some  col- 
lateral pnrpoeo^  166. 
evidence  to  oreate  prejudice  againat  defendant  168L 
oridenoe  to  ahow  probable  cauae,  168,  157. 
ozevpUry  damage^  actual  rtamagea  aae  neeeaaary  toenpperi  owa>d  cC 

164. 
OTompUiy  daanagea  nay  be  aararded  for,  184L 
exemplary  damaffea,  when  warranted,  i64» 

guilt  of  the  aoonaed  ia  alwaya  a  connate  defence  to  an  notkfc  locv  188. 
kmkmu^orptu^  diaohaige  of  theaeonaed  upon*  when  auffieaent  to  ai»putt 

action  for,  137. 
Impriaonment  of  the  acooeed  ia  not  aaaaatia]  to  anatain  aotioB  lan^  iSOi 
indictment  aa  evidence  of  probable  canae,  148. 
indictment  for  crime  not  charged  by  the  proeeontor,  129. 
infanta,  when  liable  for,  182. 
inatanofw  of  probable  cauae,  li?^  148. 

inatmctiona  to  jury  concerning  the  queation  of  probable  canaa^  141,  149L 
ii  pnniahable  aa  a  crime  by  code  of  Teza%  1S7. 
Judgment  for,  precludea  further  xeooveij  lor  libel  or  alendar  annalaMiig 

of  the  aame  charge^  128. 
JoriadiotieB.  want  o4  ia  the  court  whereiB  the  proeeoatioB  took  flaoe^ 

128. 
Jariadiotion,  want  of,  not  being  appareot  frooi  the  waiiaai  of  arraet, 

130. 
InMoy,  malioiona  proaeootion  d  charge  o^  128. 
Magiatrate  or  juatioe  of  the  peac^  adf  ice  o^  ia  no  proleotifli^  141b  . 
Ax.  8k.  RiPn  V0I»  ZXVL  —SL 
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Mauoious  Twomoamm  ov  CsmnriL  Obabob,  maUoi^  baliaf  •£ 

emior  m  tli«  guilt  of  th«  aMoa^dy  •ndtnod  oC  ii  •dmfaribia  i» 
140. 

■lAlioe,  deflnitioiis  oC,  Wl 

baIum,  «zbt0iiM  «>(  nuj  be  Inf «rred  from  aImmiM  «f  pnlialilB 
161. 

■uUioe  is  a  qvMfcloii  for  tho  fnj,  16L 

■uUioOb  tho  oosrt  miut  not  nndertako  to  dotw  inino  qooolioa  c^  liL 

■uUioo  will  flot  support  ootioii  for»  if  thovo  was  probablo  oaaai^  14111 

■Muried  womoo,  wbethor  liable  for,  1S2K. 

■Mmbera  of  aaMoifttions  formed  to  prooeoato  orimlaali^  wbea  UbUs  kt^ 

in. 

■ature  of  aotioM  for,  IML 

aolb  promqmit  entry  o^  whoa  wiiBoleiit  to  e>ppurt  aotioa  foTg  ML 

partner  oannot  make  eopartner  liable  for,  13SIL 

pleeding  on  tbe  part  of  tbe  defendant  in  notions  for,  Itt. 

pleading  on  tbe  part  of  tbe  plaintiff  in  aotions  for^  ISA 

pt«}ndioe  and  partiality  of  tbe  proeeontor  do  not  deprire  Idm  of  Ihn  4^ 

fense  of  probable  oanae*  139. 
probable  oaas%  acting  on  oonfeiaions  of  alleged  aooomplioa^  14S. 
probable  oaas%  aoting  on  information  derived  from  otben,  148. 
pfobaUe  oaas%  aoting  on  knowledge  of  tbe  killing  of  a  person,  I4flL 
probable  oanae^  advioe  of  oonneel  is  eridoooe  oC  14Si 
probable  eanse,  belief  of  tbe  proeeontor  in  tbe  gvilt  of  tte  aeenssA  Is  e» 

aentialto^  14a 
probable  oanee,  belief  of  tlis  proeeontor  in  Hie  gnUt  of  Hie  aoonsod  is  as! 

onffioient»  140. 
probable  oanee,  belief  of  tbe  proeeontor  is  a  qnestion  for  the  Jay,  14& 
probable  oanee,  oonTietion  of  the  aoonsod  is  oonolnsivo  oridsnoe  vntfl  est 

aside,  14S. 
probable  oanie,  oonriotiott,  whether  eridenoe  of,  after  it  has  bass  set 

aside,  142,  146. 
probable  oaue,  definitions,  giring  of,  to  Jnry  said  to  be  imprepet,  14L 
probable  oanee,  definitions  of,  188,  1S8L 
probable  oanee,  eridenoe  admiesible  on  qnestion  oC  167. 
probable  eanse,  existeaoe  of,  mnat  be  denied  in  the  oomplaiath  UH 
probable  oanae,  holding  aooneed  to  answer,  when  oridsttoo  e(  141^ 
probable  oanse,  indietment  is  eridenoe  of,  148. 
probable  oanee,  information  reoeiTod  from  othen,  16L 
probable  oanse,  instanoee  of,  147,  148. 
probable  oanse,  instanoee  of  absenoe  of,  148. 
probable  oanse^  instmeUons  oonoeming,  to  Jnry,  wlisitter 

14L 
probable  oanse^  mode  of  snbmitting  qnestion  to  the  Jnry,  I4L 
probable  canse^  prejndioe  is  not  inconsistent  with,  188L 
probable  eanee  eaid  fee  be  a  qneetion  ezdnsiTsly  for  His  oour^  14L 
probable  oanse,  to  wba^<  extent  a  qnestion  for  the  Jnry,  141. 
probable  oanse,  want  o(  Icnowledge  of  eiisting  foots  wmj  dspriva 

enter  of  defenee  of,  147. 
proseentions  wbioh  wUl  support  aotions  for,  128. 
proeeeators  aoting  by  agents,  when  liable,  184. 
proeeenton  are  not  liable  for  aots  not  properly  rssalting  from  the  ehacft 

Miade  by  them,  183. 
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MjOMmooB  PBonooncnr  w  Cbimihil  OmAaam,  protaenlow,  tridenoe  to 
■how  who  woro  tho  rtd,  18S. 
praoenton  t^Aj  otatiiig  tho  reol  Itoti  aro  not  liabli^  1S8. 
pvooooaton,  liability  of,  nood  not  oppow  hj  tho  reoord,  19X 
prooaooton,  penont  oannng  or  inoitiiig  thoproooontioii  aroliablo  •%  1S4. 
pRMeonton»  who  liable  ao,  1SI-18S. 

fopntatioii  of  plaintiff,  injnry  to^  io  ono  of  tho  olomonti  of  damifoi^  1S8. 
lopntation  of  plaiatifl^  whoa  admiasiblo  in  oridonoe^^Ufl^  168. 
ioaroh-warrant,  prooaroment  of,  128» 

termination  of  proeeontiony  appeal  firoin  Jndgmont^  whether  preronti  op* 
oration  of,  186L 

of  proeeontloo  by  dieehaiso  of  tho  acomed  on  hu^ftnt  eovyiML 
137. 

of  proeeontioii  bf  diimJaial  without  trial,  186L 
termination  of  proioontion  by  entry  of  naOe  promqui,  186L 
lerminatiofli  of  proeeontion  by  failure  of  the  grand  jnry  to  indiot^  ISIl 
termination  of  proeeontion,  diaoharge  by  oommitting  magiatrate^  130^ 
terminatton  of  proeeontion  ia  eaeontial  to  anatain  aetion  for,  18& 
termination  of  proeeontion,  order  of  ooort  diaobarging  aoonaadt  whaa 

eaaential  to^  136^ 
tormination  of  proeeontion,  trial  on  the  morita  not  eaaential  to^  ISft. 
termination  of  proeeontion,  what  anffidont  to  anatain  notion  for,  1S6-1I7* 
warrant,  arreat  nndor  an  inTalid,  190. 
warrant  of  arrea^  proeeontor,  when  need  not  be  ahown  to  haTO  pfoonod 

the  isaning  of,  1301 
wealth  of  tho  proeeontor,  oridenoe  of^  Is  admiaaiblo  In  trial  of  aetloas  loi^ 

104. 
who  liable  for,  131-lSft. 
iJABmnp  WoMBir,  malioiona  proeeentUm,  whether  liable  for,  13& 
114B8HAUMO  SiouBiTiM^  homoatoad,  when  will  not  bo  piojndioed  bf^  MW- 

will  not  be  allowed  to  work  injnatioe,  309. 
li^ifBR  AVD  SuTAVT,  foromon,  anperintendenta,  and  OTeraeor%  when  ro> 
garded  aa  feUow^aonranta  with  thoae  working  under  thonit  68Si 
liability  of  maator  for  aot  of  volnnteer  aaaiating  aerrant,  263. 
MosTGAOi,  foreoloeare,  junior  mortgajzee  not  made  a  party  to^  43. 

foteoloanva  o^  mnat  inolnde  all  partiea  intereated  in  tho  anbjee^naftlai^ 

43. 
reliof  in  eqnity  againat  releaee  of,  88. 
MoRTOAOi  ov  GKATTBLfl,  doaoription  of  property  bi,  whoa  anfflcienl^  88L 
MmnoiFAL  B011D8,  whetiier  are  oommeroial  paper,  399. 
Municipal  0oBFORATioif8»  agente,  when  liable  for  aota  of,  927. 

knowledge  of  powera  of^  li  imputed  to  peraona  dealing  with,  808. 
atreeta,  liability  ol^  for  injuriee  reaulting  from  dofedta  in*  194|  22% 

HiouoBVCi^  oontribntory,  inatanoea  of^  86(1 
definition  of,  86a 

aleeping^sar  eorporationa^  when  aaaweraUe  for,  336,  838. 
anbaequent  repaira  or  ohangei^  oTidenoe  o^  ia  not  admiaaiblo  to 

229. 
telegraph  oorporationa  oannot  atipnlato  for  immnai^  from  liability 

887. 
whether  preeamablo  from  foot  of  fire,  316. 
Kmoiiabui  ImmanaMTat  aohool  warranta  or  ordora  are  aol^  808L 


964  Imbok  'f».  19B  Kons. 

pABnrxBSHir,  inalioioiii  proMciitloa  h^mm  fMtMc  doi^at 

liable  182. 
Pbihccpal  aitd  Aam»  iwJifli— ■  peoncBtiwi  lygittl»iHwa 

|«lUabU.UA. 
malicioat  proieoatiaii,  kiioirladii'ol  %^  ut^  nmmmt 

priaetpaly  134. 
ntftlioioofl  proteoatMUi,  nalioa  «l  n^tnft  aoi  aeoMHtfily  Jaiftwi  to  princi- 

V^  134. 
povefs  of  aUgEaof .  ac*  stoictiy  40AalrfMd»  07* 
porohaae  by  agent  for  his  own  benofit  or  tbat  of  Anoabw  o(  Ui  fami^jt 

sesL 

Bailwat  Corporattoks,  crossiqgii  daty  <4  ^  C^^^  warnings  a^  687« 

elevated,  damagee  for  operation  of,  in  public  street!,  60(MS0i. 

•legated,  tenants,  when  eannot  reoover  for  operation  of,  606. 

platfonn,  doty  of  to  provide  saf^  for  passengen  to  alight  upon,  8t7« 

repain  after  aaetdsm^  of  wkat  evidence,  S87. 
Rial  Estati,  lateral  support,  notice  of  intended  excavatfoii«  wbeOiar  wmA 

be  given  to  adjoining  property  owner,  439,  440. 
WLmb  Judkuta,  ejectment,  jadgments  in«  when  do  not  hava  fha  effsfli  d*  ML 

extends  to  all  matters  within  the  isBuei^  96. 

title  acquired  |)emf«fi{6  fife,  whether  afiectecl  by,  97« 


fiAua^  aooeptanoo  of  foods,  when  daoi  malt  pmotadt 
for  defects  in  quality,  89d. 
biU«l  ladiof^  reUntioa^C  >■>  tbS'MMval 

vesdog  in  the  vendee,  463. 
oarriers,  delivery  to^  when  a  oonstmctiTa  deBvarylo 
delivery  by  vendor  to  a  aonson  asrrisr  v^asto  pi#peily  m  vandae^  4§iL 
delivflry  of  bill  of  lading  assigned  td  feha  vaaiiBo  aoMttkts  to  a  dali^wy  df 

the  goods,  462. 
jMa4>f  gpoda  said*,  whea  amatfall  ap»n  iwiiiiisiiH  'd0l% 
offer  to  saU  luust-be  ao9apted.«itheo4  fnaiifleatio%  SJ$k 
purchasing  property  witboat  intent  to  pay  tkerafor  ia  a  fnuid  anlMi^g 

the  vendor  U>  resciad«  669. 
fljsk of  oarrisga  when^eodaava ahippod ly  ifaiolif^al  ptlMhiiiiiV 467. 
risk  of  carriage,  when  must  be  borne  by  vendor,  461. 
shipment  of  goods  according  to  vandeala  disaotioa  VHUi  lh»  UttafA  Idns 
though  ha  haa  no  aotioe  thereof,  46S» 
SiABCH-WAR&AKT,  maticioiia  suing  ant  o^  12A» 
8n>uonoii  of  ohfld«  c^aiasgss  for.  Whom  tauas  sttfcla  %y  paraut^  tt. 

8LBBFIlie<€AE  CORPOBAnOMS  SM  ■^*'^— TT— ""IflTmt  kM  MOtitt  til   |%H»> 

stances,  33SL 
are  not  subject  to  liability  as  oommon  canfiffrajflwr^.ian|rsigi^; 
lMigg>^^  for  what  liable  in  case  olP  loss,  337. 
berths,  to  what  class  of  passengers  must  be  fumishad,  338ii 
■care,  what  sufficient  evidence  of  want  o^  336. 
«are,  which  must  exercise  to  protect  property  of 
contract  of,  what  implied  from  sale  of  tickets  339L 
^liscriminatloD  between  passengers,  when  permitted, 
liability  of,  for  loss  of  property  extends  mily  to  a 

baggage  and  money,  337. 
liability  of,  for  refusing  berth  to  passengers*  338. 
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StBMRHO-OAB  OoBPORATioiifl,  liability  of,  for  rafuliig  to  kcaov  tfaktti^  9UL 
lialnUty  of^  is  not  that  of  innkeepan,  392. 
liability  of,  notioet  attompting  to  limits  838. 
liability  of  railroad  for  defects  in  eara  of,  334. 
loaa  of  property  from  theft,  when  answerable  for,  838^  884,  888L 
most  maintain  guards  orer  aisles  in  their  ears  while  pasiengeia  an  i 

ing,  333. 
obligations  of,  339. 

porter,  liability  of,  for  assanlti  npon  passengers,  334. 
property  of  passengers,  when  not  deemed  in  custody  of,  887* 
Bsgligenoe,  contributory,  on  part  of  passenger  defeats  his  right  of 

ery,  33d. 
■ogligenoe,  contributory,  on  part  of  passenger,  what  deemed  to  bi^  888L 
■egligence,  liability  for,  336. 

aegligence  not  presumed  from  mere  loss  of  property,  838. 
aegligence  of^  railroad  company  is  answerable  to  passengan  for,  88^ 
Bogligenoe  of,  whether  presumed  from  accidents,  835. 
negligence,  what  sufficient  eyidence  d^  83S. 
robbery  and  theft,  Tigilanoe  which  must  exercise  to  proteol  paMsngsrs 

from,  833. 
■errants  o^  aro  deemed  also  to  be  serrants  of  the  railroad  corporation, 

384. 
•anrants  of  raflway  oompany,  when  not  answerable  for  acts  of,  838. 
•errants  of,  torts  of,  whether  railroad  corporation  is  answerable  for,  834. 
thefU,  liabUity  for,  336. 
Brauiwtu  PiniORMAircn,  oertointy  in  contract  is  essential  to  right  of,  605. 
Sr^sirm,  repeal  by  acts  having  substantially  the  same  provisions,  67. 

TBADB-MAmBB,  words  which  may  not  bo  protected  from  use  •%  703. 
Tbdri^  when  inerooable^  880. 

WATMBaautmMf  injunction  to  prevent  diversion  of  waters  from,  167. 
Wiuj^  instnunento  designed  not  to  operato  until  af tA  death  of  maker  aie^ 

8a 

Wffffiriw^  esperl^  ovidsnoe  d^  whm  not  admisBniK  7ML 
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ABATEMEirr. 

Tamuum  lOAirar  Railway  Ck>MPAMT  wImb  iti  fnnohlMt  ud  atti«r 
property  are  wild  nifty  be  oontiniied  egainet  its  diieoton  or  OMBagin^ 
SVoMreta.  iSV  Ok  t.  Jkwi§,  770. 

See  OoTBiTAira;  4 

ACGEPTANCIC. 
Sea  NMonAsu  IairBvifUfT8»  1;  Vmoom  avb  PnumAan^  H 

ACCIDENT. 
See  NiouoBira^  t. 

ACOIDSNTAL  KILUKO. 
See  HoMIOIDl^  4 

ACKNOWLEDGMENT. 
Sea  Ammor$  4|  Dbbim»  1;  LncrrATioiia  w  Aaaam^  i4L 

AOCOMMODATIOll. 
See  Pa&tnkrshif,  SL 

ACCOUNTINO. 
See  Euuu'FUJia  avd  ADunmnuiMML 

ACQUIESCENCE. 
See  CoBPOKATioii%  17. 

ACTIONa 

Rwvt  TO  Bdcohtihvb  Aonov.  — If  several  Joint  wroiig*doera  aia  Jelaftlj 
eaed  to  leoorer  dainagee  reenlting  from  their  wrong-doiiig,  the  plaintiff 
nukj,  at  any  time^  by  leare  of  the  oourt^  dieoontinne  the  aetion  ae  to  eaeh 
of  the  defendants  as  he  may  eleot  The  remaining  defendants  haTO  no 
power  to  prerent  each  disoontinnanoe,  and  their  objeotion  to  it  hmj  bo 
disregarded.     DpeU  t.  Hyman,  533. 

JonrDiB  Of  Causib  ov  Aonoir.  —  When»  in  a  salt  to  procure  an  injono- 
tion  to  proTont  the  oontinasnoe  of  nnlawfnl  aots»  the  complainant  sets 
ont  the  acta  from  which  he  has  suffered,  and  the  future  eontinaanoe  of 
which  he  wishes  to  prevent^  and  prays  a  Judgment  awarding  bin  eooa* 
ponsation  for  past  injuries,  as  well  as  relief  against  tbeir  eontinuanos^ 
be  sftatss  but  one  cause  of  action,  and  that  is  a  claim  for  relief  against 
the  continued  treepasses  upon  his  property.    Lffnck  ▼.  MtturoipoUkm  #a 

B^y  Co.,  028* 

M7 


968  Indsz. 

S.  Afpbaravoi,  Taxiho  Stat  nr  Forsglosueb  Suit  n,  wkbt.  —  WImm^  f^ 
an  action  to  foreclose  a  mortgage  on  real  estate,  a  decree  of  foreulueue 
and  sale  is  rendered  against  the  defendant,  without  legal  eerrioe  of  ■■»• 
mons  upon  him*  and  thereupon  his  brother,  as  agent  for  the  iJafandant, 
in  his  name,  obtains  a  stay  of  the  order  of  sale,  and  the  defendant^  be-> 
ing  notified  of  the  stay,  vab^  ni»  ohje^tifln,  lot  avails  himself  ol  it» 
the  taking  of  the  staj^  isaa  a^pearanfla  in  the  ttition;  and  the  defendant, 
by  availing  himself  of  the  stay  taken  in  his  name  by  his  brother*  thereby 
ratifies  his  acts.    Fnum  t.  A%  mftujftiv  MS. 

8ee  Chiuxs,  1|  Conspiraot;  Ck>-«MAHOT,  6, 6;  Coiiteaci%  1| 

Entbt;  NiMffuaui  lMHMJifsn%  L 

1«  FoBincuTiov  AVO  Adultbbt  is  a  joint  ae«^  aad  te  ttumk/k^  It 

shown  that  two  persons,  •  nulo  and  a  f eaale,  hare  habitoally  inds^ged 
in  nnlawfnl  sexual  intercourse;  but  it  im  not  essential  to  the  eonvieCiiMs 
ef  one  of  them  to  show  that  both  had  ^  goilty  intent.  Hie  one  havinf 
snd^  ilUMb  wi]r  baeanmlei^  although  the  e*her,  thne^  m  ^pwraiMW 
of  the  facta,  had  no  such  intent     8UU€  v.  CtUAaO,  099. 

S.  FoBinoATiOH  AiTD  Aditltbrt.  —Where  the  accused  lived  for  yean  with  a 
woman  as  his  wife  nnder  e  AMwriage  higaoasiu  as  to  him,  he  is  gaUty  ol 
fomioatiou  and  adultery,  although  during  all  the  time  the  wooaan  wee 
ignorant  of  his  prevl#«i  merriag^  and  ssMsyiently  innocent  of  nay 
guilty  intent  or  crime.    8tmU  ▼.  OMfaAeii;  &99. 

IL  Iv  FoBMiOATiOH  AHD  Advltbbt,  CRIMINAL  Ihteht  need  not  be  sHeged 
nor  proved.  The  crime  is  eetablisbed  whan  it  is  proved  that  e  mail  and 
womaiii  »oi  being  married  to  each  othec^  hahitimlljr  enff^ied  ia  osanud 
intercourse.    SUOe  v.  CSiUhaU^  099. 

See  Majmuok  Aa»  Damaoi^  0-8L 


ADVERSE  POSSESSION. 

SrATom  ov  LnnTATiom — Goum  o#  Tm*— Void  Oohtbtahob. — Oae 
who  claims  land  wndar  a  void  eoaveyaaee  er  esatMet  ol  sale^  ezeoated 
by  one  who  assumes  to  act  as  agenti  has  no  sach  color  of  title  as  will 
eonfer  ownership,  or  predade  a  leeaverf  aader  the  statato  el  limititiiMM 
Oftm  T.  J7tV0^  824. 

See  Rial  PBOPxarr. 

AFVBBIOHTMBmSi 

8eeaAun,7* 

A0EN07. 

L  ObwoEATfoir— OcmTSFAiioi  by  Agbmt  ev.— Where  areeolatfea  el  the 
board  of  directors  of  a  corporation  aalhorites  a  director  "to  amke  eoo« 
tiacts  ef  sale  of  the  lands  of  lbs  company,*'  he  has  no  authcrity  te  eoavej 
•neh  lande  ee  the  attorney  in  fbot  of  the  eofporatioBi  and  such  a  eeatey* 
aaee  of  the  hmd  by  him  te  hie  wife  withoat  eoneidstatiuB  will  ao^avea 
operate  at  a  contract  of  sale.     Qrwn  v.  Hng9,  894. 

t,  CftnrvBTAifcaBTAoBitTToinsWm. — Adeedbyanageat^anderpowarte 
sell  aad  convey  his  prindpars  land,  conveying  ssch  kad  to  the  egmU's 
wife  se  her  separate  property,  is  void,  beeanee  sneh  agent  cbbboI  eonp 
either  directly  or  indirectly,  to  himseU.     Qitw  v.  //e^ 


SL  Honoi  ov  Aobrt's  Authobttt.  —  One  olaiming  nnder  •  ooDtraot  aze* 
«rted  bj  an  agent  n  bmrad  to  know  the  extent  of  tiie  agent's  authority; 
vnleaa  he  haa  been  held  oat  by  hia  prineipal  aa  haTiiig  powara  not  In 
fact  oonlerradi     Green  r.  Hugo,  884. 

4k   OoMVElAKCn   BT  AOSMT  —  TVOTIOB  VO   SOBra^UT  PVTKOKAflMBI.  —  OnO 

who  takea  nnder  a  oonveyanoe  of  land  from  an  attorney  in  fael  ia  bound 
ta  know  the  extent  of  the  attorney^  acnthority,  and  a  eartifloate  of  ao> 
knowledgmeot;  ahowing  that  the  hmm  land  waa  anbaeqnently  oonrreyed 
by  aoeh  attorney  and  hia  wife,  la  anffieient  notice  of  the  natore  of  their 
titierto  thoae  ohdming  nnder  theoL  Ormn  r.  Bttgo,  8Bi. 
1.  P9WKB8  99  Avfotanr  abb  t»  bb  Sthovlt  ConsffBOBDb    JVmI  t.  JMI 

6w   PoWBBa  OV  ATTOKlfBT'DBLBOATOlO  AUTHUBlVf  1U  PfeBfOBM  SffBOIfflO  Aci% 

and  alao  eontatning  general  worda,  are  timited  to  the  pnrtionlar  aela  wm^ 

thorisad.    fSrmi  t.  BnUh  OaHh  Obl,  83L 
7.  FvwBB  o»  AwoBWBT  «o  8bll  AMD  OoHTBT  Labd^  Bttd  alao  eoBtaiafaif  ga^ 

and  worda^  doea  not  inolnde  power  to  eonrey,  in  diaeharge  of  a  debt  or 

In  aatUement  of  an  adrerae  eUim.    FnM  ▼.  JKiA  Oattfa  Obiy  8S1. 
Son  AiyTBBa  Pombbsiov;  Oarribrs,    S;   Dbbim,  4|  IUtlboad^  t6^  tl% 

Salo,  8^  6,  7,  t. 

AGEEEMEKT. 

Sm  OoRimAin%  %  Kbootiablb  ImrBincBBT^  4^  Flbauibqi  Si  Tbiibi%  1| 

Usury. 

ALIMONY. 
8aa  GBBDiiOBa'  Sum;  Mabbiaob  avd  I>nroBO%  10^  IL 

alxbbahov  ot  instrumsnxbl 

See  Ohbcqu^  & 

AMENDMENTS. 
8aa  iBTBBTBmoB;  Plbabom^  8b 

AMABCHISia 
See  Riot,  0. 

ANIMALS. 

L  Dooa  AS  PftOFBBTT  —  Valub  how  EsTiMATBDb  — The  Talne  of  a  dog  may 
be  either  hia  market  ralae,  or  some  special  or  peooliar  ralna  to  hia  owner, 
to  be  ascertained  by  reference  to  the  usefolneaa  and  aerrioea  of  the  dog. 
HdRgmcmn  t.  Rtme,  804. 

t.  Booa  A8  Pbopbrtt  —  Damaobs.  —  Dogs  are  property,  and  the  owner  may 
recover  damagea  against  a  trespasser  injaring  them,  although  they  hare 
no  market  v«Iae.     HeiUgmann  ▼.  Rom,  804. 

8L  SriDBiioi  or  Valub.  —  In  an  action  to  recover  for  a  malicioaa  Injury 
to  dogs,  eridenoe  that  they  were  nseful  and  of  special  Talue  to  the  owner 
will  austun  a  recovery,  althoa^^h  they  are  not  ahown  to  have  had  any 
narket  valua.    ffeUigmaim  v.  Boee,  804 

AKSWER. 
See  PtBAi>iiro,  8^ 
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APPEAL. 

I.  SzoBrnoicB  vov  Raibbd  at  Tbul  ar«  deeratd  to  b«  wab«d  cb  appMJ 

Flemhig  r.  8pHngJiM.  268. 

S.  Failubb  or  Cousr  to  Sustaui  d«miin«n  will  not  bo  roriowod  on  app—l, 
nnlMi  Mugnad  oa  omr  in  tho  lower  ooork  Mnaffw*  Mimmti  Aw.  iSV 
Ob.,  82a 

X  SzoLUSiOH  OT  BriDBiroB.  —  Brror  In  oxelading  a  qnaatioo  enaiiot  bo  io> 
Tiawod,  whon  tlio  bill  of  ozoeptions  faila  to  ahow  what  the  eridonoo  of 
the  witneas  wonld  have  been  if  admitted,  or  what  waa  offered  to  bo 
proved  thereby.    Shinntn  t.  Proprieiom  i^  Lockt  and  Cauahi^  SS0u 

4  Aji  ArrKLLATB  Coubt  whoao  jnriadiction  la  limited  to  the  reviow  of  Ilia 
rolinga  of  the  eonrt  below  will  not  oonaidor  gronnda  or  qoeatioos  not  pr^ 
■anted  at  nor  pawwd  upon  by  that  ooort    Fkmimg  t.  tUmimgt  OM. 

i^  ATTORNKT'a  AUTUOUTT  TO  AfPBAB  OAKHOT  BB   QcnsnOHBD  FOB  FmT 

IiM«  III  AFrsLLATB  CouRT.  —  The  question  of  the  nnthority  of 
Boya  who  aigned  and  filed  pleadings  aoted  npon  in  the  trial  oourt 
be  raised  for  the  firat  time  in  the  supreme  court.    If  the  pleadi 
filed  without  authority,  atepa  should  have  been  taken  in  the  lower  oonri 
to  have  it  atricken  out.     Mclikennjf  r,  Bhm,  705. 
8.  Pailubb  to  Submit  Matbbial  laaaB  to  Jubt  upon  whioh  there  m  no 
oonflict  of  ovidenoe  ia  not  reversible  error.    Patewalk  t.  BoUmam^  S98l 

7.  Ivnavon^HB  am  to  Dahaobs. — Where  the  verdict  of  the  jury  is  for  a 

leea  amount  than  could  be  properly  assessed  under  the  evidaooo  and 
pleadinga,  an  Inatmction  that  they  could  not  return  a  verdiel  for  mora 
than  a  certain  amount  ia  a  harmless  error.    IfeUigmatm  v.  Bote,  80i. 

8.  Kboliqbmgb,  InsTBUcnov  ab  TOb  Albbadt  OiTBir,  Kbbd  vot  bb  Rb* 

PBATBD. —  Where  the  court  haa  already  instmoted  the  jury  that  if  it  did 
not  appear  by  a  preponderance  of  teatimony  that  the  injury  for  wkidi 
recovory  waa  sought  waa  oooaaioned  by  the  negligence  of  Hia  dafandan^ 
they  ahonld  find  for  the  defendant,  it  ia  not  error  to  refnao  to  inatroot 
them  that  if  the  injury  ooeurrod  by  defocta  in  the  wall,  oanaad  bj  the 
elements,  which  were  not  discovered  by  ordinary  oara^  in  the  abaomoa 
of  further  negligenoe  on  the  part  of  the  defendant,  the  f^alntiff  oaanol 
recover.    Spokane  Truck  el&  Odu  r.  Bo^er,  8iS. 

8L  If  iMPBorBB  Etidbmcb  hab  bbbh  Abmittbxh  and  the  oourt  Is  not  bUo  to 
aay  thnt  it  did  not  injure  the  appeUnnt^  the  vordiet  mnat  bo  aot  aaida^ 
Deni  V.  Piekem,  921. 

Ml  Rbtbbsal  of  JaDoicBirr,  Absbmcb  of  TBROioirT  on  Matbbiai.  P^ubt 
Good  Qboukd  fob.—  Whon  a  judgment  ia  rendered  in  *  eaae  where  there 
la  no  testimony  tending  to  establish  a  faot  the  establishment  of  whioh  it 
necessary  to  warrant  a  verdict,  the  oonrt  will  roYerae  the  Judgmanl 
Oregon  B*9  and  Xao,  Co.  v.  Bgl^,  880. 

II.  Ibibbbmob  of  Fact— Rxobftiok.  — Whero  it  la  deaired  topreaent  ta 
the  full  oonrt  on  appeal  the  question  of  law  whether  or  not  the  agreed 
facts  will  warrant  a  particular  inference  of  faoti  it  can  best  bo  done  fay  as 
exception  taken  at  the  hearing  in  the  lower  oonrl    Band  r.  ffamomt  SlflL 

IS.  Rbybmal  of  Dbobbb  Quzxtim o  Titlb  dobs  hot  Affbct  BoiiA  FkDB  Pui^ 
OBASBB.  —  Whercb  after  the  entry  of  a  decree  quieting  title  to  real  estate 
in  a  party  to  the  suit,  he  conveya  it  to  a  fiofia  fide  purchaaer,  no  appeal 
bond  having  been  filed,  a  subsequent  reversal  of  such  decree  npon  appeal 
will  not  affect  the  purchaser.    Parker  v.  Oonrtnap^  860. 

8ss  Damaobs,  7,  8;  BQumr,  4;  Habbas  Oobtus,  1;  Insaitb  Pbbsobbi  J\ 
MBBTB^  11;  JuBisDzonoir,  1;  Mabdamus;  Pbohibetiob;  Tbiai^  181 
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APPBABANOE 
8m  Aannm,  SL 

▲PPOINTMSirL 
8mTmi8i%SL 

ARREST. 
8m  Cli«MBB%  f  I  SxTBADmoN;  Baxmam  OoBmu,  f ;  SmBUiv,  4 

ASSAULT. 

la  Aauma  wrh  bnrsm  to  ELnx — Pboov  of  Ivtsvt.^  Under  an  indici- 
■Mnt  for  iMAolt  with  intont  to  kill,  the  speoiAo  intent  mnet  be  proved. 
It  win  BOft  be  preenmed  from  proof  of  an  aiaanlt  with  a  deadly  weapon 
withont  prorooation.    CMtman  ▼•  Siaiet  44. 

&  ^MAUxa  WITH  Ihthit  to  ELnx — Ihtbiit  QmcRioN  lo*  Janr.  —  On 
the  trial  of  an  indictment  for  anaolt  with  intent  to  kill,  it  is  olearly  with- 
hi  the  prorinoe  of  the  Jnrj  to  consider  the  nature  of  the  weapon  used 
and  the  manner  of  using  it^  together  with  all  the  other  circumstances  in 
the  eaasb  in  determining  whether  or  not  the  awanlt  wm  oommitted  with 
Ibe  IbImI  alleged.    OkHmmam  r.  SiaU,  4A. 

ASSESSMEMTi 
SmTual^S^ 

A8SI0KMKNT. 
8m  OoKPOBAnoiia,  S;  Kailboam,  47i  Sohoou,  & 

A8SI0NMBNT  FOR  BENEFIT  OF  ORBDITOR& 

8m  Pabtnibsbxp,  6L 

ASSOGIATIONa 

!•  Jonr-iiooK  Oohfaht  DnmiD.  —  A  joint-stock  Mmpany  is  an  assoeiation 
el  indiTidaals  for  the  pnrpoM  of  profit^  possessing  a  common  capital 
ooatribated  by  the  members  composing  it^  such  capital  being  commonly 
divided  into  aharss,  of  which  eaoh  member  possessM  one  or  man,  and 
friiieh  are  transferable  by  the  owner,  the  busincM  of  the  association  being 
mdsr  the  control  of  certain  selected  individuals  called  direotors.  It  is  a 
fWMl  partnership^  whereof  the  capital  is  divided,  or  agreed  to  be^  into 
ahaie^  m  m  to  be  transferable  without  the  eiprcM  consent  of  all  the  co- 
partBeMi    Attm  r.  Lang,  786. 

8.  JoofT-nooK  AasoouTzov  210T  ▲  Oobporation,  whix.  ~  An  association  of 
indiTidnals  for  the  purpoM  of  profit^  having  a  capital  divided  into  sharss^ 
tmd  controlled  by  a  board  of  directors,  but  not  incorporated  under  the 
Iftwe  of  the  state,  is  not  a  corporation,  but  an  unincorporated  joint-stock 
oompany,  which  is  governed  by  the  general  principlee  of  law  applicable 
to  partnerships.    Allen  v.  Limg^  786. 

IL  Jourr-arooK  Compamt,  whbit  Nbw  Comyaht,  autbovok  OaoAMOMD  av- 
nm  Old  Namb.  ^  Where  a  joini«tock  company  ceases  operations,  and 
o{ght  years  afterwards  the  person  who  was  the  last  preeident  publishes 
hs  a  newspaper  a  notice  calling  a  meeting  for  the  alleged  purpose  of  re- 
organinng  the  company,  and  at  the  meeting  so  called  a  part  of  the  old 
■iMkholders,  with  many  new  members,  form  an  association  under  the 


vn 

Ma  BMM^  wUoh  B9W  MMcii^tNNi'iBeiin  chn>ti|  9MQ.  for  lli#  p>iirpo0B  of  p^T" 
iDg  tiMm  Mlk  tbe  Und  •!  Mm-  Mf  MMeiation,  the  new  aMoeUtioii  ii » 
B«w  eompany,  and  not  •  mere  oontaniiAtion  of  the  old;  MUsh  now  om!^ 
pony  hM  ao  legal  right  ftO'Mh»olHM|(»of  oad  dupoae  of  the  land  of  tho 
old  oompoaj  to  poj  tho  detto  MUkoA-oolely  by  tho  now  oonoern,  eepo- 
oiaUy  without  tho  oooeont  of  oil  of  the  stockholdon;  ond  •  anlo  of  tho 
lottd  of  Hio  old  oomponyy  mAdo>  bytiie  offioon  of  tho  new  oompony, » 

4  HsMBSBS  09  Jonrr-inooK  Oompant  Tbmahts  ik  Oommoh,  wmmtu  —  Wheo 
an  nniaoorparated  joint-etook  aaeoeiatfcMi  owning  land  but  owing  no  dobla 


ASBUMFTION  OF  RISK» 
Sao  Miira  amd  8n.TAHT»  S-19;  IU,n.BOAiia,  SS;  H  411^  41. 

AXTAOHMSNT. 

L  ARAomBRV  8nnKr  BmaoMiQ^  m  nor  ▲  PaooiBDiiio  w 
Hia  jndgmoot  obtainod  thevain  ia  oonolvaiva  oody  vpon  tho  \ 
and  their  priTiea.    ffemihal  t.  SmrweO^  60d. 

%  RaanrxH — Lkyt  on  PBoraarr  ni  GoaioDiA  Lsan  hot  Avtbocsd  vr 
Puom  Lkyt.  —  Whore,  before  the  diimiOTal  of  a  anit  in  which  a  reeeiTer 
waa  i^pointed,  the  ooart  aasnmed  the  cuatody  of  the  aamo  property  ia 
another  anit  by  appointias  another,  r^ooi^er,  and  oonfirmed  a  aalo  of  tho 
property  orderod  to  bo  made  by  hioi^  the  ▼alidity  of  aiioh  aalo  ia  not 
affwted  by  an  attaohmeot  levied  on  the  property  while  in  tho  cnatody 
of  the  firat  roooiTer,  and  before  tho  diaiaiaaal  of  thn  ficat  a«dl»  Texat  «C& 
JTy  Ob.  T.  LewU,  778. 

IL  Bmuuvmm,  Pbopbbtt  innnat  OoifmoL  or,  kot  Svbjbot  to  Axtaohmswt. 
— AiUr  the  appointmont  of  a  receiver,  the  property  to  whioh  the  reoeiT- 
arahip  reUtea  ia  in  tho  onatody  of  tho  law,  even  before  he  qnalifiea,  ao  aa 
to  ozoa^>t  it  from  tho  lory  of  aa  attaehmont;  and  aneh  levy  oan  oonfer 
ao  right  on  tho  attaohmeat  oroditop  or  on  thoao  olataBng  nndor-  hink 
ffVnaf  ate  i^y  Oa  ▼.  Lewis,  770. 

4»  IwvHcnov  Mfcaiifirr  IfixBOunoii  Shom  or  PitoYumr  ArraoBiv  watta  nr 
CpaBaMatLawi.  "■"Fiofrtyin  tho  haada  of  a  reonver  ia  not  anbjoot  to 
attaohoMoti  and  aa  tho  aalo  of  property  ao  attaehod  woold  bo  a  oload 
on  tho  titlo  of  the  pnrehaoev  at  rocoiT*er^  aale;  ho  may  haoo^tho  aalo 
vndor  thaattaahmont  onjoinod.     TVasot  eCe.  iT'y  Co.  v,  Lewk,  778^ 

f.  PVB€HA8BB  WHO  MaKBS  ParT  PATMVrr  AOQOTBB  iHTBRBt  BmTBIA^ 

fo  PMfnBonon.  — Where,  mndor  m  obntmot  with  a  boildiiig  ooanpany  fe^ 
thooanatruottoa  of  boaaeanpon  tho  land  of.  a  parshaaer,  tho  oonpany 
doltoon  aaatenal  npoa  tho  graaod^  apon  whiofa  the  pttrebaaer  BHikea  a 
partpaymont^  and  tho  notorial  ao  fnmiabed  ia  aoiaed  and  aold  vndor  aa 
attachment  aa  Iflio  property  of  tho  baildiag  oompany,  tho  parofacaer  at 
the  Bale  made  nader  tbe  attacbmont  oaanot  take  the  material  ovi  of  tho 
paoMaiion  of  the  owner  of  tho  lot  withoat  paying  to  him  tho  amcNint  ol 
money,  bo  paid  on  hh  ooatraot^  with  intoreat.  In  aneh  oaae^  tho  levy 
ifaoald  bo  made  by  notioe^  and  net  by  taking  poeaeaaion.  JUar.  ftnany 
781. 
8aoOBAVTS«  MoBTOAGM,  4|  GoirmrPT;  Dauaqwb,  ti  numNJUOT  Oomr* 

Avcaa^  1. 


»78 
,  ATn>RHS7  AND  ^suaoEix. 

TtavjLaawD  Commuhigations.  -^  Iv  Two  or  Moki  Pnunm  Otimum  am 
Attobiist  at  Law  for  tMr  aiiitna^  beniififc  sod  nuJot  itatomento  in  hui 
pr— anoa,  h*  maj  diaoloae  tuoh  •tattmanti  in  aiu  aoniiofwniy  IwiwMB 
them  or  thoir  ponoiud  represeatatiyes  or  taooawan  in  intaraat^  bnt  nol 
in  oontroTaniaa  batwaaa  iham  or  aitiior  al  timn  mad  third  paraonii 
Bm^bmri  r.  Hmrtbmit  482. 

AnsAi^  5|  ImwAXta,  7;  Mavdaxtts;  Mabrtabb  amd  DifOBO^  9f  Mobv- 

OAaifl^  XO;  TriaTh  fiw 

ATTOIOm  M  V&Ol: 
8aa  Aabko^  1,  4» 

BAILMENT, 
8oe8AU«»aii 


t 


BANK  BILL& 

SaoLABOIKT. 

BAKKRX7PT0Y. 

BAKK& 
8aeOKHK%  1» 

rars. 

SaoWAOSRSi 

BIGAMY. 
Sao  Aduitkrt,  9L 

buxs  or  sxcHAimii 

Boo  Apprai^  & 

BILLS  AND  KOTESL 
Boo  Hrqoxiarlr  Ihstrvm  rrv. 

BONA  KDB  FUKOHASEBa^ 

BONDa 
AVB  ADunrisimAVORi^  4-4|  llnnaRA&  Oqbvo* 
6-7;  SoHOOUi  1;  Shrrot;  S-4b 

30CrNl>ABXBS. 

SBAff  OooRm  iir»  arr  Ritv  Aooomnma  to  Tmum  IfiRiRVAiii  -« 
WhoM  R-dood  daoeribao  tko  bonndnrjr  lino  of  tha  Jnnd  oonv^^yod  iMraby 
•a ooBunnfliQg  oIr  point  want  of  tlMRorthaoat  oomer  of  a  oartain  aao* 
taaa,  ifao  praanmpitioR  ia»  that  tbo  point  ia  dne  waal^  notwithatanding  tha 
north  lino  of  tha  aaotion  ia  aoi  on  tha  tma  moridian.    Btft  thiapcoonrnp- 
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Hon  iMj  b«  nlmttod  bj  «ztrmn«ons  teatimoiij.    Bmir, 

BBBAOH  09  COKTRAOT. 

BBKAOH  OF  PBOBiXSB. 

8m  liABBIAOa  AVS  DlYOB0% 


BURDEN  OF  PROOF. 
8m  Ldb^  6b  7;  Salbs,  14|  Tu»am»  IL 

OAFnON. 
Bm  Willi,  SL 

OARRISRS. 

L  Dorr  vo  Psonnr  Pa8Bbnqsbs.  —  A  Mmmon  Mnkr,  ^  Ui  iiMiUfcii  of 

trmnsportatioiit  nndartakei  to  protoot  tho  pawongor  ogainol  maj  fajmrj 
ariiiiig  from  negligonoo  or  willful  mitoondiiofe  of  hit  Mnraiiti  wliilo  ob- 
gagod  in  performing  a  duty  which  th«  carrier  owm  to  him.  MmiU^am  t. 
New  York  etc  S'p  Co.,  639. 

%    CaRRIKB  of  PaBUNOBM  18  HOT  LUBLB  lOB  UNLAWFUL  AbUHF  OV  A  PA«- 

mioBB  while  in  ite  depot,  at  the  instanoe  of  a  tieket  agent»  on  »  eharfe 
of  paiaing  oonnterfeit  money,  when  it  doee  not  appear  that  the  pttMenger 
wae  in  the  onstody  or  nnder  the  protection  of  the  ticket  agont;  or  that 
the  latter  wm  intmsted  with  any  powers  with  respect  to  the  exeoatioB  of 
the  contract  for  the  transportation  of  passengers.  MuWgim  ▼.  Nltm  Tmh 
el&  iTy  Ox,  689. 

\  Nbouoxiit  DiLAT.  —  Mbasviui  of  DaHaqu  for  the  breach  of  a  oontnol 
of  carriage  by  negligent  delay  indndes  such  damages  only  m  are  tho  di- 
rect and  immediate  ooaseqnenM  of  the  breach,  and  deemed  to  have 
been  contemplated  by  the  parties  when  they  made  the  contract  wliothar 
the  carrier  is  a  natoral  or  an  artificial  person.  If  it  is  an  ezproM  osss- 
pany,  it  is  liable  for  the  difference  between  the  market  Talne  of  tho  goods 
at  the  time  and  place  where  they  ongbt  to  have  been  deUrered  and  such 
Tslne  when  they  were  delivered,  together  with  any  extra  ezpenso  fa- 
cnrred  in  writing  or  tele^^phlng  for  them,  bnt  not  for  the  diffiBranoe 
between  the  price  for  which  the  shipper  had  contracted  to  sell  them  and 
their  market  value  when  and  where  they  were  deliverod,  nnlees  tho 
pany  was  notified  that  they  were  shipped  to  complete  saks  already 
MwmU  T.  Padjic  Exp.  Co.,  17. 

4    POWSR  TO   LlMXT   LUBILITT  FOB   NMUGBiraB.  —  AltboQgh  a 

Mrrier  cannot  stipulate  for  abeolnte  exemption  from  responsibility  for 
hii  negligence,  he  may  limit  his  liability  to  an  amount  stated  in  a  wri^ 
ten  receipt  or  special  contract  in  the  event  of  loss  or  injury  to  the  goods 
or  property  through  his  ordinary  negligence^  provided  such  contrael  it 
freely,  voluntarily,  and  fairly  entered  into  by  the  parttei^  and  is  just  and 
reasonable  in  its  terms.     Pcuific  Bxp,  Co,  v.  Foleif,  107. 

I.  LiMiTATioif  OF  LiABiLiTT  BY  CONTRACT.  —  Whcrc  s  spedal  oofitmct, 
voluntarily  entered  into  by  the  shipper,  providee  that  the  carrier  "is 
not  to  be  held  liable  for  any  loss  or  damage,  except  m  forwarders  only, 
Bor  for  any  loss  or  damage  of  any  box,  package^  or  thing  for  over  fifty 
dollars,  unless  the  Just  and  true  value  thereof  is  stated  therein,**  the 
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IhmI  li  UnABf  «n  lb*  sUppar,  and  U  the  ttmH  tad  mimran  of  Ui  moot* 
§■7  whM  flM  true  wtdue  of  th«  goods  ahippod  it  not  stated  Ia  tb«  noaipl^ 

nd  ^^  AM  lort  through  tlM  ordioary  aogUgaaoa  of  tlM  oarriir.    Poetfa 
Jb|i.  Ob.  t.  iUey,  107. 

C  CtomAor  of  SmrnBiiT  —  FBXsuHmoii.  —  A  ihippar  of  goods  who 
fills  out  a  blank  receipt  contained  in  a  book  proriooslj  fnmlshod  by  an 
ffipresB  company  for  his  nse,  and  obtains  the  signatnre  of  tho  company's 
agent  thereto  upon  deliTcring  to  him  a  package  for  tnuisportation»  will 
be  presnmod  to  know  the  contents  of  the  receipt^  and  if  he  fOCslTes  snoh 
loceipt  without  objection,  his  assent  to  its  conditions  will.  In  the  ^'^stnut 
9i  fraod,  be  oonclasiTcly  presumed.    Pae^/U  Jbfw  ih,  t.  M^k^  107. 

0ARRIER8. 
flee  Kaiukoaos}  Salh^  C 

CBRTIORARL 
See  Haaiag  Coiuvb,  1;  Jubudiotiov,  fl  ^^^"*t^T^,  H 

OERTIFIGAnL 
8eo  SoHooiA  %  C 

CB8TUI  QUB  TRUSn: 
See  Tbusts,  2. 

GHANQB  OF  INTBRB8T. 
8eo  IiYBURAVcn,  X 

CHARACTER. 
8eo  Mabbiaox  ahd  Dnronoi,  IL 

CHARGB. 
See  TsiAL»  9,  10, 

CHARTER. 

See  C0BF0KATI0K%  1« 

CHATTEL  MORTaAQBS. 

L  Tm  DvOBimoir  ov  Fbofxrtt  in  a  chattel  mortgage  Is  — ^i^^ntg,  as  s 
general  mls^  when  it  will  enable  a  third  party,  aided  by  Inquiries  which 
the  mortgage  itself  suggests,  to  identify  the  proper^.  Buck  t.  Ansm- 
pofiSofh  Bank  392. 

%  Bumcuxn  DncftTPnoir.  —  A  description  of  property  in  a  chattsl  mort- 
gage  as  "  ninety-fi  e  head  of  steers,  one  year  old  tlds  spring,  marked  as 
foUowss  Right  ear  cropped,  and  notch  cut  out  of  the  under  side  of  the 
Isf  t,  being  the  said  cattle  I  hare  this  day  purchased  of  Welcome  Mowry, 
being  aU  the  cattle  I  haTC  now  thus  marked.  Said  cattle  to  be  kept  in 
Seward  County,  Nebraska,  except  during  the  herding  season,  in  which 
tbey  are  kept  in  Butler  County,  Nebraska," — is  sufficient.  Bmek  t. 
Davenport  8av,  Bank,  392. 

B.  PKKSUMmov  AS  TO  AssBNT  OF  Cbkditor.  ^  Whcrc  a  chattel  mortgage  ia 
executed  in  good  faith  in  fsTor  of  a  bona  JSde  creditor,  his  assent  thereto 
win  be  prssumed  from  the  time  of  its  registraticn,  although  it  was 
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€ntid  —4  wetriM  wiAowt  \m  kaowltw^i^     JM  JM.  i^mi  t.  JKdb- 

««»;,  187. 

■ituatad  in  one  state,  in  which  the  mortgage  ie  dalj  rsooidedy  setains 
ptMeeaieB  Mifd  eanui  the  |>roparty  iato  another  aNtn,  wliem  hm^  ia««iOB- 
iMitektk  mod,  vhere  the  pvoperlgr  ia  attaohed  and  aeld  wider  jndgmenti 
ahtiinii  igainet  hun  by  hia  ^rcditois  in  thai  atate»  the  mortgagee  is  en- 
titled to  reoorer  the  valae  of  the  mortgaged  property  eold  from  eaeh 
JndgBMnt  creditor^  in  the  state  where  the  mortgage  was  ezacoted  and 
noeided^  although  the  mogigage  was  void  as  to  them  in  the  other  atate. 
hMaMaaotresordedtheM^    Haratkal  ^,  BmrwA  65tL 

See  FmAmuixsT  Ooktbtanoss,  6;  Imsurangi,  SL 

CHECK& 

!•  PfeOMm  TO  AOOSPT  CHXGK,   WHBN    SjJWWICaJXTLT  DjWUIlTK  TO  SVTPOBT 

AonoH  lOB  Rkpusal  to  Pat  It.  —  Where  the  cashier  of  a  benlL  tele- 
graphe  to  another  bank,  "  Will  yon  pay  K  F.  and  W.  &  Ikard's  check 
for  eighteen  haadred  dollars  on  presentation  ? "  and  the  eashier  of  the 
latter  bank,  on  the  same  day,  telegra|)ha  in  reply,  *'  7es;  will  pay  the 
Ikard  oheck,**  and  the  first-named  bank  thereupon  disooants  the  cheek, 
the  promise  contained  io  the  reply  is  soffidenUy  definite  to  support  an 
action  brought  by  the  bank  that  reoeired  it  i^gainst  the  bank  that  made 
it,  for  its  failure  or  refusal  to  pay  tho  check.  Heiurktia  NaL  Bamk  v. 
State  NaL  BcuUt,  773. 
2.  AooiDBNTAL  Erasuu  <mv  Cmmx.  WOT  Bxoim  lOB  RKTuaAL  TO  Pat* 
WHJUC.  —  Where  on  a  check  drawn  for  eighteen  hundred  dollars,  and 
having  the  figures  $1800  in  the  margin,  a  line  appears  drawn  along  the 
top  of  the  word  "  hundred,"  and  it  is  shown  that  the  check  was  intended 
to  be  drawn  for  eighteen  hundred  dollars,  the  apparent  erasure  will  not 
excuse  a  refusal  by  the  drawee  to  pay  the  check,  although  it  may  justify 
a  delay  for  a  reasonable  time  to  make  inquiry.  MmurmUa  HaL  Boat  t* 
SUU$  HaL  Bank,  773b 

CHILDREN. 
See  TU7na,S. 

OHOSB  m  Acnoir. 

Sea  Plkdqi;  L 

dnss. 


CLOUD  OK  HTLB. 
See  ArxaaHBVT,  4L 

OMiLATEKAL  AITAGK. 
baoimoii,  4;  Jvoaii  unv  S7» 

OOLLATERAL  SBCURIXT. 
See  Plvdqb;  Sst-ott. 

COLOR  OF  TITLBL 
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OOMKNikTIOK 


flee  Imtmiom  OmomMm 
OQMliOiW  0ABS3XBJL 


«  OOMMON  FROPBRTT. 

COMPENSATION, 
flit  BzBOinon  avb  AraainiKBJii»%  & 

COMPLAINT. 
flte  Plbadijio,  4» 

CONDEMNATION. 
Bee  Bjolboab^  9-ISL 

CONDITION. 
8eeSAi.M^  IL 

OONl'LIGT  OF  liAWa 

ItanvACm  4;  GoKFoXAtioav^  IS; 

iMflrrBUMBMTS,  4;  Usurt. 

CONGRESS. 


CONNIVANCR 
flee  Mamuaob  avd  DiroBxm,  t. 

CONSIDERATION. 

Aaavor,  1|  Ooarnuon,  2,  6;  HasDe^  3}  ImrAim^  f|  floaooi^  1)  fllrs- 

PuMKaiAiiai,  2j;  T»i7ixi^  JU 


CONSTITUTION. 
flee  MmacnMs  Oowoaj(xio»%  3;  T>u^  1. 

CONSPIRACY.* 

a.TkMr«»  Dmnmmam  wbrbib  Aonov  Lm  Ma»«-^M  eeanMi  few,  n 
eonepirMy  eannot  be  ouule  the  tabject  of  a  eivil  eelii%  allheiifli  dui> 
agee  lerah^  mnl<&m  aaamUdsk$m4m»  viiiflh  witfamil  ftlie  eeMpiriey  weoU 
1^  •  tigM  eC  eotioiL  The  ime  leel  ee  te  wbetiMff  fMli  eetiea  will  1m 
le  wheAkflv  er  sot  ^e  eok  ■eeoMDlielM^  eftev  Hm  oeMpiiM9r  bee  been 
letiMdvlfeaaUeeftieimble.    Jkkr.  Wk^^rm^lU. 

samm  wawtu  -^  A  peiitioB  filed  by  a  betebor,  wbiebp  ia  edditige  te  oharw 
giDf  CbakllM  defeochtttB,  who  wece  cetUe  dealer^  eooifired  tofetber  to 
refuse  to  eell  eottle  to  biai,  ehargee  that  tbey  eleo  JndBfeeA  third  yenooe 
AM.  8r.  Bmt.,  Vol.  XXVi.  —62 
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not  to  lell  to  him,  it  not  appearing  that  thoir  intarferanM  wttb  Ui 
ne«B  was  to  servo  any  legitiinate  pnrpooe  of  their  own,  hvtt  tiial  il  WH 
doue  wantonly  and  maliaionily,  caosing,  aa  was  intended,  poeoniafy  i^ 
jary  to  him,  atatee  a  cause  of  action,  and  a  demurrer  thereto  alMNdd  nel 
be  aaatained.     Dek  v,  Wit^rttf  756. 

t.  RiOHT  TO  RbTUSS  to  HAYB  BuSIKiaS  BkLATIOHS  WRH  AhOTHBK  Tjmw^ 

TO  I21  DIVIDUAL  Acmoir. — The  absolnto  right  of  a  peiMB  to  vatat  to 
hare  basineaa  reUtiona  with  any  person  whomsooTer,  whether  tbo  rnftiBil 
Is  based  open  reason  or  ia  the  result  of  whim,  caprioe,  prejndioe^  or  mal- 
iee,  maat  be  limited  to  the  individnal  action  of  the  party  who  aaearti  tlio 
right  It  ia  not  equally  true  that  one  person  may  from  snoih  motirai  i^ 
flnenoe  another  person  to  do  the  same  thing.    Ikk  t.  Wh^fretg  7HL 

O0N8TITUTIONAL  LAW. 

LlQEBLATirBBl  MmHOlFAL  OORPO&ATIOnb  1-4|  SKATVTVt  TkUl,  L 

OONSTRUOnON. 
See  WiuA  I* 

OONTBMPT. 

AAAiRar  PvBoiunw  of  Rial  Propsbtt,  What  PftoraL— A 
deoree  against  a  pnrohaser  of  real  property  who  has  refnaod  to  owfly 
with  hia  oontraot  of  pnrohase  may  be  against  him  personally,  ■*^if*«g  hiaB 
liable  for  the  amount  which  he  agreed  to  pay,  and  anthorinng 
for  its  enforoement  against  his  person,  and  in  eaae  of  hia  failnre  to 
ply  with  the  deoroe^  to  attaohment  for  oontempt  el  oovrti 

See  Mahdamui. 

OONTINUINO  TRESPAS& 
SeeTBnrAM. 

CX>NTRACrO& 

See  Saus,  % 

ooNTRAcrra 

L  ftu  f  I  if  ^  y  lOLromrOT  of  8ubcx>ntbaotor.  —  The  ■nboontmeton  el  mm 
who  has  agreed  with  the  owner  to  move  and  fit  np  a  building  in  a  work- 
manlike manner  are  liable  to  the  owner  for  negligeni  injury  to  tho  bvild* 
ing  in  doing  the  work,  although  there  is  no  privity  of  oontraot  luitween 
them.  The  gist  of  the  action  is  the  hreaoh  of  duty  owed  by  the  anbeoa- 
tractors  to  the  owner,  not  to  negligently  injure  hia  proper^,  aad  aneh 
duty  does  not  depend  on  nor  grow  out  of  the  oontraelb  Ae(^lml  t« 
Riehardg,  224. 

t.  Parol  AoRsiiffiiiT  not  to  CoMBTavcT  or  Errot  avt  Flats  ia  tho  immo* 
di&te  neighborhood,  entered  into  upon  adequate  consideration,  is  valid, 
and  its  specific  performance  may  be  enforced.    Lewk  v.  OoUmer^  616L 

iL  Statutr  of  Frauds —  PARTrnow  Frnor.  —  A  oontraot  for  tho  sonvsyw 
ance  of  an  undivided  interest  in  a  partition  fence  between  laads  el  ad> 
joining  owners  is  a  contract  for  the  release  of  aa  interest  ia  real  estate 
and,  to  be  binding,  must,  in  the  absence  of  part  performaaos^  be  fai  wii^ 
ing,  to  satisfy  the  etatnte  of  frauds.     BudimU  v.  OroiM,  ft7« 
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4.  Statoti  ovFeauini— Exioovobt  Covtbaot.  — It  !•  no  ebjeelion  lo»  writ- 
ton  oontraofc  that  Mine  of  iti  terms  remain  to  be  fixed  by  eomethlng  to 
be  done  in  the  future,  if  that  aomething  la  done  before  an  aetion  ia 
brongbt;  and  if  the  oontraet  ia  then  in  writin,,  the  atatnte  of  franda  ia 
complied  with.     Fredand  t.  BUi^  244. 

B.  BjUTBAnrr  of  Tradb.  —  A  oontraot  between  two  oorporationa  mann* 
faoturing  glne  from  fish  akin*,  nnder  a  patent  snppoaed  by  both  to  be 
▼alid,  the  objeet  of  whteh  waa  to  avoid  oompetition,  and  to  regnlata 
prioea,  ia  not  Toid  aa  digainat  publio  policy,  the  fiah-glne  not  being  an 
article  of  prime  neoearity,  or  a  ataple  commodity  ordinarily  bought  and 
acid  in  the  market    Glweuier  eicOtkr.  Jhuila  etc  On.,  214^ 

C     FrIVILBOI    of    FUROHAfll    AT    JUPIOIAL    SaU    A8    OONSIDBBATIOV. — 

A  contract  between  a  debtor  and  hia  judgment  creditor,  pfomlaing  an 
ndTantage  to  such  debtor  in  caae  hie  creditor  ia  permitted  to  pttrofaaao 
the  property  at  a  judicial  sale^  then  about  to  take  plaoe^  and  which  ia 
calculated  to  relax  the  vigilance  of  the  debtor  and  hia  friends  at  such  Jn* 
dicial  sale  and  prevent  competition,  will  be  enforced  if  creditors  are  ael 
affected  thereby,  and  the  plea  of  want  of  consideration  will  not  be  eBtor* 
Uined.  Carter  v.  Oibtont  881. 
Sen  Adtkbss  PoBBiBBioir;  Aomor,  1,  8;  Attaohmuit,  0;  Oarbisb%  1,  % 
4,  6;  OoMTXBCPr;  Dam aom,  1-3;  Infants;  Landlord  and  Tinant,  8| 
Maruaoi  and  DiYOBOi;  Paktmkbship,  4,  6;  Plsadino,  3^  4;  Salh^ 
1,  4,  7-10;  SoHOOLB,  4;  Spsoifio  Pkrformanob;  TRuan^  1|  UaURTi 
y SUDOR  avd  PoROHAflRR,  1,  8;  Wills,  1;  WnNnsaa^  L 

oontract  of  SALB. 

See  Advxrsr  PossxasiON;  AosNor, 

CONTRIBUTORY  KEGLIGENOB. 
Boa  Niauanvan^  10-18;  Railroads^  19-22;  88^  87-8QL 

CONVERSION. 
SeeSAUBS,  6. 

CONVEyANOa 
Boa  Adtirb  PossnsioNi  Dbrds;  Rral  Profrrtt;  TRim%  i. 


CORPORATIONa 

!•  CoRFORATiON  Ds  Faofo^  What  IB.  —A  corporation  de/aeto  Is  a  corporation 
orgnniied  and  operated  nnder  color  of  the  law,  bnt  not  legally  consli* 
tnted.  The  statnte  of  Texas  requires  that  at  least  two  of  the  anbscrib* 
era  to  the  charter  of  an  intended  inoorporation  mast  be  citiaens  of  the 
state.  Where,  therefore,  articles  of  incorporation  filed  in  the  office  of 
the  aecretary  of  state  are  signed  by  persons  none  of  whom  are  eitisens  of 
the  state,  the  corporation  is  not  legally  constituted,  but  nntil  the  pre* 
tended  charter  ia  yaoated  it  ia  a  corporation  de/aelo,  American  SaU  Ob. 
T.  HOdUnhumer,  743. 

IL  Bs  Faoto  Corforation,  when  Bodi  Rboardkd  as.  —  A  body  Is  regarded 
aa  a  defaxio  corporation  only  where  there  has  been  an  effort  to  oonform 
to  the  forms  of  law  in  establishing  a  corporation,  and  some  formal  defect 
ozists  merely  as  to  the  mode  of  complying  with  the  law,  and  the  body  is 
dealt  wilh  and  acts  aa  a  corporation.    Alkn  v.  Ltmg^  780. 


.kold  Um  aflM«of 

4.  Directors  —  QuAuriOATXOHS.  ^^da  «h*  immMdt  a] 

JioUUr  i^an  the  lM«k»«f  tlM  OM^flnAioo  is  Ji«fc<«ligibk  to  vate 

ImUL  tlia  •£«•  «f  .dmdtor  4Imm%  Rlthoni^  Jm  oHiy  te  «irtitlBdl  «o  the 

4^fal  iiflU 4o  Uie  ifaMk iM>ted.    JnnArffm  Jhrnmn§0^  6M. 

Jl  BuKanoji  om  Disanoa.  —  Jfc  it  oieiatiiA  to*  i«Ui  •brtwa  of 
«f  •4»rfaniiiim4hB4lM  mmwa  Ab»  «oto  erf  aoHqiiritrf  «£ 
capital  ^tock.  If  ba  jaoaivva  the  voto  of  a«unociljr  «^7  of  mA  «toekp 
Ilia  alaoliaii  will  he  wet  mnd%  aad  a  mem  aiantjiai  md—«iL  Jb<Pf  iliyai 
iVMtifv  Ob^ '639L 

4»  CbBdiKiN  <v  JkAEoraM.  ^-^na  iriM  Aiolda  #»  tDHJarity  if  4b»  vto^  of 
a  aoppTtii>a,  and  w:ho  kaa  aa^aBoaBad  in  tha  oiPg«uHtiB«  af  a  «toGk« 
:ka&dBn'  inoetiag  far  tin  ^rpaaa  af  alaatnig  iliwutuna,  jwd  kaa  par- 
ticipated ta  tha  buHBeai  of  «iidh  amHtiny  hf  iwiiiiMiiiig  4aaoton  to 

meeting,  aad  elect  diraoton  named  bpUm  %  voiinf  Mi.atodk'fbr  than 
at  the  UMer  onaatii^  Ha  mast  rrniaia  ia  aad  ««to  Ma  fltaak  afc  dlM 
.aieetiQg  .firgt  orgaaiiadi  If  bia  baHok  skaaXd  ba  rtjantiJ,  Aba  4iraetors 
Mated  lor  l>y  hia  will  Jie^eaUwad  alaatad  <bj  4ba«aDiirl  Ib< 
SBinoBity  af  Jtba  staokbaldaai  have  4ba.Bvht  to iaaiit  ihalaltara 
Ing  is  organized  tbe  oaqority  ahall  nafe  wifebdaaw  iamm  at 
auotiier  meetiag,  at  which  the  minoiitj  moat  appear  or  loae  tbatr  righto 
In  re  Argun  Printing  Oa.,  MO, 
7.  Liability  ok  Forged  Certifigatis  i»v  Stock. —  Where  tha  bj-Iawa  of  a 
corporation  provide  that  all  oertificatea  of  stock  ahall  be  signed  bj  iti 
president  and  traasarac*  and  such  jkcasidaiitto  mha  ia  Jiot  the  proper  offi- 
cer to  issue  ceitificates,  makes  a  fraudalent  issae  thereof  to  himself, 
forging  ^cTiaim  trf  saoii  ti'casmct  tfhercto,  affizhig  Iha  corporato  sea], 
and  pledging  them  for  his  individnal  debt,  the  corporation  ia  not  liable 
for  his  criminal  fraud  as  for  an  w^  made  possible  by  iti  negligence^  al« 
though  he  was  allowed  to  have  Waean  to  tta  seal  and  certificate-book  after 
his  previous  miBcouduct  in  violating  an  agreement  to  pledge  certain  atook 
to  the  corporation.     Hill  9.  jtoaeg  Pal.  dw,  230. 

5.  RIOBT.AIW  J#uav.aff  JPlLBDOWt  K>  YsKM  fitaoL — A  f^Wgaa  cf  aa^orato 

stock,  who  appears  by  the  books  of  the  corporation  to  ba  tha  owner 
thereof,  has  a  right  to  woto  mhatswar  artoek  stonds  in  his  name  at  a 
meeting  for  the  election  of  directors;  and  in  aneh  case  toe  plejjar 
right  .to  v^te  such  «tock.    In  re  Argva  Prmimig  Qoiw  638. 

f .  !Bsif  RDY  or  Pledgor  Emtitlsd  to  Voxb  Sxocil  — JLjpMgar  of 
stock  who  has  a  legal  right  to  vote  J4  although  itiiaa 
tohia  pledgoe  oa  the  books  of  tha  caiyaratioq,  has  his  remedy  in  ^irtj  to 
con\peI  a  proper  transfer,  or  to  re^nira  the  pler\gaa  to^gian  a  faai9»  /a 
re  Argu$  PrinLir^  Ca.^  639. 

10.  Stockudldkr  —  Kbmbdt  qv  Aaaiavsa  «v  .Siook. — jAa 
atock  who  is  entitled  to  have  his  transfer  reomded  on  Abe 
books  may,  in  equity^  compel  the  oerporation  to  raoofid  il^  or  be  Jaaj 
Dompel  liis  assignor  to  j(ive  him  a  proxy;  but  antil  thia  is  den^  he  ia 
juti  a  stockholder,  so  as  to  be  entitled  to  veto  the  SKtock  or  Jield  tbe 
office  of  director.     Jn  re  Argus  PritUing  Co^  63&. 

n.  Stockholder,  Who  i&  — One  is  n  stockholder  to  a  oaiyftBaiaBn  «n]j 
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Av  hoMi  rinrer  on  Ifta  boofta  of  Hbn  oompany,  and  not  when  h# 
hMa  tin  08r1tifibst9  cf  tncft  shaires.     ik  rv  Argus  Priniing  Co.p 


Oluu&AdLiiHL  —  Q^nnoDBiiVD  TbARBjn  ov  8tocK  in  a  ccn'poratioa 
ir  n«tt  Tslid  for  any  pnrpoae,  except  as  between  the  partita,  and  until 
mefr  tranafer  n  madb  on  the  corporate  books,  the  person  in  wUos» 
Bane  tile  atoek*  there  sppeara  will  conllinae  to  be  a  atockholder,  for 
Wm  pmpuae  of  Totiiig  ttn  atock,  or  of  being  elTgible  to  the  office  of  di- 
FBctor.      Ik  rr  Argnt  PHhttnn  Cb.,  039. 

K  Oemuor  or  Laws* — B^iorobmsht  aw  Firboital  Liabilitt  of  Stock* 
BOLDKK  IM  A  FoBKiON  CORPORATION.  —A  realdeot  of  New  Tork  cannot 
■■Mana  aa'  aniie»  m*  MaaaaefaiMeMv  agmnsi  a  reatden^  in  €kKfbmia  to 
aatablisb ki» ymmuugX  fiabifily  for  Me  ^bt  of  a  eorporation  having  uo 
place  3f  bnaineaa  in  Maaaachnaetta,  and  organised  under  the  lawa  of 
Kanaaw,  providing  for  apecial  and  lianted  liability  of  a  atockholder,  when 
ha  luMils  aa  siBht  ateoUu4der  baa  ao^  been  jodaoiallif  datavmined  in 
tiie  latter  atate.     Bank qf  North  America  ▼.  Rindge,  240. 

14»  Stookholdbrs  are  nnder  ao-obligatian  to  inform  their  oo»atockho1dera 
of  their  intention  to  exchange  their  atock  for  the  atook  of  another  cor- 
pw'aifiuii,  or  of  tbetr  tnteotion  to  inTeat  therein.     Trucom  t.  Winship, 

lA.  Stookholdsrs  of  Db  Facto  Corforatioh  hot  LlilBlr  to  m  CaxDiroRs 
A8  PSiRTirBRS.  —  Pbraona  who,  after  the  organization  of  a  corporation  baa 
apparent  effectOi^  and  the  secretary  of  state  has  returned  ita 
',  with  a  certificate  that  it  haa  been  filed  in  hia  office  as  the  statute 
taqniTOai  beoome  atockholdera  in  auch  corporation,  under  the  belief  that 
a  legal  corporation  eziata,  and  without  any  notice  of  any  Wee  in  the 
Anter  of  aveii  corporatron,  cannot  be  held  liable  aa  partnera  for  ita 
Mite;    AymerkemSaUOo,  v.  HMenhOmer^  743. 

IS.  KniBT  OF  StooKHGi^TrBRS  TO  Srll  Stook.  —  Stockholdera  in  a  corpora- 
tion, indnding  ita  directora  who  own  stock,  have  the  indisputable  right 
to  diapoae- of  their  atook  at  their  pleasure.     Trisconi  v,  Ifiruhip,  176. 

ff«  BowBR  or  Majobitt  of  Stdckholdrrs  TO  Wind  uf.  ^  In  the  absence 
of  any  expreta  atatutory  prohibition,  a  majority  of  the  atockholdera  in  a 
eorporation,  acting  within  the  aoope  of  their  authority,  may  wind  up  ita 
■fiJra  and  dIaaolTe  it,  fer  reaaons  deemed  by  them  anfficieat;  and  the 
ooorta  are  poworteaa  to  inquire  into  and  determine  the  expediency  or 
■affieioncy  of  tbe  motivea  which  dictated  ancfa  action,  although  it  entaila 
aVMatipon  the  minority  of  the  atockholdera.     TVisconi  ▼.  Wtnahip,  175. 

ML  HOBIOACIB    BY    ObWPORATIOIf,    DBFBOTS    IN,   GURBO    BT    RaTIFIOATION, 

;  —  Where  a  mortgage  by  a  corporation  ia  aigned,  without  author- 
by  reeolatiou,  by  ita-  preaident  and  aecretary,  who  were  two  of 
of  ita  three  travteea,  but  the  corporation  receiTCs  the  benefits  of  the 
BMBrtgagev  tbe  dMeot  in  its  original  execution  will  be  regarded  aa  cured.. 
hf*  amaieeueaea-  and  ratifioation.    If  money  has  been  obtained  by  a., 
upon  ila  aeonritiea,  whtcfa  are  irregular  and  uUra  vires,  but . 
haa  been  applied  for  the  benefit  of  the  oorporation,  with  the- 
knowledgo  and  aeqnieaoence  of  the  atockfacdders,  the  corporation  and  ita  ■ 
AtBa-holdarawJtt  bo  eatopped  from  denying  tiio  corporation'a  liability  to » 
repay  it    Horion  ▼.  Long,  867. 

19L  RbOOBDSOF  OORPORATTOir,  TBSTIHOErr  InADMISSIBLBTO  DxsTROT  EFFSOT' 

OF,  WHnr.  —  Where,  for  tbe  pnrpoae  of  proving  the  execution  of  mort^ 
gage  bonda  by  a  railroad  eoffpoffatiea,  a  book  found  in  the  company'a 
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office,  identified  m  the  one  in  whioh  tfi*  fMordi  el  fhm  aMtfafi  cf 
direotort  and  stookholdera  were  kepl^  and  ehown  to  be  tt«  only  beek 
leoogniied  m  eaob,  ie  admitted  in  erkiiaee^  the  teetimqpy  ef  tt«  aeam* 
tery  of  the  ooini>any  that  he  had  written  the  prooeedinga  at  the  diolitiea 
of  the  presideut  of  the  company,  and  long  after  their  datei^  aad  ttai 
although  the  records  ehow  meetings  from  time  to  time^  he  believed  ■• 
eaoh  meetings  were  held,  is  inadmissible  to  destroy  the  effset  el  tt«  le^ 
ords  contained  in  snob  book.  Snob  testimony  ia  too  fawonelMiy%  nee  li 
ean  serve  merely  to  ereato  a  snspieion  that  there  was  aa  inegiilaiity  im 
the  manner  in  whioh  the  reoords  of  the  oompany  were  kept^  Mcilkmm^ 
Y.  Bim,  705i 
Bee  Aoairor,  1;  Absooeatioiib;  CoarmAon^  5;  LmRAXiOKt  ov  Aof— %  % 


See  SzBouiKMr,  1|  H 


OO-TBNANOT. 

1.  OomrxTANOB  ICadb  bt  Om  or  Sbtuul  Oo-VBVian^ 

GoRTBT  A  Spioifio  Past  of  the  eommon  properly.  Is  aol  veid.    7e 
T.  Mdwarda,  689. 

%   A  CONTBTANOB  BT  A  Oo-TBITABT  OV  A  SPBOIflO  PABV  of  Ibo  lllldt  ol 

co-tenancy,  eqniralent  ia  nine  to  hie  share  in  the  entire  prapettyp 
with  oovenants  of  warranty,  will,  as  against  him,  be  trsatod  ae  a  eon- 
▼eyance  of  his  entire  interest  ia  the  eommon  land.  Tmmg  ▼•  Wiwii  ij^ 
689. 

IL  A  Grabt  bt  a  MonuB  to  a  railway  company  of  a  right  el  wajoffw  badi 
of  whioh  she  is  a  tenant  in  common  with  her  diildren,  who  realde  witk 
her,  cannot  have  any  effect  whatever  oa  their  rights.  CBbarfsifea  #a 
A  A  Ox  T.  Letck^  667. 

i.  A  Proobbdiro  to  obtain  compensation  for  leads  token  and  need  by  aiaB- 
way  oompany  will  be  sospended  nntil  a  partition  of  the  laade  of  the  e» 
tenancy  is  made,  where  snob  company  baa  reoeived  from  eae  el  the 
eo-tenanto  a  grant  of  the  right  to  constmot  a  railroad  over  leads 
iag  to  the  co-tenancy.    Charluion  tic  R,  R.  0^  t.  Lmek,  M7. 

6b  Tbn  ANT  IB  OoMMOH  OAjriiai  Sub  bis  Oo-tbhamt  iob  P^mmmiom, 

—One  tenant  in  eommon  oannot  maintain  against  bia  eo-tenaal  a  aaH 
for  the  recovery  of  posseesiea  of  land,  when  the  letter's  pnessseisa  is  not 
adveree  to  his  own  intereet,  aor  to  the  title  ander  whioh  titeT  fl^aal  bett 
elaim.  To  authorise  ench  a  suit  there  most  be  aa  aotval  onster,  aad  the 
onster  and  adveree  holding  must  be  of  ench  a  ebaraeter  as  will  pal  the 
etotote  of  limitations  in  motion.    AUm  v.  Lom^  766. 

C  Tbbabt  nr  Oommob  cabbot  Rboovbb  iob  ku  Oo-vnrABva  aor  FAxnH. 
—  Whercb  in  an  action  of  trespass  to  try  title  to  land,  the  defeadaat  ee- 
teblishes  title  to  a  part  interest  therein,  the  plaintiff  Is  aot  eatitled,  as 
against  the  defendant^  to  recover  for  the  benefit  of  other  tenaato  ia  oeM> 
mon  who  are  not  parties  to  the  action.    Soone  t.  Knom^  767* 

See  ABioaunoBB,  4;  Hombrbao^  7,  8;  Hobbabd  abb  Wai^  l«4l  Vi 


OOUNSEU 
BeeTsiAL,  6. 
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OOUNTIKHL 

MmnoPAL  Rahaoab  Aid  Bonds  —  Voidabu  Imitb  —  ImfooniT  Pvb- 
ffltiHBB.  —  A  proposition  Biibinittod  to  the  ▼oters  of  m  ooniitj  to  imam  and 
deliTor  its  bonds  to  aid  in  tho  oonstrnotim  of  a  railroad  hj  om  of  two 
oompaaiei  named,  being  in  the  alternatiTe^  it  defeetaroi  and  the  iisno 
and  delivery  of  the  bonds  voted  under  snob  proposition  will  be  enjoined, 
or  they  may  be  set  aside  after  issue  if  timely  applioatioB  is  mads^  yol 
after  sndh  bonds  have  been  issued  and  certified  under  apparent  authority, 
tiiey  are  valid  in  the  hands  of  an  innooont  purohaasr  for  valma*  ilTovtA 
▼•  PkUU  OomU^  395. 

See  Jvdqmxht,  SH 

00UB8KS  AND  DI8TAN0B& 
Seo  BouHDaRiii. 

COURTS. 

Bm   AiTBAiit  S)  OoHTncR;  Riobitsbii,  2;  8;  Tbiai^  4^6^91  TMn%  1} 

WnifBus,  8. 

CNXJMTBROLADC. 
Bee  8ali%  11|  Sar-offib 

OOVENANTa 

1.  PoBOBAan  or  ▲  Lor  Wuioh  n  Subjmv  to  4  Pnaoviii  BamicinTB 
AavuMEBr  entered  into  by  its  owner  Is  bo«nd  by  the  reatrietioa  in  a 
oonrt  of  equity,  unless  he  was  a  purohaser  hi  good  faith.  In  IgnoraDoa  ef 
the  restrietion.    LewU  r.  Oclbm,  61(L 

t,  PSBsoiTAL  CoYuiAm  WHiK  BuooMis  Attaokbd  TO  AfiSR-Aoqionun>  Lavd. 
—If  one  who  has  agreed  not  to  build  flats  in  a  designated  neighborhood 
afterwards  porehasea  land  in  that  neighborhood,  snoh  land  in  his  hands 
beoomeo  restrioted  and  limited  in  its  uses  by  that  agreenient»  and  remains 
snbjeet  to  snob  restriotions  and  limitations  in  the  hands  of  a  purohaser 
from  him  with  notice  of  the  agreement.    Lewk  v.  OoUmett  016w 

1.  Warbahtob  Liablb  iok  ItfTxaisT  WHBir.  —  Where  rents  are  set  off 
against  improrements,  the  warrantor  must  pay  interest  for  the  tune  the 
rents  were  reooTered*    Botmt  t.  Khoo^  767. 

4.  YourvTABT  CoTSNAMT — SmoBOUfBirr  or.  Aim  Dbatb  or  Ck>yBHAiiTos. 
—A  voluntary  covenant  in  an  indenture  under  ssal,exeouted  by  a  testatrix 
in  a  foreign  country,  but  which  would  bo  enforoeable  if  executed  in  the 
state  where  she  subsequently  dies  domiciled,  and  by  which  she  binds 
her  executors^  within  six  months  after  her  death,  to  pay  to  parties  named 
a  specified  sum  upon  certain  trusts,  with  Interest  from  the  day  of  her 
death,  will  be  enforced  in  the  state  where  she  was  domieilsd  at  the  time 
ofhardfloth.    Trsff  t.  Gbdinaii,  26a 

8oo  Oo-TSMAKOr,  t. 

OOVERTURBb 
Seo  HonAVD  ahd  Win;  InrAra,  6|  Mabuaoi  as»  DifOMii 

ORBDiTORS'  suria 

CnsDROK^  Bill  to  Riaoh  AbiMoirr  Awabdid  to  a  Dirowno  Wivi^  lad 
to  api^y  it  in  payment  to  a  debt  existing  before  sqoIi  award  was  mado. 
cannot  be  sustained.    Bomaine  T.  Chatmaqf^  64A, 


WH  imiUL 

ORDOL 

§W  llismi  AND  ftOETAVi;  tL 

CRIimrAL  LAW. 

biwaxnMxnm  mm  Dbbpu  ie  Cuu.  ~  Yolnnttty  faitoadwiloa  viB 
•Mt  tlM  oomnitwim  of  a  erimiiyd  act;  x«l  wbtrt  a  pwum  ii 
•ruM  wUbh  oan  1m  coamittftcl  oqIj  by  doiqg  m  piiitnUr 
ipMiflo  tatontk  it  nwy  be  ibowii,  in  defaoae,  that  al  tlM  tint  «l 
t^  Ml  ohafgady  ihe  aoouaed  wm  m  drank  that  ba  oonld 
tdaad  tha  iatani  naoaaiary  to  ooostitata  tiia  offMoa.    C%ri— n  ▼• 

▲dvltebt;  AflBAOsr;   IhiMWi  ■■■■ij  Xfiuu«%    1| 
OAifOia;  Habbas  Oobtub;  HomoreBi  InavB  Pttaoni 

0B08&-C(nCFIiAIllX 
8aaP^ 


OROSSINOa 
Baa  BiniAB^  ^10^  I7,  lit  ^  tL 

DAMAGEa 

L  llBAMnui  ov  DAMAflii  — Bksaob  gv  CtoMTBAor— FMMraonTB 
«->  WlMra  n  btanah  of  oontraet  Nanlts  In  tbaloai  «f  daflnila  prnilli 

«M  aaaar«ainaUa  and  fhthm  tha  OMitomplation  of  tba  partial  fhqr  BuiJ 
fgmmnSky  be  nanvwadi  but  vben  fumpaettya  prdht  ara  rai 

Jaotoral,  and  apaoalatiTa^  thay  oannot  ba  aaid  to  ba  tba  diraot  and 

atoidriia  laaall  of  tha  biaaab,  aad  OMOol  ba  rMoviatad.   ffkmmm 

ala  CXk  v«  XaoMMlf  Ml* 

&  BHU0B  #v  OoMtUMn "^IHftt  TO  DnmnuL  •<•»  A  pvty  wdn^  fiw 

af  aontraal  la  tayifod  (a  do  what  ba  raaaanably  oaa,  and  iimaaifa  all 
vnaMubla  opportmrity.  to  laaMa  fha  faijary  and  radtaoa  ttia  daaafn 
aavaad  l^  tba  braaoh.    Sku^fimn  Oatter  tHe.  (%w  t.  Leomari,  lOL 

%  IfiusvBB  at  DAXAOts  fon  B&baoh  ov  Ooimuor  io  Ifovi  Rotbl* 
PBoma,  Limb  ov.  — >  Wbora  a  eootrael  for  tba  vaoM^  of  a  lioM  inm 
aaa  town  to  anothar  ia  brokan  by  the  oontraotor,  af  tar  ba  baa  baan  paid 
for  Iba  raaoival,  it  ia  tba  doty  of  tha  ofwaar  to  hava  tba  botal  raoMvad  at 
and  ba  la  tlMu  antiUad  to  reoovar,  aa  damagat  for  tba  braaeb,  tba 
aspanaao  of  ramoral  and  of  aroiding  tba  diraol  and  imavoid* 
abla  ooaaaqaenoaa  of  tba  braaoh  of  the  oonttaet,  bat  ba  Is  not  aatitlad  ta 
vmnnw  Hm  proapaativa  prolltB  which  ha  woald  bara  poariblj  gaiaad  if 
tba  baikUng  had  bean  raBMwad  aooording  to  tha  oontraot  4!ltrBMa 
CMer^CdL  €h,  ▼.  Leimurd,  101. 

i.  Irtbrbst  — NBouoBMcn — Mbasubb  ov  Damaobi.  —In  aothnn  to  vaooTir 
damagea  for  injury  .caosad  by  aagtiganoa,  awarding  intaraat  ia  la  tha 
diMration  of  the  jary.     SU  ▼.  Northern  Pac  R.  R.  Oo.,  021. 

ft.  FuMinvB  D am AO  is  not  Rboovbbablb.  ^  Tha  dootiine  of  pnnitiTa  damagta 
ia  aaaoaad  ia  prkiaipla  and  anlair  and  daagarooafai  piaotiat^  aad  aadi 
damagea  oannot  ba  reoorered  in  Washington,  althong^  tba  ^^^Ttdant 
may  have  baan  gnilty  af  gnae  aagliganaa    8fakam  Trmck  #a  Oa  r. 


NaaunnnoB 
QmwHOJi.  —  Inanaatiaa  ta raoorar  dan^^  inr  awm^gflbl  afttMh* 
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menV  cxam^ary  damages  ar«  not  reooven^bls^  tf  Am  pUlatQf  In  tfi*  al» 
laelimeiit  belfevod  tliat  tha  property  attached  waaaabjaci  to  tiia  pajmanl 
of  Ilia  debti  and  tliar«  la  no  elamant  al  oppraanoa  or  maliaa.  MBk  t, 
Bmmtr,  731. 

S.  IuBnuoxiDiiB — TiRDior  ^  Daxaom.  —  When  a  Jury  ia  boI  ohargad  «epft» 
rataly  aa  to  aotnal  aad  ezemplaiy  damagaa,  a  ▼erdiot  for  a  groaa  amii^ 
wiihoat  apeoiftoation  aa  to  whether  It  U  aotaal  or  asMaiplary  daawfa^ 
IB  not  reversible  error.    HeUigmanm  ▼•  Htm,  804. 

iL  IiraTRXTonoin  ai  to  Dam aoxs.  —  A  anbmisaion  to  the  Jury  of  the  qnaatiott 
«f  aoloal  aad  exemplary  damagea  ia  one  general  duMga  ia  not  rereniUa 
error,  m  the  aheenoe  of  a  roqaest  and  rafiisal  of  a  apaoial  aharga  eotraot- 
feig  llie  error,     ffeffigmaan  t.  Roae,  90L 

Baa  AanoH^  I,  %  Ahimals,  %  3;  OABBnaa,  3,  6;  BQUirr.  S;  3|  MAUtZAaa 
An  BiTOBG^  4;  MuHioiPAL  CoHPOBATiOMs,  10;  Kaouoaircii  4^  16f 
pAsnrxBflHiP,  4^  0;  Railroad^  4^  S,  8^  11,  12,  38;  8ali%  11»  Ui  8b- 
Wfonomi  BKsaii^  3;  TaiiFAaiy  I,  2;  Tbiai^  2i  Wmamm,  h 

DKATH. 
8aa  KaouoiBo^  M. 

DSBT. 
6aa  Habuaos  a«d  Piraaoii  ICt  !!• 

DEBTOR  AND  CBBDITO& 

L  fiRAm  HI  aasuTAomv  cv  Dibh^-^-A  araditar  waaot^  bypraalMiga 
{hmmU  aoqaiia  4ttie  ta  the  pvaperty  of  hia  debtor,  avaa  with  tbaparpoaa 
•I  areditsng  its  valoe  aa  a  jnat  debt    jBUa  ▼•  iTfadUby,  8B(L 

ft  hjra  OMur  ma  GBaBnaaa  av  Amt  P^uhwn  eAxiNW  Bamv  tma  Ui  ap« 
ppapaiatnig  Ua  paoparty  to  tba  payaacat  al  a  debt  far  whiah  ba  Is  liable. 
Tharefore,  one  jointly  liaUe  a^h  otiMea  aa  a  BMmber  of  a  ftna,  or  ather* 
iriaa^  ma|r  sppvepriaite  hie  indiTidaail  proper^  to  tba  paynaot  af  a  Jotoi 
debt,  and  if  all  the  meaabeea  o!  a  partnership  are  liable  on  aa  obligatioa» 
they  may  appropriate  the  firm  property  to  its  payment,  thongh  it  ia  aot  a 
partnership  debt.     CUkens*  Bmmk  t.  WiiUanu,  454. 

Baa  Attaokmxnt,  3;  GHamL  MonrgAon,  3,  4;  CosrrRAora,  6|  Gudi- 
TOBs'  Svrro;  Fkaudulsnt  CoiivaTANOBs;  PABTNaaaHXp,  6;  Rbgutb^ 
]|  Tbv«i%  1. 

DECLARATIOKa 
Bee  BviDayci^  3,  4;  Fbaudulikt  GoirTcrANoaB,  2;  PLBAonra^  4 

DECREBS. 
Baa  JoDOMBBTi  Mahbiaob  and  Ditobc^  18. 

DEEDS. 

1  DoBornrB  Aobhowlidombiit.  —  Where  the  oertificate  of  aeknowledgmeal 
to  a  deed  faila  to  ahow  that  thegrantoia  were  known  to  the  officer  takii^ 
it^  or  that  they  were  proved  to  him  on  the  oath  of  another  to  be  anoh 
grantors,  and  fails  to  use  any  equivalent  expression,  the  omissiun  ia  fatal 
to  the  Talidity  oF  the  deed.     Fro$i  ▼.  Sr(Uh  Cattk  Ob.,  831. 

ti  Dkjtbbt.  —  Eyidenoe  showing  that  a  oonreyance  of  land  waa  aigned» 
acknowledged,  witnessed,  and  handed  to  the  grantoe,  who  waa  a  aoa 
af  the  grantor,  to  whom  the  deed  waa  immediatoly  returned;  that  the 
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f»ih«r  ntd  he  oalonUtad  to  deed  the  ympeitj  to  fh«  mb.  m  AM 
woald  be  no  trouble  after  hU  death,  but  that  he  would  not  liko  to  aee 
it  go  OQ  record  in  hie  lifetime;  and  the  eon  replied  he  need  not  be  afrnii 
of  ite  going  on  record,  and  that  he  (the  father)  oonld  keep  it  biiniielf,  — 
does  not  ehow  a  delivery  of  the  deed;  and  if  the  grantor  eabaoqveiillj 
destroyed  it,  and  conveyed  the- same  property  to  another  penoa  ia  ees* 
sideratioii  of  services  performed  and  to  be  performed,  the  latter  aoqiiired 
the  title.    Sckuffert  v.  OrUe^  S16. 

IL  CoNsnoBHATiOR  FOB  CoNVBTAiccB  ov  Lahd,  Of  of  an  interest  thernii,  need 
not  be  in  money,  bnt  may  consist  of  anything  deemed  by  the  partiee  te 
be  of  value.  A  person  owning  land  along  and  through  which  a  tailroad 
ie  proposed  to  be  built  may,  in  consideratioii  of  the  benefit  whieh  ho  be> 
lieves  will  result  to  him  from  its  construction,  execute  a  release  or  eea* 
veyance  of  the  right  to  enter  npon  hie  lands,  and  to  oonstruot  and  main- 
tain such  railway,  and  to  use  for  its  purpoees  a  designated  strip  of  land. 
8aoh  consideration  is  sufficient  to  support  a  oonveyanoe,  though  a 
statute  of  the  state  forbids  any  Jury  impaneled  to  determine  iSkm  oom- 
pensation  to  which  a  laad-owner  may  be  entitled  from  taking  iato  ae- 
oonnt  any  benefit  which  he  may  derive  from  the  oonefemetioa  af  a  tail- 
way.    Chark&lon  tie*  B.  R,  Co.  v.  Lutk,  607. 

4  Dbkd  Siomsd  "  A,  psa  B,*'  will  bs  Pbxsumxd  to  have  been  signed  ia  tke 
preeence  and  by  the  authority  of  the  former,  if  he  was  unable  to  read  or 
write,  and  B  was  in  the  habit  of  signing  deeds  for  him,  and  the  perseoe 
claiming  under  the  deed  have  been  ia  undistnrbed  poeseesioa  lor  BMay 
years.    Kamedjf  v.  Cframimg,  67fi. 

S.  Rboistration— Uhrboordbd  Dbid  KBouanmr  Wmnxaawv  iboh 
KiooRDsa's  Omoi  u  not  Nonoa.  —  Where  tho  holder  of  a  deed,  affesr 
filing  it  for  record,  negligently  withdraws  it  from  the  reoordsr'a  office 
before  it  ie  reoorded,  and  before  attaehing  thereto  ai^y  oertiileafee  of  its 
record,  euch  deed  ie  not  notice  to  aa  innooeat  pareheser  for  valae^  lo  ii 
to  proteot  euch  holder.    Twrtmm  t.  BeU,  S6^ 

Bee  Oo-vurAVor,  l-t;  OoTSNAirrs;  IvwAm,  8-6|  Wnu^  1|  BfiDBra%  B| 

Fbavsoiaiit  CovmrA>on» 

DB  FACTra 

See  OOBPOBATIOMi^  I9  %  li. 

DEFBCnVB  MAOHINBRY. 
Bee  LAvnuHiD  An>  Tbitaiit,  1-S;  NioLiona^  11^  14|  ItAniaoin^  41;  tt. 

DEFINinONa 

'*A,per&*    Ktumtdif  v.  OramUng^  fiTfi. 

Alimony.    Romaim  t.  CAaimeey,  544. 

*«  As  against  the  person  eo  hindered,  delayed,  er  defrauded.*    Bitbr.  #V>"^ 

851. 
BcmiJUU  purchaser,    i^eeli  t.  #%afi,  851. 
Ihfacio  corporation.    Awmhsm  8aU  Co.  t.  HMmUmur^  74l|  iflfaa  T.  Lm§^ 

785. 
**  Demand,  notice,  and  proteet  waived,  and  paymeat  gaanuitied.' 

Dt^otmpeH  8m.  Bati,  892. 
Depriving  person  of  property.     Oilman  v.  TVdbsr,  464i 
Disaffirmance  of  deed.    Starqf  v.  Hunier^  887. 


Imdwl  987 

Fellow-aemmt.    JQ  t.  Nmriktm  P.  B.  E.  dh.^  M. 

**  For  the  benefit  and  behoof  of  tin  gnuitor's  wifob*    JbaMdhf  ▼«  ftwli^ 

i^uncim  ofielo,    AUem  ▼.  Lot^,  7S5, 

'*  Gaest"    Pullman  ete.  Ob.  t.  Lawe,  82S. 

Hommteed.    OalUgker  r.  SmUeg,  S19. 

Jotnt-etoek  eompenj.    ^0m  v,  Zoiijr*  788. 

''Lodger."    PuUman  tie,  Co.  t.  Loip«^  825. 

•' Microbe  killer."    Radam^.  CapUal  MicrtM^H.ih.^VX 

Nooeaavriee.    Storey  ▼.  Hunter^  837. 

Negligenoe.     Monigomigry  ▼•  Muskegon  Booming  Oik,  XML 

Pin-pooL    Aote  t.  Quoie^  207. 

Prohaewko.    McIToal r.  Broun,  Ul. 

QmuUmm  meruiL    Ooom  Biver  Bank  ▼.  Willom  Lak$  Bekoot,  WL 

**  Randy  at  anjr  time  to  tattle  for  the  year'a  rent"    Kmnmlif  t«  OrmUk^  f7Ci 

Stockholder.    In  re  Argno  PrtnUng  Co,,  630. 

*'  Teatament  d'Aglae  Armant"    Sueeesikm  f^ArmmJ^  IBk 

Trcapaaaer.    CUne  v.  OreoeerU  CUg  B,  B.  Obi,  187. 

Dnlnwfnl  aaaemblj.    Poopkw.  Mo9t,4S%. 

DBUVERY, 
8eeDxai)S.S. 

DEMUBRAGK 

BaaSAUi^  7. 

* 

DBMUBRKB. 
Baa  Avna&i  f|  OomnmAor,  2|  Habbas  Oosni^  It  hnmmmn^  \%  U^ 

PuuDiva^  2;  4 

DEMURRER  TO  EVIDKKO& 
See  Tbul,  8^ 

DEPOSmONS. 

A.IM1M1MLHT  or.  —  A  depoeition  taken  before  a  eainmiwieaw,  wwom  baieca 
aa  aAaar  lawfully  anthoriied  to  administer  oatha  in  the  state  where  the 
aawmiarioner  reaided,  Ui  admiwibla  in  andanaa  In  tha  aamli  oi 
MoNoal  ▼•  Brmm,  ML 

DESCRIPTION. 
Baa  Yixixm  ato  PuBaBAm^  l,  % 

DETINXnL 
Bee  SALn^fib 

DIRECTOR. 
Baa  OoBPOBATioMi^  S-4 

DISAFFIRMAKOa 
Bee  iHVAinn^  2-6w 


Argmsmnri  Tkum^  % 


DIBO&DSBLY 

UBTUBBAim  or  TSA0& 
8m  Riot;  L. 

DIVOBC& 

9m  ■ARJUAQX  AMD  Dc 


DOOUMBNTABT  EVTDIQIGE 


DOQ& 


DRUNKENNESS. 


BASEMENTS. 
^vniii  mrrrovr.  —  JaztipMiUcm  of  Uads  givM  ■•  ffghi  tf 

buildings  •rMtod  therMm,  anleM  oonforred  bj  gnnt^  MavvyuMtb 
stetato,  wd  if  tlMj  are  injured  bj  exMTnting  on  adJoinlBK  luid,  tlK 
li  ■•  liabilitj,  in  the  abMnM  of  improper  motEf%  er  enfelMMMi  ia  doinf 
Ibeworfc.    Sckmm  w.  Bfem  ^3^ 


L  JiFDomirT  nr  Bjeotiibnt  —  CJoNCLusnriWMi  ov,  ai  to  Ttn&— Jvdg- 

ment  for  plaintiff  im  eJeetoBil  m  eoaelneiTe  ag^init  defendant  «n  tbe 
qnMtion  of  title,  from  whatever  eonxM  derired,  and  foreTer  retopi  him 
from  anerting  a  olaim  of  tiUe  which  existed  at  the  time  of  the  rendition 
of  the  judgment     Hentig  r.  HedduK  M. 

%  JVDOMKirr  IW  BiTOTMBNT  Al  ESTOPPIL  —  N«W  TiTIilv  WBBT  UXfWT  Bl  As- 

SEBTBO.  —  Where  defendant  in  ejectment  aoq^airM  a  new  title  during  tbe 
pendenoy  of  the  action,  he  must  assert  it  therein  before  final  JudgaMt 
Is  rendered  against  him.  Such  Judgment  eetope  him  from  aflarwards  a^ 
Mrting  it  against  the  suooessful  pUantiflr  therein.    Ab%  t« 

8m  Co-TurAHcnr,  fi. 

HJETEIONa. 
8m  O0BPORATION8,  3^  6,  S-11;  CownoL 

EldBEZZLEIlXNT. 
IwOTcmiirT— NicwsARY  AvBaMENTS.  —  An  indietment  lor 

mnst  allege  a  dduciary  relalioa  snstaiited  by  defendant  M  derkp  agM^ 
servant,  or  otherwise,  made  by  the  sUtnte  an  element  of  the  cUmm,  and 
that,  by  virtue  of  such  relation,  be  took  into  his  possession  the  propsr^ 
which  he  is  charged  with  embezzling,  the  ownership  of  ^ioh  anal  bs 
alleged  with  the  same  degree  of  certainty  required  in  an  indietneni  to 
Uroeny.    SUUe  v.  Boubla,  179. 


KMiHBnr  jNHfAni: 


maunEBL  and  sunoYSE 


jBM'iiKffrm. 

EQUITY. 

y  b>  or  k  s  f  iwinail  JMfWMl  It 
tfM  jnriwHotMA  ia«^i^v  bM«BW  vhan  JoibdioliiA  iiMMt 
Mqnired  h  will  te  nteimd  to  «h»  mi4  thonjh  Mlkf  k  find  fcj  A 

%4lMMtiMI  WWIiVkfc  J«UUt  tbO  •OBlMQMlOO  W 

iftwnwitli  froportj,  •ooait  nf  «fBiiy»  m  ftAdiMan  Aognaliag  tho  faijaiio- 
tun,  may  elooe  ap  all  matters  «l  Iflcal  dkpoto  botwMs  tho  partiM,  by 

iit  Hif^  w&kda  i*  fOBoraU J,  Mid  may »  wham  mmmrngj  la  do 

Jaitin  b«fevaan  tiw  partial  aaoaiiaim  and  a— d  damagaa  ■• 

nudduital  to  tht  main  raliof  aooghl    lufmtk  w»  MilrtgmKtam  #iL  Jtp  0$^^ 


i,  Iabhm  OK  aiAiB  IteuoTD  mart  W  pkMidad  Ia  tfM  km«  «aul  «i  ka«ndl- 

if  BUM  y«n  in  biangiaf  on  arfao  ti  dafMd 


wkooiho  bonds  havn  paMod  into  4ba  bands  of  to 
inMOSBtpnvobnsariorfvalna.    ifaHk  w,  Pkim  €fmmlf,  Wtk 

9,  H);  SKMmoM  avd  limia—siioM^  la 
Ilf  Hxw  Thuz*;  Boi&  Ptemrrs  Iku^  1,  !L 


vjom  OF  RBDmfpnoiR. 

flee  1ioBTQAC»l^  Hi 


ZKROBL 
CtooKHi  giJiAimw^  ii  fliii%  111  btt^  C 

Baa  TBViin»  4. 


VSTATB  Of  DI&OKDUm 

KXMDTOU  AMD  AdI 


SSTOPPBU 
8aa  XjocxKurr;  1,  2;  BarnuDmoir;  Hoiiooi^  IL 


990  Ihdsx. 

kvidencb. 
1.  Dboksi  09  Pboov  Riquibbd  Dr  CnriL  Aornnr  TBrnnLnttQ  CBmnfAft  Aok 

—  In  an  aotioo  to  reoovor  damages  for  the  malioioiia  poisoning  of  dogi^  Iho 
faotd  alleged  need  ooly  be  proved  by  a  preponderanoe  of  the  evideMi^ 
although  thej  also  inTolfe  a  oriminal  act    BaOgmann  t.  Awe^  ftM* 

%  Stidenob  that  a  Withbss  hab  Hxard  that  the  defendant  baa  marsM 
sinoe  the  oommenoement  of  an  aotion  against  him  for  the  breaoh  el  Ui 
promise  to  marrj  pipintiff  is  not  admissible  in  snob  action,  both  beciaae 
it  is  hearsay,  and  beoanse  evidence  of  matters  ooonrring  after  the  insti- 
tntion  of  suit  cannot  be  admitted  to  aggravate  damages.  DaU  T.  Fidb* 
ens^  921. 

%»    DsOLAKATTOm  OV  A  TVTATOK  OA  IimBTATB  bi..ding  OQ  him  OT  Ui 

may  be  given  in  evidence  against  his  personal  repraeentative,  fai  all 
where  they  wonld  have  been  competent  against  himself  had  ho  beeft  li^ 
ing  and  a  party  to  the  action.    Hmrlburl  v.  Hmrlbmi,  482. 

i.  SrATSMsifT  BT  IiwirBBD  Pabiit  TO  BIS  PHTBidAiT,  purporting  te  bo  a  4»- 
•oription  of  his  symptoms,  made  for  the  pnrpoee  of  medioal  advioe  aad 
treatment.  Is  admissible  in  evidenoe  in  an  action  to  recover  lor  the  !»• 
Jury,  although  it  was  made  only  a  day  or  two  before^  or  poasiblj  dain^ 
the  trial.     Fleming  v.  SprinofiM^  268. 

S.  Latbht  Ambiquitt  in  Dbbd  —  Bvidbvob  to  SZFI.AIH.  —Where  thedeedi 
in  a  chain  of  title  contain  snob  latent  ambiguity  in  the  desoription  aa  te 
render  them  inadmissible  in  evidence,  but  sueh  deaoriptie«  eontaias  data 
by  which  the  land  eonveyod  may  be  identified,  eztraneooa  evidenoe  ii 
admissible  to  explain  snob  ambiguity,  and  identify  tho  land  eeavayad. 
Froti  ▼.  Broth  CaUle  CUk^  831. 

t,  Lrtbr  bbtwbbm  Pabtibb  to  Suit,  whbm  Rblbvaht  and  ADmanBU 
IN  BviDBNOB.  —  In  an  action  for  the  price  of  flre>brick,  in  iHiioh  the  de« 
Isndant  sets  up  breach  of  warranty  as  a  counterclaim,  a  letter  writiea 
by  the  pUintt£F  to  the  defendant,  containing  statements  as  to  the  qoalitj 
of  the  brick  which  he  proposed  to  sell  to  the  defendant,  is  admissible  ia 
evidence,  and  the  mere  fact  that  other  brick  had  been  shipped  to  the  de- 
fendant just  previous  to  the  order  for  those  in  controversy  doee  not  rea- 
der the  letter  irrelevant  or  immaterial,  although  it  does  not  speeifloaHy 
refer  to  the  brick  in  controversy,  it  being  a  part  of  the  oorrespondenoe 
between  them  concerning  the  subject  of  fire-briek.  Taeoma  Coal  CXa  T. 
Bradley,  890. 

7.  Sbal  or  Ck>i7RT  Attaohbd  to  Clerk's  Obrthioatb  SmmaDUiT.  —  la 
attesting  the  record  of  a  foreign  court,  it  is  only  necessary  that  the  esal 
of  the  court  be  attached  to  the  certificate  of  the  derk.  It  need  as*  bo 
attached  to  the  record.     RUchie  v.  Carpenter,  877. 

1  Clbrk  ov  Coubt  Prbsumbd  to  be  Pbopbr  Custodian  of  its  Rboorbsl 

—  It  will  be  presumed,  without  being  certified  or  otherwise  shown,  thai 
the  clerk  of  a  court  of  record  who  has  attested  its  record  offered  la  evi- 
dence is  the  proper  custodian  of  ita  recorda.    BUchk  v.  Oarpenier^  877. 

••   FORBION    JUDQHBHT,    RbOOBD   Or,    AdiCISSIBLB    IN    BviDBNOB    WTrBOOT 

Cbr-hfioatb  op  Judob  that  Clbrk's  Attestation  is  nr  Dub  Frax. 

—  Under  the  code  of  Washington,  the  records  and  proceedings  el  eoorts 
of  other  states  are  admissible  in  evidence  in  that  state  without  tho  cer- 
tificate of  the  judge  that  the  attestation  of  the  clerk  having  eharga  of 
such  records  is  in  dne  form,  as  required  by  the  act  of  Oongreaa.  SSkkk 
V.  Carpenter,  877, 

See  Animals,  3;  Appeal,  8,  6,  9;  Aitorhbt  and  Oxxbnti  BomnuBmi 
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OHUFMUSfovii  18|  DiPotiTiovs;  VtJLjTDVLwwt  tyntwwtiJKOMB,  f|  Imm* 
AMoa^  6|  JvDOMBirr,  9;  Mabriaob  amd  Ditobo%  4|  If uvioipal  Ooi^ 
v«»Anoin»  17;  Nijuti  NMUomo^  9^  14^  15|  Kiw  Tbiali  Pamvib- 
■mPy  4)  PuADmo,  7;  Biov,  6|  Salh,  8i  8BDVoncMi«  ||  TaAHHfABW, 
4-7;  TnALi  7«  8|  WnMaHM. 

XZAIONATIOK  OV  TSBBOB. 
SmTbhi^C. 

XZOHAKGB  OV  8T00S. 
8m  CtoBPOBAnoHib  IS-IA. 

SX  OONTRAOTU. 
8m  Railboam»  S4i 

XZOUSABLB  HOMIOID& 

8m  Homioidi,  9^  4 

KZ  DBUGTO. 

8m  ItAItB0AD8»  M. 

BXCBPXIONS. 
8m  AppbaLi  1»  lit  Plbadxbo^  IL 

EXECUTION. 

L  BzBOunoN  bob  Cons  It  properly  issiied  in  th«  namM  of  the  pbtUm  to  Iho 
■ait»  initaad  of  tho  names  of  the  offioon  in  whoM  fitror  t^  ooeti  are 
adjudged.    anM  r.  Perihu,  19i. 

t.  Fob  a  Lbtt  ov  thb  Goods  of  a  Stbanobb  to  the  writ  tho  azsontloB.ered* 
iter  is  not  liable,  nniesa  he  wu  preeent  at  inoh  Iotj,  or  otherwiM  di* 
reoted,  aided,  or  abetted  the  same.  Thia  mle  wm  held  applicable  where 
the  judgment  creditor  was  a  mnaioipal  oorporation,  and  Uie  net  proceeds 
of  the  sale  were  paid  to  the  mayor,  though  it  was  further  held  that  such 
proceeds  might  be  recovered.     Thomcu  r,  Toum  tf  OrtrfUm^  924. 

i,  BxBOunoir  Salbs.  —  PurohMe  of  land  at  public  auction  by  a  jnstiM  of  tho 
peaM  who  issued  the  execution  under  which  it  wM  sold  will  not  make 
the  Mle  void.    BmUh  v.  Perkim^  794. 

4  Bxxounoii  Salbs — Collatbbal  Attack. — In  an  notion  of  trespaM  to 
try  title,  by  a  plaintiff  who  claims  under  the  purchaser  at  exeontion  Mle, 
B  plea  in  reoouTention  by  defendant  in  posMssion,  who  daims  under  the 
defflindant  in  snoh  ezeoution,  sMking  to  avoid  sndi  sale  for  groM  inade- 
quacy of  prioe,  without  making  either  the  execution  plaintiff  or  the 
purohaMr  thereunder  parties,  is  a  collateral  attack,  and  will  be  disre- 
garded  by  the  oonrt    Smith  v.  Perking  794. 

0b  ExBOUTiOB  Salbs. — Gbobs  Inadbquaot  or  Pbiob  Is  insuffieient  by  itself 
to  vacate  an  ezMution  sale,  even  on  direot  attack,  though  it  may  be  re- 
garded M  strongly  indicative  of  fraud.    SffdUi  v.  Perkhu,  794. 

4  KzBOunoB  Salbs— Abb vucBBT.  -^  Jusnos  or  Pbaob  has  No  Jubismo- 
nov  to  entertain  a  motion  or  original  suit  to  Mt  aside  a  regular  or 
voidable  ezMution  sale  of  laud  for  fraud,  irregularity,  or  gross  inade- 
quacy of  priocy  after  the  nle  hM  bMn  completed  and  a  deed  delivered 
to  the  pnrehaser  under  procen  from  his  oonrl    In  sndh  oases,  roMrt 
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bf»  ted  t»  lb»  4iiM«fe  ««>u*o{  tt« 


szsounoK 

BXBCUTORS  AND  ADMINISTRATORS. 

L  XXSOUTOU,   AOOOUHTIVO  BKTWIW. — SQUITT  HAS  JuBODICnO^r  OT«r  m 

rait  bronght  by  one  tzeentor  agminst  anofther  who  hna  reoeived  all  tba 
ooinminiont  allowed  hj  l^afalala  for  as  aoeonnting,  and  to  determiifte 
to  what  portion  each  ia  entitled.    8pdn  ▼.  WkneTf  306. 

%  C0MPEN8ATIOM. —  ExKOUiofta  AftB  HOT  Nbovsa&ilt  Entitlbd  to  Shabb 
PRO  Rata  is  the  Statwomv  9m;  and  if  one  has  rabstantiallj  man- 
aged the  whole  bnsineas,  and  had  the  whole  reeponsibiltj,  a  oonrt  of 
•qnity  may  refnee  taptqiliw  Um  la  elMn  the  alatntory  feei,  or  any  part 
thereof,  with  his  oo-ezec«tar.    4ijpar<  r.  Wknar^  308. 

t.  Laohbs  IK  Appltino  vob  Ordbb  to  Sxll  Phopkrtt  or  Dkckdeut  to 
Pat  Dbbtb.  —  A  delay  of  mmm  tbaa  twenty  years  after  letters  of  admin- 
istration have  been  granted,  before  applying  for  an  order  to  sell  the 
lands  of  the  deoedent  to  pay  his  debts,  ia  not  nnreasonable,  whan  each 
lands  have  been  set  aside  aa  dower,  aad  the  application  ia  made  npon  tho 
death  of  the  widow.    KilUms^  r.  HiwUm^  19. 

4  AdbCINISTRATOBS  —  LlABILTTT    ON    fiOND    BBPORS    FlNAL    DlBGBAROX.  ^ 

When  a  prolate  conrt  has  psasad  all  ordsse  fixing  the  administrator's  final 
liability  to  the  heirs,  and  has  ordered  the  amount  found  dne  to  be  paid 
to  them,  the  administrator'^  refusal  to  obey  raoh  order  on  demand  ia  a 
Tiolation  of  his  trust,  which  anthorixes  suit  against  die  sorsliiaB  on  hia 
bond,  before  his  final  discharge.    SUwarl  ▼.  Mwriaemt  821. 

flb  ABxxiii8rRAT0B&  ^  Suit  AOAiirsT  Sitrbtibs  on  an  administratar*s  bond  fa 
properly  brought  >&  ^*  county  where  the  parties  defendant  rseidei,  in- 
stead of  the  oonnty  of  the  administration.    Siewari  ▼.  Jforrsmi.  8ZL 

C  ADMDiiBTRATORa— Surbtis^Probatb  Ordbbb  JMAISm.  CoNCLirsrvB 
ON.  —  Probate  oonrt  orders  ascertaining  and  fixing  the  amount  finally 
due  by  an  administrator  are  conclusive  against  the  suretiBs  on  Ms  bond^ 
In  a  suit  against  them  for  his  failure  to  pay  over  aueh  aoumat  aa  etdeiod 
bj  the  courk    Siewari  v.  Morrwm,  821. 

See  Kbouobvoi,  18. 

KUimART  BAMAaBB. 
8aa  HiKAMl^  i-8|  Masvbs  ah*  8bbta«i^  i| 

JUJEtfPTION* 
floe  HoMOBsnujiw 


llWunmm%% 


EXPRESS  OOMPANDCS. 
See  Carribb^  ^6. 


■BmAORDDriiaT  Mniift 


STFRAORDIKiiB'T  WBUft 
See  XimiSDionov,  2. 

fKDEBLAL  COURtSL 
See  JouHMonQN,  t^  4 


lEUOW-SBRVASTr 


OT  UHLAwnn.  DcTATim  ttta  nr  Favo*  or  a  &omw^0mrf 
agamst  a  prior  tented  wbo  hai  fOrfeitdd  hiv  rightferbjrtlit  floihpft/flnal  if 

FORECt.OStrKK 
See  A43iiMra».3;  Moxioaou,  ii-lOf. 

FOREIGN  JUDGMENT. 

90RBMAN. 

8m  Kiunnir  ahb  SsKTiorr;  <»  A 

FORFfintTRK 
Sbe  Landlord  and  Tekaxt^  6^  C 

forgery: 

flee  Coapoa  Anow^i  7, 
FORNICATION. 

FOURTEENTH  AMENDMENT. 
See  MumcK^AA  CcmrMunojiak  Si 

FRAUD. 
See  Bam AOB,  0;  Dxbtov  ahd  Crsditob,  1,  2;  Ezaounov,  4-6)  Sauh^  I. 
8c  Eur.  TOL.  XXV.— 68 


W4  Index. 

IBAUDULBNT  OONYXTANOBS. 

li  AnTAomnrr.  —A  eraditor  may  obtain  from  his  failing  d«btor  ample  ■•• 
Muitj  for  bk  dob^  wiihoat  being  chargeable  with  a  fraadulenft  iatant 
lo  hinder  and  delay  other  orediton;  bnt  if  he  takea  and  tiee  np  property 
af  the  debtor  greatly  in  exeeei  of  eecnri^  for  hia  debt^  he  ia  ehargeable 
with  meh  fraadnlent  intent,  and  the  property  in  hia  hands  ia  anbjeot  to 
attachment  by  the  other  creditora.    SmUh  r,  Bojfer,  378L 

&  XraiuiGa  or  SaaaaQtrKiiT  Aan  ahd  Diolaratioiis  of  Vxhiiob.  —  An  ex- 
aeptioa  to  the  general  mle,  that  the  dedarationa  of  a  party  made  after 
he  hae  parted  with  hia  intereit  in  the  rabjeet-matter  of  litigation  eannot 
be  reoeired  to  disparage  the  nght  or  title  of  an  innocent  purchaser,  eztsta 
in  oases  of  fraudulent  sales  of  property  to  defeat  creditors.  In  these  cases 
the  aeti  and  deelarations  of  the  debtor  while  daimfng  an  intereet  in  the 
propel  ty  which  he  asserts  he  has  conreyed  are  admissible  ia  eyideBce 
la  prore  frandnlent  intent.    Smith  ▼•  Boffer,  373. 

&  OaAKTKi  HAYXHO  Knowlbdgb  OF  Veavdolxht  Iktkrt  HOT  BoHA  Want 
PuaoHASBB.  —A  purchaser  of  an  entire  stock  of  goods,  oonstitnting  the 
whole  of  the  property  of  a  debtor,  who  knows  that  the  eflbet  of  his  al- 
leged parohaae  will  be  to  hinder  and  delay,  if  not  todefraad,  the  evsdi- 
tera  ef  sneh  debtors  is  not  a  b<ma  Jide  purchaser.  Sneh  purchaser  cannot 
aloes  hia  eyes  to  the  oireumstances  under  which  the  debtor  aells^  and  if 
he  bays  at  a  oonsiderable  discount,  and  the  proposed  means  of  payment 
vast  have  the  eflfoot  of  hindering  and  delaying  the  aeller'a  ereditaa,  he 
will  buy  at  his  psriL    Beeb  r.  Flgnm^  851. 

L  WMAuwTuan  Oovtbtavoii^  CBBoironi  Ddsaitdbd  mat  Coaraar.  —  The 
words  ** as  against  the  person  so  hindered,  delayed,  or  defrauded,"  in  a 
atatnte  against  frandulent  oonreyanoee  by  debtors,  are  intended  to  Kant 
tte  right  of  recoTcry  to  those  who  hare  suflered  by  the  not  oomplained 
al.  A  mere  Tolnnteer  who  has  no  interest  in  the  result  ef  the  aait  can- 
■lot  eomplain,  eren  if  the  transfer  is  known  to  him  to  be  fraadnlent^  bat 
a  creditor  who  has  been  defrauded  has  an  unquestionable  light  to  eontest 
tte  ede.    Beek  r.  Flynnt  851. 

k  OBAmL  Mohtqaoi  Pbbfkbsinci  CaaDiTOB.  —A  chattel  mort^fage^ 
eated  ia  good  faith  in  faTor  of  a  bona  JUU  creditor,  is  not 
frandulent  and  roid  as  to  the  other  creditors  of  the  insolFont  mortgagor, 
although  it  exhausts  his  property,  and  ita  effect  ia  to  hinder  and  delay 
tiien^  or  to  absolutely  prevent  them  from  enforcing  any  part  of  thew 
ciaiBM.    Flni  JTot  Bank  t.  SkUnemr,  187. 

1^  PAmnr  io  Ghildw  —A  deed  or  oonyeyanoe  of  property  made  by  a  parsat 
ta  his  minor  child,  in  consideration  of  serHoee  performed  by  the  latter, 
ia  Toluntary,  without  legal  eonsideration,  and  yoid  as  sgainst  the  ersdl* 
tort  of  the  parent^  if  made  when  his  remaining  property  la  laaaAoiaat  to 
pay  Ui  debts.    Simmbamgh  r.  Anderton,  ISl. 

LomATioini  of  Aorion^  L 
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Pui-rooL  D  vor  a  Gamblzho  Gams  withta  the  aonaa  of  the 
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and  lawi  of  Lonlrfuiai  tad  a  miinieipal  ordinance  probibiting  it  *•  nich 
!•  illagal  and  void.    State  t.  Quaid,  207. 

8ae  Waoxbs. 

garnishment: 

Bm  ATTACHMMMTm 

GRANT. 
a  Obaxt  ov  a  Tiniro  Imtuis  thb  Right  to  All  thb  Mbars  ot  Bit. 
JOTWO  It,  to  far  aa  the  grantor  waa  poesaaaed  of  thoae  meana.    Cluurk§- 
$m  €le.  JL  JL  Oa,  w.  Leech,  667. 

8ee  Co-TBNAMcr,  8b 
GUARANTY. 

See  PARTNBR8Hn»,   %  8b 

HABEAS  CORPU& 

!•  1>^*»^«  OoKFini  Dov  HOT  Lib  to  Cobbbot  Ant  Ibrbgitlaritt  ov  Pbo- 
CU>UBB  where  there  ta  jnrisdiotion.  ThU  writ  ia  not  the  proper  remedy 
lor  relief  againat  defeetiye  indiotmenta  for  acta  which  are  offenaea  under 
eriBAinal  laws,  althongh  it  may  be  a  remedy  where  an  indictment  ohargee 
aa  a  criminal  oflfenae  an  act  which  waa  not  made  ao  by  the  law  obtaining 
al  tha  time  the  act  waa  dona.  It  cannot  be  uaed  ae  a  aubstitnte  for  a 
damnrrer,  a  motion  to  quaah,  a  writ  of  error,  or  an  appeal,  or  eertiorarL 
Jb  patrie  Prince,  67. 

IL  Abbbbt  wrraouT  Eztbadition.  —  Where  a  person  ie  arraetad  in  one  atato 
without  warranty  reqaiaition,  extradition,  or  other  legal  proceea,  and  by 
foroe^  fraad,  deceit^  or  other  meana  taken  into  another  state  to  answer 
la  a  criminal  charge,  the  latter  state  acqnirea  no  jurisdiction  oyer  him, 
aod  ha  ia  antitled  to  hia  discharge  on  hai^eae  eorpue.    In  re  Bobkuim,  878. 

^99  JuBiSDionoif,  2;  Labobxt,  2. 

HEARSAY. 
^99  Stxdbnob,  2;  Tbadb-masks,  6. 

HIGHWAYS. 

fai  MUKICIPAL  C0BP0BATI058,  15-17. 

HOMESTEAD. 

1.  HomnrBAD  Law  Libbrallt  Ck>v8TRUBi>. — Tha  homestead  law  ia  remedial 
bk  ita  character,  and  ia  to  receire  a  liberal  conatruction,  to  carry  into  effect 
ita  beneficent  provisions.    MiteheUon  ▼.  Smith,  357. 

It   HOMBSTBAD  LaW  IB  PORCB  WHBN  CONTBACT  18   MaDB  D  THB  LaW  ApPU- 

Cablb  thbrbto.  — The  homestead  atatnta  in  force  at  the  time  when  an 
Indebtednean  was  incurred  ramaina  the  law  of  the  contract.  OaUigher  ▼. 
Smae^,  319. 
IL  What  Con8titutb8.  — >  A  homestead  ia  a  pared  of  land  on  which  the  fam- 
fly  raaide,  and  which  ia  to  them  a  home,  and  is  constituted  by  tha  two 
aeCa  of  aelection  and  reaidenoe  in  compliance  with  the  terms  of  the  law 
aonferring  it      OaU'tgher  ▼.  Smikiff,  319. 

4  HOMBHTBAD  RiOHT  HOT  DlMIHUHBD  BT  ExrBMBION  OV  CnTLlMrni  WHBN. 

^  Where  the  owner  of  a  tract  of  land  near  a  city  haa  acquired  a  home* 


iftMd  rigkt  IkMia  «b4«  til*  kw  U  force  ^  «•  liB»lM  Mfnkttdi^ 
right  cannot  b«  diminished  bj  the  aabBMyMiift  •naetniAnt,  withont  hit 
consent  or  proearement^  of  a  Iaw  bj  which  the  lend  ie  indnded  vithin 
the  corporate  limito  of  the  eiij.  OaOigher  t.  Smiiqft  319. 
S.  HoM mrnAD  Biobt,  Ohom  VianB^  aejwoft  »■  Dimiiiibhkd  bt  Lboislatubk 
—  Where  a  homestead  right  has  become  Tested  under  a  law  exemptxng 
the  homestead  from  sale  upon  attachment  or  oxeenticii  ee  long  as  it  is 
owned  and  occupied  by  the  debtee  aaa,homeetead,  sneh  right  eannot  be 
diminiahed  by  a  subsequently  enacted  law  without  the  debtor's  consents 
And  while  a  judgment  may  be  a  Uen  npon  it  whiclk  may  beeomi 
tire  npon  sale  or  abandonment,  yet  the  homestead!  character  esnaot  bo  i 
lested  for  the  purpose  of  enforcing  its  paymenlL  By  the  existMiwe  of  ths 
homestead  right,  the  power  of  the  fodgraent  creditor  to  appropriats 
the  property  to  the  payment  of  his  judgment  is  held  in  abeyance  dnhng 
the  oontinuanoe  of  the  right;     CfdWg/ferT,  SmUrf,  319. 

i,   HOMISTBAD,   ADDITIONAB  LfAWIHl  I  WIEft  NOV  BB  IHP051SD  ON,   BT   MAB- 

■BALiMO  810URITIB8.  —  Where  a  husband  and  wife  execute  a  mortgage 
upon  their  homestead,  and  other  teal  estate  semed  by  the  wife,  and  she 
afterwards  executes  to-  another  penen  a  mertgega  upea  the  aaass  leel 
estate^  esaeptiDg' the  homeetsad,  in  a  suit  t»  foreefaaa  the  saor^agse  ths 
i^st  mortgagee  wifl  mi^bo  rM|aired  ta  eBbeoBt  tha  fiaaA  derived  fsem  a 
sale  of  the  homestead  befcre  lesortiBg  to  tha  land  coeeced  ky-  tha  eaeond 
Mortgage;  the  court  hoe  no'antheritjFta  im^Mas  ftgraatsr  burden  upon 
the  homestead  than  has  been  piaeecl  thoeon  fa^  the  pactiea  tlieaneWei  or 
by  the  law.  Thia k  sota  ceea  ia  whisb  tbe  asouaiiaaeaa  ba  ismhaled, 
MUekeUon  r.  Smith,  357. 

K  GMfB  or  PARTmnf  Saui  ov  HoMBsnaBinv  FaraBUiovrew  Pboobbdb 
ar  &ALB  wvBir.  —  Where  a,  partltieB  sale  k  made  of  psapsrty  ia  which 
•  diroreed  husband  and  wile  are  tenants  he  oamMe%  and  in  whiah  the 
wife-  hae  a  homestead  iutw  est,  it  is  emr  ta  desraa  that  her  portion  of 
the  ceeteof  the  pertitioa  east  dball  be  paUL  oat.  of  the  proeeedaei  the 
eale.  But  a  personal  jpdgmen^  aef  ha  leadered.  against  her  for  such 
oosta     Kirkwood  t.  Dcmnoa,  770. 

i,  Paktition  or  Hombttbao  Afraa  Dxtobob  mat  bb  Madb  whbb.  —  Where 
a  husband  and  wife  owaiag  a  homestead  are  dieorced,  without  any  men- 
tion or  disposition  of  their  property,  they  become  tenanto  in  common  of 
the  property,  subject  to  all  the  ndse  and  regulations  of  strangers  bear- 
ing to  each  other  that  relation;  and  the  property  may  be  partitioned,  al- 
though the  wife  has  a  homestead  interest  in  it,  which  is  protected  from 
forced  sale.  And  if  it  is  incapable  of  being  equitably  partitioned  with- 
out being  sold,  it  may  be  sold,  and  the  homestead  exemption  will  then 
attach  to  the  wife's  half  of  the  money.    MArtwood  r.  Domnam^  771k 

See  Mabbiaab  abv  Dztobo^  12;  Pubuo  Labbb^ 

!•  JXlUlilABLB   HUHIUIBV,  "DWT   Of    OOUtB  9&  BWATB  TO  Jw   CBCUM. 

•rABOBS  Whioh  Show  Killibo  to  bb.  —  When  the  court  andertahes  to 
Instruct  the  jery  as  to  the  several  degrees  of  hemisidB,  and  the  facta  thai 
oonetitute  each  ae  de§ned  by  statuts^  it  should  alao  give  ta  tiiem  the 
eircumstaaees  that  oenstitnte  the  exasptiona  nssaitioned  ia  the  etatnte 
wherein  the  killing  is  deolarad  t»  ha  JaatiAahlaar  aicnsiblsi  ftidsr  r. 
7ft, 
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Homoroi  Jvwnwumm  or  MmM-vmrnmrn,  thovoh  ftLATmli  Fbab  vov 
Wbll  Fouvdxdw  — To  mak^m^MMMiditnroiiaabla  on  the  groDiid  of  mU- 
defoDM,  it  !•  not  neoaasary  that  the  aoootod  shoald  hare  done  the  kilUng 
under  the  weU-gronnded  belief,  jmtilleA  by  the  ■nnoandinga,  that  it  waa 
neoeaaary  to  take  the  life  dHheputaoa  Arin  in  order  to  aare  hia  own  life 
cr  to  preyent  great  bodily  harm  to  himaeU.  All  that  ia  required  of  the 
■layer  ia,  to  ahow  that,  alt  the  time  of  the  lulling,  he  waa  aarronnded  by 
■tteh  a  euiRdifaon  of  nxain  aa  made  itp  Tram  lis  vtaafl^oiirt^  reanoMNNe 
for  a  tsMttiooB  wnd  pnrdeat  man  to  Mleve  0»t  it  waa  neoeaaary  %e  fire 
the  fatal  ahot  or  to  atrike  the  fatal  blow  m  tw-der  to  eaye  himadlf  from 
deaDh  nr  great  ho&y  harm,  «ven  thafagh  it  may  tarn  tmt  ■fteiwmfc  tkad 
^me  mrrovMNRBg  a^ppeanmeea  were  deoeptfTe^ .  and  thaA  m  peuivy  MB  life 
or  peraon  waa  in  no  danger  at  the  time.    Phuder  ▼.  0)Me^  7S. 

DsfSMaB  THiiT  KiLUNti  was  tLoatvEStiSLt  iUoHT  tm  AaaimmB  to  Mmkb. 
— Where  Hie -defoBee  tha*  Hhe  IdHing  of  Ibe^keeaaed  T>y  the  iliffendaut 
^wa  11  u'l fliteflAiona!!,  wmI  aeeidentaily  hn'mgnt  ai>ont  by  the  eKoaaMae  or 
JfiatifiaMe  ^Menee  trf  famisatf  i^ainat  impending  danger  from  a  ttiird 
-party,  ia  dedacilAe  from  the  eiridenoe  in  ttie  oanae,  it  ia  errar  lor  the 
court  to  mataiidt  Ifae  jary  that  in  order  to  atrail  inmacntf  tif  the  plea  of 
■elf-defenae,  he  mnat  ahow  that  it  was  aeeeaaary  to  take  the  life  df  the 
^eraen  elain  in  order  toaare  iiia  life.     Pimkr  ▼.  Attla;  ?6. 

ArfdtfmnTM*  Kivunfo  or  Bv-8tak»ik  vr  Shot  Fiwbd  at  AiroTBm,  whbv 
BaooB^auk — H  the  kfflbng  of  the  party  intatided  to^  hit  w««ld,  vnder 
ml  €he  eireamtftanoea,  have  %eeB  esenaaMeor  Jsirtiffialble  npmi  the  theory 
of  adlf^defeaae,  then  the  mmtended  killing  of  a  by<4nander  by  a  random 
dhot  fired  in  the  ppoper  and  pmdent  eaoitiae  of  «a<Ai  eetf-ddfenaa  iaadaa 
•BcnaaAile  •or  jostifiabie.  Attd  if  the  killing  a€  the  io  tended  ^dtim-woald 
hare  been  redmoed  hy  the  eiroamataneea  to  tnarder  in  the  eeeend  or  third 
degree,  or  to  manrfani^ter  in  any  ^  the  degreea,  then  the  nnintended 
«ad  •ceidevtal  killing  of  the  hy-atander  reanHing  from  any  wet  deogned 
to  take  effeot  opon  the  intended  victim  wonld  be  likewiae  rednoed  to  the 
■aoM  grade  of  uffeuee  aa  weald  have  foHowed  the  death  of  die  tiotim  ia* 
tndad  to  he  killed.    mMfcr  t.  fiitate.  76. 

liimiMR  oa  MajiaLAvasrat,  Kiuunm  most  m  VvhMWtvL  i»  Onrara« 
TUTB.  —To  ee— titate  tba  erioae  tf  aitber  arorder  or  arwwiaagliter,  the 
killing  moat  haye  been  nnlawfal,*-  that  ia,  witboot  anthority  of  hMr,— 
and  the  trial  oonit,  ia  ita  inslruetkwa  to  the  jury,  ia  defining  maodar 
«Bd  maaalao|jhtar  in  the  different  degreea,  ahoald  net  iail  to  gii^  te  the 
dafeodaat  tiaa  beaafit  of  the  idea  that  the  killiag  mnat  haye  been  nnlaw- 
foi  er  withont  VdfttA  axcaae  or  jaatifiaatioo.    iVmiar  t.  fif^ole,  7S. 

MairaukVBBimn  n  Woamjm  Dwubmm,  Omasnm  «o  llEimov  in  Oaasa^ 
EanoKiooB  amav.  —  Wham  a  oeoviotioa  for  manaUaghter  ia  the  fourth 
degree  might  have  haeo  warraated  by  tiia  oridenee  in  a  oanee^  it  ia  orro- 
neona  for  the  oourt  to  omit  entirely  any  mention,  in  ita  charge  to  the 
jaiy,  of  the  knrth  degree  4tf  maaalaagfater,  after  inalrnotiag  them  that 
ander  tfao  indaetaamt  th^  might  oonriot  the  defendant  of  either  mnrder 
in  the  firat  or  aecond  degree,  or  of  omnalaagbtor  in  tlie  aecoad  or  third 
degree,  oapeeially  if  it  omifea  to  jatimate  to  the  jnry  that  they  had  the 
power  to  acqnit  the  piiaoaer  if  the  orideaoe  warranted  an  aoqoittal. 
flaeh  omiaaiona  ttad  to  aairiead  the  jnry  into  a  belief  that  they  ahoald 
jist  do  etberwiae  than  to  eonviot  of  nnniar  in  the  fiiat  or  eeeond  degree, 
or  of  amneiaa^ter  in  the  aeoend  er  tfaiid  degree,  and  tbat  they  ooold 
oomriot  of  maaalanghterm  the  fonrth  degree.    PM^hr  r.  Stak,  16. 
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HUSBAKD  AND  WmL 

L  Tnr  Airar  sr  bmnnr  b  crtatod  hj  m  ooawjmam  of  had  to  » 
■ad  wife  whiflh  doM  nol  itato  the  flMoiMr  in  wbioh  the/  abaU  hold 
bad.     ^ai  ▼.  i9Af«dt^  47fi. 

&  DifOBOB — EMTiBBrr*  —  Luid  aoqnirod  and  hold  by  hiulioiid  and  vifo  m 
toiuuiti  hj  oiitirotjr  oo  thoir  diroroo  Totto  Im  Ihonoo  tHuute  iaooaaMn. 
AltliT.Aftfvdfe.47fi. 

IL  IkiiAiior  nr  SiiTiurrT*  — -  It  m  vor  am  Imfumd  Oovmnos,  onnmmd 
tooaortato  bjoatiroty,  thatoMhof  tho gnuitoao shall  iwaaia  futhfal 
to  tho  obligaliooo  of  tfao  aiainago  ttato^  aad  ahall  aok  oaaao  tho  oinola* 
turn  of  tho  Buiritol  nUtioa  apon  whioh  tho  oitato  dopoadoi  aod  tho 
diarogordiog  of  ooeh  obligatioBv  looaltiBg  ia  a  diforoib  dooo  aol^  thata- 
foMb  tonainato  tho  iatoroat  of  tho  gailt/  apoaao  ia  tho  laad  hold  hj 
tho  ontirotj.    8Uk  ▼.  8kr§ck,  47fi. 

L  TuiAKor  nr  Kanaarr,  What  DnrTRom  •»  Aa  oatato  bj  oatiretj,  hoi^ 
foaadod  apoa  tho  aiarital  rolatioa  aad  apoa  tho  lofal  thoofj  of  iho  ab- 
aoLata  oaoooaa  of  haabaad  aad  wif a^  oaaaot  ooatiaao  aftor  that  ralarioa  ia 
doatroyed^  aad  tho  l^gal  aaity  oziating  batwooa  tho  partiaa  to  ithaa  hoan 
tonainatod  throogh  thoir  aeparatioa  bj  diroroo.    8ttk  t.  Shntek,  47& 

i.  Sratm  or  BirmuRrT  ^OoNTXTAJiaB  ov  HuaaAVoli  laTmRiar  to  Warn — 
Rxon  or  Win  to  Sua  —Whoa  hoabaad  aad  wife  hold  aa  oatate  ia 
.  oatiretjt  the  haabaad  maj  oobtoj  hit  iatereat  thoroia^  throagh  a  thM 
porooa,  to  hia  wife.  Tho  wife  aiay  thoa  mortgage  the  eat%tab  oad  auiB- 
taia  a  aait  ia  rolatioa  thereto  ia  her  owa  aaaio.  Domakm  ▼.  ffmbbmrd, 
271. 

§•  SRATBVTXimaBTni.»8rAT0Ta  or  LomATiom.*  Whoa  haabaad  aad 
wife  owa  aa  aetata  ia  foe  by  oatiretiei^  tho  atatato  el  liaiitatioaa  wiU  aot 
raa  agaiaat  them  dariag  ooTortore  aa  to  aa  aotioa  by  tbom  iaTolTiqg  tho 
title  or  poeaaorioa  of  tho  laad«  beoaaao  of  tho  diaability  of  tho  wife. 
Jokmm  ▼•  EdmKrd9,  fiaOi 

f •  bTATB  nr  EirrnuRnM  hot  Susjaor  to  OomrBrAao^  bomaaAvo^  or 
Judomkmt  iJBir.  — A  oonToyaaoe  of  laad  ia  fee  to  haabaod  aad  wife 
Toata  tho  title  ia  them  by  oatirotiei^  with  the  right  of  aarriTocehip;  aad 
aeithor  oaa  oonroy  or  oaoamber  the  oitato  withoat  the  aaaent  of  the 
other,  aor  oaa  the  intareat  of  either  be  aold,  aador  Jadgmoot  aad  ozooa- 
tioa  agaiaat  the  other*  ao  aa  to  paaa  title  dariag  their  Joiat  Utoo,  or  aa 
agaio^  the  aarriTor  after  the  death  of  oao  of  thoaou  Brum  t.  A^idMioo, 
608. 

••  BirnasTXM-'JvpomiiT  Loa  AOAnrar  Hubbamp  mna  aor  Bzwo  to 
hia  oontiageat  iatereet  ia  aa  oatate  held  hf  himaelf  aad  hia  wife  by  oa- 
tiretioa.    Brwot  ▼.  NkJ^ktm^  668. 

It  liABaiaa  Wovaa's  SapAaAxa  Paopaarr,  avd  Aonoas  or  RaLAinw 
naavrOb  —  la  North  Oaroliaa  ao  limit  ii  impoaad  upon  the  wife's  power 
to  aeqairo  property  by  ooatraotiog  with  her  haabaad  or  a  third  peraon, 
aad  aho  amy  maintaia  aa  aotioa  ia  reUtioa  to  property  ao  aoqaired» 
either  alooe  or  jointly  with  her  haabaad.    Blak$  ▼.  Baekie^,  666. 

Bee  AvuirmaY,  2;  AoaiiCT,  1,  2,  4;  HoMaaTSAa^  7*  8;  MAaaiA«a  Aao  Di- 

Toaoa;  Tauaxa,  8»  fi. 
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IDJBNTITV* 
Ni 


IMPSAOHlllENT. 
Bm  Teiai^S. 

INADBQUA07  OF  PRIOBL 
Bm  Suoutior,  4-6. 

mORKASB  OF  RISK. 
8m  UasumAWOM,  X 

IN  OUSTODIA  LBOISL 
8m  AnTiummn;  ft-4i 

INDEBfNITT. 
Bm  SHzmiiF,  1,  2, 1, 

IKDIOTBCENT. 
8m  Amauut,  I9  2;  BMBBEuncBHTt  LAJunorr^  & 

INDOBSBMSNT. 

NUOTUBUI  ImTSRUM BMTBy  2-4|  PABIVSMHir,  % 

INFAITTS. 

1.  Coirnuon— Patioeiit.— >An  Miplojvr  omiiioI  ataA  hiaMll  if  aor  ••• 
force,  by  waj  ol  an  allagatUm  of  p«ym«itk  oontnMto  with  Ui  infaal 
•inployea^  whieh  ht  ooold  nol  oiforM  by  diiMt  mil.    Hiprw  ▼•  J%,  SOL 

ft.  Rbouuov  09  OonTKAor— Bnvmv  or  OoxsiDSBAnov.  —  Wh«n  tat  iiu 
fant  employM  ftgroM  with  his  raiploy«r,  by  oontnMto  fdrly  autda,  for 
rMMHiAble  prioM»  and  benoficial  to  tho  infiml^  to  tako  in  Uoa  of  hk 
wagM  tho  differooM  betwoen  tho  priM  of  »  horM  ood  oow  ozohuigod, 
and  farthor  •nmi  for  tho  mttiom  of  a  atallion  aod  a  bnllt  lor  a  oalf  pur- 
ohiMd,  and  for  pMtorago  roodvod,  ho  nay,  afior  aaUing  tho  oow,  and 
the  oolt  rMolting  from  the  MnriM  of  tho  stalUoii,  diMflhrm  tho  ouniraoti 
during  hia  minority,  and  reMTor  hit  full  wagee,  without  returning  tho 
eootidoration  roooiTod,  or  patting  hia  employer  in  tiam  fm»  Mmm  ▼• 
i^,  263. 

1,  Ivfakt's  Dbsd  d  Voxdabu^  vot  Yoxdi  and  in  order  lo  aroid  1^  ho  maal 
disaffirm  it  within  a  reasonable  time.  What  ia  moh  lOMonablo  tino  ia 
a  question  of  foot.    Bmnrcff  r.  H^nUtTt  887« 

4.  RioBT  «o  DnAvnut  Dbkk  — Tho  oonTeyaaM  of  land  to  an  innooani 
poichasor  for  Talne  by  tho  grantM  of  an  infant  will  not  bar  tho  right 
of  the  Utter  to  diaaffirm  hia  oonToyaoM  within  a  reasonaMo  timau 
Smurqf  r.  ffmdir,  837. 

ftp  DiBAJViBiCANOB  09  DiBXk,  —  A  oottToyanM  by  a  grantor  or  hia  hoira  ia 
one  mode  of  disaffirming  hia  prior  deed  made  daring  infanoy.  8^orc§  t« 
^iMl8rt837. 

1  CoTavrvas—  Wmor  Bzootn  LiomHi  nr  DnAmitiiXHo  a  Duo.  —  A 
married  woman  may  be  barred  by  lapM  of  time  from  disaffirming  Imt 
deed  made  daring  infaney;  bat  her  ooTortare  shoald  be  oonsideiod  ia 


dttermining,  m  a  qneitloii  of  fM4»irtMlh«r  tho  dinffirmaaoe  baa  been 
attemptad  witbin  a  raaaonabtttiaki  ar«ot.  ^aorey  ▼.  BmtUr^  837. 
It  AnornvKT  Fbh  as  Niobsabus.  —  Beneficial  legal  aerTioaa  in  dafaoaa 
al  tba  ligbtiof  ao  infant  tpiy ha—airtewid  ae  neceeiariai,  and  eonatilato 
a  valid  oooaidaration  for  a  dapdAD^nhawof  the  land  raoorarad.  itovty 
HmUer,  887. 
flaa  NiouQUio%4k  M;  lUH'BWcni,  V6,'9,Mi 31;  BuHJuruMB. 

INFRINGEMENT. 


nnERITANCIL 
^TBizn%4. 

'  tNVfinfonoN. 

!•  JvBisnionmr — Statutb.  —  An  iajnnotion  will  not  iania  to  raatrain  tlia 
aparatioa  of  a  Talid  ttotnta.     5lals  t.  Ndton  County,  609. 

&  ICAjrnAToaT  IxjaNonoN  mnoL  aalaiPiii  oiity  when  a  court  of  law  oaiinot 
grant  adaqaata  relief,  or  where  full  oompentation  in  damages  cannot  bo 
■HMia.    Aukimm  etc  A  R.X^^»  Xong^  W. 

INNKEEPERS. 

^Gwr*  AHD  ''LoDant"  D«n»a».«^Aii7  one  away  from  bome^  reoeiy- 
lug  aooammodatuuif  M  an  inn  aa  a  tr»valar,ii  a  ^ast»4uid. entitled  to 
hold  the  innkeeper  reeponsible  as  suoh.  Generally,  a  lodger  is  ona 
who,  for  the  time  being,  has  Jkut  iu»na  at  his  lodging-plaoa.  FmOmtm 
«f&  Cot.  T.  Lowe,  326. 

AionoN^  1}  Attach HBRT,  4;  'Equitt^  Zi  Jupomkio;  4-8^  S;  Jvwbdkv 
na8t  Ij  lAwra^  Nuisamo^  1;  Part^  juwbip^  6;  Waxwa  Ain>  Watsb^ 

0DViaM» 

XNa^uftz. 

'teiAi.»A 


OriREidL 
«9aa  AvraoBMnrr,  %, 


nrSAiKS  POMONB. 

M  flir  OhmtniM.  .G«Aaa<— Aocfvam  irov  ftaoomHi  to 
Pbot%  BBTOiCD  Rkasonabli  Doubt.  —  In  criminal  cases,  where  Hbe  plea 
^  iaaanlty  is  sat  «p  «s  -a  defense,  and  andanaa  is  intrednead  whioh  tends 
4a  ribat  Urn  preaamption  of  ssaity  on  the  ^aii  of  the  aoenaed,  if  tha 
Jvry,  after  considering  all  "tha  afidenoe,  antertain  a  reasenabia  dambt  as 
4a  Ms  ««»ty,  H  is  thslir  daty^oaoqatt  bim.  ft  is  -iberefora  anor  for 
«ttia*lriid  judge,  4n  snoh  a  ease,  io  ^heie§e  'that -"wban  insaafty  ia  sat  np 
m  a  dsisaas  in -a  orimiBal  smm,  "H  wmst  l>e  estaWshad  to  the  siMaCaetioa 
af  tha  Jnry  by  a  preponderance  of  the  evidenoe,  and  a  ressonsWa  donbt 
^  ihadofsodaafa  sanity  lalaeil  liy  all  the  arideiica  doea  sat  Jnatify  aa 
jMfuittaL*^    Armeiremgw.  Biate,  72. 

nsoc^rBNov. 

BBRSaiiaB  nr,  iror  Vab  to  RaooTBitr^  whbb.  —  Wbars  a  Oaoree  of  Tofe- 
is  randsrad  against  a  party  sBbsaqaaat  to  bis  disdiarge  in  insol- 


▼ency,  but  before  snob  dMhttrge  k  ^entered,  and  Ym  hSiM  to  Apply  to  tho- 
powt  IK>  iMWt  tfie#Watiff  *»  mvmttj  in  lfce.tnwinkwM  Mit  toii»  ]■•» 
ceeUs  of  the  sale  thereaoiler^  tbft  liiioharge  will  not  ^reTent  a  reooTaiy 
for  any  deficiency  that  may  remaia  aft«  a  tale  of  tbo  mortgaged  piofli-' 
IMS.     Leiaure  ▼.  Ksieeiand,  868. 

See  lioKiQAQEB,  lyda  E*OTiWi»%  iA-02s  RionyBBfl^  L 

IN  STATU  QUO. 
See  I««4itf%& 

INSURANCE, 

L  CoNDinoH  AtoidinoFouct  if  Ae  imopeftyiiumrad  shall  beoome 
berod  by  »  ohaAtal  nortgiige  ia  iwiftonhto  juid  vaiid.  iMN%  a. 
/aa  C^,  281. 

%  JjEAB9j>  py  y ipft^ — Ty^»ff  ^  ^y  ,Qf  RiSK*  -^  Wbart  tfie  bouM  inanrad  waa 
ooenpied  bjr  a  tenant  at  tbe  tuna  of  tbe  deliFary  of  ^tbe  polmy  and  of  tho 
loea,  and  the  tenant*  without  the  Jtnowledjie  or  ooaaant^  the  inaoae^ 
arectad  an  addition  toauoh  bonoet  laoh  eha^ge  doei  not  avoid  tha  polios 
nnleae  it  jeontaine  a  atipalation  that  an  inoraaae  of  riak  bj  the  tenant 
ahall  tender  it  voidt  in  Addition  to  a  ooodition  that  it  shall  be  Toid  M  the 
risk  is  increased  bgr  ai|y  .meana  within  tha  Jwewledga  or  4MiBtiiol  al  tha 
insnredL    Nehratloa  etc.  /as.  Ctk  t.  Cirittiffum^  407- 

SL  CtEAjiaa  ur  JiCTKami:,  —  Xju  Exxcurxoir  of  a  Chatth.  VUaaajMm  mt  a 
Partnkr  on  the  partnership  «hatte]a»  andtnaored  for  tha  benefit  af  tha 
Una*  is  snob  a  ohange  in  intsaest  ia  tbe  anbjaot'Of  inansaaoaaa  wiUasi^ 
dar  it  void.    Obi^  v.  Qtrtnan  JnA  Ca^  3Si. 

4  Lea»%d  PaaxMiB-^lLUOAL  Uaa.  —  Wharsabonsa  iaancad  is  m^nggkd 
by  a  teoant^t  tha  time  of  tba  delivery  of  tha  polivy  and  af  tbe  icai^  tba 
fact  that  tbe  premises  were  need  far  an  anbuvful  jparposi^  mm  tar  pcosti- 
Mition^  without  tbe  knowledga  or  oonsent  of  tbe  insnred,  will  not  avoid 
tbe  policy,  when  it  does  not  prohibit  snob  illegal  ns%  and  tba  lassidoea 
not  result  tbecsCcom.    i^Te&raafas  ste.  /as.  Cc^  v«  CStrMtieasea,  4OJ0 

4  Waivxk  or  Coiuuxioiiui  EaLAnxo  n>  PAXMUur  or  PasiuDiia*  «-Oondi- 
tioaa  oontained  in  a  poUey  of  insoranoe,  intended  ior  tha  benefit  of  tba 
oompany*  and  lelatii^  to  tha  payxaant  of  pMBuaai%  naj  ba  waived 
bj  it.    NOnuka  etcImuQLT^  ChrUtknten,  407. 

C  SnpiNos  SBOWIV0  Waivxb  of  Fatmuit  or  PaaiairiL  —  Bvidanoa  ibal 
an  insnranca  ooinpanjanad  has  aftan  extended  time  te  others  and  to  tha 
insured  for  tbe  payment  of  premiams  an  obber  polioias,  that  tha  polioy 
in  suit  was  delivered  without  payment  of  praminm  or  aubsequaot  demaiul 
therefor,  and  that  tbe  company  acoepted  part  of  tbe  premium  jdoe  wbea 
ienderedt  is  lufficieat  to  prove  a  waiver  ol  a  oondition  in  tha  poliogr  ex« 
ampting  tbe  company  irom  liaJbili)^  nalass  tbe  jiremium  is  aotnally  paidf 
and  it  cannot,  after  baa,  urge  mm  a  defease  that  tha  praminm  waa  not  all 
paid,    yebmakatte,  ./as.  Co,  v.  VhriaOemam,  4ffl» 

7.  Insuranox  Poliot—Periwo  of  LuaTATioji  Stipulatid  n,  Bb0ZM  10 
Run  fbom  Dafx  of  Fjju.  —  Wbere  a  policy  of  fim  insuranee  ooptaina  a 
stipulation  that  no  action  npon  tbe  policy  shall  ba  aastained  unless  aom- 
menced  within  six  months  after  tbe  time  tha  £«e  ahall  bava  ooonnad, 
tbe  period  of  limitation  begins  to  ma  from  tha  date  of  the  fir^  altbongh 
the  policy  also  provides  that  no  loss  shall  becoma  doa  and  payable  nntil 
proof  of  loss  is  made  and  examined  into  by  tba  insoiaaoa  ooapaQ^  Sttd* 
/as.  Co.  V.  Meesman,  870. 

See  VxiTDoa  aHD  PnaaBASBB,  8L 


10Q2  Ihdsz. 

iNSxauonoK* 

Mm  AmAU  ti  Djjuah^  7»  8;  Homioidi,  1,  6|  Salh^  II,  12;  Tbial^  9^  10. 

rNSTBUMENT. 
BmWiua  L 

IMTKNTTO  KILU 
8m  Amault,  L 

INTBaBSTL 
Bm  Damaobs,  4;  JuDOKnrr,  11 

nrrsRSTATB  oommbroel 

L  JvBVnonoir  — LnrsBnATS  Oommsbob  Aov. — One  who  oUlins  damiffes 
lor  *  rioUtioii  of  tlio  intorttato  oommeroo  aot  OAnnot  maintiun  his  aetioA 
Ib  b  itelo  ooor^  bvt  most  bring  U  oithor  boforo  tho  inlontato  oommareo 
^^^f-«.{— ;««  «  ft  fodoral  oonrk    Oopp  ▼.  LmOBmito  tte.  JL  S.  Oa,»  19^ 

%  PdWBB  ovStatb  to  Rboulais. —  Whoa  itate  logiaUtioii  it  not  in  oonfliet 
with  An  J  Iaw  pAsiod  bj  Iho  f edoral  OongroM  in  ponoaaoo  of  iti  powan, 
BBd  ii  merel  J  intondod  And  oporata  to  aid  oonunoroa^  and  to  ozpodito 
iattoad  of  hindering  tho  aafo  traniportatioii  of  ponona  or  proport j  froot 
ooo  ttati  to  aaotbor,  it  it  not  repugnant  to  tho  federal  oonstitnfeioot  and 
will  be  onforoed,  either  ae  topplementary  to  fedeial  itatntee  ralatiBg 
to  tho  wme  eobjeot^  or  in  lien  of  tooh  etatntei^  when  the/  do  not  eadak 
Bagg ▼•  WUmhgiontte.  B,  R.  Oa.,  009. 

IL  FdWBB  or  GoKOBBSS  vo  Rboitlatb.  —  The  power  of  the  federal  OongreM 
•for  oommeroo  between  the  statee  i%  ae  a  general  mle^  ezdnaiTe^  and 
ili  inf^g^im  te  eqairalent  to  a  declaration  that  it  ihaU  be  free  of  anj 
rMtraint  whieh  it  has  a  right  to  impoee,  oioept  by  such  state  statutes 
SB  are  passed  for  the  porpose  of  fsoilitating  the  safe  earriage  of  goods 
and  passengers,  and  are  not  in  oonfliot  with  Talid  federal  statntes.  Bt^ 
T.  WUmbtfftam  afe.  A  it.  Cm,  509. 

4  TAZAnoB.  —  Lkshsb  Tax  of  one  tenth  of  one  per  eent  on  the  total  an:oant 
of  pnrohases  in  or  oat  of  tho  state,  made  bj  merchants  or  other  dealers 
within  the  state,  *'  except  on  pnrohaaee  of  farm  prodneta  from  tho  pro* 
dncor,"  is  a  valid  atate  ocoapatioo  tazi  nor  doee  the  exception  render  tl 
inralid  aa  Tiolating  the  principle  of  nniformity  of  taxation,  or  denying 
to  snoh  dealers  the  equal  protection  of  the  laws,  or  as  a  regulation  of 
interstate  commerce^  or  as  a  discrimination  against  the  prodaots  of  other 
statss.    State  r.  Sieveiutm^  695. 

t.  Taxatiov — LiOBiraBTAXBa.  —  When  transaotiona  are  hetween  partiee  in 
different  atatea,  or  oonaiat  of  the  transportation  of  freight  or  paeeengers 
ffom  coe  state  to  another,  a  state  tax  ia  prohibited,  whether  it  oreatae  dia- 
srindnation  or  not;  but  when  the  tax  ia  on  an  occupation  carried  <m  in  a 
atate,  or  on  property  therein,  it  ia  Talid,  unleaa  it  diacriminatee  againat 
nrtidlee  brought  from  other  statea,  or  taxee  the  aale  of  auch  articlee  in 
tho  original  package.    Staie  ▼.  Freneht  590. 

t.  LtoBMBB  Tax.  —  A  tax  impoaed  on  merohanta  and  all  other  dealera,  of  one 
tenth  of  one  per  cent  of  their  purohaaea  in  or  out  of  the  ttate^  ia  a  licenee 
er  ooonpatlon  tax  for  the  priyilege  of  carrying  on  buiineaa  within  the 
atate^  and  ia  Talid,  both  under  the  atate  ooaatitution  and  that  pcvtion  of 
the  federal  conatitution  giving  power  to  Oongreaa  to  regulate  interatata 
SkU9  T.  French,  590. 

See  Statutbs,  4,  6. 
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DITBBVJfiMTiOH. 

pUintifl;  elainriBg  la  th«w  nrigiaal  pstltiMi  m  htiia  ud  kfuftatt  of 
tfa«r  fallMr.  flto  at  th«  tunt  of  iho  trial,  in  nbstitiituia  tad  Ikaof  Mok 
•riginal  patitkMi»  an  amandad  potitioii,  iJaiming  ad^Qruly  to  thdr  iathar, 
•ad  whollj  aa  liain  of  thair  mothar,  tbaj  in  affeot  abandon  thdr  original 
«asM  of  notion,  and  tha  amendad  patition  to  filod  nay  bo  troatod  aa  an 
original  plea  in  intorrontion  filod  on  thooro  of  tiio  trial,  oeoking  to  in- 
teodaoo  now  Inmai,  and  oaloolatod  to  protimot  tho  litigation,  and  tta  oout 
■My  in  ita  diaoiotion,  npon  motion,  atriko  H  ont  witbont  yalndioa 

nnioxioATisro  iiquob& 

flao  CuMDr  Aii  Law* 

JOINDXRi 
800  AanaH^% 

JOINT  LIABILIT7. 
JmMMBvn^  L 


joorr-siocaL  ooMPAHm 


JUDOMSNT. 

1.  Jonv  OB  ftifmaiN— Wboniopafatooaaaaool  aollflnaroallotad  bg 

plaintiiK  a  Jndgmant  for  plaintiflb  for  an  aggrogato  laai,  diatinolly  afeatlng 
tta  amoant  wbioh  oaob  of  tbom  ia  to  ioooIto^  ia  not  ononoooi^  aa  bring 
joint  inotoad  of  aoToral  aa  to  tbom.    SUwarir.  Mcrri§9mt  9Sll»  ^ 

S.  LoM  -^Bzrainp  ov«  -^-Ilio  lien  of  a  Jndgmant  dooo  not  Toat  in  tbo  jndg< 
ment  oroditor  any  eotata  or  intorott  in  tbo  rial  proporly  inbjoot  to  It 
It  oxtonda  to  and  ombraoot  only  aoob  oitata^  logal  and  a^tablo^  in  tto 
floal  proporty  of  tto  Jndgmont  dobior,  aa  ba  ooold  toll  or  di^oao  of  al 
tbo  timo  it  attaobod,  and  oroatei,  and  dnring  ita  oontinnanoo  ooonrM^  tto 
rigbt  of  tbo  Jadgmont  oroditor  to  liaTo  bia  dobt  paid  ont  of  tbo  prooeado 
of  tbo  nlo  of  tbo  piopor^,    Bmet  ▼.  NkMmm,  58SL 

ft.  PAnran.  —  A  Jndgmont  against  dtfandanti  wbo  aro  partioa  to  an  aollon 
aa  Jadgmant  oroditon  is  admiaiibla  and  oonriaaiTo  against  tbam  in  a 
aobtaqnont  action  to  onforoo  a  liability  ariring  from  tboir  baring  indm- 
nified  a  tberiff  againat  tlia  oonaeqoonoM  of  oortrin  wiongfol  aotOi  Li 
nritbor  aotion  did  tlioy  appear  in  any  ropreeentatiTO  oaparity,  and  tbaro- 
fore  tbo  jndgmonf  in  ono  ie  oridmioo  againat  tbam  in  tbo  otbor.  D^  r, 
Hwmem,  088. 

A  JvDGKnm  wrrHovT  Konoa — Rblbf  bt  Ivjviionov. — Ono  againat 
wbom  a  jndgmont  baa  bean  ronderod  witbont  notioo  may  obtain  relief  from 
it  by  injnnotion,  altboogb  it  may  appear,  from  aa  dBoial  rotom  or  by  tbo 
reoiteUi  in  tbo  final  Jadgmentk  tbat  ba  baa  been  dnly  aarred,  or  tbat  ha 
baa  volontarily  appeared*  rithor  in  person  or  by  attorn^.  JSTonMa  ▼• 
irii^Al,818L 

ftp  JuDomim  wiTKOinr  Konoa. — Rbuxf  nr  lajmenom  from  a  JodguMnt 
witbont  notioe  will  not  bo  giren  wben  the  party  oompbuning  baa  an  ado> 
qoate  remedy  at  law,  nor,  aa  a  gonoral  mle^  when  bo  baa  an  opportnnl^ 


to  make  a  motion  for  a  mam  Mil  «ft  ih»  ten  al  wUoh  Iha  Jadgmwi 


a* 
of  any  oircumstaDoes  making  an  application  fmi 
or  loM  effSMtiTO  remod j  than  a  aoparato  suit  would  aiford,  ia  aoflieioiit  to 
•atitle  the  party  tofaamd  ^y  lajaartiim  wi^md  of  boiiig  *»*"*»H  to  » 
motion  for  a  new  triaL    Ifamb&i  ▼•  iTavi^  81& 

&  JUOOMKMT  WITHOUT  NOTIOI  —  LlOAL  RbMSDT  — WbSH  ICUBT  !■  PUBSOBDu 

— When  a  petition  for  an  injoaotioiie^ainst  a  Judgment  rendered  withevt 
notice  admits  that  the  term  of  the  conrt  at  whioh  the  judgment  waa  mb- 
dered  had  not  adjourned  at  the  time  the  petition  was  filed,  the  potataoov 
k  not  entitled  to  relief,  in  the  aboenoo  of  a  showing  that  hia  reoMdy  hj 
motion  for  a  new  trial  waa  madequate.     BtntibUn  r.  Knight,  818. 

t.  JUDGMKNT  AB  EVIDENCE  AMLBIBr  PWMBHMtW  InDSMKITT  BOHIK  —  In  SA 

aotion  against  sureties  on  a  bond  j;iven  bj  plaintiff  in  ezeoutioii  to  » 
shertfl^  to  indemnify  Inmag^'^Bat  judgments  to^Aich  he  shall  be  a  party, 
by  reason  of  a  Isvy  on  yropetty^biaMd  l»y« third  party,  a  judgmmit  ao^ 
obtained  against  the  officer,  in  an  action  defended  for  him  by  the  pri»> 
eipal  in  the  bond,  is  conolusive  againat  the  sureties,  in  the  absaneo  of 


Ml  ^MMBn;  J^oRKai.  H^mcam  mat,  vmm  mar  MfliinBPar  Jsi— — The 
^ignatUBOof  ihaJBd^sAoithoioarnalaaiiir  of  a  jwlgiaant  mSnti.  imtiwi- 
dkmas  is  nsiwiBiM/  to  maim  it  ualid.    MMduBw.Om.  pwrni.^l. 
U»  JvBMCBav  av  DamAVUt  aaaxflsr  Owaamr  Fjai 
m  Smmam  Odok «-*  Wihom  «noflf  mmm 
Mev  bsia  Baamsmer  thm  yjaintift  piititiaa,  whioli 
flf  MlioB,  mid  Ae  othaos  ihaving  amdo  maoommSmk  def^ 
aaraMdmwd  miairor  of  adl  Alio  dafciiiaati,  Aho  aupmme'OowtariU 
reverse  the  judgmeat  tm  to  tho  oars  mho  iailod  taaawwar,  ami  will 
iM)«mBBt«iMBst  him.    AmmhjmStA4h,w.  iimdnki^wr,  741, 
II,  Omamswm,  Wnaet  star  TauM*  n  Abopb  oa  Fc 

WhsBoaaaetiaaishrpi^hfctiiyiaabingtnBa^aaaiBdgaaoBAof 
oom*  of  £aaBBB,  oaatiaoed  ta  a  oaos  oaafinatt 

0ameci  ob  wwmbwt  aaiy  ooaa^iBmB  ■aaiBg  Daan  bioq,  bbbb 
proof  that  the  justice  of  the  peace  had  any  authority  to  aaitt^  tha 
to  the  fliitriot  mmt^  asid  that  Im  dii  B«*  ia  iaot  «a  Bactify  a^ 
camad  in  the  aetioB  ia  Waahmgitaau    JMoUb  v.  OorToaiar,  877. 

IL  ImrwBmr  «i  Opbib  ImoMamp  m  ilmiBiii  ivwrnamw,  Mn 

Bjummj»  vnk  — In  aa asAion  on*  fonigB  jadf  maal^  a  vavdiat  BBi^r  bo 
nadbfod  te  the  aggregate  Baaoaat  af  iim  Jadraawr  aandawid  aa  the 
foreign  state,  including  the  oosts  of  the  proceeding,  with  ii 
JUMk  w.  Cmrpm^^  877. 

1^  JiBoafBitniar  Qbbbb  teaiM — flHtnoBt— Mo 

Bf  the  mdiditr  of  the  iml«MBft  of  MMtfaff  aiafcaBnii^  Bf^Mlli 


tlM  Tnwil  tliaft  Hkm.  M9nd%ut'WB.%.ucn'fmMm%%  wad.  iidoat  no* 
mg§9atr  afficmatureLji  thataaaviM  o£  ^rooeia  waa  inada  upon  him  in  that 
Hftte^  In.%aiiitaA  miih  ladgpMot^  it  iaa-good  dafooia  ta  ahaw  thai  da- 
faodant  was.aat.a.iaaidaat^  and  that  no  prg|^  aacvioai  was  mada  on  him 
in  tha  atate  whera  the  judgment  was  rendered.     Hand  fi*  Hanton^  210. 

i&.  Bsft.  JwoMsaA^  — OMDaA.cm  Jk.  Gonm  ow  CmAXowKt  Dmaczuio  ▲  Wbzi 
«a  laiiis  to-glaoa  tha  f^iicehafiar  at  a  jadieial  sale  in  possasnion  af  landai 
vada  af tai  a.2ali  hasring»  at  which  tha  i8«aing  ol  the  writ,  was  resisted 
o&  tha  ponad  that  tha  pnrohaae  had  bean  mada  ia  truat  foE  tha  original 
JpuigiaeBt  debtoi^  and  nn^r  an  syeamant  aatitUng,  him  ta  remain  ia 
fOMftasinn„  and  to  »  aaa«eyan««o£  tha  piopctfty  on  hia  oomplying  with 
«rtain<  oonditiana^  ta  oonalnaive  agytiast  him  ia  »  anbaeq^oeot  suit  in 
a^tf  seeking  to  anforea  thia  same  agreement  upon  which  ha  relied  in 
MMatiag,  tha.appliaation  for  a  writ  of  possession.     Biurmr  ▼..  Btvemar,  948. 

1C>.  JuBOMMtn.  w  VmmvMBMBL  jm  Rjeb  Jumoasa.  —  Final  judgpnent  on  general 
dsmanpar,.  a£tev  plaintiff  has-dsolined  to  mnead,  preulodea  him  from  re- 
oovering  npon  the  sama  wnaa  of  aotion  in  another  aaat»    Sckmfr*  Mis^ 

VL  Jvfioaiuw  ON  DiatVBBiut,  wrm Liatbto  Amkni^  aa Rss  Jumoata. -* 
Jaidgynent  an  genacal  demnrcec,  with.  leaiM  to  plaintiff  to  amend,  ia  not 
final;  and  if  ha  aabeeqoenUy  aoffana  a  nonsnit  and  ohtaina  a  diamissal^ 
the  j^idgioBant  on  demnraer  is  not  oonalnsiva  againat.  him  aa  f«s  JudkaUu 
SeUrjfr^  Misaomri  Pae^  R'jf  Co^  828. 

lik.  Eza  Jm>MATA.  —  IL yidyneat  or  deocaa of  aoourt ot oon^tant  Jniisdio- 
tion  is  final,  not  only  aa  to  the  subject-matter,  but  also  aa  to  every  other 
mattet  which  tha  paeties  mig^  havw  litigated  and  had  dseidad  in  tha 
oaaa.    HMtia  v*  Btddenr  91. 

1M^  Rn  JxnaojMA — -Task  qk» — Hit  ia  donbtfoL whether  •♦aacooAanitia  for 
the  aame  eanaa  of  action  aa  the  firat,  it  is  a  proper  test*  to  consider 
whether  the  sama  evidence  would  sustain  both,  and  what  was  tha  par* 
ticular  point,  ob.  matter  determined  in.  the  former  aatum.  Qailaher  v, 
MtmndmnOe,  942: 

SOL  JuTQHBNT  TO  HATB  kJTwaowMiB  •»  Rm.  Judioata  must  ba  a  definitiye 
judgment  of  oondemnation  or  dismissal,  upon  tha  merits  of  the  case. 
Scharffr.  Mintmri  Pac  R"y  Co.,  828. 

n.  Rn  JiTDIOATA.  — A  JUPOMliT  IB  GONCLUaXVlb  IV  ON  A  DIRECT  PoiNT, 

thongh  the  object  of  the  two  suits  is  different  OnUaher  ▼•  MfmndtviUe, 
•42. 

IS.  Okdkb  DisaoLTiNO  av  Ivjusonoir  issned  to  preyent  the  issuing  and 
selling  of  certain  bonda  of  a  municipal  corporation,  though  not  followed 
by  a  lliml  judgment  dlamissing'  the  bill,  ia  concIoaiTe  in  a  subsequent 
■nit  brought  to  restrain  tha  levy  of  tazea  to  pay  auch  bonda  and  interest 
thereon,  when  all  the  grounda  for  the  iaauing  of  the  injunction  in  the 
Moond  auit  ware  equally  arailable  againat  disaoWing  it  in  the  first.  Oal' 
kdkarw.  MmmtUvUie^  HZ 

M  Rb  JinnoATA.  —  Tm»  Partis  to  two  suits  muat  be  regarded  aa  tha 
nme,  when  the  complainanta  in  both  were  certain  taz-payera  of  a  mu« 
■ioipsiity  auing  on  behalf  of  themaelvea  and  all  other  taz-payera,  and  the 
defendauta  in  both,  though  consisting  of  different  persons,  were,  in  each 
■ait;  representing'  and  acting  fbr  the  mnnicipality  without  any  private 
faterest     Odlltdterr,  MoandsviUe^  94Z 

Wk  Jtm  JiTDfQATA.— A  FtKAL  AD/vmoATXov  BT  A  CofntT  09  CoimrBirT 
JmoBDionoir  upon  tha  marita  of  tha  controversy*  aa  long  aa  it  remaina 
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nnrererMd,  !■  m  Imt  to  aay  n«w  miit  betwem  IIm  Mune  parHai  far  IIm 
Mune  caaaa  of  ftctioii,  and  in  a  oonrt  of  ehaneory,  al  loaat^  tbo  form  of 
tho  procooding  ia  immaterial,  provided  the  Jadgment  hat  boon 
upon  the  morita  and  with  full  opportnnitj  lor  a  hit  heariaji^ 
ii€vcMT^  Va8L 

t8.  Rn  Judicata.  —  Ordbks  )£ai»  upov  MoTxoira»  PinTioi%  ob  Bitlbs 
affecting  snbetantial  righte  and  from  which  an  appeal  lieo,  if  tiio 
in  qnestion  haa  been  fully  tried,  are  as  conclnnve  opon  tho  imnea 
sarily  decided  as  are  final  jndgmente  or  deoreea.    Bmmtr  ▼•  HevmBTf  M8L 

86.  PiMDiMCW  AvnRMBD  «T  JnMHVHT  AB  Rs  JUDICATA.  —  A  Hading  of 
fact  in  a  foreoloenre  toit  in  faror  of  a  defendant  theroiii,  that  ho  has  a 
Talid  tax  deed  snbseqaent  to  the  mortgage,  and  is  tho  owner  and  in 
the  possession  of  certain  land  described  therein,  which  finding  la  affimod 
by  the  jndgment  of  foreclooare  as  to  the  other  land  described,  spooially 
excepting  his  land  therefrom,  is  conelnsiTO  as  to  hia  title  thereto^  aa  lo 
all  the  parties  and  those  elaiming  nnder  them.  In  a  snbseqnont  aotioa  of 
ejectment  for  the  wme  land.     Bedden  ▼.  Metager^  97. 

17.  Want  of  JuRiSDicnoir,  Extbht  to  Which  It  mat  bh  Showh.  —  Waat 
of  jurisdiction  may  be  ahown  by  tho  defondaat^  oTon  to  tho  oKteat  of 
contradicting  express  recitals  in  tho  record.     RUddt  ▼•  OofTpenter,  877. 

28l  ExBConoM  Salm — Attack — Pkriod  ov  Ldotatiov. — Ten  yeaia  are 
allowed  in  which  to  make  a  direct  attack  apon  proceodinga  sabsognont 
to  judgment^  in  aelling  land,  bnt  an  attack  apon  tho  Jadgmeat  itaalf 
mast  be  made  within  two  yoara  from  tho  ttmo  it  was  rtadorod.  8mUk 
▼.  PerkmB,  794. 

89.  SATUtAOriOJI  Or.^OoUlRT  WAEBAim  AMD  AmuiTiD  PaoMBHHnr 
Nona,  receiTod  aad  aooeptod  aa  oaah  ia  ■atisfaotioa  of  a  Jadgmut  and 
oxeontion,  will  bo  treated  aa  agood  payment  ia  cash*    FumnOk  ▼•  SoB- 


8ee  AcnoRii  %  8|  Attaohmbht,  1;  RiaoniMT,  1,  8|  Sqirirr,  It 
iTBAS^  5|  HuiBAirD  AVD  Wiv%  7,  8;  Plbadoioi  7;  TaiAi^  IL 

JUDOMBNT  LDDI. 
BeoTauan^L 

JUDICIAL  PROGSSDIKGaL 
8eoLnxL»  ^  fi. 

JUDICIAL  8AL& 
Boo  AcEion,  S;  OoimAon,  6|  Sxaounov,  $-6|  Itemk  L 

JURISDICIIOK. 

1.  OBfanrAL  Jvbbdiotiov  to  lasva  iHJUNonoNs  will  aol  boonniaad  hf  the 
■apreme  oonrt^  when  the  question  presented  b  one  of  merely  looal  ooa- 
oera,  affecting  a  oonnty  aad  its  tax-payon  only.  8kdt  r.  NAm  Oumtp^ 
009. 

8L  Obigxval  JuaitDicnoa  to  Ibsub  Bxtbaobdibabt  Wbrb — Whbv  Xxbb- 
onBD.  —The  writs  of  habetu  eorpm,  maiidamuBf  qm  wtnrmUo^  otitfutai^ 
aad  injanotion  will  not  be  iasned  by  the  supreme  oonrt^  in  tho  exordae 
of  its  original  Jurisdiction,  except  in  a  limited  class  of  eases,  whore  tho 
writs,  except  habecu  corput^  are  sought  for  on  motion  of  tho  attoraoy- 
general,  under  information  aa  prerogatiTO  writs,  as  in  oases  fMidjmrk^ 
and  those  affecting  the  aovereignty  of  the  atete^  ito  fraaohiasa  aad  pro- 
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rogatiye%  or  the  liberty  of  the  people.  In  all  other  oases,  the  write  should 
be  issned  by  the  district  courts  or  by  the  judges  thereof.  Slate  r.  Net- 
mm  County,  609. 

B.  Jurisdiction  of  Pedbral  Covbt,  whkn  BxcLuaivm  —  Where  a  United 
States  statute  gives  a  right  without  specifying  a  remedy,  it  may  be  prose- 
onted  in  a  state  court;  but  when  a  right  Is  thus  giTeOt  ^^d  a  specific 
remedy  provided,  or  a  new  power  and  the  means  of  ezeouting  it  are 
therein  granted,  such  right  and  power  can  be  enforced  only  in  the  method 
provided  by  such  statute.     Cojrp  v.  Louitville  etc  R.  R.  Co.,  198. 

4.  Rbmbdt — Statb  ok  Fbdbbal  CouiiT.  —  Legal  or  equitable  righte  ac- 
quired under  state  laws  may  be  vindicated  in  a  state  court,  or  if  the 
parties  reside  in  di£ferent  states,  in  a  federal  court,  or  if  such  rights  are 
acquired  under  United  States  laws,  in  state  or  federal  courts,  sabjeot  to 
the  qualification  that  where  a  right  arises  under  United  States  law. 
Congress  may  give  a  federal  court  exclusive  Jurisdiction.  Cfopp  v.  Lomit' 
viOe  etc  R.  R.  Co.,  198. 

ft.  Prbsumftion  that  CkxTRT  OF  Rboord  is  Covrt  of  Gbrbral  Jubibdio- 
TiON.  —  Where  an  action  is  brought  upon  a  judgment  of  a  court  of  record 
of  another  state,  it  will  be  presumed,  in  the  absence  of  evidenoe  to  the 
eontrary,  that  such  court  is  a  court  of  record;  and  the  recitals  in  the  reo- 
ord  of  such  court  of  the  jurisdiction  acquired  over  the  defendant's  persoQ 
in  that  proceeding  are  frima  fade  evidence  thereof.  Riichie  r.  Oarpeih 
ter,m. 

See  AcnoNS,  8;  Appbal,  4;  Equitt,  1-8;  Habbab  CoRpfra,  1;  Imtbbstatb 
Commbrcb;  Judombnt,  27;  Mabbiaob  ahd  Diyobob,  7|  Namib;  Plia]>- 
nro,  6;  Pbocib88|  1;  Trial,  d. 

JURY. 
8m  Appbai^  6^  7;  Abbault,  2;  Nboliobbob,  18;  Riofi;  0;  Tuali  Wn- 

NBBBBa,  8L 

JUSTICE  OF  THE  PEACIL 
See  ExBOUTioM,  Z,  6w 

JUSTIFIABLE  HOMIGIDB. 
See  HoMiciDB,  1,  % 

LACHES. 

See  Eqvrt,  4|  6|  Bzbodtobb  amd  ADMiNnnuTOB^  S|  biFAn%  ^i  Jvso- 

mbrt,  8. 

LANDLORD  AND  TENANT. 

1.  LXABILITT  OF  LaHIKLOBD  TO  TbKABT'b  SibTAXT — DSFBOITTI  MACOmnET. 

—  Where  the  owner  of  a  building  leases  part  of  it,  and  then  vndertakee 
for  a  oonsideration  to  transmit  power  to  the  leased  premisea  for  tiM  nee  of 
his  tenant^  he  is  bound  to  ezeroiee  reasonable  oare  that  the  pnllfys  and 
ahafting  used  for  that  pnrpoee  are  in  a  tnitable  eonditieii  to  do  the  work 
without  danger  to  persons  rightfully  oo  the  leased  premises^  and  thoai- 
•elvee  in  the  ezereise  of  dne  care;  and  if  a  servant  of  the  tenant  so  on  the 
promisee  ia  injured  by  the  negligence  of  the  landlord  in  the  oae  of 
•hafting  and  pulleys^  the  latter  Is  liable  therefor,  although  by  the 
of  the  lease  the  teaaBl  b  booad  to  keep  laoh  lyplisnoei  in  lepahb  Fo$r 
▼.  8iar$t  272. 


t008 

^  NxouoxircBov  Lajtbuhld  tawAvtm  XinavA  8mkwmw9 — Dxnomv  Ms^ 
PUAXOH — ^tDmscoL  ov  GovTBOL*  — In  aiLftotum  agftinat  ths  owiMr  «C 
a  building,  who,  after  leasing  part  thereof,  oontinned  to  fnnuik  hia  tan- 
ant  with  power,,  bjf  naaaa  oi  belting,  and  a  defectiw  shaft,  oa  th#  Isaasd 
premisest  eaasuig.injjtiry  to  a  servant' of  each  tenant^  evideaco  thai  priot 
to  the  aocideot  suoh  landlovd  con  tinned  to  oil  the  defeetiTe  shaft  and  im 
lace  the  belting  thereon,,  and  that  subeet^oently.  to  the  accident  he  r^ 
paired  the  damage  dene  to  a  stairway  by  the  fall  of  sneh  shafi^  and  oansed 
belting  to  be  sheathed,  i»  competent  to-  show  that,  after  leasiBg  part  of 
the  building,  be  continued  to  use  and  exercise  oontrol  over  thoshaftsand 
belting  therein.     Poor  t.  8ean^  272. 

^  NaouttBNOB  OB  Laudlosd  towards  Tshabit's  SntTAFT — BnaoKTB 
▲ppUAMOia— CoN'rsiBDTOET  NiouoiufCB. --- Where  tho  owner  of  » 
building,  after  leasing  part  thereof*  continnee  to  fnrnish  his  tonant  with 
•teaai»pawer,  by  siesns  of  defective  appliances^  on  the  loasod  promiseib 
thereby  causing  an  injury  to  a  servant  of  tho  tenant^  tho  negjig— ee  of 
each  tenant  or  of  hteemployeea  in.  failing  to  warn  sooh  servant ol  dangev 
•oamiot  bo  imputed  to  tiio  latter  o»  as  to  eonstitttto  eoatrihntorj  negli- 
gsnoe  ea  his  part,  nor  relievo  tho  landlord  of  tho  negligenoe  of  himself 
or  his  servants.  Tho  qaestioir  of  dne  caro  o»  the  part  of  tho  inj 
servant  into  be  dotevmined  by  hiaown. aotion  nndsr  the  existing 
stances*  so  far  ao  they  were  hnowa  to  him*    Poor  v.  S^an,  272» 

^  RuLi  THAT  Tenant  Holding  over  is  Dbbmep  to  Hold  undbb 

OF  Pbior  Lease  not  Appucablb  to  Citt.—  A  tenant  who  holds  o^ 
aftsr  the  eod  of  his  term,  with  the  oonsentof  his  landlord*  is  deemed  to 
be  iu  possession  upon  the  terms  of  his  prior  lease,  npon  tho  ground  that 
the  parties  are  presumed  tp  have  tacitly  renewed  the  former  agroementk 
But  this  rule  is  not  applicable  whero  the  tenant  is  a  municipal  oorpo- 
Mtion,  becanse  tho  law  will  not  imply  o  contract  as  against  it.  Sosih 
corporation  is,  however,  bound  to  pay  for  the  premises  ftir  the  time  its 
oflScers  have  occupied  them.     San  Antonh  v.  French^  76S. 

1.  Lease,  Forfeitorb  oil  —  If  a  lease  of  land  for  drilling  for  oil  and  gas  pro- 
rides  that  the  lessee  will  commence  operations  within  nine  months  after 
the  execution  of  the  lease,  or  will  thereafter  pay  the  lessor  $1.S3|  per 
month  until  work  i»  commenced,  and  that  the  failure  to  comply  with 
each  of  these  conditions  shall  work  an  absolute  forfeitore  of  tho  leasee 
and  the  lessor  is,  by  the  lease,  entitled  to  remain  in  possession  of  tho 
land,  subject  to  the  lessee's  right  to  bore  for  oil,  the  lease  is  forfeited 
and  terminated  if,  after  the  lessee  is  in  default,  the  lessor  refuses  to  a^ 
oept  paytnent  of  the  amsarr  of  rent  and  leases  the  samo  pwiporiy  fhr  tho 
same  purpose  to  another  person.     Ouff^  v.  Hukiil,  901. 

€.  Lease,  Waiver  of.  —  FoRFEircrRE  of  a  Lease  for  non-payment  of  rent 
oannot  be  made  the  lessor  after  he  has  granted  a  lease  of  the  same  preoi- 
ftm  to  another  lessee.     Oifffy  r.  fftrkHt,  901. 

7.  BTATvrtc  or  Praitds'— BTBHORANimM  of  Lbasc  -^A  written  scgreamenl 
to  sublet  rooms,  the  lease  therefor  "to  be  in  substantml  seoonlauoe  with 
the  bfaivk  form  heretrato  annexed,  and  to  be  made  svbjeet;  in  all  respects^ 
to  the  terms  and  conditions  of  "*  an  agreement  aadf  lease  betweos  Ae  ownor 
of  the  building  and  the  sublessor,  is  m  sufficient  memorandtim  of  the 
terms  of  snch  snblease  to  satisfy  the  statutor  of  fVaodi,  after  the  leaso  to 
such  sublessor  has  been  execute  J.     Fi'mtandtt,  J?»ft,  914. 

%   ObfNTRACr  FOB  LbaSB —  SVTDBNOR  OF  COWFLTANOB  FT  LbSSOST  HfD  WArTBE 

E7  Lxssbb;  ^  In  as  astion  to  recover  for  a  breEch  of  an  agroeiaeat  to 


Jmvt.  l<X)e 

^xeeQte  a  ]mm,  erMenoe  that  tbe  Usaor  wrote  to  tb«  lavM  in  r«igtrd  t» 
the  lease,  and  tabaeqnently  sent  him  a  copy  of  a  leaao  for  hi*  wgiiataTC^ 
which  copy  he  retamed  withoat  aigning  and  withoot  objeotion*  ahowa  a 
oompliancf  by  the  leaaor  with  the  agroomeot  to  exeoote  a  laaa^  a^d  aa 
ttawillingnesa  on  the  part  of  the  Uaaa e  to  aooepi  a  laaio  in  any  locm,  aa 
veil  aa  hit  waiTer  of  a  atriot  oomplianoe  by  the  Umor  with  the  tonna  Of 
<he  agreement.     Freeland  ▼.  RUz^  244. 

FoRdBLB  Smtrt^  Ivnnuvcv,  2.  4;  Niqliosiici.  Us  Vivw»  aito  Pv»> 

GBASXJ^  2. 

L/ITERAL  8UPP0EX 
8ae  HiouaKvoB;  SUasminBe, 

1.  O«nnrBA0»i  imp  Jfanovis.  Bans  Biuii,  Amanp  ov.^-^BoMi  gaeanfcaoka 
and  aational  Uaak  ftkiUaaoe  tlM  ^abject  of  iamoagr  in  Ylotida.  Jb  jxirte 
Prince^  67. 

C>  IxovotrnxnT  ffian^  tenmsHcor  ov  •cavmt  m  Iiiquixbd  ihvo  on  Habkis 
Coanre,  waaa.  «*-  Undora  ataatewhicli  poniihaa  the  orime  of  larceny  of 
aBj  moaey,  goods  4M*  ehatteia»  or  bank  aoftea,  the  oafiiMeBej  of  an  in- 
diotooat  wkaob  ohargea  the  lavoeay  ol  davani  billa  eoMaaooly  known  and 
dapomiaaied  m  nattoaal  cucrenoy;  giring  their  den0Bii|iakionaad  Taloe^ 
4aaaBiboia4airedia*oonJba6ewoei7nia    B»  panig  Pvimm^  t7« 

LBA0B. 
Bee  LaHVLOKD  aitb  TavAinii 

LBaiSLATUREL 

f>BBnu>  ov  Bmsv  in  thx  Coubts.  —  It  la  not  oompeteot  for  the  legUatare 
to  deny,  for  any  caase,  to  a  party  who  haa  been  illegally  depriyed  of  his 
property,  access  to  the  oonstitutional  coorts  of  the  atate  lor  reUafL  W- 
awMT.  Tmckttf  464. 

LETTfiES, 
See  BnpKHO^  (L 

LEVY. 
See  AnAOBMUi;  %  8;  ExaomnoB,  % 

UABIUTY. 


UBEL. 

1.  PRiYiLaosB  CoxM wiGATiOH  n  One  made  nndor  sneh  dronmataneee  aa 
to  repel  the  legal  laf erenee  of  maKoe,  and  to  Hirow  npon  the  aooosed 
the  burden  of  showing  malice  otherwise  than  by  merely  proving  the  fal* 
sity  of  the  statement  made.     Rttlkkoh  r.  DuMe^  432. 

%  PRiiui4E0«ik  CloMKinuQanoN.  -^A  Tohaiiai7  eoinnM«Maa4Mi»  oMde  homa 
jUU  upon  any  anbject-matter  in  which  the  party  oommunicating  haa  an 
intereat,  or  in  refefeaoe  to  whioh  ho  has  a  diilj»  ia  priyileged,  whether 
made  in  reaponso  to  an  inquiry  or  not^  if  made  to  a  pODMa  having  a  eor- 
rasponding  interest  or  duty,  although  It  oontaiaa  orJnuinatojqr  .matter. 
Am.  Br.  Rar.,  Vou  XXTL— 64 
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which,  without  thia  privilege,  would  be  aotioiiaUe  as  lilielona.  RoUth.jlz 
T.  Dunkle,  432. 
lb  Pbitilioed  OoMMUirKUTlON. —  A  oommaiiication  made  by  %  eaahier  of  » 
bank  to  %  atockholder  therein,  reiearding  the  fioaucial  atanding  of  b 
■nrefy  on  an  official  bond  to  the  beok,  ia  pnvileged,  whether  made  in  re- 
■ponae  to  an  inquiry  by  anoh  atockholder  or  not.    RoiUtoh  r.  DuMe^ 


4  In  PuTiuMSD  ComicmxoATioiia,  thb  Pabtt  Makoiq  Tbsm  is  Pro- 
rwarwD  from  the  infliotioo  of  damageai  nnlaaa  the  occaidon  making  them 
privileged  waa  need  aa  a  meana  of  inflicting  a  willful  and  malidoas  in* 
Jury  upon  another.    Qardemal  r.  Me  WiUiamM,  19ft. 

ft.  Peitilioi^  to  Whom  Bztkh  m.  —  Cbmmunieationa  made  in  tbo  oourua 
of  duty  ia  judicial  or  legialative  prooeedinga  an  abaolntely  pri¥ik|god 
and  free  from  liability,  ciTil  or  eriminaL  This  privilege  extendi  to 
tiea,  connael,  witneaaea,  jnrora,  and  judgea  in  Judicial  prooeodings 
to  membera  and  attacheea  in  legialatiTe  prooeedinga.  Omdmmi  t.  Jfo- 
WUiiamM,  Iftft. 

C  Privilkobd  OoMMumoATioiiB — JiTDxoiAL  PuoanDiMot  —  BuKDur  ov 
Puoor.  —  If  an  oecaaion,  auch  aa  a  Judicial  proceeding,  eziatB  whieh  vmi* 
dera  the  communication  eomplaiaed  of  pririlegod,  the  only  inquiry  ii 
whether  or  not  the  matter  waa  pertiaent  to  tho  ocoaaion.  If  ii  waa,  tUa 
ii  an  abaolu^  defenae,  and  dependa  in  no  respect  upon  the  good  faiA  mi 
the  party  complained  of.  The  burden  of  proof  ia  on  tiie  oomplainant  to 
ahow  want  of  ocoaaion,  or  if  it  existed,  that  the  matter  waa  not  pertinantb 
and  that  the  communication  waa  made  with  malioe  in  fact,  with  daaigB 
to  injure  the  complainant     Oardemal  v.  Me  WiUianu,  19ft. 

7.  OoQAsioii  Which  Rbsidbu  Commuiiioations  Putilioud  Rmbutu  Akt 
InrxaBiiou  ov  Malios  ariaing  from  a  atatement  prejudicial  to  another, 
and  caata  the  burden  upon  him  to  prove  malice  in  faot^  and  alao  thai  tto 
party  making  them  waa  actuated  by  motivea  of  peraonal  qpita  and  iU«wil], 
independent  of  the  oecaaion  on  which  the  oommunioationa  wwo  made. 
Oardemal r.  MeWiiUams,  196. 

ft.  Im  LnuL  AND  Slander,  QamioNS  or  Damaob  and  MAf  job  an  mixed 
queetiona  of  law  and  fact,  of  which  oourta  are  mora  oompoteat  to  Jadge 
than  juriea  are.    Saooie  v.  SeatUant  200L 

SooSlandeb. 

UCSNSS. 

BtATVTB  OF  FbAUDO.— PaBOL  LiCUNSI  TO  BuiLD  AJTD  MAINTAIN  A  WaLL 

on  the  land  of  another,  thouf^h  fully  executed,  ia  revocable^  and  ther^ 
fere  equity  will  not  enjoin  the  removal  of  auch  wall  by  tiio  land-owner. 
0r99dak  v.  Laidgam,  ftftl. 

UCENSB  TAX. 
8oe  Intxbstatb  Cohmxbo^  4-6L 

UEN. 
Bee  JuiNiiaDra%  8;  MomtOAaui  Railboaim^  48; 

LIMITATIONS  OF  AOnONa 
a.  ^ATUTN  or  LmiTATioNa  Buqins  to  Run  raoM  Date  or  Rbookdow  op 
}^iiAUDULSNT  OoNVSTANGi^  WHEN.  — While  the  peraoo  agaiMl 
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fraud  has  been  perpetrated  bM  foor  years  from  tiM  ^Kieovary  of  tbe  fraad 
within  which  to  oommenoe  hie  satt  for  relief  tba  fraud  wHl  be  deemed  ta 
have  been  disoo^ered  when  neh  facta  are  known,  either  actually  or  con* 
fttructively,  ae  would  amount  to  knowledge,  or  which  would  naturally 
suggest  such  inquiries  as,  if  followed  up,  would  lead  to  such  knowledge. 
Where,  therefore,  an  insolvent  debtor  executes  and  reoorda  a  deed  of  land 
to  his  wife,  and  it  appears  from  the  evidence  that  his  ereditor  waa  fully 
aware  of  his  financiid  condition,  and  that  the  conreyance  to  his  wife  oonld 
not  be  otherwise  than  fraadulent,  or  that  by  the  moet  raperficial  examina- 
tion suggested  by  facts  within  his  knowledge  he  might  hare  had  full  and 
complete  knowledge  of  the  condition  of  the  title,  the  statute  of  limita- 
tions will  begin  to  run  from  the  date  of  the  recording  of  the  conveyance, 
and  will  bar  the  creditor's  right  to  relief  after  the  lapse  of  foor  years 
from  that  date.  Wrighi  r.  Davit,  347. 
2.  Statutb  of  Limitatioms,  Aarioii  AOAisn  Stookholdbbs  ov  Cobpo- 

BATION    rOB    WlTHDBAWISG    ITS    AflSBTS   WITHOUT    PaTIMG    m   DbBTB 

Babrbd  bt.  —  A  cause  of  action  set  up  in  a  petition,  that  the  defendants, 
as  stockholders  of  a  corporation,  had  withdrawn  its  assets,  leaving  the 
debt  due  to  the  plaintiff  unpaid,  is  one  that  is  barred  by  the  statute  of 
limitations  after  five  years.  American  8aU  Co.  v.  Heidenheimer,  743. 
8.  Plbadino  Acknowlbdombmt  or  Nbw  Pbomisb. — If  it  is  sought  to  aroid 
the  effect  of  the  statute  of  limitations  by  some  subsequent  promise^  either 
express  or  implied,  the  action  must  be  upon  such  promise  as  a  cause  of 
aotion,  and  not  upon  the  original  indebtedness.    Fleming  r.  Flemlmg,  694. 

4.  Patmbnts  vtfon  a  Pbomissort  Notb  bbfobb  thb  Statutb  or  Limitatiohb 

haa.  interposed  any  obstacle  to  its  enforcement  do  not  prevent  the  ran* 
ning  of  that  statute;  and  if  they  are  relied  upon  as  new  promiaai^  iSbttf 
must  be  pleaded  as  such.     Fleming  ▼.  Fleming,  694. 

5.  Plbadino  Nbw  Pbomibb,  What  is  hot.  — A  complaint  whibh  aUagea  Hm 

making  of  a  promissory  note,  that  it  is  past  due,  and  that  no  payments 
have  been  made  thereon,  except  as  follows  (stating  the  amonnta  and 
dates  of  certain  payments),  ia  based  upon  the  note  alone,  and  will  not 
be  treated  as  a  complaint  upon  a  new  promise  ariaing  from  the  aeknowl* 
edgment  of  continuing  liability  implied  from  snch  payments,  especially  if 
the  complaint  doea  not  clearly  state  that  the  payments  were  miMle  by  the 
defendant.     Fleming  v.  Fleming,  694. 

See  Advbbsb  PoosBsaiON;  Co-tbnanot,  6;  Hitbbavo  avd  Wiwm,  6;  LnvE- 

AHOB,  7;  Judombnt,  28. 

LUNATICS. 
Baa  IirsAMB  PaBBONg. 

MAUOS. 
See  LxBBL^  1,  8;  Mauoioub  Pro8boution;  Plbadiho,  1;  Slavdbb,  t,  4 

MALIGIOnS  PROSECUTION. 

1.  Pbobablb  Oavsb — FovDiKG  A8  Etidbnob.  —  The  finding  of  a  oommit- 

ting  magistrate  that  an  offense  has  been  committed,  and  that  there  ia 
probable  cause  to  believe  the  defendant  guilty  thereof,  is  only  prima 
/ade  and  not  oonclnsire  evidence  of  probable  cause,  in  an  aotion  for  ma- 
licioua  prosecution,  brought  by  such  defendant  after  hia  discharge^  against 
the  complaining  witness.     Bau  v.  Hixon,  123. 

2.  Pbobablb  Causb.  —  Conyictiom  is  generally  conclusive  of  probable  cause 
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in  aetioB*  tor  mtJiimmmm 

UMt  it  ^ii«i  prtMured  by 

the  fgnanrHtiw.     Bom  v.  Uimm^  i£IL 

MANDAlIUa 

OoirmcFT  or  OnTvr,  MAVDivut  Lm  to  Comfsl  Oovkt  to  Yjarb  Q»- 
DBB  8uBFE!f Divo  Attobkst  vor,  wksk,  —  Where  a  vapeiior  oonit  im- 
poees  e  fine  vpon  an  attorney  for  contempt  of  courts  and  farther  ordan 
that  he  pnrge  himeelf  of  the  said  oontempt»  and,  after  the  fine  is  paid, 
nakee  another  order  laspeading  the  attorney  from  prmetioa  in  eaid  oonrt 
«nt3  he  has  parged  himself  of  tdie  contempt  by  apologinng,  the  aapi 
evnrt  can  intenrone  by  its  writ  of  mandamu$  to  eompei  said  conrt  to 
•ate  and  set  aside  iti  order  of  saspension.  The  hitter  part  of  Hie  fint 
order,  if  it  required  anything  more  than  the  payment  of  thefine^  required 
■omething  which  the  conrt  had  no  right,  under  any  eirenmgtaaoei,  to 
cvder,  and  was,  therefore,  absolutely  Toid,  and  oonld  not  ior  that  raaaoii 
famish  any  foundation  for  the  proceedings  which  led  to  the  entry  of  the 
•econd  order,  which  was,  therefor^  absolutely  ^oid  as  an  entirety.  iSfoto 
0  itL  T.  StKkt^  857. 

See  JmusDiOTiov,  % 

MANDAT0R7  INJUXCmOH. 
8ss  iMMMcaoK,  1^  Waxcm  a«»  Wsaamammm^ 

tfANBLAUQHTBK. 
Bee  HomcTDB, 

MARKET, 
fiss  CSanTmAio^  L 

MARRIAGS  AND  DtVOWOL 

1,  TALfonT  —  Oomov.  —  When  a  mantage  is  lagi^stly  wliiiiiiilisJ,  Us 
oeoaninmailion  by  coition  belween  the  parties  is  a<t  uiw—iiy  to  its  ▼»- 
Udity.    FrankUn  v.  Franklin,  20t. 

%  FiMAmjxm — Maxbuo^  Amoar  imi  Bbbmb  ov  9mmmm  «k— Th»  m^ 

duction  of  plaintiff  by  dsfsDdaHt  SHqr  bs  ftspsd  in  an  action  for  a  brsaoh 
of  promise  to  marry,  though  not  alleged  in  tfas  ootaplaiiiti  Dad  r. 
Fickew,  9-21. 

t,  BviDSNOB  OF  THi  PLAiNiDVli  <looD  &iEPoi«noN  IS  admissiMs^  in  an  a^ 
tion  for  a  breach  of  promise  to  marry,  if  the  defendant  has  prsTioasly 
introduced  evidence  intended  to  OBSt«  olond  on  her  oharaoter.  Dewi 
T.  P4ekem%  921. 

4.  Damaois  vor  Brkagr  ov  Promiss  of.  —  Etidkhoi  or  tbm  Wbalth  of 
defendant  is  admissihls,  inanaotioa  forahnaohsC  promise  to  marry,  for 
the  purpose  of  showing  the  1ms  which  the  yiaiafiff  iwi 
the  non-f  olfilimeat  «f  the  ^onteaot;  haA  as  as  ssadsass  ohoald 
oeived  of  any  fact  tsarfing  to  aggvavats  or  «Uawiish 
after  the  commenAwnent  of  the  aotioo,  ovideaoa  of  the  deCeadant's  Jbiaa* 
eial  oondition  at  the  time  of  the  trial  shoaU  he  rejected  aaless  lattowed 
by  testimony  connected  with  his  preYiaus  rrtmsiritiiMiisi,  Dmd  «w  i^Uau^ 
821. 
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IL  ▼▲UDiTT — AoBlnmrr  to  Lm  Apabt. — Th«  Talidity  of  a  marriage 
PBg»kriy  aolemniwd  a  not  affeetod  hy  a  preliminary  or  ool  lateral  agree* 
■i*Bi  of  tbo  partlee  not  to  lire  together.    /VemMi  t.  FratMn,  266. 

€t  AowuutaifT  v»  LiTB  Apabt—  Aduitekt.  —  The  fact  that  hoabaDd  and 
wifs  liw  apart  by  matoal  agreement  is  no  bar  to  a  suit  for  divoroe 
broaght  by  either  against  the  other  oo  the  gronnd  of  adultery.    Frankiin 


9»  RntDBitoB — JvRfBBfCTimf.  —  When  the  hvsband  has  resided  in  the 
•lito  for  the  etntntory  period  of  time  before  bringing  his  action  for 
tftvoree^  the  eovrl  has  jnrtsdiction,  althongh  the  parties  have  never  lived 
tagcther  as  hnsbaad  and  wife  within  the  state  where  the  action  ia 
brought.     Franklin  ▼•  F^remJtfh,  266. 

9k  OBfnnrAtnm  —  Advltbrt. — A  husband  who  snspeots  bis  wife  of  hav* 
iag  oouimitieil  adultery,  and  who^  without  throwing  any  opportoni* 
tisa  in  her  way,  merely  sniFers  her,  in  a  single  instance,  to  avail  herself 
to  the  full  extent  off  an  opportonity  to  indulge  her  adnlteroas  disposi* 
tioB,  is  net  gn9ty  of  eonnivanee^  even  though  be  hopes  he  may  obtain 
proof  wfaieb  will  entitle  him  to  a  divorce,  and  purposely  refnuns  from 
WBrning  her  for  that  reason.     IFIbofi  v.  WfhoHt  237. 

9.  HusBANB'a  Ltabiutt  bmi  WiVB'a  Attubmbt  Fbb  —  An  attorney  can- 
not recover,  as  against  the  husband,  lor  legal  services  rendered  his  wife 
IB  a  eoBtemplated  suit  for  divorce  on  tiie  ground  of  his  cruelty,  for  the 
leason  that  preeecnting  or  defending  a  snit  for  divorce  has  no  relation 
to  her  protection  aa  wife.     Kmchehe  v.  Merrhnan,  60. 

IQu  ALiMonr  n  ab  Allowabos  for  support  and  maintenance,  having  no  other 
pnrpoee  and  proviifiog  for  no  other  object.  Like  the  aUmenhim  of  the 
eivil  law,  from  which  the  word  Bras  evidently  derived,  it  respects  a  pro- 
varion  for  food,  clothing,  and  habitation,  or  the  necessary  support  of  a 
wife^  after  the  marriage  bond  has  been  severed;  and  when  sued  for»  it  ii 
not  so  much  in  flie  nature  of  the  payment  of  a  debt  as  in  that  of  the 
performance  of  a  duty.    Eomaine  v.  Chauneey,  544. 

11.  ALtMOBT  IB  HOT  SfRivrLT  A  BiBT  dnc  to  a  wife,  but  rather  a  general 
duty  of  support,  made  specific  and  measured  by  the  oonrt  Romaim  t. 
CkcmneKy,  544. 

HL  HOHBffTBAB  or  DlTOROBD  PaBTIBS,  POWIB  OV  CoUBT  IK  DiOBBI  TO  PbO^ 

TRT  WiBB  nr  ITS  UsB.  —  A  court  decreeing  a  divorce  has  power  ta 
make  soch  a  decree  with  regard  to  the  use  of  the  homestead  of  the  par- 
lies as  will  properly  protect  the  wife  in  its  use,  and  may  also  provide  for 
its  pioteotiun  and  use  by  the  minor  children  of  the  marriage,  subject 
only  to  the  prohibiting  clause  of  the  statute  that  the  decree  shall  not 
have  the  effect  in  form  or  in  substance  of  divesting  the  husband  of  hia 
tiUo  to  CDC  half,  where  the  homestead  is  community  property.  But  tho 
knsband's  interest  in  tbe  property  can  be  so  charged  only  in  tho  divoroa. 
aait,  and  as  a  part  of  the  decree  of  divorce.     Ktrkwoodr.  Domnem,  770. 

8aa  CBBDrroBaT  Sum;  Evidbbos,  2;  Husband  ani>  Whb. 

MARKISD  WOMKN. 
$1  NtiMmiiiii  l»nB.VMM»n^  S;  Hdmabs  amd  Wivk 


MARSHALTKO  SECITRITIB3. 
See  UoMSSTKAD,  6. 
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MASTER  AND  SERVAHT. 

1.  Maotsr  not  Liablk  in  ExKMPLAmT  Damaqwb  lOK  TovT  «#  8a:ri 
LB88  Authorized  or  Ratifibdw  —  A  lOMtar  i«  noi  liabls  in 
or  panitory  danuget  for  Um  tort  of  kia  flsnpaat»  aoloM  ho  ■nthoriiii  i^ 
or,  with  kuowledgo  of  the  wroog  and  its  natan^  Adopted  or  nUifiod  il 
■o  as  to  make  it  his  act  in  fact     Guff  etc  B^jf  Cb.  T.  Rmd^  74lt 

Si  Crims  or  Sbrvaht  Prxsumrd  not  to  be  Authobisbd  om  SAHonoHSD  wt 
Mastkr.  —  Where  the  act  of  a  aerraat  amooats  to  a  crioM^  or  is  ol  a 
willfni  and  nuJioiooa  oharacter,  the  law  fHma facie  presamee  tlimfc  the 
peq)etrator  was  not  aathorized  before  nor  aanotioned  afterward  hf 
the  master,  and  this  presumption  oontinnee  aatil  repelled  by  pvoof  to 
the  contrary.     Oulfete.  Jtp  Oo»  r.  Beed^  749. 

H  RoiKB  AssuMRD  BT  SsRYAjn*.  —  An  employee,  when  ha  eatare  into  amilaeb 
agrees  to  assume  all  risks  ordinarily  incident  to  hia  employoienti  and  if 
he  is  of  mature  years,  experienced  in  the  bnsineaa  undertaken,  and 
what  instrumentalities  are  to  be  used  by  him,  he  aesumes  the 
dent  to  their  use,  as  well  as  any  other  risk  incident  to  the 
the  master  uses  proper  care  in  providing  the  kind  el  inatrament  oool 
plated,  the  employee  oannot  oomplain,  although  sooie  other  kind  woald 
have  been  less  dangerous.    8L  LouU  ete.  ffff  (Jo,  r.  Dixm,  48L 

i.  Safb  Machimset  —  Risks  Assumed  bt  Employee.  —  Whoa 

employs  a  servant  to  do  a  particular  work,  with  a  partioular  kind  of  ii 
plement  or  machine,  he  agrees  that  it  ia  aound,  aad  fit  for  tlie  parpoaa 
intended,  so  far  as  ordinary  care  and  prudence  oan  diaoorer,  \m%  not 
that  it  is  free  from  danger  in  its  nee.  The  serrant  agrees  to  ose  in  Obm 
service  the  particular  kind  of  implement  or  machine  fumiahad,  and  if  lia 
is  injured,  his  injury  must  be  ranked  among  the  risks  of  the  employoMBi 
assumed  by  him  in  entering  the  servioe.  iSl  Lomb  efCi  B^ff  Obu  t.  Dtuk^ 
48. 

ft.  Risks  Assumed  bt  Servant.  —  A  servant  assomes  all  open  and  palpabto 
risk  of  accident  in  the  common  course  of  the  bnatnees^  inolnding  the 
ligenoe  of  all  fellow-servants,  of  whatever  grade  or  lank,  in  tiM 
employment.    Bll  v.  Northern  Pae,  It*  B,  Co.^  9X1, 

0.  Foreman  as  Fellow-servant.  —  A  foreman  who  has  the  oootrol,  ditao 
tion,  and  supervision  of  a  gang  of  railroad  employees^  with  aatiioit^ 
to  employ  and  discharge  them,  is  a  fellow-eervant,  aad  not  a 
principaL    A  master  is  not  liable  for  an  injury  to  an  eaployos^ 
by  the  negligence  of  such  foreman.     SQ  v.  NoHkam  Pae,  B.  B.  Ox,  ^1. 

7.  LiABiLRT  OF  Master,  how  Determined  —  FELLow-SERTAmiL  — Thm  lia- 

bility of  a  master  depends  upon  the  oharaotor  of  the  aet  in  tta  perfomi* 
ance  of  which  the  injury  arises,  and  not  upon  the  grsde  or  rank  of  tba 
employee  whose  negUgenoe  causes  it.  If  the  aot  is  one  pertaining  to  a 
personal  duty  that  the  master  owes  to  his  servant^  ho  is  responsiblo  to 
"  them  for  the  manner  of  ite  performance^  by  whoever  perfonned;  bat  if 
it  pertains  to  the  duty  of  an  operative  or  employee^  the  parson  per* 
forming  it  is  a  mere  servant^  whatever  his  rank,  and  the  msstar  is  nol 
liable  to  a  fellow-servant  of  inferior  rank  for  ite  improper  psrfonaaaos^ 
EU  V.  Northern  Pae.  B,  B,  Co,^  621. 

8.  RESPONsrsiLTTT  OF  MASTER  —  FELLow-aBRTARTi.  — The  eharaot«  of  tlM 

negligence  from  which  damage  to  a  oo-employeo  results,  aad  no4  Hm  sa* 
perior  rank  of  the  negligent  servant^  determines  the  wsponsibility  of  tlM 
master.     BUr,  Northern  Pae  B,  B,  Co,,  021. 
i.  Fellow-servants  —  Superior  and  Inferior  Sbetavi^  «•  A 
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■nperlntendent,  or  tiiperior  servant  and  an  inferior  Mrrant^  when  the 
two  are  engaged  in  the  same  general  work  for  the  matter,  are  fellow- 
■erTaate.  The  laperior  rank  of  the  former  cannot  lift  him  above  the 
grade  of  a  fellow-servant  into  the  position  of  a  rice-prineipal,  so  long  as 
he  is  engaged  in  the  work  of  a  servant  only.  In  raoh  oase,  the  supe- 
rior servant  is  no  more  the  representative  of  the  master  than  the  in- 
ferior servant,  except  in  the  enlarged  field  of  his  action,  and  the  wider 
scope  of  the  tmsts  oonfided  to  him;  nor  does  his  rank  increase  the  risks 
of  his  employ  meat  assamed  by  the  inferior  servant  BU  T.  NfniKem 
Pac  R,  If.  Co.,  021. 

10.  Fbllow-sbrvants  —  SuPBRioH  AMD  Invbrior  Sbrvavts.  —  The  fact  that 
an  inferior  servant  may  not  be  able  to  exert  any  inflaence  for  safety  over 
his  superior  servant  in  the  same  general  business  or  employment  will 
not  justify  a  refusal  to  apply  the  rules  and  principles  applicable  to  fel* 
low-eervanta.     BU  v.  Northern  Pae.  B,  B.  Ca,  631. 

11.  Mastek  oXnxot  Dblkoats  Pbrsonal  Dutibs.  —  A  master  must  ose  dne 
oare  in  supplying  hie  servants  with  safe  appliances,  and  a  safe  plaoe  in 
which  to  work.  He  cannot  escape  liability  by  delegating  these  personal 
duties  to  another.    EU  v.  Northern  Pae.  IL  B.  Co,,  631. 

IS.  RATiFioATioir  AB  Impobimo  Liabitjtt  fok  Voluntbbr'b  Act. — Where 
one,  who  is  not  at  the  time  a  servant  of  a  coal  dealer,  undertakes  to 
deliver  coal  ordered  of  the  latter,  as  his  servant  and  for  his  benefit,  the 
dealer,  by  subsequently  ratifying  such  delivery,  establishes  the  relatioB 
of  master  and  servant  between  them,  so  as  to  make  himself  liable  for  the 
negligence  of  such  servant  in  delivering  the  ooaL  Dempoqf  r.  Ohamben, 
240. 

8m  Cambodu^  1,  2;  Ihvants,  1,  2;  Landlord  anb  Twaht,  1-S|  Kiau« 

aBNO%  13;  Railroads,  40-43;  SBDVonoB. 

MEMORANDUM. 
Bee  Ybvdoe  ahd  PvBOHAaBR,  1,  2|  Salh,  Si 

MERIDIAN. 
8ee  BomrDARio. 

MINORS. 
8ee  InvASTB. 

MISTAKE. 
Bee  MoBTOAan^  11;  Tklbqrafb  Cokpahii^  1«IL 

MODIFIED  OONTRACia 
See  SpBOino  Pbbiormavob,  8L 

MORTOAGEa 
L  DnoRiFTioir  of  Lands  ni  Obb  Mortoaob  not  Aidbd  bt  Tslmx  or  Av- 
OTHXR,  WHBN.  —  Where  a  railroad  oompany  executes  a  mortgage  npoa 
its  property,  including  oertain  lands  therein  described  and  embraoed  in  a 
•diedule  annexed  thereto^  and  subsequently,  for  the  purpoee  of  remedy* 
ing  certain  defects  in  this  mortgage,  executes  a  seoond  mortgage^  sonie* 
what  different  in  tbe  extent  of  the  property  included, ^referring  in  no 
way  to  the  description  in  the  former  mortgage,  but  referring  to  exhibits 
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unminA,  thrmgti  no  eithibits  ere  attached,  tlie  ieeetfplbii  ift  tte  om 
niorCgnn^e  Mfinot  be  ia&^d  hj-  thtt  in  the  o€her,  ftinf  tile  Unde 
in  the  ff ftt  mortgage  eninot  be  caoMtdet^  M  eekbrMed  is  llw 
McfViitimjf  r,  Bintj  705. 

1  t^lIOR  AUD  Stt«s<QV7Biiy  HoRTOAons— KoncK.  — A  prior  mortgagee 
is  Dot  tioand  to  proteet  the  eqvTtaUe  rights  of  a  stihseqnebt  mortgagee 
in  the  property  of  which  the  former  has  no  notioe,  aetaal  or  oonstnio- 
tire.  The  record  fng  of  the  siAseqaeirt  moHqgage  is  not  snoh  notice 
so  as  to  prevent  the  prior  mortgagee  from  releasing  from  tbe  Sea  of 
his  mortgage  any  property  npon  which  the  subsequent  mortgagoe  liae 
no  lien.    Sarlen  ir.  McQee,  9SS. 

IL  PaiOHrrr  and  Kxtkitt  of  Lmr »  Kottcx.  <-«  A  seooni  mortgagee  witli 
notice  of  his  mortgagor's  mortgpige  on  the  same  land  eaa  eoiforee  hia  Hen 
only  to  the  extent  of  his  mortgagor's  claim.  If  he  b  without  actios^  lie 
can  enforce  his  Lien  to  the  extent  of  hia  entfrs  mortgage  ^aht.  ftiiwsM 
V.  Bttt,  35. 

4  FoRvctosuRS  AOAnrar  Bqititablx  Owm^pAttOB.  —  Ae  eqnitlee  of 
a  grantor  in  an  alMolnte  deed,  who  retains  an  unrecorded  defeaeanee,  are 
postponed  only  to  the  lien  of  the  snbseqnent  mortgagee  of  his  grantee 
without  notice,  and  cannot  be  extinguished  or  forecloeed  by  suit  to  which 
lie  is  not  a  party.  He  may  therefore  redeem  from  Ae  purchaser  wider 
foreclosnre,  especially  when  hogires  notice  of  his  equities  at  the  foreelos- 
ure  sale,  and  prior  thereto  records  his  defeasance.     Ttirmam  r.  BeU,  38. 

t,  pABtlia.  —  A  Junior  Judgment  creditor  is  not  entitled  to  beoome  a  party 
to  an  action  to  foreclose  a  prior  mortgage,  in  order  that  he  mayattaok 
It  for  fraud.  His  remedy  is  by  separate  aotion  against  the  parties. 
BfvOt  ^.  ^nMnonOf?,  008. 

C  Complaint  dt  B^aMtoatTin  iriu  nor  AtsBOB  OtukMAHfrwrn,  of  Iwrwamt 
or  Co-DBFBNDAMT.  —  A  oomplaint  in  an  action  to  foreclose  a  mortgage^ 
which*  allegee  that  a  party  aiacls  a  eo*Mbiidaat  with  the  mortgagor  lia% 
or  olaims  te»haM^  aenie  intanet  la  e»  daim  mpoa  ther  Mortgaged  prsm- 
iaes,  is  sulBcient^  without  alleging  the  nature  of  suoh  intoreeth  fforiom  T. 
Long,  867. 

7.  Ibsolvbbt  GoRFOBATioir  wov  Ijuubbd  bt  Fobbolosukb  ob  Mobsoaob 
GiYBB  BT  It,  WHBxr.  —  Where,  upon  the  petition  of  a  corporation,  the 
eourt  appoints  a  reoeiver,  altkonnk  sneh  appointment  is  erroneous,  the 
proceeilings  of  the  court  consequent  upon  the  appointment  are  not  roid; 
and  if,  in  such  proceeding,  the  master's  report  and  the  evidence  M'^nesd 
upon  the  trial  show  that  the  eorporation  is  hopelessly  insolTont^  it  can- 
not be  injured  by  the  action  of  the  court  in  forecloeing  the  mortgages 
given  by  ft    ttcIditMtif  V.  Blm,  705L 

0.  HORTQAGB  ON  PbOFBBTT  OF  InSOLyBHT  Ck>BP0RATI0N  PbOFEBLT  FoBB- 

OLOSBD  THonoH  NOT  YVF  DtTB,  wuBN.  —  When  a  court  has  the  entire 
property  of  an  insaftent  corporation  to  the  haods  of  its  receiver,  and  all 
the  creditors  before  it,  it  may  properly  treat  the  aseets  as  a  trust  fund 
for  distribution  among  such  creditors,  according  to  their  respective  pri- 
orities and  Hens^  and  nay  foreelose  bet&  ■  Irvl  and  a  seeond  merlgage 
ttpOtt  the  property,  sAtfaougl^  the  ilrst«ortgage  honde  are  not  hf  their 
tenne  yet  due,  defaailt  ia  the  paraieat  ef  iatirsel  npsn  botb  nwalgagBa 
having  beeiif  made,  and  tke  second- aio»tgaga  hoada  having  hf  ^^ir 
terms  become  due.  Under  s«eh  eironmataaees^  it  would  ha  aaoiBaloas 
to  decree  a  aale  of  the  property  Mbjeel  te  thiaflfat^niortgagib  MeMtm^ 
V.  J^ifSi,  700k 
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9.  FoRSCtostrikt  IhmcHASSB — BmnaoATton,  -*  A  porobaatf  at  fonototart 
sate  ander  a  mortgage  ineeeeds  to  all  the  rights  of  the  holder  ol  the  mort* 
gage  foreelooed.     ^irniaii  T.  5^21;  35. 

ia   AnOBNBT^  Fkl,  RlAaOHABLKHlSt  0»,  WHflrDllOBD^  MUn  Bl  PaOTUX 

—  Where  the  eoinphdnt  in  a  safe  to  foreoioee  a  mortgage  atlegee  that  $250 
k  a  reasonabtB  attomey*!  fee,  and  the  aiuwer  deaiee  that  any  greater 
lam  than  flOO  k  a  reasonable  fee  in  the  case,  and  no  testimony  k  offered 
on  that  pointy  the  coort  should  allow  the  latter  ram  only.  When  tho 
reasonableness  of  an  attorney's  fee  k  denied,  it  must  be  proTod  fflce  any 
other  fact*    fJorton  T.  Long,  687. 

IL  &BLCASK  BT  MisTfAXiB — Kqditablb  Rbubv.  —  A  prioT  mortgaget  who^ 
in  gooil  fkfth  and  without  culpable  negligenoe,  haa  released  the  Hen  ol 
hk  first  mortgage^  and  has  taken  a  seoond  mortgage  to  seoore  Ids  debl^ 
in  ignoranoe  of  an  intermediate  mortgage  on  the  same  premieee,  may  haro 
the  lien  of  hk  prior  mortgage  restored  in  equity,  prorided  it  eaa  be  done 
without  working  hardship  or  injustice  to  innooent  parties.  The  fact  that 
the  iotermediate  mortgagee  has  made  advances  after  the  release  of  tho 
prior  mortgage,  with  full  notioe  of  the  nature  of  the  transaotioo,  will 
not  bar  relief.     Wooder  r.  Oopoend&r,  31. 

12.  Sals  to  Fat  FiBsrr  Imstallubmt  dobs  bot  Rblbasb.  —  Fdbcrasbb 
or  SQuirr  of  Rbdbmftiob  in  land  sold  under  exeontion  to  satkfy  an 
installment  of  the  mortgage  debt,  with  notioe  of  the  faots^  takes  rabjeet 
to  the  lien  of  the  mortgage.     WkUmort  T.  TaUtm,  55. 

Sao  AonoBfl^  5;  Ckattbl  Mortoaobs;  OoBPOBATioBi^  17|  Hombsvbab^  5| 

Ibsolvbbot;  Pcjbuo  Lands. 

MORxoAOR  Boin>a 

See  RaoBiTBASk  & 

MORTOAOS  UES. 
See  Ttantu,  L 

See  PLBADnro,  2. 

MmnclPAL  OORPORATlONa 

1.  ComnnrnoHAit  Law  —  MgNiciFAii  Corporations^  —  Thb  LMiBLanniB 
MAT  Dblboatb  to  muoicipalitiee  the  power  to  reguUte^  restrain,  er  even 
to  aappresa  particular  branches  of  business,  when  deemed  neoesaary  for 
the  preservation  of  the  public  health.     Town  Council  ▼•  Frtideif,  559. 

i.  CoHSTrruTiOBiafc  Law  —  Policb  Powbb.  — A  municipal  corporation  whoee 
ehaitrii  gives  its  town  eoaucil  power  to  make  such  rules^  by-la w%  and 
ordiaanoee  respecting  roads,  market^  streets,  and  police  as  shall  appear 
to  them  neoessary  and  re^aiaite  for  the  aecority,  welfare,  and  oonve- 
n>ence»  or  for  p reaerving  health,  peace,  order,  aad  good  government  an* 
thoriaea  it  to  adept  aad  enforce  an  ordinance  prohibiting  the  cnltivetion, 
lar  agricultural  purpoaea»  within  the  corporate  limita,  of  more  than  one 
eighth  of  an  acre  of  laud  for  each  family  or  houaehold.  aad  restiioting 
the  right  to  ooltivate  to  that  extent  to  the  lot  or  premiaes  of  anch  iSamilj 
er  houaehold.     Twm  Comndl  v.  Pi-esitli^^  659. 

R   COVSTITUTIOIIAL  LaW  —  FOURTBRNTH  AMBMDMBNT.  —  Ah  OrDIBAHGB  OF  A 

MuRioiPAL  Corporation,  by  which  persons  are  restricted  in  the  right  te 
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cultivate  Un<!  for  agricnltanl  parposM  ina  TiHagt  to  one  eighth  of  bb 
Rcre,  thoajfh  the  operation  of  rach  restriction  may  be  that  the  owner  of 
that  qi  antity  of  land  may  oaltiTate  the  whole  of  it^  while  ownen  of 
lareer  tracts  mudt  leave  the  {>reater  part  of  them  anealtiYated,  is  not  ia 
coiidict  with  the  coostitation  of  Soath  Carolina,  declaring  **  that  bo  per- 
•on  shall  be  subject  in  law  to  any  other  reatraint  or  diaqnalificatioa  in 
reganl  to  personal  rights  than  snch  at  are  laid  npon  others  ander  like 
circumstances'';  nor  with  that  portion  of  the  fourteenth  amendment  to 
the  coMstitution  of  the  United  States,  proyiding  "that  no  state  shall 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  The  question  of  eqnality  is  not  to  be  determined  by  the  number 
of  acres  a  oitiaen  may  happen  to  own.     Tmvn  CotmeU  t.  Presdeff,  659. 

•i.  Constitutional  Law. — Thk  Looal  Ceiaraoter  ova  Statutb  does  not 
make  it  necessarily  unoonstitutionaL  The  legislature  most  determine 
whether  particular  rules  shall  extend  to  the  whole  state  and  its  oitizeus, 
or,  on  the  other  hand,  to  a  subdivision  of  the  state  or  a  single  class  of  citi- 
lens.  It  is  sufficient  that  the  statute  applies  equally  to  all  persons  within 
the  territorial  limits  described  in  the  aotb  Hence  an  ordinance  restFain- 
ing  the  cultivation  of  lands  for  agricultural  purposes  in  a  municipality  is 
not  rendered  invalid  by  the  fact  that  such  cultivation  is  not  restricted 
in  other  municipalities  in  the  same  state.    Town  Coundl  r.  Premleg^  659. 

^.  Resolution  —  Approval,  Wbat  la  mot.  —  If  a  statute  requires  resolu- 
tions of  the  city  council  to  be  approved  and  signed  by  the  mayor,  the 
fact  that  he,  as  presiding  officer,  heard  the  resolntion  read,  put  the  mo- 
tion for  its  adoption,  declared  it  adopted,  and  in  fact  approved  i^  and 
signed  and  approved  the  journal  in  which  it  was  entered,  does  not  dis- 
pense with  his  approving  the  resolution  in  the  manner  pointed  oat  in  the 
statute.      WkUney  ▼.  PoH  Huron,  291. 

9.  Municipal  Bonds.  —  Purchabbrs  ov  Mvvioipal  Bovdb  bays  a  Right 
TO  Relt  upon  the  facts  asserted  or  appearing  on  the  faoa  of  tho  bonds, 
made  by  any  person  or  body  authorixed  by  law  to  pass  upon  and  deter* 
mine  snch  facts.     Oibba  r.  School  Dktrki,  29S. 

7.  Thi  Titlb  ov  a  Bona  Fidi  Holder  of  a  mnntoipal  bond  oannoi  ho  de- 
feated by  the  neglect  to  enter  the  order  directing  tho  bond  to  bo  iMned, 
when  the  bond  upon  its  faoe  deeUres  thai  snoh  order  ham  boon  mads. 
0Vib9  T.  School  Distrid,  295. 

9b  Reason ABLB  Timb  to  iNyBsnoATS  Claimb  aoainbt.  —  If  tho  oharter  of 
a  municipal  oorporation  provides  that  no  aotion  shall  be  maintainod  on  a 
claim  against  it  unless  presented  to  ito  oounoil,  and  a  reasonahlo  ttme 
allowed  to  investigate  and  pass  upon  it^  and  the  eUim  has  boon  presented 
for  more  than  five  weeks,  during  which  the  oounoil  has  met  five  tunoB 
and  has  not  acted  upon  the  claim,  the  claimant  need  not  wait  longer  bo* 
fore  bringing  suit  thereon.     Whitneff  v.  Port  Hmnm,  291. 

'9.  PEBBom  CoNTRAoriNO  with  a  Munioifal  Cobporation  akb  Bookd  to 
Know  tub  Lim m  of  its  powers,  and  oannot  sustain  an  aotion  to  rooorer 
damages  resulting  to  them  from  the  faot  that  they  and  tho  officers  of  the 
municipality  misapprehended  its  powers,  and  ontored  into  a  oontraot  for 
the  performance  of  work  which  it  had  no  right  to  do  without  first  mak- 
ing compensation  to  property  owners  injured  thereby.  Mathewmm  v. 
Cfrand  Bapid$^  299. 

IOL    DAMAQES  A0AIN8T,    fOR  CONTRAOTINO  WITHOUT  AUTHORITT.  —  Damages 

cannot  be  recovered  by  persons  contracting  with  a  city  to  grade  a  street 
in  such  a  manner  that  embankments  must  rest  more  or  less  u[K>n  the 
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lands  of  almttfaig  owners,  beoanse  snoh  oontraolon  wore  dsli^y^d  in  tho 
prosecntion  of  their  work  by  an  injnnotion  obtained  bj  snob  owners. 
The  contractors  were  ehargeable  with  knowledge  that  the  law  wonld 
not  permit  the  dty  to  thus  injure  priyate  property,  and  no  oanse  of 
action  reaalted  to  them  when  snch  owners  vindicated  their  rights  in  the 
<Mrarts.    Maihewwn  v.  Grand  Rapids,  299. 

II.  A  Towv  Skrobamt  in  Livniro  ExsounoK  nr  Fatob  ov  thi  Town 
is  not  performing  a  corporate  function,  nor  acting  as  its  serrant^  and 
therefore  the  town  is  not  answerable  for  his  levying  on  the  property  of  a 
stranger  to  the  writ.     Thomas  v.  Town  qf  Orcifton,  924. 

IS.  LiABiUTT  FOR  Dkfkctivb  Strksts.  —  A  city  must  keep  its  streets  and 
sidewalks  in  good  repair,  so  as  to  prevent  accident  or  injury  to  persons 
or  their  property;  and  when  injury  is  caused  by  the  fault  of  a  munid* 
pality  having  previous  knowledge  of  the  bad  condition  of  the  street  or 
lidewalk,  without  any  contributive  act  on  the  part  of  the  party  in* 
jured,  whether  by  oommiiision  or  omission,  the  city  is  liable.  Clim  v. 
Oreseeni  CUy  B.  IL  Co,  etc,  187. 

IS.  JjiABiLmr  FOB  NiGLioBiroM  OF  Railroad  Usino  its  Strbxts. — A  eity 
may  legitimately  grant  to  a  railroad  company  the  privilege  to  build 
tracks  aud  run  cars  on  its  streets,  and  may  impose  the  burden  it  owes  of 
keeping  them  iu  good  order  and  repair,  so  as  to  avoid  injury,  upon  the 
eompany;  but  the  imposition  upon  and  acceptance  of  such  burden  by  the 
company  will  not  relieve  the  city  from  liability,  should  the  eompany  fail 
to  comply  with  its  obligations,  and,  by  its  negligence,  inflict  injury  upon 
one  using  due  care  and  not  guilty  of  contributory  neglect.  In  such  case, 
both  the  city  and  the  eompany  are  primarily  liable;  and  when  the  city 
Is  mulcted,  it  may  recover  against  the  company  in  the  same  action,  if 
both  are  made  parties,  or  in  a  distinct  suit  COne  v.  Oresceni  C^  B*  B, 
Co,  e«&,  187. 

14b  Nrouoihcb — Pboximati  Oausb.— The  neglect  of  a  eity  to  keep  its 
streets  in  proper  condition  for  safety  does  not  render  it  liable^  when  suck 
negligence  is  the  remote,  but  not  the  proximate,  eanse  of  the  injury. 
OUms  V.  Ortsoaa  Oit^  B,  B.  Co.  He,,  187. 

Iftb  LiABiunr  FOB  Dbfbotivb  Highwati.  —  A  town  is  not  liable  for  an 
injury  to  a  traveler,  caused  by  a  defect  in  a  highway  eulvert^  merely  be- 
cause the  highway  is  so  constructed  that  such  defeot  is  likely  to  occur  in 
the  remote  future,  when  such  defect  has  not  existed  for  such  period 
of  time  prior  to  the  injury  as  to  make  the  town  ehargeable  with  notice 
thereof,  the  road  having  been  in  good  repair  during  heavy  travel  for 
more  than  a  year  previously,  and  there  being  no  apparent  probability  that 
the  oulvert  would  break  down  all  at  once  and  without  previous  warning. 
Bocktfofi  V.  Inhabitants  qf  Attidforouffh,  221. 

liL  LiABiLmr  FOB  DBFxcnyx  Highwat. — The  fact  that  a  highway  is  so 
eoostructed  that  it  is  not  likely  to  keep  in  good  oonditioii  for  a  great 
length  of  time  will  not  impose  liability  on  a  town  bound  to  keep  it  in 
repair  for  injury  caused  by  the  sudden  softening  of  the  earth  therein, 
of  which  the  town  had  no  notice,  unless  the  danger  was  so  imminent 
as  to  show  a  want  of  reasonable  care  and  diligence  in  guarding  against 
it  at  the  time  of  the  accident  Stoddard  v.  Inhabitants  qf  Winchester,  223. 
17.  EviDBMOX  OF  Neougknoi  in  Rkpaib  of  Strbxt&  —  In  an  action  to 
recover  for  injuries  received  in  a  public  street,  caused  by  the  sinking 
el  the  road-bed  over  a  defective  sewer-pipe,  evidence  that  the  sewer 
eonstructed  of  a  cheap  grade  of  pipe,  laid  in  soil  whioh  tended  to 
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e«t  it  rapi(fl|fi  •rf  rf  wW«fc  lh»  fSperiBtaAaA  wa  fcAmneA  a* 
tf  nie;  tliat  a  t&w  month*  bsfer*  ^tm  momdmO^  and  insr  Ae  pbea  tkei 
a  deprassioB  in  tt»  itrvet  orv  th»  prps  wn  fflsd  by  A«  fltty,  witbov* 
examinstiim  at  t»  ili  omse;  thsi  tww  WBaka  bolore  the  aooidaiit^  «ad 
itew  the  plaoe  thereof;  tte  oAy  rvpaired  a  break  in  A6  ptpa  I17  takiBf 
up  the  defective  pipe  and  re^ado^  it  wiA  a  new  one;  and  tfaa^  upon 
examinatioD,  the  ptpa,  at  Iha  place  of  tile  aooident;  av  waD  as  at  Cfca 
other  plaeea  nwntioBed^  waa  fmnid  io  be  in  bad  oonditioa  and  fall  of 
holes,  —  sbonld  be  ■abmitted  to  tbe  jvry,  and  ie  enflSdent  to  rapport  a 
andiag  that  tbe  etty  waa  ga9tj  ef  negKgenoe  in  ftitlnig  to  nso  reaa 
diligence  to  keep  iti  atreeta  in  repair.  Fleming  r.  Spring^dd,  208L 
IS.  LiABiLTTT  FOB  NuiBAHCM  —  EwcROAcmrwT  OF  Wau»— A  City 
enfarge  ita  eohool-gronnda  by  taking  the  land  of  an  aiQoining  or 
means  of  an  encroaching  wall  or  fence,  wttbont  fin*  making  oom^ 
tioa;  and  H,  by  the  action  of  the  elemonti,  or  otherwin,  without  tbe 
Joining  owner'*  fault,  the  city^r  wall  cornea  npon  Ua  land  and  eooiii 
there,  it  becomes  a  nniaaace  for  which  the  mty  ia  liaUa    MUu  t.  ITapw 


See  CouHTin;  BQvrrr,  •;  Exwunoir,  2;  OAXuro}  Homshdb;  Jjkmm 

AVB  TSVAXT,  4;  SOHOOLI. 

NAtfSS. 
iBOimTT  09  Kami  Puma  Faceb  Paoor  of  Idbntitt  ov  Pmoa.  — -Ib  tm 
aotioa  npoa  a  foreign  jodgmea^  wfaare  the  nam*  el  the  daiaadaBk  la 
tbs  reoord  cffared  ia  evideaos  ia  identioal  with  that  ef  the  dafaadaaA  ia 
the  action  upon  the  im'*g"^^\  this  ia  prmuk/oek  pieof  el  Identic  of 
pecsoas  and  the  dsiendaat  ia  booad,  ia  ecder  ta  laiaa  the  fimaiiuii  of 
identity,  to  allege  and  pro^e  erery  fact  neoeasary  to  show  thah  the  eoort 
had  ae  iafiadietioa  el  his  person.    SiMh  *,  Oaiif  wiirt  tW* 


7. 

I.  WaouoWOT  IS  THOiWAirr  OF  Ordinary  Cam. —HegBgance  in  the  ceadnot 
of  a  tug  is  the  failure  to  use  the  care  ordinarily  used  by  careful  men, 
and  cannot  be  imputed  from  tbe  failure  to  do  what  is  practically  impos- 
sible.    MontgwMTjf  v.  Mwikegon  Booming  0>.,  308. 

Z,  KlOLIGEKCR  CAITNOT  Bl  PRKDIOATID  OF  THB  LaWFITL  AND  CDITOMART  Uh 

of  owner's  premises.     Montgomarjf  r.  Muskegon  Boomimg  Ob.,  »8. 

t.  Liability  of  Ownbbs  of  Stbam-oraft  for  Fnut— It  is  only  wImb 
want  of  ordinary  care  is  bhown  in  tbe  selection,  care,  and  eperatiba 
of  applianoea,  or  in  the  management  of  fires  on  snob  craf)^  «r  wliers 
the  abeence  of  proper  appliances  or  neglect  in  their  management  or  ia 
the  management  of  fires,  can  be  inferred  from  pecaliar  circumstance^ 
that  those  owning  and  operating  such  craft  can  be  held  liable,  ifoa^ 
gmntqf  v.  Mmkegon  Booming  Co.^  308. 

4.  Latbral  Support  —  Duty  to  Give  Noncm  of  Bxoatatioh.  —  An  ewa« 
making  a  reasonable  excayation  on  his  own  land,  and  thereby  causing  in- 
jury to  an  adjoining  owner's  building,  without  giving  him  proYiona  notiss 
or  without  his  knowledge,  is  liable  in  damages  on  the  groand  ef  a^ 
genoe  in  executing  the  work.     SchUiK  Y.  Byen.  436. 
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ft.  Caikf^  DmBOBov,  Rihpmip  «v  Bwmaom  Pttvamom  iuor  wnu  Safitt 

ov  Public  Jnvolykd.  — ▲  ponon  «igag6d  in  hoisting  «  heavy  lafe  in  a 

ibHe  {iUm  wkaro  pMipi«  am  onateatly  paafting  is  bound  to  uae  snoh 

as  tiM  aainTO  «f  tha  M^ploymMtt  sad  tfao  aitnation  and  oircnm- 

leqnra  af  a  fradaal  pemm  axperianaad  and  akillad  in  aaoh  or 

work.    apdmu9  Tmek  ete.  On.  v.  ffo^er,  943, 

•.  Ip   a  PaTBBt  Bote  air  AxR-Mor  loa  bis  Son.  niaa  yaan  of  ago,  and 

paotidea  hiai  with  tkot  ooounooly  naad  in  aooh  a  toy,  charging  hin  not 

<D  Wt  other  boyahava  it^  and  tha  ion  loarai  it  in  an  onthoaM,  whara  it 

la  f oand  hy  anortwr  bay,  tan  yaara  ol  aga,  who  ia  allowed,  with  the  per- 

■ainiaa  af  its  ofwner'a  aM>thar«  to  aaa  it^  and  it  ia  by  the  latter  boy  shot 

nad  tba  abot  with  whioh  it  is  loaded  hits  a  man  standiag  ia  a  pabUa 

it  and  destroys  hia  aya,  tiie  father  ia  aot  ohargeabla  with  uegligence 

pnrehaeiBg  tha  gan  and  giving  it  to  his  aon,  aor  is  he  aaaweraUe, 

any  reaaoa,  to  tha  peraea  thas  injured.    Chmddock  t.  Pbammer^  288. 

f  •  WfmavufBHM  wiu.  aar  or  Ajct  Caas  bb  FmmoMjtn  wbom  ram  Mjsmm  Fact 

«v  A  FiRB,  whan  tha  testifwy  as  to  Ilia  aaaae  of  the  fire  is  speculative 

«r  asajaetaral,  aad  tbera  ia  aothiag  tandiag  to  ahow  ae^^igeaee  ia  not 

providing  proper  means  for  the  psavantion  af  fires  or  to  tha  Bunsgameat 

JfeataMMnf  V.  MwtkeatM  Jit/Mtku  On..  9D8b 
GuaBMe  FnuK  ar  Oaa  Uaoia  Sixam  camjiot  bb  Bkfab- 
s  BMa  earsfally  thoss  apptiaaoea  which  seienee  aad  iagena* 
ftyhaaatovaatodtoredaeethapeofaabflitHialfira.    Jfoai^onMiy  r.  ^as- 

fivBaa^BBT  ▲na.  —  When  aa  aaeidaat  haa  happened 
Ihraagh  tbaaUegad  nagKgsaaeaf  a  persoa,  liia  aahasqaeat  aets  ia  toklng 

r  aaoidsato  are  net  adaatsilile  in 

agaiaat  hiai  lev  tlia  parpasa  af  ahowiag  that  aneh  praeaationa 

aftlha^iaHiaf  thaaoeid«ik   Shmmm  r,  Frnf^Miom  ^LochB 

mmdOanaU,  228. 

IOl  OaaiiiMuiaar  Mbbi  miiui  »  a  Wabv  or  thb  JBxbbdbb  o&  Orib- 

MABT  Qab^  whtoh  praaaatsly  oaaaes  tha  iajary  aomptoiaad  al.    dine 

T.  €k  Mdiiif  CHi^  JK.  it  Ob.  sib,  187. 

11.  Ouaiaiwiiaar  Naar.ig— n%  whbh  a  PaoxmAoi  OAvam  cv  Ihjitbt, 

haia  tha  tight  af  vaoof>ery.  Ghas  v.  Oratoea^  £%  it  it  Ool  ete:,  187. 
K  Oaa  !■■  aa  inarMaaLMBWiM  urn  Paemtt  Babb  hib  BaoowtxTf  bpt  mot  ma 
MtaoB  Okxld'm,  wamt,  —  Whaca^  through  the  nagligsnoe  of  a  telegraph 
ly  ia  toiliag  to  deliver  a  message  seat  to  a  phyaioiaa  inlorming 
that  a  hairfiltaaa  yasnold  had  diskMmted  his  elbow,  aad  ashing  him 
to  come  on  the  first  train,  the  physician,  who  could  have  rsaet  and  saved 
the  arm,  is  preventod  from  coming  to  the  boy's  aid,  and  the  boy's  parent 
aends  no  further  maisaga  nor  aeaha  any  other  surgical  aid  for  nine  days, 
whan,  in  the  physician's  opinion,  it  would  have  been  dangerona  to  at- 
tempt to  reset  the  didocation,  and  tfie  arm  ia  oonsequeaee  beeomes  stiff 
aad  permanently  disabled,  in  an  action  against  the  company  to  raoover 
ior  tiie  injury,  the  contributory  aegiigeBoe  of  the  parent^  in  faktftng  to 
■aad  another  measaga  or  to  secure  asaiatanoa  from  some  otlier  ^yaioian, 
win  bar  a  recovery  by  him;  but  such  contribotory  ne<«ligence  on  tha  part 
af  the  parent  cannot  be  interposed  as  a  defaaaa  to  bar  a  recovery  for  the 
banallt  of  the  minor.  Tha  contribatory  aeghgenoe  that  precludea  tha 
■daor's  recovery  annft  be  that  ctf  himscSf,  and  whether  it  ezistsd  ar  not 
ti  a  foaatioa  for  tha  Jaiy  to  decide,  taking intooonaideratioa tlia Ofaaad 
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situation  of  the  minor,  and  all  other  oironmstanoei  oomieeted  with  the 
c:i^e.     Wftiem  U.  TtL  On.  r.  Ht^am,  760. 
1  '^.  N  Rf n.TG  RNCR  ov  Lan  dloed  T0WARV8  Tuaict's  Sbbtamt — DlFBUriVB  Af- 

IM.IANC&S  —  CONrRIBOTOBT  NWUOSNOB  QoiSnOH  fOR  JlTRT.  —  Whoa 

tiie  owner  of  a  building  leasee  part  thereof,  and  continues  to  famiah  hii 
tenant  with  steam-power  by  means  of  defeetire  appliances^  therebjoana> 
ing  injury  to  a  aerraat  of  inch  tenant,  for  which  the  landlord  is  snod, 
the  question  of  contribntory  negligence  on  the  part  of  the  injured  eerrant 
is  properly  left  to  the  jury  to  decide,  if  the  oiroumstancee  attending 
accident  are  sufficiently  dereloped  in  evidence  to  enable  the  jury  to 
fairly  upon  the  question  of  due  care  on  his  part.     Poor  t.  8^arMt  S7SL 

14.  EviDRNOB  —  DBrxOTiYB  ApPLiABOBS. — In  an  action  against  the  owner  of 
a  building  engaged  in  transmitting  power  to  an  adjoining  building  bj 
means  of  shafts  and  pulleys,  eridenoe  that  a  subsequent  examination  of 
the  broken  shaft  causing  tiie  injury  sued  for  disclosed  that  it  oontainod 
dark  streaks,  as  though  there  had  been  a  flaw  or  previous  eraek  in  i^  and 
that  rust  extended  from  one  third  to  one  half  way  through  it,  is  admini- 
ble  to  show  negligence  and  want  of  ordinary  care  and  prudenoe  by  ihm 
owner  in  its  use.     Poor  v.  Searo,  272. 

15.  EviDKNCB — Dbfbctiyb  Appuancbb. —  In  an  action  against  the  owner  «f 
a  builtling,  engaged  for  a  consideration  in  transmitting  power  to  an  ad- 
joining building  by  means  of  shafts  and  pulleys,  evidence  that  the  shaft 
which  broke  and  caused  the  injury  sued  for  to  a  person  rightfully  en  the 
premines,  and  in  the  exercise  of  due  care,  was  not  sufficiently  sapportedt 
and  should  have  had  an  additional  hanger;  thai  a  shelf  nndemeath  it 
would  have  tended  to  afford  protection,  and  was  often  placed  under 
shafts  similarly  located;  and  that  safety  would  have  been  promoted  by  a 
larger  shaft, —  is  admissible  toahow  negligence  and  want  of  ordinary  care 
and  prudence  in  the  use  of  the  shafting  by  the  owner  thereof.  Poor  ▼. 
Sears,  272. 

16.  Dbath  —  Rblbasb  of  Right  to  Sub  fob  Ibjubibb  RnuLTnra  n.  —  A 
release  of  damages  reenlting  from  injuries,  given  by  the  party  injured, 
and  who  but  for  such  release  might  have  sustained  an  action,  continuas 
operative  on  his  subsequent  death  as  a  consequence  of  such  injuries,  and 
precludes  any  recovery  by  his  personal  repreeentative  for  his  death,  or  for 
the  injuries  from  which  it  resulted.     Price  v.  Rkkmend  tie*  B,  JL  Ooi,  700. 

See  Appeal,  8;  Carribrb,  1-3;  CoNTRAcn,  1;  DAMAOii^  4-8;  Lardlord 
AND  Tenant,  1-3;  Munioipal  CoRPORATioirs,  12-17;  PnTaiciAiia  and 
8u  KG  EONS,  1;    Plbdob;  Railroads,  15-31|   Sauh^  6^  8|  Tblboraph 

COMPANIBfl^  I,  2. 

KEGOTIABLB  IXSTRUMEKTS. 

1.    AOCBPTANCB,  DlVTBRBNCB  RBTWBBN  ACTION  UPON,  ANB  OhI  UTON  Pb^MOBB 

TO  AocBFT.  —  The  difference  between  an  action  upon  an  acceptance  and 
one  upon  a  promise  to  accept  is,  that  the  former  may  be  brought  by  the 
holder  of  the  bill,  while  the  latter  can  be  maintained  only  by  the  party 
to  whom  the  pronuse  is  made.  HowrkUa  NaL  Bank  r.  StaU  SfoL  BatJt, 
773. 
2.  Indorsbmbnt  wfth  Enlargbd  Liabilitt.  —  The  written  word^  *'de> 
mand,  notice,  and  protest  waived,  and  payment  guaranteed,**  signed  by 
the  payee  on  the  back  of  a  negotiable  note,  constitute  an  indonoBMnt 
with  an  enlarged  liability.     Buck  v.  Daioeitpori  8am,  BfmJ^  882i 
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m  Kom  PatasIiB  io  Obdkr  ov  Mabbixd  Wom ah  Guarahtbcs 
Oafaciit  to  Lunim  It.— TIm  maktr  of  »  promissory  note  payable 
to  the  order  of  a  manned  woman  guarantees  her  oapacity  to  indorse  and 
teaasfer  the  same;  and  the  laot  that  snoh  note  is  community  property 
will  not  affeet  the  title  of  a  ftona  JkU  indorsee  for  value  before  maturity, 
who  has  no  notioe  that  it  is  community  property.  Cottar  t.  PeUrwn, 
864. 
^  Oovwuar  or  Laws.  —  Thovoh  av  Indobssmbiit  of  a  note  is  made  in  one- 
state^  yet  if  the  indorser  transmits  it  to  another  state  to  be  there  received 
by  the  payee,  and  this  is  done  pursuant  to  an  agreement  made  in  th» 
latter  state,  the  obligation  of  the  indorser  is  to  be  determined  by  the 
law  of  the  state  in  which  the  note  was  received  by  the  payee.    Stapfu  v. 

Boo  Oh»ot»8  imtoMMV'n,  29;  Limitations  ov  Aonov%  ^  6;  pAsnnsHir^ 

S»  8^  6}  Schools,  3;  Usvbt. 

NSW  PROMISB. 
See  Limitations  ov  AonoH%  8-8L 

NEW  TRIAL. 

Kxw  TriaIi  nr  Equity  will  bb  Gbantbd  when  the  ease  cannot  be  intelli» 
gently  determined  because  both  parties  have  without  fault  failed  to  in- 
troduce material  evidence.     Turman  v.  BeUt  35. 

See  Judgment,  7,  8;  Tbial^  IOl 

NOnCE. 
8oo  Aoiaor,  8^4|  Dbbds,  8|  Judombkt,  4-8;  MoRTOAOOb  2,  3;  RbalPbop* 

BBTT;  SaLBS,  ISto 

KUISANCE. 

1.  Watbbs,  iNJUNonoH  TO  Rbstrain  Pollution  of,  whbn  Gbantbo.  —  An 
owner  of  a  large  tract  of  land  upon  a  small  stream,  who  erects  and  main- 
tains thereon  a  large  feeding-bsjv,  in  which  he  keeps  several  thousand 
cattle,  and  washes  into  the  stream  the  manure  and  urine,  and  other  foul  and 
deleterious  substances  from  the  cattle,  thereby  fouling  and  polluting  the 
water  of  the  stream,  and  impregnating  it  with  noxious  exhalations,  de- 
structive to  husbandry  and  dangerous  to  health,  will,  at  the  suit  of  an 
adjoining  riparian  proprietor  below  him,  be  restrained  from  continuing 
the  nuisance.  And  the  fact  that  the  plaintiff  might  be  able  at  compara- 
tively small  cost  to  supply  water  to  his  cattle  from  an  independent 
Booroe  cannot  be  cottsid<a*ed  in  connection  with  his  right  to  have  tho 
stream  unoontaminated.    Barion  v.  Uiuon  CaUle  Oo^  34a 

IL    NUISANOB,  OONmUINO,  MAT  BB  RbLIBVXO  AOAIN8T  AT  Law  OR  IN  EQUfTT. 

—  A  oontinning  nuisance  caused  by  the  pollution  of  the  waters  of  a 
stream,  and  others  of  a  like  character,  may  be  proceeded  against  either 
at  law  or  In  equity,  at  the  election  of  an  injured  party.  Bariom  v.  (^nim 
<htlk09^Ua. 

See  MuNldFAL  €k>BP0BATI0NS,  18. 

OCCUPATION  TAX. 
Intxbstatb  Commbbob,  4-6L 
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OLOORAPHia 
OPINIOirflL 

8m  W|T1IS8SE8»  1« 

PARENT  AND  CHILD. 

6^  If;  fi«HTari<Mr. 

PAROL  SI^DSNOB. 

8m  OoBroBAnoir%  IC»  Evumwv,  &;  B^Mik  Ai  Thdmib  avd  Pomolabsb, 

1.2. 

PARTISa. 

A  Oo-DKFnn>Airr  to  a  erom-oomplaiut  miMkiM  mtJIm  a  ptrljr,  or  mngt  ajg^oorv 
iMfore  his  rights  can  lie  adJucHcatecL     Tttnnan  T.  BeH  Sl(. 

8m  Attaohmkht,  1;  C^^vfAjuxr,  %i  JupaiuwT%  S|  Mobtoaou^  ^  5f  Pab* 

TITIOIt,  1. 

PAltimON. 

!•  pAnnnoN,  All  TnrAtrrs  m  Obmcmi  •■ooi.»'BBlfABspASini«o8vR 
lOR.  —  Before  partiUoa  of  land  it  orderod,  all  the  tooanta  in  oomaw 
ahoald  be  broaght  before  the  coart    j^ooae  v.  KnooB,  767. 

%  A  Co-TBNAirr  mat  Compel  a  Pabtitiwi  ov  Lavm  ov  a  Co^nirAiror. 
thongb  anolbar  M'teMaot  cbM  aaoft  dMif*  ifc.    Ckmrkttm  0k.  M»  M.  Ck  w» 

&  Cb-TSKAHV  MAY  Ml  COMPBUJV  TD  fllMM  A  PaATOIOII^  hw  %  fWll  II  JO 

wheal  ^  huicoarsjrad  aa  intaaaat  iA  aavamll/i  adad  lliaMfoB%  «tata  a 
to»tea— t  Jmd  jpwM  A  aathray  awapaay  tha  tight  »»<atar  ff  laadand 
Aaaatmct  and  maiataftn  a  railvay.  U  wm  hald  thai  tlia  awyaay  aoald 
■astaia  aa  aation  aijaiaat  tba  graatar  and  Ua  Ao*taaaate  te  aoaipal  the 
paztition  oi  tha  land,  far  tlie  parpeawAf  aaMitaiainf  wliqthM  tfaa  poriioB 
AAMgnad  to  iha  gvaatkor  waold  andNraM  tlia  knda  aver  arhiab  Aba  fight 
9i  vagr  wM  graatad.  dorfea^M  etc.  Jl.  ilL  Cbi  ▼.  XanI,  8R. 
4.  Co-vwAPor.  -^  A  Gbantbb  wmtm  Ons  ov  Bbtsbal  CMmAm  ag  av 
Imtbrbbt  IB  fiBYBBAXAT  in  A  portioB  «f  the  laada  «l  a  ao*taaaaa|r  amy 
oampalhia  grantaraad  tba  othar  aa^taaaata  to paHdtioa  tbair  laada^  na 
order  that  it  otty  ba  aaaavtaiaad  wbatbar  4>r«at  tha  paitiM  IbM  graatad 
irill  ha  awrarded  ta  tha  grantor,  aad  kia  gran% 
Charimlou4ie.  B.  AOb.Ws  Lmtk,  687. 

0.    WhBB  a  Co-TBNANT  HAS  CONVBTBD  IB  SbTBRALTT  B  fart«(  fboi 

landa»  a  court  in  deorMiag  fwiitioB  w»U  dirMt  il  to  be  m  made  m  ta 
Mt  apart  to  his  grantee  tha  lands  so  conveyed,  if  it  ean  ba  done  withoat 
prejadioe  to  the  interesta  af  bia  ao-tooABts.     Ycmng  t.  MSdwardt^  689^ 

8m  Qo-tMAMQtl  HailMfgASIh  Tt  % 
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pabtnieshtp. 

i.  Power  ot  ArroRinnr  Oitbn  to  a  Partnkri^hip  may  bo  tzeonted  by  r 
member  of  the  firm.     Fronts.  Broth  CaUle  0(k,  831. 

2:  Power  op  Partnbr  va  BuiD  FiBif  iv  Gvarahtt.  —  One  who  ao- 
oepts  negotiable  paper  bearing  tba  indorMment  of  a  firm  as  gnarantora 
or  sureties  takes  it  subject  to  thepresnmptioa  that  the  firm  name  waa 
not  signed  in  the  naoal  coarse  of  business  of  the  Arm,  and  eannot 
recover  on  the  indorsement  alone,  bat  must  show  special  authority  to 
Make  the  indoisement  on  tlio  part  of  the  partner  by  whom  tlio  firm  name 
waa  aignedl,  or  an  aortkority  to  be  implied  fmn  iAkm  commea  oevrse  of 
basivees  el  the  firm,  or  a  preyioae  oonnie  of  dealing  between  the  parties, 
or  thai  tbo  iadorsement  was  eabseqaoBtty  adopted  and  aetad  upon  by 
«h«  partoerebip.    Ckuise  r,  WmUaeB,  68fi. 

X  OwaBAKVr  ov  NNOTtABUi  Pitra»  wr  pAvnnDL  —  A  aMiiAsr  of  a 
bankiag  or  etber  partoersbi^  bas  ao  impliod  authority,  wfthoat  the 
consent  of  his  copartners,  to  gmrantoe  negetiablo  paper  in  tha  firm 
name  imt  tbe  aosommodatlon  of  a  third  person,  in  eouaideraticn  of 
obtsMm;  saonrtty  for  a  firm  debl^  especially  when  tho  liability  thus  in- 
avmd  is  sevefml  times  greater  tiuw  the  debt  secsred*  In  soeh  a  case, 
the  other  peitusts  wilt  not  be  bound  by  eoeh  gmtranty,  In  the  absence  of 
proof  of  ezpreas  snthocsty,  er  sntbenty  implied  fiem  tbs  previous  oourse 
of  business  between  the  parties,  or  that  such  guaranty  was  necessary 
for  carrying  on  the  firm  businsss  in  the  ordinary  way,  or  that  it  was 
subsequently  ratified  by  the  ficm.    Ohrkt  t.  WaUty^  636. 

^  Brxaoh  or  Firm  Contraof  bt  iNDiTiDaAL  Member  —  Byidbngi  — 
Damages.  —  An  agreement  by  a  partnership  not  to  engage  in  busi- 
ness  in  the  same  town  in  opposition  to  its  yondee  is  binding  upon  its 
members  individuaTTy;  and  in  an  action  against  one  of  them  for  a  breach 
of  the  contract,  eyidence  of  the  amount  of  business  done  by  him  subse- 
quentty  to  the  breach  is  admissible  as  a  basis  upon  wnioh  to  estimate 
damages.      WeUh  v.  Morris,  801. 

f.*  Breach  or  Firm  Gontraot  bt  iNDiyiDUAL  Member  —  Lkjunctiom.  — 
The  recovery  of  damages  against  a  party  for  breach  of  a  contract 
made  by  a  partnership  of  which  he  waa  then  a  member  is  no  ground 
for  refusing  an  injunction  against  a  subsequent  breach  of  such  contractb 
WeUh  V.  Morris,  801. 

fi.  Partnershtf  n  not  Guilty  of  DErRAUDiNo  its  Creditors  whin  It 
Makes  ajt  Assionment  of  its  property  for  the  benefit  of  all  its  credi- 
tors, among  whom  it  includes  the  holders  of  a  note  executed  by  both 
partners,  though  one  signed  it  simply  as  the  surety  of  the  other.  CUkitn»* 
3ank  y.  WiUianu,  454. 

See  AflsociATioEa^  1,  2;  Corborations,  14;  Dsbiob  avp  Gexpixoi^  t^  Iv* 

EURAMCE,  3i 

PASSENGERS. 
6ee  Razlboaimv  2fi-9flL 

PATENTa 
See  CeffCRAGB^  5;  Pvbuo  LaiiDa;  Sraeiiio  Pi«iouua«%  % 

PAYMENT. 

AncAaKMKi^  5}  InrAirn,  1;  .TaDOMENT,  29;  ScHOOLa,  fi|  8sv-€n| 

Taxes;  TRuax^i,  1. 
▲m.  dr.  Bbp^  Vol.  XXVL — 05 
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FENALTT. 

PERSONAL  JUDGMENTai 
8m  Bquitt,  1;  Homksad^  7« 

PHYSICIANS  AND  SUROBON& 

L  TsnotniAftT  Suboson — Dmrks  of  Skill  Rbqoibbd  or.  —  A  Tvterinsry 
■ugMB  implMdly  engagoft  and  ia  bound  to  naa^  in  the  perfofmanoa  off  Ua 
datiaa  in  hia  omploymant,  anoh  raaaonabla  akiU,  dfligenoa^  and  ationtMB 
aa  may  ba  ordinarily  azpooted  of  earafol  and  tmatworthy  panonain  tkni 
profeaaion.  Ha  doaa  not  oontraot  to  vaa  the  big  hast  d^graa  of  aldllt 
an  aztraordinary  anumnt  of  diligenoa^  nor,  in  the  abaenoa  off  apeeial 
traot^  to  affeot  a  onra;  and  negligenoa  aannot  ba  fanplied  §nm  kia  failara 
to  do  ao.    Barmqf  t.  Fbdtham^  889. 

IL  OoMn.4iHT  CHABoiHa  VcnsiHABT  SuBOBOv  wm  iGiroRAsai  OB  Wast 
or  Dob  Cabb  moat  oontain  apaoifio  allegationa  stating  saeh  ignomaoa  or 
want  of  oara^  and  not  laara  it  to  ba  dodnoad  from  mora  infsranai^  m  tta 
wm  of  fagna  and  indsfinite  tarma.    Barmqf  t.  PiMam,  880. 
8aa  ST^»■<Ul^  4|  NnaLiaBBOi^  18|  Tmmai^  6, 

PLEA. 
8aa  Plbabirq^  €, 

PliSADINO. 

L  Av  ALLMAnm  that  thb  DBrBVDAMT  WiLLvuLLT  Lbft  ▲  Stabk- 
ABBBBTBB  opoB,  and  allowsd  aparka  to  aaoapo  and  aat  fira  to  tha  plain- 
tiff's  property,  impliaa  that  tha  aot  ebargad  waa  dona  Bnlioionaly. 
MmUgom^rp  T.  Mmtkegom  Boomimg  Cb.»  808i 

%  IvDBTiBiTB  ALLBOATioaa  Of  PLBADDIQ8  oannot  bo  ooROotad  and 
Biors  dafinite  by  damairar.    Thia  oan  ba  dono  only  by  motion. 
T.  BtnmeU,  416. 

H  Whbbb  Ck>BTBAor  SuBD  OB  m  iBOOMFLBn  in  itsalf  and  depanda  npon 
nnotbar  agraamenti  tha  tarma  of  anoh  agraamont^  ao  far  aa  ihmj  ara 
natarial  to  oompleta  tha  oontraot  in  aniti  ahonld  ba  aat  forth  with  appio- 
priata  allegationai  and  if  a  waiTor  ia  also  raliad  upon,  it  ahonld  ba 
plaadad  m  an  ozonaa  for  non-parformanoa  by  tha  plaintiflL    Fi'mliimd  t. 

L  ltelVBBBB»  WRBB    FvLL  OOBTBAOV  IB  VOt  SbOWB  BT  VKB  OokPLAIBTi 

—If  tha  doolaration  aata  out  a  oontraot  in  fall,  whieh  rafera  to  plan% 
apadfioationa,  and  profilea  of  work  to  be  dona^  bat  the  deolaration  omila 
anoh  apeoifieation^  the  defendant  may  attaoh  them  to  hia  deauurerp  ao 
that  the  whole  oontraot  may  be  before  the  eonrlL  Matknomm  t.  Ormmd 
Mapidt,299. 

§,  ABaWBB    WILL    BB    IiTBBBALLT    OoBBimVBD    ARBB    VbRDMA     AmIs   T. 

JTynm  361. 

t,  Plbas  to  JpBiiPiowoB  MUir  Ssr  ur  'Faotb  Tbndibo  io  Show  Wabt 
or  It. — PloM  to  the  Jnriadietion  mast  be  dlieet  and  certain,  and  aat  np 
the  facta  which  go  to  show  want  of  it    JHtalli  r.  OarpMter^  877. 

I,  VabiabobbvtwbbiiPlbadibo  abdPboofIiocaxbbialwhbb.  — Wheraa 
eomplaint  on  a  foreign  Jadgment  deacribea  it  M  rendered  for  eoats  in  the 
aom  of  $19.80^  and  the  jadgment  offsred  in  eridenoe^  thoogh  aimilar  in 
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m 

•Oier  respeeti  to  the  one  pleaded,  was  rendered  for  oobU  In  the  mun  of 
$I8.S0,  the  varianoe  la  immaterial,  it  not  appearing  that  the  defendant 
waa  misled  thereby.  Ritchie  ▼.  Carpenter,  877. 
AiimDiiXBrr.  —  It  is  not  error  for  the  oonrt  to  grant  leave  to  either  party 
to  amend  bis  pleading!  after  ezoepkions  thereto  hare  been  raataiqed,  and 
•Iter  the  parties  have  annonnoed  that  they  are  ready  for  trial,  if  jnstioe 
nqnires  snob  amendment,  even  thongh,  nnder  the  atriot  oonstmotion  of 
a  rule  of  oonrti  the  amendment  oonld  not  be  allowed.  Radam  ▼•  CopilaJ 
Mkrolf  etc,  Co.,  78a 

AprBAL,  5;  Bquttt,  4;  IxTBBTBvnoir;  Limitatioiis  of  AonoNS,  8,  6; 
MauuAOB  AND  DiTOBOife  2;  Mo&TOAoni  6;  PHTsioiAirs  and  SuBOioNa^ 

PLEDOB— COLLATERAL  SECURIT7. 

1.  A  Plbdqkik  ov  NoH-iiBooTiABLi  Cbosu  dt  Aohoh  18  Rbquimid  to  exercise 
reasonable  care  and  diligenoe  in  their  eoUeotion,  and  is  liable  for  the  face 
Talne  of  suoh  ohoses  if  they  are  lost  by  reaaon  of  his  inexonsable  default. 
Rrnrn^  T.  Laadltff,  036. 

S.  Tbb  Holobr  ov  Collatbral  Sbovritibs  Mvnr  Uu  RsAflOHABUi  Garb 
AHD  Diliobngb  to  make  them  available,  and  if,  by  negligenoe,  wrongful 
aot^  or  omission  on  his  part^  loss  is  sustained,  it  mnst  be  borne  by  him. 
AoMcy  V.  Laidlep,  936. 

See  GoBPOBATiOHfl^  8^  9;  RAn.ROAW^  48^ 

POLICE  POWER. 
See  MmrioiPAL  Corporatiohs;  SrATimiL 

POSSESSION. 

See  AOTBRBB  PoaSBSUOH. 

POSTHUMOUS  CHILD. 
See  Wills,  1. 

POWER  OF  ATTORNEY. 
See  AoBNCT,  6-7;  Pabthbrbkif,  L 

PREFERENCES. 
See  Fravdulbiit  Cohtbtahobs,  6. 

PREPONDERANCE  OF  EVIDENOl 
See  Etii>bmo%  1;  Ihsabb  Pbbmbi. 

PRESUMPTIONS. 
See  Bowaabibi:  Dbbm,  4;  Evidkncb,  8;  Jvdombmt,  14;  Jvaaumnoi,  i| 

MaSTBR  AHD  SbrVAMT,  2;  PARTBBBBBIPg  % 

PRINCIPAL  AND  AfHOXT. 
See  AoBBOT. 

PRIORITIES. 
See  MoBTBAOBi,  2,  8;  Railroam,  44»  47*  60-41. 
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FROBABLB  OAUSB. 


fBOBATB  COURTS. 
8m  Kjliww»m  An  AramnanuioB^  %  %  Wiii%  ft 


1.  JvsninonoH— BmcnTB  Pboosh.  ~  Whars  Am  eopj  •(  a  JoitiMli 
originftl  •amiiioiia»  Mrred  on  defendant  by  leaTuig  it  at  lua  nmal  place 
of  bneineHp  ii»  by  mistake,  aigned  by  tiie  eonatable  aeiring  it  inptead  of 
Hm  Jnetiee  iMninf  it^  but  it  wwtuna  tl»  naoM  «f  tbe  Jnstm  in  tfie  in. 
flOTMuient  on  loie  eopy  aefvod,  a  jndj^inenton  Mon  aennoe  ia  vonalNe  ou 
direct  proceeding,  bst  ia  not  abeolately  ^oid.    Stemtui  t.  Sodlqf,  lOS. 

IL  JuDOMum  OF  Othxr  Statm— Rbturit  ov  Snemm  or  Pnooan  Anjorr 
AM  ID  THS  SrjffB  nr  Which  Sutici  w^  Madk  —  Wlwn^  in  an  action 
In  ona  atateafainat  n  reaidant  off  another,  the  order  for  aemoe  of  proeen 
direoted  it  to  be  made  npon  defendant  by  pnUiotttion,  or  by  ghring  him 
n  oopy  personally,  or  by  learing  it  at  hii  last  or  nanal  plaoa  of  abode^ 
and  the  retam  of  the  oAesr  ahonrod  a  psraanal  smiius  on  defendaoti 
without  stating  where  it  waa  made^  saoh  retnm  does  not  wannat  the  in* 
fferenoe  that  aerrioe  was  made  in  the  atala  in  whioh  the  notion  waa  psnd> 
Ing.    Batid  t.  ifanspn,  210l 

Baa  AonoH%  3|  CmiTBfR;  Jodomsxt,  14;  M onoDiAL  OamnmMsaan^  11. 

PROFIXa 
Sea  DiMAom,  1^ 

PROHIBITION. 

PaoHiaiTiog  Don  hot  Lu  whisk  Rkmsdt  bt  Affbal  Xzna. — Tbe 
writ  of  prohibition  ia  an  extraordinary  rensedy,  only  to  bo  raaotted  to  in 
nanus  where  the  mmal  and  ordinary  farms  of  remedy  are  insaffloiont  ta 
afford  redren.  It  will  not,  therefore,  lie  to  restrain  eonrta  having  erigi* 
nal  Jurisdiction  off  all  oaaea  in  equity  from  issuing  injnnetiona  in  ezosm 
of  their  Jurisdietion,  when  there  is  a  oompleta  remedy  by  appeal  from 
any  final  Judgment  they  may  render.    Siaie  t.  Jomtt,  897« 

FROMISSORT  KOTSai 
8aa  UsiTKr. 

PROfZIMATV  CAX7B& 
flat  WnamtJOk  Ommmtammit  M;  VwaiaawoMa.  1%  111  lliTO»aM  ML 


PUBLIC  LANDS. 
MoBNAAi  ov  HoHvrBAD  BViORB  Ibsuahcb  ov  Patbbt.  —  Wban  a 

has  done  everything  neoeaaary  under  the  homeatead  kwa  to  entitle  Urn 
to  a  patent  for  a  traot  of  public  land,  he  may  mortgage  it  befforo  the 
patent  therefor  is  issued  to  him,  and  aaoh  mortgage  may  ba  anfstaed, 
Oilker9tm-aiami€e,  Co.  t.  Furim^  S9. 
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PUBLICATION. 
(Bee  PnooiflB;  SL 

QTTSSnONS  Off  FACfl. 
Bee  hnAwn,  t|  IdBKL^  8;  Railroaim^  2S;  S0|  TteiAU  U* 

QUIET  TICLB. 
See  Anrnu^  lt» 

QUO  WARRANTa 

8ee  JvusDicnofli,  IL 

RAILROABa 

^  Saxukoabs  of  Lbb  Lbnoth  than  Onb  Milb  arb  Lboal^  if  ti  paUie  «ae 

and  benefit^  end  a  oooneotion  between  two  existing  imilroade  ma/  be  ao- 
eomplufaed  by  an  independent  corporation  organised  for  that  pmpoaeu 
NcUhnta  Docks  etc  Ify  Co,  ▼.  State  etc  R.  R.  Co.,  421. 

%  GoHDBMNATiOH  OF  CROSSING.  — Oue  railroad  nuiy  condemn  a  right  of  wa/ 
to  cross  another  which  is  intersected  by  its  route.  After  snoh  oondemaa* 
ation  the  place  of  creasing  remains  in  the  common  use  of  both  roads  for 
the  ezeroise  of  their  respective  franchisee,  and  the  manner  of  orossing 
most  not  be  destrnotire  of  the  ability  of  the  road  oroased,  to  fnlly,  fairly^ 
and  freely  exercise  tte  franchises.  NdtkmtU  Doeke  eie,  S*p  Co.  r.  StoU 
HclLR.  Co.,  421. 

S.  CovDBMHATiOM  OF  Ckossivo.  — One  railroad  in  oondemning  a  right  of 
way  to  cross  another  may  determine  by  the  location  of  its  ronte  how 
and  where  it  will  cross.  NaUonal  Doeke  etc  iTy  Co.  t.  Stale  etc  R.  JL 
Cb.,  42fl. 

4.  OtmDBiniAnoir  of  Obosbiko  bt  Railroad  ~  Dakaobs.  » Where  the  peti* 
tioa  for  tiie  condemnation  of  the  right  to  orosa  one  railroad  by  an- 
other prescribes  the  manner  of  orossing,  the  condemning  company 
will  be  compelled  to  make  compensation  only  for  a  orossing  in  the  man- 
ner specified;  and  if  snch  crossing  is  afterwards  materially  changed,  oom* 
pensation  for  the  damage  occasioned  by  snch  change  most  be  mads, 
Natkmailhch  etc  Bty  Co.  ▼.  StaU  etc  R.  R.  Co.,  421. 

B.  CoirDOfKATioir  of  Crossing  bt  Railroad —  Dam aors.  — Where  a  peti* 
tkm  for  the  condemnation  by  one  railroad  of  a  right  of  way  to  croes 
the  road  of  another  describes  the  exact  manner  of  using  the  right 
ol  way  to  be  acquired,  compensation  is  limited  to  snoh  damages  as 
may  result  from  snoh  nse;  and  it  is  not  presumed,  as  in  case  of  a  gen* 
eral  condemnation,  that  all  damages,  both  present  and  prospective,  in- 
olttding  thoee  occasioned  by  subsequent  changes  in  the  plan  of  cross* 
tng,  have  been  considered  and  allowed.  Natkmal  Docke  etc  R'p  Co.  ▼• 
State  etc  R.  R.  Co.,  421. 

f.  CoNDBMNATioM  OF  Crosung  bt  Railroad  —  Cbrtiorarl — Where  a 
petition  by  one  railroad  for  the  condemnation  of  a  right  to  cross  the 
road  of  anotiier  specifies  the  manner  of  crossing,  the  legality  of  the  pro- 
poeed  plan  may  be  conveniently  and  properly  questioned  before  the 
condemnation  proceeds  only  by  the  supreme  court,  under  its  general 
supervisory  powers,  upon  certiorari.  National  Docks  etc  B^y  Co.  v.  Stale 
etc  R.  R.  Co.,  421. 

7.  CoNBBMNATioN  OF  CROSSING  BT  RAILROAD.  —  Ability  to  eojoy  all  its 
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privfleget  and  to  perform  all  iti  datiM  fai  a  propor  and  reMoeaMa 
ner,  being  aaeiired  to  a  railroad  oompany  whoae  road  ia  oroeied  by  an- 
other, the  former  must,  npoa  being  fally  oompenaated  for  the  tight  «f 
way,  anbrnit  to  the  neoeesary  inconvenianoe  and  damage  whioh  aaoh 
oraasing  may  ocearioiL  NaUonal  Doekt  tic  B^^Ck,  t.  8iat$  €§c  B.  M. 
Co.,  421. 

8.  COHDBMHATIOV  €fW  CbOOBIHO  BT  RaILBOAD  — MkASUBB  OV  DaMAOS.— > 

Where  a  railroad,  ia  ita  petition  to  eoodema  a  right  off  way  aefoaa 
another  railroad,  fails  to  define  how  it  will  erooi,  but  woda  to  oondeom 
the  privilege  of  croesing  generally,  damages  shoold  be  iMewed,  not  only 
for  the  manner  of  croesing  at  present  lawful  and  neoeesary,  bat  also  for 
lawful  ehanges  in  that  manner  of  orossing  in  the  fntsra.  Natkmai  Dodm 
He.  Jfp  Co.  V.  SUUe  eie,  B.  S.  Gs.,  421. 

9.  COMDXIUfATIOll  OF  GrOBSUIO  BT  RaILBOAD  —  BQUITABUI  RBaULATIOB; — 

Where  one  railroad  acquires  the  right  to  eroas  aodtherg  aitber  genanOy 
or  specially,  by  condemnation  proceedings^  equity  may  be  invoked,  in 
case  of  subsequent  conflict  between  such  companies,  to  oeonra  to  aaab  llw 
enjoyment  of  ita  privileges  in  a  lawful  manner.  Noihmai  Doekt  etc  SCji 
Co.  V.  8t(Ue  tie.  R.  R.  Co.,  421. 

10.  CONDBMNATION    OV    CbOSSINO    BT  RaILBOAP  —  DBflCBIFTTOS. — In  OOn- 

demnation  proceedings  by  one  railroad  company  to  obtain  a  oroesnig  ow 
the  road  of  another,  the  land  sought  to  ba  condemned  most  bo  within 
the  located  route  of  the  condemning  oompany,  and  must  be  deacribed 
with  such  certainty  aa  to  be  capable  of  definite  and  unmistakable  aaosr- 
tainmeut;  otherwise  the  proceedings  aio  void.  Naikmal  Dotko  ek.  Itjf 
Co.  V.  SiaU  He  R.  R.  Co.,  421. 
11.  TBISPA89,  CoBTiNuivo,  Damaobi  Bbootbbablb  BOB. — The  boildiag^ 
maintaining,  and  operating  of  an  elevated  railway  is,  aa  to  lota  abnttiag 
upon  the  street,  to  the  owners  of  which  no  compensatioa  haa  bean  made^  a 
eon  tinning  trespass;  but  in  an  action  at  law  for  the  recovery  off  damsgas 
for  sDch  building  and  maintenance,  the  compensatioa  must  be  limited  ta 
the  injuries  suffered  up  to  the  time  of  the  commencement  of  the  aotioi^ 
because  the  railway  company  is  under  a  legal  obligation  to  remora  its 
road  and  stmotores,  and  to  cease  ita  treapasi^  and  the  law  preanmea  it  wiD 
do  so.     PappenhHm  v.  liHropolttan  He.  R'p  Co.,  4dlL 

12.   BaMAOXS  at  TiMB  OB  CORDBMlCATIOlfy  WHBH  HOT  A  PbOTBE  TflR*.  —  If 

a  railway  corporation  enters  upon  a  street,  and  there  coostrnotB  and 
maintains  a  railway,  by  which  the  value  of  the  ptuparty  abutting  oa  tha 
street  is  depreciated,  and  after  such  depreoiation  haa  taken  plaoa  oooi- 
mences  proceedings  for  condemnation,  tha  amount  whioh  it  moat  be  re- 
quired to  pay  should  be  determined  by  ascertaining  what  would  be  tha 
fair  market  value  of  the  property  at  the  time  of  the  condemnatioa  with- 
out the  railway,  and  deducting  from  that  sum  such  value  with  the  rail- 
road in  existence.    Pappenheim  r.  liHropoBttm  He.  R^f  Ox,  4M. 

18.   PUROHASBR  Of  RXAL   PROPBRTT   ATTBB  TRB   OOHBTBUOnON    IB    FrOBT 

THBRXOT  of  a  railroad  by  which  it  is  depreciated  in  value  is,  when  pro- 
ceedings are  subsequently  commenced  to  obtain  tha  right  to  maintain 
such  railroad,  entitled  in  the  assessment  of  damages  to  have  the  land 
valued  as  if  such  railway  had  not  yet  been  oonstmctad.  This  aasesamonl 
cannot  be  diminished  by  the  fact  that  because  of  the  axiatence  of  tha 
railroad  when  he  purchased  he  was  able  to  secure  the  property  at  lees 
than  its  former  value,  on  account  of  tha  depreoiatioB  oooarring  while  it 
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fhe  property  of  hli  Tender,  from  the  oonstmotioii  and  nudnteoanoe  of 
tlM  railroad.    Pappenheim  v.  Meiropobian  etc  JPp  Co.,  4SA, 

L-L  TRSspAssnita,  Who  abi  mot.  —  Thayklsbs  oh  Cnr  Struts  Usnro 
Traoks  ov  Railroad  operating  therein  are  not  treeptnen.  Cim  ▼• 
Ortacewt  City  R.  R,  Co,,  187. 

15.  Liability  for  Injury  from  DRFicrnyB  Track  in  Strbbt.  —A  railroad 
company  operating  in  the  streets  of  a  oity  is  bound  to  keep  its  road, 
track,  and  rails  in  proper  order  and  oondition  to  prevent  injury  to  traT* 
elers  on  the  street,  independent  of  oon tract  with  the  oity  to  that  effeot; 
and  it  is  liable  for  an  injury  proximately  oau«ed  by  its  negligence  in  this 
respect,  when  the  party  injured  was  not  guilty  of  oontribntory  negli- 
gence.   CUne  T.  OrtBcent  CUy  R.  R.  Co,,  187. 

10.  NBGLiaBzicB — Liabilitt  for  Ibjdrt  from  Dbfbctifb  Track  in  Strbbt 
—  Proximatb  Causb. — A  railroad  company  operating  in  the  streets  of 
a  titf  is  liable  for  an  injury  to  a  traveler  by  coming  in  oontaot  wtth  a 
loose  rail  and  protruding  spike  in  its  track,  due  to  its  negligence,  al' 
though  the  negligence  of  the  city  in  leaving  a  dangerous  hole  in  the 
street  may  have  primarily  and  remotely  caused  the  fall  and  aoddenl 
which  resulted  in  the  injury.    CUne  v.  Cructni  CUp  R,  R,  CtK,  187. 

£7*  Nbouobnob — Warmino  at  GRoasiNoa.  —  In  the  abeence  of  any  statute 
regulating  the  time  and  manner  of  giving  signals,  the  failure  of  an  en* 
l^neer  in  charge  of  a  locomotive  to  riuf^  the  beU  or  sound  the  whistle, 
on  approaching  the  crossing  of  a  public  highway,  or  a  point  whero  the 
pubUc  have  been  habitually  permitted  to  cross,  and  where  the  approaoh* 
ing  train  is  hidden  from  the  view  of  the  traveler  by  any  obstrnctioa 
allowed  to  be  placed  or  placed  in  any  way  by  the  company,  is  negligence 
on  its  part     ffiniU  v.  Richmond  tte.  R,  R,  Co.,  581. 

18w  19BOLIOBNGB — Warnino  AT  WmsTLB-POST.  —  When  a  railroad  company 
has  erected  a  whistle*post  at  a  proper  distance  from  a  eroasing,  to  notify 
engineers  when  to  give  timely  warning  of  the  approach  of  a  tram  to 
persons  using  the  intersecting  highway,  and  the  purpose  of  the  company 
is  known  to  the  public,  so  that  persons  generally  are  led  to  act  on  the 
SBppositioa  that  a  signal  will  be  given  at  the  post^  It  is  negligence  osi 
the  part  of  the  company  if  the  engineer  fails  to  sound  the  whistle  al 
snch  post  when  passing  with  a  train«  HinUe  v«  Richnumd  etc  R,  R.  Oo.^ 
681. 

ItL  Warning  at  Crossinqs. — Oontbibutory  Kbouobngb. — Where  the 
person  injured  would  not  have  ventured  npon  the  railroad  track  al  a 
srossing,  and  would  have  incurred  no  risk  of  a  collision  with  a  passing 
train,  but  for  the  negligence  of  the  engineer  in  failing  to  give  timely 
warning  of  its  approach,  the  company  is  negligent  and  liable  in  damages, 
although  such  person  may  have  been  carelees  in  exposing  himself  to  dan* 
ger.    HinkU  v.  Richmond  eU.  R.  R.  Co.,  581. 

flO,  Kbouobngb  ^GROflsiNos — Duty  to  Look  and  Libtbn.  — A  traveler 
must  look  and  listen  before  going  npon  a  railroad  track,  althoogh  it  Is  not 
llie  honr  when  a  regular  train  is  expected.  He  is,  however,  bonnd  to 
look  only  when  to  do  so  would  aid  him  in  determining  whether  or  not  a 
train  is  approaching.  In  all  other  respects,  he  has  a  right  to  rely  npon 
hisears.    HinkU  ▼.  Richmond  etc  R,  R.  Co,,  581. 

tl«  Crossinos  —  Oontbibotobt  Nbouobnob.  —  Where  a  traveler  ventures 
npon  a  railroad  track  when  proper  signals  are  given,  and  miscalculates  as 
to  the  chances  of  crossing,  the  risk  is  his^  unices  some  negligenoe  oaa  be 
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tmirated  to  tiM  oompftay,  ulilch  Iim  dirMtf y  oraaefl  tte  tojuy*    HimHt 
▼.  Biehmond  etc.  E.  R.  06.,  081. 

fl  NsouQSircife  WRSN  ▲  Qvnnoif  vob  Jfrnr.  — Whea  Hm  aridena*  W 
oonfliottng,  H  ia  f or  the  jury  to  detonnine  wlietiier  the  p«rty  li^arod 
looked  aad  listened  for  the  approachiiij<  train  before  attempting  to  eroee 
the  railroad  track,  and  whether  the  engineer  keeping  a  proper  lookovt 
eoald  hare  sroided  the  injnry  or  diminished  its  danger  by  itopping  or 
•laekeniBg  the  speed  of  the  train.    Hitdtle  ▼.  Wekmomi  ^tcB.R.  Gb.»  58L 

tt.  KvauoBiroa.  —  BTiDsmn  that  eoon  after  the  happening  of  an  aeeident 
to  a  trareler  at  a  railroad  erossing  the  eompany  pot  it  In  good  repair 
li  admissible  as  tondmg  to  show  that  the  nihpay  eompany  was  mndor 
obligation  to  keep  it  in  repair.     Hhitie  r,  Wtknumd  efe.  if.  B.  Obu,  S61. 

tL  KMiLravifOi— -TusH'^ABUB. — Where  a  raihroad  eompany  leares  ito 
tom-table  vnloeked  and  nngnarded  npon  its  own  premises,  near  a  pnblio 
highway,  or  in  an  open  and  exposed  position  nesrthe  aoeostoniod  or  prob- 
aUe  plaoe  of  resort  of  ohildreo,  it  is  not  liable  to  a  dhild,  eleven  years  of 
age,  injured  while  at  play  npon  sooh  tam«toble,  aad  attracted  Ihero 
wtthovt  any  invitotlion  or  indncement,  express  or  implied,  from  the  eoan- 
pany.  In  each  ease,  the  ohild  is  a  trespssser,  to  whom  ^le  oompaay 
does  not  owe  the  doty  of  ordinary  oara.  DamUkt,  New  Tvrk  ei&  JK.  it 
0>.,  289. 

0w  OoTfTRtBiTTORT  IfioLioKms,  BoT  Kim  Ain>  A  Halt  T«a«8  Old  llMiOII* 
SIBLB  roK,  WHX9.  —  A  boy  nine  and  a  half  years  old,  in jnred  while  sfoal- 
faig  a  ride  npon  the  foot-board  of  a  switeh-engine,  who  is  shown  to  faavo 
been  of  ordinary  intelKgenoe,  familiar  with  the  working  of  a  swildi-en* 
giae,  aware  of  the  danger  of  his  aot,  frequently  forbidden  by  his  parento 
to  go  upon  the  ears,  and  several  times  driven  away  from  them  by  the 
employees  of  the  railroad  oompany,  is  ehargeable  with  sndi  coutribntflsy 
negligence  as  wfll  bar  a  recovery  by  him  for  the  injury.  Oregom  JTy  S 
ifcrv.  Co.  T.  ffglef,  860. 

ff.  VaouoKNca,  Railroad  OoMFAmr  iror  {hnvrr  or,  wbbh.  —  A  raflroad 
oompany  is  not  negligent  in  failing  to  asoertain  that  a  boy  of  tendor 
years  is  stealing  a  ride  on  the  back  foot*l>oard  of  a  switeh-engine^  us* 
known  to  its  employees,  who  are  shown  to  have  immediately  drtwn  ofl 
and  threatened  boys,  whenever  they  saw  them  aboot  the  earn,  asid  to 
have  done  all  they  reasonably  oonld  be  expected  to  do  to  carry  out'Aa  is* 
•tmctions  of  the  company,  forbidding  boys  to  be  allowed  en  the  traek» 
Orrgon  JTy  S  Nan,  Co,  v.  H/Up,  880. 

17.  FAiSBirovas  —  KKGLtoiNfli.  —  Ahhongh  a  rsllway  oompaay  hoe  iiro-^ 
vided  a  safe  way  of  egress  from  its  oars,  a  passenger  who  is  tgaorant 
thereof  is  not  gotlty  of  negligeaoe  if  he  fails  to  asoertatn  that  faot  and 
to  avail  himself  of  that  way,  when  he  sees  another  way,  apparently  aafe^ 
is  In  general  ase  by  passengers,  with  the  taoit  pei  mission  of  the  rsHroad 
eompany.     Mismmri  Pw,  ICjf  Ob.  v.  L^ng,  811. 

t8.  PAflsmKiBm  —  NiOLnnBifOB.  —  Aldiengh  a  railway  eonpany  hoe  -pro- 
vided a  safe  exit  from  its  ears,  yet  if  at  the  same  time  there  existo  another 
way  which  is  not  safe,  and  which  is  in  sneh  general  nee  by  ito  paason* 
gers  as  to  indnoe  t^e  belief  that  it  was  provided,  in  part  at  leaol^  for 
that  purpose^  the  company  is  liable  to  a  passenger  who,  by  taking  tto 
latter  way,  is  injured  in  alighting  from  the  ears,  in  the  abeenee  ef  want- 
ing by  the  company's  employees  that  there  is  another  and  aafsr  way 
which  he  is  expected  to  nse.     Minaouri  Fob,  iTy  Ob.  t.  long,  811. 

29.  Passbnokrs  ^  CoNTRDaTORT  NioiJOB]ffa&  —  Where  a  railway  eamgmMf 
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jfroM^A  mmX%  ezH  from  Hi  ova,  wlille  «n<^«r  wmy  which  b  nol 
wuH^iMb,  aod  win  mitfh  general  me  by  iti  pMsengen,  with  the  taoit 
eonaeat  of  ite  employeee,  ••  to  indaoe  the  belief  that  it  ia  provided  m  a 
menni  of  ozil^  m  pMMnger  who^  in  alightuig,  takea  the  latter  way  at 
nighti  and  is  injiiied  by  ateppiug  into  an  opening  between  the  can  and 
the  platform,  is  act  gnflty  of  contribatory  negligence.  MUmmri  Pac  i?V 
Co.  T.  Long,  811. 

Iff vavTSb  OoimuBirroitT  NBaLiosiroi  or,  Qvnnoir  of  Factt.  — The  qnes- 
tioa  whfrther  or  not  Ihe  mind  of  a  boy,  ten  years  of  age,  is  saffioiently 
mature  to  make  him  responaibls  for  his  oontribntory  negligence  is  A 
qnesdon  of  imc%  for  the  jury,  and  ^oald  not  be  decided  by  the  ooort  on 
demnrrer,  eren  when  the  petition  admits  that  he  had  sufficient  intelli* 
gODoe  to  oontract  for  his  passage,  and  knew  of  the  moTements  of  the  train 
OB  wfaioh  he  was  a  passenger.  Avqf  t.  Qahuton  etc  i?V  C^*  ^09. 
Nbouoknob  toward  Minor  PAasBKGBiu  —  Whera  a  child»  ten  years  of 
age,  is  compelled,  throagh  the  negligence  of  a  railroad  conductor,  to 
jump  frmn  a  train  on  which  he  is  a  passenger,  or  be  carried  past  his 
destination,  hii  contributory  negligence  in  so  jumping  will  not  relieTO 
file  oompany  of  liability,  unless  he  was  of  sufficient  intelligenoe  to  bo 
responsible  for  his  own  acts.  Avepv.  OalveUon  etc  R^y  Co,,  809. 
Right  to   Btbot   Pkrsoit  Who   has  bbsn   Gitbn  Wkono  Tnnur 

BT    MlSTAKB,  OB  WHOSB  TiCKBT  HA8  BEBN  ImPROPKBLT  TaKBN  UP.  — 

As  between  a  passenger  and  a  conductor,  the  ticket  is  conolusiire  eri* 
denoe  of  the  passenger's  rights,  and  if  it  does  not  entitle  him  to  rids  h* 
may  be  ejected  from  the  train  without  giving  him  any  canse  of  action  la 
tort,  though  the  company,  through  mistake  of  its  agent,  has  given  the 
passenger  a  wrong  ticket,  or  has  taken  up  his  ticket  when  not  entitled 
to  do  so.  In  such  circumstances,  his  remedy  is  by  an  action  on  the  oon» 
tract  for  giving  him  a  wrong  ticket,  or  for  wroogfally  taking  up  hia 
ticket,  and  not  by  an  action  for  his  wrongful  removal  from  the  train. 
lieKay  V.  Ohio  River  R.  R.  Co.,  913. 

n.  AcrioN  or  TRnPASs  on  thb  Casb  roR  Violbntlt  BjBcriNO  plain* 
tiff  from  railway  ear  cannot  be  sustained  where  the  evidence  shows 
that  no  Ttolenoe  waa  used  toward  him,  and  that  he  merely  got  off  the  oar 
when  told  by  the  oonduetor  thit  he  must  do  so.  The  plaintiff's  remedy, 
if  any  he  has,  is  by  an  action  on  the  case  in  cusumpMl,  based  on  the 
breach  of  the  defendant's  contract  to  carry  him«  McKag  v.  Ohio  River 
R.  R.  Oo,,  913. 

Mb  Aonov,  WHBTBBR  Bz  OoNTRAonr  OR  ISz  Dbuoto.  —  An  action  should  be 
regarded  as  in  trespsss  on  the  case,  and  not  in  aatnmpni,  where  the  deo- 
hnration,  after  setting  out  a  contract  for  the  transportation  of  plaintiff  aa 
a  passenger  oo  defendant's  cars,  and  that  plaintiff  had  taken  his  seat  in 
one  of  sueh  cars  aa  such  passenger,  that  the  defendant^  disregarding  its 
nndertaking,  did  not  convey  plaintiff  aa  it  agreed  to  do,  but  instead 
thereof  violently  and  with  force  ejected  him  from  the  oar,  and  compelled 
•  Inm  to  walk  a  long  distance  to  a  hotel,  eta  McKay  v.  Ohio  River  R*  R, 
Oa,  V13. 

II.  KaILWAT  OORPORJfflON  18  NOT  LlARLB  tOR  TBI  AOT  OV  A  TlOCBT  AOSNf 

in  directing  tftie  arrest  of  a  person  from  whom  such  agent  had  reoeived 
for  tiekete  a  bill  believed  by  him  to  be  counterfeit^  where  he  acted  at  the 
•Dggestftoo  of  a  police-officer,  and  for  the  purpose  of  apprehendiog  the 
person  whom  he  believed  to  be  engaged  in  the  commission  of  a  crime. 
It  waa  not  within  the  line  of  his  duty  to  receive  money  which  he  be- 
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Heved  to  bo  oonnterfeit  and  worthless;  and  in  what  he  did  he  aeted  in 
his  personal  oapadt/,  and  not  as  the  agent  or  servant  of  the  railway  cor- 
poration.   MulUgtm  T.  New  York  efc.  ^g  Ckk,  639. 

ML  Slisfino-oar  Compant's  Liabilitt  for  Passenorr's  Apparrl  Siolbb 
FROM  IT8  Car.  —  A  sleeping-car  company,  so  far  as  it  renders  serrioe  as 
an  innkeeper,  is  subject  to  like  liabilities  and  obligations,  and  ia  liable 
for  a  necessary  article  of  wearing  apparel  belonging  to  a  passenger  in  its 
oar^  which  was  placed  in  the  care  of  its  employees,  and  was  stolea 
from  the  car,  without  any  negligence  on  the  part  of  the  passenger.  Pv ll> 
man  etc  Co,  y,  Lowe^  325. 

t7.  Local  Aorht  of  Railway  Compant  not  PRXsnnDTO  hatr  Authorttt 
TO  Ratot  Tort  of  its  Srrtaiit.  —  A  local  agent  or  subordinate  employee 
of  a  railway  company  is  not  presumed  to  have  authority  to  ratify  the 
torts  of  its  servants,  in  the  abaenoe  of  proof  to  that  effects  Ou{f€lc  JTy 
Oo.  T.  Reed,  749. 

tS.  Ratifioation  bt  Rail  WAT  Oom  favt  of  itb  Srr  VAirr*8  Tort.  What  Nrcb- 
■ART  TO  CoKHTiTUTR.  —  To  provo  the  ratification  by  a  railway  company 
of  the  wrongful  act  of  its  servant,  the  adoption  or  confirmation  of  aneb 
act  mnat  be  shown  to  be  by  some  chief  officer,  vioe-principal,  or  aUer  ege 
of  the  company,  who  most  be  proved  to  possess  under  and  for  the  com- 
pany sufficient  authority  and  discretion  to  act  and  speak  for  the  company 
aa  if  it  were  bodily  present  in  the  persons  of  its  managers*  speaking  and 
acting  for  itself  and  on  its  own  responsibility.  CMifetc  iTy  Oa.  v.  Beed^ 
749. 

Mi  Railway  Company  Liablr  for  Actual,  but  not  Rzrmplart,  Damaor^ 
WHRN.  —  Where  the  yard-master  of  a  railway  company  throws  carcasaea 
of  dead  cattle  into  a  bayou  near  the  plaintiflf 's  residence,  thereby  pollut- 
ing the  water  and  atmosphere,  the  railway  company  will  be  liable  to  tlie 
plaintiff  for  the  actual  damages  sustained  by  him  by  reaaon  of  the  wrong- 
ful act  of  its  yard-master,  but  not  for  exemplary  damages,  in  the  abeenos 
of  proof  of  authority  or  ratification.     Oulfete,  R^y  Go*  v.  R&td,  749. 

Ml  Riaxs  AsflUMBD  bt  Rmplotki  —  Unbluckrd  Froos. — Where  an 
ployee  enters  the  service  of  a  railway  company,  knowing  that  it 
nothing  but  unblocked  frogs,  he  aasumes  the  risks  incident  to  their  oas^ 
and  eannot  recover  for  an  injury  therefrom,  although  tha  duty  of  rea- 
sonable care  would  require  the  company  to  substitute  blocked  for  un- 
blocked frogs,  to  promote  the  safety  of  its  employees.  8U  Louie  efc.  A'f 
Ok  V.  i>(n^48. 

41.  Amumption  of  Ruou  bt  EMPLOYxn.  — Aa  employee  accepting  asr^ 
vise  on  a  railway,  with  knowledge  of  the  character  and  poaitioa  of 
structures  from  which  he  is  liable  to  receiTC  injury,  cannot  call  upon  his 
•mployer  to  make  alteration  to  secure  his  greater  safety,  nor  to  respond 
in  damages  for  injuries  received  from  his  want  of  care  while  passing 
nnder  or  through  such  structures.      WiUktmmm  t.  Nempevi  Neme  Co,, 

927. 

M.  Liabilitt  for  Drfrotitb  Maohinbry.  —When  a  railway  employeswia 
injured  while  using  a  draw-head  which  has  a  patent  structural  defect^  he 
is  entitled  to  recover  without  proof  that  the  company  had  notice  of  each 
defect;  but  if  the  defect  has  occurred  so  recently  as  to  exist  in  spite  of 
all  proper  care  on  the  part  of  the  company,  the  employee  ia  not  entitled 
to  recover.    8U  Lotde  etc.  R*p  Co.  v.  Davie,  48. 

4S.  If  A  Bridox  or  Tonnbl  through  which  a  brakeman  must  pass  is  tos 
low  to  permit  his  passage  in  safety  while  standing  upright  on  the  can 
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lie  li  wmad  of  ttib  faet  tA  or  beforo  lio  ootered  into  tho  flervioe  of 

oorporatioii,  he  oannot  reooTer  dftmagea  becaase  of  injuries  inflicted 

vpon  lum  by  eaoh  bridge  or  tunnel  by  his  coming  into  eontaet  with  it 

"when  standing  npright  on  the  ear.    WUliarrutm  t.  NtwgoH  Neun  Co, ,  927. 

RULWATSk   IVSOLYXIIT  —  PuORTrT   AlLOWXD  TO  GlAIM  THAT  HAS  Ao- 
CftUXD  MOBI  THAV  8lX   M0NTH8  BXVOBS   AFFOINTiaNT  OF   RsCEIYKR, 

WHBK.— Where  there  is  nothing  to  show  laches  on  the  part  of  the 
tfiaimsnt^  a  elaim  for  eoal  furnished  to  a  railroad  oompany  is  entitled 
to  priority,  although  it  did  not  accrue  within  six  months  before  the  ap« 
peintment  of  a  reeeiTor.  MeUhewng  ▼.  Bins,  705. 
PtSDOB  OF  BABNiMoa  ov  RAILROAD  Intalid,  WHBiT. —Where  notes  are 
gives  by  a  railroad  oompany  for  money  borrowed  by  it  to  pay  interest 
«B  ite  boudi^  each  oontaining  a  stipulation  that ' '  three  quarters  of  the  gross 
earnings  of  the  road  from  date  is  pledged  in  liquidation  of  this  note," 
■Mb  stipnlatioD  baa  no  legal  effeoti  the  holder  of  the  notes  baa  no  claim 
mpoB  the  gross  earnings  of  the  road,  and  the  notes  have  no  priority  orer 
the  bonded  debt  of  the  road.    Mdlhenny  t.  Bim^  70fi. 

WArnOt  OF   UlOBT  10    PRIOBITr,  TaKIHO  AdDITIOKAIi   SlOITBITr  HOT, 

WBSK.  —  Where  the  bolder  of  claims  against  a  railway  oompany  for 
wages  takes  notes  of  the  company  indorsed  by  its  president^  but  without 
intending  to  waive  his  right  to  priority  of  payment,  the  taking  of  sneh 
notes  is  not  a  waiver  of  his  right.  Mcllhennff  t.  Bhm,  70B. 
49m  ianatnaan  ov  Glaimb  voh  Waom  Don  hot  Dbstrot  Riobt  to  Puob- 
nr  ov  Patmbht.  —  Where  an  arrangement  is  madp  with  a  railroad  oom- 
pany, whereby  a  sufficient  amonnt  of  the  wages  of  ita  laborers  is  retained 
by  the  company  to  pay  their  board,  the  daims  of  the  boarding-house 
keepers  for  sndi  amonnt  are  to  be  treated  as  claims  originally  due  la- 
boren,  and  duly  assigned  to  the  holders,  and  their  assignment  doee  not 
destroy  their  right  to  priority.  Mcllhennff  t.  BinsL,  705. 
181  Bailwatv^  Ihsoltbmt— Statutory  Likmb,  Olaims  HATnrOk  SmsiAD 
10  FuoRiTT,  WHXN.  —  Claimants  having  statutory  liens  against  a  railroad 
for  labor  performed  in  its  construetion,  operation,  and  maintenance,  whO| 
before  eu^  liens  expire,  are  prevented  from  enforcing  them  by  the  ap* 
pointment  of  a  reoeiver,  will  not  be  denied  the  priority  to  which  they  are 
entitled,  merely  because  their  olaims  accrued  more  than  six  months  be- 
fore the  appointment  of  the  receiver,  notwithstanding  the  court  baa 
mods  a  provisional  order  prescribing  six  months  as  the  limit  of  time 
within  which  claims  to  lie  entitled  to  priority  must  have  accrued.  Me- 
Ilkmnp  V.  Bhm,  706. 

iH  Railways,  Insolybht — Fund  Divbrtbd  nr  Dbbooatiob  or  Riorts  or 
Thobb  BrrrriiBD  to  It  must  bb  Rbstobbd.  —  Where  the  net  earnings  of 
an  insolvent  railroad  in  the  hands  of  a  receiver  sufficient  to  pay  all  the 
preferred  claims  have  been  appropriated  to  the  making  of  bettermente 
upon  the  property  and  to  the  payment  of  interest  upon  the  bonds,  this 
diversion  being  in  derogation  of  the  rights  of  those  entitled  to  the  fund, 
tiie  ooort  should  restore  the  fnnd  from  the  prooeeds  of  the  sale  of  the 
mortgaged  property.    Mcfihmnp  v.  Bi/m,  705. 

iOL  Railwayb^  Imbolybht— OoNBTBUoriON  OLAno  Entitlbd  to  Pbioritt, 
WKBH.  —  Claims  for  oonstmetion  of  a  railroad  are  not,  as  a  general  rule, 
allowed  priority  over  mortgage  debts  of  the  company,  unless  the  work 
was  done  or  the  material  furnished  in  pursuance  of  an  order  of  the  court; 
but  there  may  be  construction  claims  that  appeal  as  strongly  to  the  con* 
science  of  a  court  of  equity  as  the  debts  commonly  known  as  operating 
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tmA  wli«B  mortgagot  art  tzMSlid  *P<ib  *>  nnfiniilM  roa^  uiA 
they  ahow  opon  their  hc9  that  ft  waa  oontampbited  that  the 
■tnictioa  ihoald  ba  praaeoatad  ta  oomplatiaii,  and  wIIob  the 
a*kadi  tatha  aavnadaa  teataa  il  ia  fiaiahad,  tha  nafir  road  ihoadd  fa» 
aaoaidarad  a  naefal  improTement;  and  if  the  road  he  pot  into  tiia  baoa^ 
of  a  reoeiTer  before  the  work  and  inateriata  are  paid  for,  holden  el  Hia^ 
elalina  for  anch  work  and  matarial  ahonld  be  pud  from  tiw  net 
the  road  wh9e  nnder  the  eontrol  of  the  wmxi,  if  there  be  a  land  mm 
that  ean  be  appHed  to  anch  payment^  and  they  ha^a  not  haan  gnStj  of 
any  laohea.     Mclihennji  r.  Binm,  706. 

n.  Railwats^  iNaoLTKNT  — Opbratiiiv  Szmi8i8  ov. — Mority  In  pngr> 
meat  la  generally  conceded  to  ofauma  for  the  opefaHng  expeneee  ef  oa. 
fnaohrent  railway  in  the  handa  of  a  reeeieer  over  the  mertgage 
the  company.     Mettketmff  t.  Bim,  TOO. 

01  Railways,  IitaoLTBitr  ~  Ih  Hahos  or  RimifMt,  Claob  mai 

CMDmnm  omt  MoKTOAon.  —In  the  aettteoient and  dbtribotion  of  the^ 
aaaeta  of  an  inaolTeot  railway  company  whieh  haa  been  plaeed  ha  tha 
hands  of  a  reeetrer,  priority  of  payment  ia  allowed  to  certaiB  eiala» 
OTcr  the  mortgage  debta,  and  ereditora  who  hare  hibered,  famiriied  enp- 
pHes,  made  repaira  or  naefal  improremente  in  the  operatioBy  mainte- 
nance, and  betterment  of  the  railway,  and  who  have  been  anddanly 
deprived  of  their  remediea  at  law  by  the  appointment  of  a  leeeiTet,  aio- 
entitled  to  the  equitable  oonaideration  of  the  onvrt  in  the  dietribntwa  e# 
the  aaaeta  of  the- company,  and  to  priority  in  payment  from  the  not 
income  of  the  property  while  in  the  handa  of  the  conrt.    Jfe/Bfaniy  ▼• 
Bim^  700. 

53.    StEBR-BAILWATS  hats  Fo  PaRAMOVHT  RlQSTB  OTA  OlSm  VxHCLBft 

AT  STRBvr-onosnivos.  —  At  anch  croaeinga,  the  eara  of  the  atreet-raitwaya 
have  a  right  to  ercoa  the  alreeti,  and  other  Tehiclea  a  right  to  croea  the 
track  of  the  railway.  Neither  right  ia  anperior  to  the  ether.  The  lig^ 
of  each  mnat  be  exerolaed  with  doe  regard  to  the  right  of  Ae  otiior;  and 
the  right  of  each  mnat  be  exereiaed  in  a  reaaonable  and  carefal  Biaaner» 
so  aa  not  to  nnraasonably  abridge  or  interfere  with  the  r^ht  of  tibe  oUtei', 
O'Neil  T.  Drp  Dodt  <«%  It.  B.  €&.,  OlfL 

See  Abatbmbrt;  COrpo&atioics,  18;  Co-txnahct,  9;  4;  Couvnm;  Dnn^ 

3;   iNTBRflTATB  COMICBRCB,    1-^;    MORVOAOIS,    1;   MU5IGIFAL   CORFOEA- 

TiORs,  18;  Partition,  3;  Krobivxbr;  TaxsPAfla^  I,  2^  Wateis  am^- 

WATBROOURan. 

&AXIFIGATIOK. 
See  Oomgamjmom,  17;  Mastbb  smb  SnvAjn;  1»  Ifi  E^n— in%  a?,  M 


RBAL  numOLTT. 

KoTioB  — PooRmioff  vtOranvob  Awnm  OeMmraiioi  as  Hovkw  09  Sqiai* 
TiRB.  —  Where  a  grantor  wlio  haa  given  a  warranty  deed 
open  and  notoriooe  peaseaaion  of  agihiaHmral  land  at  the 
graati  and  for  a  considerable  time  thereafter  during  orop 
qnent  pnrohaaera  are  pot  npon  notiee  and  nnder  dnty  to 
aa  to  hia  righta  aad  eqnitiea  in  the  kad,  nnlaae  ho 
or  by  a  reoogniaod  conrae  of  dealiag,  hald  e«l  hie 
to  conrey.     Tiirmaa  ▼.  Beit,  86. 

8ee  Apprai^  It;  OoirrRAora;  CoifTBMFT;  IfaouoBira^  4|  Tkini%  i|  ▼■>» 

DOR   AND  PCTBOKARBR, 
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BBASONABUB  DOXJVt 
See  IxgANn  PxBMoras 

EEBOTTAL. 
See  BouxBABiis;  TsiaLi  7* 

RECEIVERS. 

t.  RiosnriB  ov  iKSOLmrr  Corporation,  pRom  PAvrm  to  IramoTi 
Suit  wob  AFPOiifTiCKMT  ot.  --If  »  railway  oorporatioa  beoomes  ineol- 
Tent,  and  a  reoeivership  is  neoeaaary  for  the  preservation  of  its  property 
and  the  distribation  of  its  assets  among  its  c  i  oJitora,  the  direetor%  as 
tmatees  for  the  stockholders  and  creditors,  and  not  the  oompany  itself, 
would  seem  to  be  the  proper  parties  to  institute  the  suit  for  the  appoint- 
ment of  a  receiver.     McHhewK§  ▼.  ^ms,  705. 

^  Rbouvsr*8  Sals,  Progbbds  ov«  mat  bb  Ordbbbd  Paid  on  Fihst-mobt- 
aAOB  Bonds,  whbn.  —  Where  the  oonrt  decrees  a  sale  by  a  reeeiver 
of  the  property  of  an  inaolvsat  railroad  eorporation,  it  may  properly 
provide  that  the  proceeds  of  the  sale,  after  the  ezpenaee  of  the  reoeirer- 
ship,  costs  of  court,  and  of  foreclosure,  and  the  payment  of  saoh  claims 
as  have  been  awarded  priority,  shall  be  paid  on  the  first-mortgage  bonds 
given  by  the  company.     Mellhenny  v.  Bim^  705. 

S»  Mnnnni  Bn>  iob  Pbopbrtt  Sold  bt  Reobivbr  vat  bb  Prbsobibbb  bt 
Obbbr  ot  Coubt.  «-The  oonrt  has  power,  in  decreeing  the  sale  by  a  re- 
Bsnver  of  tbe  property  of  an  insolvent  railroad  oorporation,  to  order  t^nt 
the  sale  shall  not  be  made  for  a  less  price  than  one  named  in  tbe  decree. 
Such  an  order  nuty  be  neoessary  to  prevmit  a  sacrifioe  of  the  property. 
MdlkenMy  ▼.  Bras,  705. 

4.  ftALB  BT  —  RioHn  OF  PiTBORABBB.  —  As  agiinst  the  purchaser  at  a  Tilid 
veeeivor's  sale,  no  lien  ean  be  made  to  attach  to  the  property  whieh  did 
Bot  rest  upon  it  at  the  time  of  the  institution  of  the  soit  Bader  whiik  the 
nto  was  Blades    TVomw  ele.  /T'y  Ox  r.  Lewk^  778. 

See  ATTACBiiByT,  %Ai  Railroado.  44,  40,  I& 

RBCORBa 
See  ObBFOBATiOHfl,  18;  Etidbnob,  7-9|  K. 

RECOUPMEim 
See  Salb,  IS. 

REGISTRATION. 
SeeBBBDS,  5, 

RSLEASBS. 
■m  IImbomb,  11,  12;  KMULWBa€%  ML 

RBPBAU 
See  STATom,  H 

RXS  JUDICATA. 

SnMBMBBT,  1,  S|  JuiMMm;  %  li-ML 

RESCISSION. 
SeeSALBii^  la 


1038  Index. 

bssidenck 

BBSTRAINT  OF  TRABK. 

8m  OOMTBAOn,  ft. 

RESTRICTIONS. 
8m  Ootxhakt^  1,  ti 

RSVIEW. 
See  AppsAib 

RKVIVAL. 

8m  ASJLTBMBVEi 

REVOGATIOK. 
Sm  Tbustb,  IL 

RIOT -UNLAWFUL  ASSEMBLY. 

L  UlTLAWVOL  ASBKIIBLT  AT  TBM  OOMMOM  LaW  WAS  A  DlRUBBAllOB  OV  TMB 

Pbaci  by  penoDfl  MMmbliog  together  with  ea  intentioii  to  do  a  tbi^g 
which,  if  ozeeated,  would  make  them  rioten,  bat  neither  ezooati^  H 
nor  making  a  motion  towards  ite  ezeontion.    PeopU  t.  Mo§t,  458. 

fl.  Umlawyul  Abbbkblt— Numbie  Of  FiBsovt  Who  mvr  Pabtioratb 
TBUUUV.^The  offenM  of  an  nnlawful  aeMmbly  ean  be  committed 
only  when  there  ic  a  oonMrt  of  tiirM  or  more  penom  who  nntte  in  am 
attempt  or  in  a  threat  to  do  one  or  move  of  the  things  specified  in  ihm 
sUtate.    PmpU  ▼.  MoM,  468. 

Sb  Uvlawvul  AmucBLT— Thuat^  Who  mat  mm  "Dmmmmd  to  Pabtioipash 
Ib.  — PerBOQs  may  be  regarded  m  participating  in  a  threat  made  by 
another  though  they  did  not  utter  or  repeat  the  words  nssd  by  hl■^  if 
they  were  present  and  under  the  inflaeuM  of  similar  scntimeBt^ 
by  their  conduct  assented  to  and  adopted  his  language  as  their 
Peopk  ▼.  Motd,  468. 

L  USLAWVUL  AsSBKBLT.  — ThB  ThbBATS  NBOBSBABTTOTMBOwmiSSW  cl 

the  crime  of  unlawful  anembly  may  relate  to  nets  to  be  performed  nl 
Mme  future  time,  when  aflkirs  shall  be  ripe  for  their  perfi 
pk  ▼.  Mctt,  468. 
§,  Ublawtul  Assbmblt.  — Thbbats  or  Violbbob  aoaibst 

PBBTS  or  Abothbb  Stats  are  within  the  statute  of  New  YmA  defining 
the  ofTeDM  of  unlawful  asMmbly.    PiopU  ▼.  MoM,  458^ 

ti   EnDBHOB  —  AbABOHISTS.  —  BtIDBBCB    that    PBBSOBS  AflSBMBLBD  AT  A 

If  BBiiBO  WBBS  Ababohibts  IS  Competent  to  aid  the  jury  in 
ing  whether  such  mMting  Jmned  in  threats  made  by  dsfsndsB^ 
one  of  the  speakers  thereat    PeopU  ▼.  MoM,  468. 

RIPARIAN  RIGHTS. 
8m  Watbbs  abb  Watbbomjbsh. 

RISKS. 
8m  ICastbb  abb  Sbbyabt,  S-10;  RAn.BOABi^  40k  41. 
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SALEa 

l»  Whsh  the  SuBJiuff  OF  A  8aia  d  NOV  IN  ISznmNoi  ftt  tii«  time  of 
the  contract^  th«  agreement  that  it  shall,  when  existing,  posaess  certain 
qnalities  is  not  a  mere  warranty,  bat  is  a  oooditioa  the  performance  of 
whioh  is  precedent  to  any  obligation  npon  the  Teodee  nnder  the  oon- 
tract.     American  Brome  Co,  v.  OiUeUe,  286. 

&    TtFLB  to  BiATBRIAL  VOB  BuiLDINO  TO  BB  EREOriD  ON  LaND  OV  PuBOHAIISR 

Vmm,  WHUi.  — The  rule  in  relation  to  acts  necessary  to  pass  title  to  the 
purchaser  of  goods  ordered  to  be  manufactored  is  applicable  only  to  con- 
tracts relating  to  personal  property  in  the  poesession  of  the  maaafactnrcr, 
bat  is  not  applicable  to  contracts  for  the  oonstmotion  of  houses  npon  land 
owned  or  controlled  by  the  pnrchaser.  If  a  party  contracts,  ont  of  hie 
own  material,  to  oonstrnct  a  house  npon  the  lot  of  another,  the  legal  tttie 
to  the  material  will  remain  in  the  contractor,  and  will  be  liable  toseixnre 
and  sale  for  his  debts,  subject  to  such  equities  as  may  exist  in  favor  of 
others;  but  if  he  contracts  to  sell  to  the  owner  of  the  lot  the  material  for 
the  house,  and  also  to  construct  the  house,  intending  that  the  property 
in  the  material  shall  be  in  the  owner  and  at  his  risk  antU  the  house  is 
completed,  the  legal  title  to  the  material  will  vest  in  the  owner  of  the 
lot  upon  its  delivery.    BIS*  ▼.  Bonner,  731. 

IL  Condition  Subskquknt —  Evidbnob.  —  Where  a  purchaser  from  the  agent 
of  the  vendor  signs  an  unconditional  memorandum  for  the  purchase  of  a 
quantity  of  hops  at  a  certain  price,  with  an  oral  reservation  of  a  condi- 
tion that  if  it  is  subsequently  discovered  that  the  price  named  is  not  the 
market  price,  there  is  to  be  no  sale,  and  the  vendor  confirms  the  memo- 
randum of  sale,  after  which  the  purchaser  informs  him  by  letter  that  as 
the  agent  misrepresented  the  market  price,  the  hops  will  not  be  accepted 
vnless  a  concession  is  made,  without  mentioning  the  oral  condition,  the 
•ale  is  a  present  sale,  and  the  condition  is  a  condition  subsequent^  parol 
eividence  of  which  is  inadmissible  as  a  defense^  or  to  vary  the  ternu  of 
the  memoraadnm^  in  an  action  to  recover  the  price  of  the  hops  after  a 
refusal  to  accept,    LUienthal  v.  Sufoik  Brewing  Co.,  234. 

C  Fbaudulbmt  Rbpbbsbntation  bt  Vbnooh,  whbv  No  Dbfbvsb.  —Where 
a  vendor  of  hops  fraudulently  states  the  market  price  thereof  to  an  ex- 
perienced prospective  purchaser,  who  says  he  does  not  believe  the  state- 
ment|  and  snbsequently  signs  an  unconditional  memorandum  for  the  pur- 
ehaae  of  a  oertain  quantity  of  hops  at  a  certain  prioe,  orally  reserving 
the  righti  if  the  price  named  is  sabsequeutly  found  not  to  be  the  market 
prioe,  to  disaffirm  the  sale^  it  will  be  presamed  that  he  relied  upon  the 
oral  condition,  and  not  the  fraudulent  statement  of  the  vendor.  lAUu^ 
thai  V.  8^o(k  Brewing  Co.^  234. 

i.  Rbootbbt  ov  Propbrtt  Obtadiid  NT  Fravh.  —Where  one  indvoes  an« 
other  to  part  with  his  property  by  a  promise  to  pay  cash  for  it  on  tiie 
same  day,  showing  a  check  to  inspire  confidence  in  his  promise,  when  he 
does  not  intend,  at  the  time  of  making  such  representation,  to  pay  for 
the  property  in  money  at  any  time,  but  intends,  after  thus  getting  poe- 
session, to  credit  its  value  on  a  olaim  held  by  him  against  tiie  owner  or 
one  of  the  owners,  the  sale  is  franduient  and  voidable  at  the  election  of 
Moh  owner,  who  may  maintain  detinue,  and  recover  the  speeific  prop- 
erty, or  if  it  cannot  be  found,  he  may  maintain  trover  for  its  wrongful 
eonversioii,  consummated  by  a  refosal  to  sorrender  it  en  demand.    Biak$ 

wC    ^WB^w^pv^^Hja    VfV^^^^ 
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6b  Vi!r  dor's  LiABiLiTT  lom  Los  Boanra  TauraroarATRMr — Ci 
AS  Aamm  vas  Viur»os.-*Wh«»  a  wmkior  MpmmXkj 
mad  daliver  goods  t^  tbo  fonhmur  al  a  q^ocifiod  piooo  w^  him  mrm  ex- 
paoM^  tbo.  cUiivory  o£  tho  goods  am  tioord  a  wtnal  m  a  dekvaij  to  iiio 
moster  thoroo^  morslg  oo  tko  ^modm'%  ogsni  or  boiloo  to  pstlonB  iiio 
act  of  delivery  for  him  is  exoonfeioD  of  his  osnteaol^  tmd  tho 
whioh  tho  cpods  see  ossriod  is  fr&  km  sift  tho  vsndor^s  tosobI; 
deUvory  is  oonsosiSMitoA  ia.  such  wsaosr  ss  to  h»  oflEnntosi  buiissta  tho 
vonJor  Mid  tho  pnichsury  tho  loss  of  tho  goods  throogfa  tho 
of  such  BUMter  or  tho  ooaditioa  oi  saoh  vossol,  or  ftom  aoy  other 
not  dtae  to  the  Unit  of  tho  pwohosor,  most  ho  borao  hy  tho  TODdos^  oi^ 
nntil  delivery,  the  goods  «re  si  his  risk.     MeNtai  v.  Brtmn^  441. 

7.   LlAJULITY    OF    BuSOHASn    FOB    DmLAV    UI    DbLIVMBV. — WllOrO    a    TOB 

dt  r  a^reee  to  osrry  «od  deliver  goods  at  his  own  ozpooos^  ond  oolsots  a 
vessel  as  the  carrier,  tho  detontioo  of  Sttoh  vosset  hoyond  tho  lay  days 
Darned  in  the  oontract  of  affreightment,  or  for  ao  narsssonahU  tisso  if 
no  lay  days  aro  named,  beoanso  of  tho  crowded  ooadit&oa  of  tbo  wharf 
selected  by  the  porchasor  for  tho  diichsvgo  of  tho  gDod%  or  for  say  othsr 
fault  on  his  part,  will  so  title  tho  maatsr  to  disohargo  tho  goods  olsowhers^ 
and  warehouse  them,  or  to  domurrsge  or  nsaonabls  daaiagBS  for  tho  do- 
teutiou  of  the  vessel,  but  it  will  not  rsleaso  hias,  as  tho  agont  of  tho  tob» 
dor,  from  the  daty  of  deliveriag  tho  goods.  McN^al  r.  Uroaa^  441. 

8.  VBNuoa*3   Liability  roa  Lost  duroio  TaAMSPO&TATiov — Rioat  or 

PuBCHAASB  TO  Sjblhti  Placb  vok  DisoHABOiaa  Ooona. — Whoro  a 
vsndor  specially  agrees  to  oaiiy  and  dolivor  goods  at  hio  owa  skdodb^ 
and  selects  a  vessel  as  tho  carrier,  tho  parohaosr  has  «a  <^oa  t»  iiMg* 
nato  the  wharf  for  disdiaxging  tho  goods^  aad  tho  msstftr  ci  tho  wssssl 
nunst  obey  the  pnrobaaer's  directions  ia  that  respoo^  if  tho  opti««u  ia  oz« 
orcised  in  a  roasonablo  time  aad  maanor*  Tho  porohsasr,  in  ozoroising 
hii  option,  is  bound  to  seleot  a  wharf  whieh  is  safe,  as  well  for  tho  wosid 
as  for  the  disohargs  of  the  goods,  sad  if  tho  siakiag  of  tho  tooobI  aad  tho 
loss  of  the  goods  aro  caused  by  tho  oondiiioa  of  tho  wharf  loloctod,  with* 
oat  the  negligooco  of  tho  master  or  tho  unsoaworthy  or  doloottro  ooaditioa 
of  his  vessel,  tho  purchaser  mast  boar  tho  loos^    MeNaal  ▼•  Bmmm^  441. 

9.  Vemdok's  Liabujtt  foa  Loss  durxmo  TaANWoxTAHoii  ^~  PowMAa- 

■a's  RioBT  TO  IifSFiOT  AND  Rbmotb  GooDt.  — WhsTO  a  Ttmdsr  ap^ 
oially  agrees  to  carry  and  deliver  goods  to  tho  parohasor  thorool  at  a 
cortoin  place  and  at  his  own  expense,  tho  purehassr  ia  ooftitlod  to  a  reap 
sonable  ttmo,  within  business  hours,  af tor  their  acriTal,  to  inspoot  aad  os- 
amine  them,  to  assortaia  whether  they  oonospond  with  tho  iavoioo^  aad 
to  receive  and  remove  them.  During  this  period  thooarrisr  loasuMtho 
sgoat  of  tho  vendor,  and  tho  kss  of  tho  goods  ii  at  tho  lattsr'oBsk*  Jf^ 
NmL  V.  .^roiia,  441. 

10.  Sali,  ExicuToaT  OowoMn  ov,  Rioht  to  Rhouid  OumoLAcm  •■  Ifn- 
FaaroKUANGa.  —  If  a  ooatcaot  is  to  faraish  a  moausssai  with 
inscriptious,  and  it  is  funushod  with  oao  ol  saoh  iasrriptioBS 
tho  purchaser  may  for  that  reason  not  only  rsjoet  tbo  mtrnimsat,  bat 
foscind  tho  order,  aad  tho  voador  has  aot  thersaf tor  tho  right  to  aahs^ 
furnish,  and  require  the  purohaeer  to  aeoept  aaothor  nieaameat  aoa* 
forming  to  tho  original  order.    American  Bnmm  Gk  v.  OUktte,  886k 

IK  Warbautt  in  Salk  of  Qoodi^  Vkndbi  not  Boinn>  to  Inwaor  Oaon 
BBFORR  Using  Thbm.  —  Where  goods  sold  under  a  wananty  aro  doloot- 
ive,  or  unfit  for  the  use  intended,  the  vendee  has  a  right  to  assnmo  thst 


toil 

Iheyanof  fht  qnall^  odUred*  and  neail  MiiaspaoilbMi  fttvtiHpnr* 

pOM  of  aaoertaining  iaipetfdetioiu  before  using  tbaoi^  Aod  it  Mtdfor  tli» 
price,  he  may  Mi  up  a  brtaob  oi  Buoh  warrant  ■•  m  ooaDtaMlaiok  And 
in  such  actioa  it  ia  error  fer  the  ooori  ta  charge  tiie  J1117  **  that  if  tiie 
defendaQt,  before  naiag  the  aaine,  had  an  opportoatty  te  iMpeot  nid 
goods,  and  did  not  do  so,  asd  if»  iipea  RBoh  nspectiffif  he>  eodd  hay* 
aaoertained  the  defeota  elaiiued^  then  aaMl  defendaa*  ia  ao^  eatiiled  le 
any  damagps.''    Tao^ma  Coal  Co.  ▼»  Bradkf^  SM. 

fK  iNSTsaoTios  Hhj>  OoaRBoz.  —  Where,  is  aa  aetiea  \»mmmm  the  prioe 
of  brick,  the  defendant  sets  np  a  hreaoh  ei  wafnta^Mia  oonnterelaim, 
and  reliaa  npoa  the  fact  that  the  oreM  eenetmcted  enioi  th^hiWk  lell 
fn  aa  poaitive  proof  of  the  anfttneas  o£  the  brick  far  the  «ae  fee  which 
they  were  sold,  it  ia  not  error  te  inatraot  the  Jury*  **  li  yo«  believe  from 
the  eridenee  thai  the*  faUing  i»eC  aaid  eeeaa  wa^owsad  by  »  adaoon- 
atniatiaii  of  the.  aame^ er  any  deUela  i»SHid  eeaetrttetieB  m  laaterial 
need  therein,  ethea  tha»  tbB  gmhi  inreWed  Ma  ttiia  eaAtnuvea^y^  or  the 
misnae  of  aaid  oven  subsequent  to  said  construction,  the  defendant  ia 
not  entitled  to  any  damage  heaein."   Tatooma  Ooal  Ob.  v.  Bradlqf,  890. 

It.  NoTzci  OF  DsFBon  ur  Qoodb  Sold  WDnt  Wabrahtt  vued  not  bi 
Oivxv.  —  A  vendee  of  goodii  sold  under  a  warranty  may  retain  the 
goods  without  giving  notice  to  the  vendor  of  defects  therein,  and  in  aa 
aetion  by  the  vendor  for  thvpardnuw  price,  may  plead  breach  of  war- 
ranty for  the  purpoae  of  laouapJagrJaiuagpa,  Taeoma  Ooal  Oo,  v.  Bradkif^ 
890. 

lib  BuRDxir  or  Pboof  of  WAaasawtr  jjip  m  Briaoh  on  Pabtt  Aixaoiiro 
Samb.  —  When,  ia  an  aotion  for  the  prioe  of  goods  sold,  the  dafeadaat 
flUbges  a  warranty  and  a  breach  thereof*  the  burden  of  proving  both  ia 
upon  him,  before  he  is  entitled  to  reoeive  any  benefit therofroau  Taeoma 
Cbtd  Ch.  r.  Bradlq^  890, 

8eo  VasMua  mm»  Pi 


SATISVACnOV. 
8ae  BianMi  Ajnv  OaaM»o%  If.  Juaoi 


SCHOOLa 

L  Momairjft  Bom— -HaBaiinnarrBoir  orLoaacBomi^  wmmt  GMPOumm 
IS  Fa^>b»  oh  — If  a'atataie-provideothafc  whenever  any  miamA  diatrict 
siialL  have  voted  to  beBse«»  any  aaai^  tiM  dielrini  board  of  aaoli  diatrict 
iaanthoriaed  to  issae-  the  bonde-  ef  soeb  dtstnot,  aneht  board  is  thereby 
vested  with  aothorilry  to  deeida  whether  the  puueeediags  to  vote  such 
hoada  ase  such  aa  will  aathoviaa  the  board  to  iaane  thoar  aad^  if  they 
iasae  soeb  beadefci  cieHtaiaing  reoitale  showing  thorn  to  haeo  beoa  author- 
iied,  this  ia.  oeaelaaiae  kk  ieoer  of  aa.  inaaseaO.  hald«  amm^8<Aool 
Dittriet,  295. 

t.  School  Township  WARiUBRa  Iwimito  fay  for  servioes  of  teachers  who 
held  no  lawful  certifioato  of  qaalificatiea  ve  without  conaideration  and 
void.  Such  persons  cannot  be  employed  to  teach,  under  the  expreaa 
terms  of  the  sUtute..  Ooois  Rmmr  Btmtr,  WiUow  Lake  School  Township, 
606. 

1  NiGOTi ABLB  ffi9nrmKtrtK  —  Schdoc  Township  Wabbantb  abb  not 
Nbgotiablb  Inbtrumbnts,  in  the  sense  that  their  negotiation  or  owners 
ship  by  innocent  purchasers  for  value  will  out  off  defenseOi     Goooe  Biver 
Bank  v.  WiUow  Lake  S^fhoi,  em, 
AM.  8t.  Bbp.,  Vol.  XXVL-66 


^ 
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4.  Tom  ICmmiPAL  Onrnuor — VLvrwtmm  m  Ikvitt  cv.  — Whta  * 
tnot  enterod  lato  by  atohool  township  lor  tbt  pajrmwt  of  Mhool 
k  Toid  or  prohibiUd  by  oxpreH  dedantioa  of  ototati^  tho  roteatioa  bj 
•ooh  manioipolity  ol  the  fraite  of  saoh  oontraot  will  nol  nbjool  il  t» 
luiUlity,  oithor  nndor  ovoh  contnet  or  upon  a  fumimm  menoL  Qoem 
River  Btt$ikr.  WUiom  Lake Sekool,  905. 

i.  BnomL.  —  SoHooL  Township  n  mot  Bsioim  sr  nn  Fuji  Robb- 
UMTATiovs  ov  m  OmoiBS  M  to  the  ozistenoo  of  fioti  MithoriilBg  Hw 
inouioe  of  a  wamnt  for  the  paymeot  of  oohool  ■MOty.  Gcoee^Bieer 
Bank  v.  WUlaw  Lake  Sd^ooi,  605. 

t.  UnQaAuriBD  SoHooL-TBAOHMt  OB  ms  ABSsawmm  vor  Bhtitlbd  «o  Ooh- 
FBN8ATIOV.  ^Oqo  who  tMohM  lohool  withoot  A  oertifiottto  of  qnalifleft- 
tion«  In  Tiolaiioii  of  tho  ozpre«  termt  of  m  otatati^  ii  not  ontftM  to 
oompoDMtioB  for  hisaorriooi^  oron  though  tho  oohool  offioon  haro 
ft  wmrront  thorofor.  Hit  onignoo  it  ontiUod  to  no  graotir  if^hfti 
hiMolt    Oooee  Rher  Semk  r.  WUhm  Lake  Sekeolt  €». 

8BAL. 
8oo  Xtiouc^  7. 

8BBIM>RAIX. 

800  SCAXUTH^  C 

8BDUCnOK. 

]•  Damaow  Knu  — A  Fathbk  may  maintain  hk  notfoa  for  flimigji  lor  tho 
■odaotion  of  hio  minor  danghtor^  although  oho  la  not  a  mombor  of  Uo 
honaahold.  hot  la  in  tho  aetaal  employmont  of  anothor^  o^Joylng  tha 
fmita  of  hor  labor  with  hor  fathor'a  oonaan^  if  bo  baa  not  roUnqniahad, 
paat  tho  powor  to  raoall*  hia  right  to  oonbral  bar  aanrloaa.  ftayiua  v. 
Ofa^feoBf  fiSL 

%  ICnAsoM  or  Damaqh— BriDSiran  of  Pnanoos  VwcBAarat,  — In  an 
aotion  by  a  father  to  roooror  damagaa  lor  tin  aadnotian  of  Ua 
danghter,  be  ia  entitled,  aa  maiter,  to  raooTor  for  tha  loaa  of  bar 
and  hor  lying-in  oacpenaea,  and  alao^  aa  parent^  for  tho  abaiaa  am 
floation  whioh  the  wrong  bringa  npon  him  and  hia  family  if  Ua  ^^"gbttr 
waa  prarionaly  ohaate;  but  proof  of  bar  proriona  nnohaattty  ia  •^■^^*Wt 
in  mitigation  of  the  damagaa  due  him  aa  parantf  and  if  it  ia  prowd  that 
aba  waa  notorionaly  nnohaata  prior  to  defondant^a  intoroonino  with  bor, 
and  bad  thoraby  diagnoad  bar  kmily  to  aaob  aartant  that  daioodanti 
oondnot  added  nothing  to  her  parent'a  anHbrin^  or  to  tbo  da«gar  of  ooiw 
fttptmg  tho  ftunily*o  morale,  no  damagaa  oan  be  awarded  bofond 
bv  tto  father  aa  maeter*    Skaeieaa  t.  Oraaeon.  itiU- 


8BLF-DSFBH8& 
8oa  Hoinai»%  1^  L 

8BPARATK  PROPBBTT. 
lii  AaBHOT,  S|  Hqibavp  abb  Waa,  % 

SSBYAKTS. 

floe  MAnBB  AB9  SSBTABm 


Indkz.  1043 

set-off  —  counterci^ ahl 
OovirrraoLAiM. — Oollatiral  SiouRrms  hayxito  bssv  Oxtbv  toSboitrb 
THB  Patmxmt  of  A  debt,  the  amouDt  thereof  will  be  deducted  from  it| 
where  the  ereditor  permitted  them  to  be  loet  by  not  exeroiaing  ordinary 
diligence  towards  their  collection.    Bunueif  y.  Laidleift  936i. 

SETTLEMENT. 
SeeXBusn^aL 

SEVERALTT. 
See  PABTinoH,  84L 

SHERIFFS. 

1.  IimncMiTOBa  ov  am  Otfioeb  who  hat  levied  upon  propertj  boI  rabjeol  to 
his  writ  are  jointly  and  seYerally  liable  as  prinoipali  for  the  original  wi« 
lawfnl  Uking.    D^feU  t.  Hyma^  fiSS. 

%  iNDKMNrroRfly  LxABiLrrr  ov,  nor  LmiTBD  bt  thbib  BoNn.  —Though  the 
code  of  New  York  gives  indemnitors  of  the  sheriff,  in  the  event  of  snit  be- 
ing bronght  against  him,  the  right  to  apply  to  the  court  to  be  substitatod 
as  defendants  in  his  place^  it  does  not  limit  their  liability  to  the  amount 
of  their  bond,  nor  otherwise  impair  the  right  of  the  person  injured  by  the 
act  of  the  officer  for  which  he  has  been  indemnified,  to  recover  from  him 
or  his  indemnitors,  either  jointly  or  severally,  full  compensation  for  the 
injuries  suffered  from  his  wrongful  act.    DyeU  v.  Hyman^  533. 

Si  Indkmmitobb.  —  Liabilitt  ov  thb  Imdbmnitobs  of  a  Shbbiff  is  Mor  Lof* 
ITBD  to  the  amount  of  their  bond,  when  the  party  injured  by  the  unlaw- 
ful act,  against  the  consequences  of  which  they  agreed  to  indemnify  the 
officer,  elects  to  treat  them  as  having  adopted  and  become  parties  to  his 
wrongful  acts.  The  remedy  is  not  upon  the  bond,  and  recovery  may  there- 
fore be  had  for  the  full  amount  of  damages  suffered,  whether  it  is  OMira 
or  less  than  the  penalty  of  the  bond.     DyeU  v.  Hyman^  03Si 

C  8HBRinr*8  OmoiAL  Bond,  Suritibs  on,  Ltablb  vor  What  Aon  of  thbb 
Principal.  —  Where  the  sheriff  of  a  county  in  the  state  of  Nebrsska, 
having  in  his  hands  a  warrant  issued  by  a  jnstioe  of  the  peaee  of  thai 
oonnty  for  the  arrest  of  a  resident  of  the  state  of  Kansas  on  a  crimi- 
nal charge,  proceeds  to  the  latter  state,  and  there,  by  fraud,  induces 
him  to  submit  to  arrest,  and  then,  without  obtaining  from  the  governor 
of  Kansas  any  warrant  of  extradition,  brings  his  prisoner  into  the  stats 
of  Nebraska,  and  wrongfully  and  unlawfully  keeps  him  in  prison  thers^ 
by  virtue  of  his  office  and  the  warrant  held  by  him,  the  sureties  on  his 
official  bond  will  be  liable  in  damages  for  sa  much  of  the  imprisonment 
as  took  place  within  the  state  of  Nebraska,  although  his  acts  in  Kaasss 
were  without  either  the  virtue  of  office  or  the  color  of  offioe,  for  which 
be  alone,  if  he  had  never  brought  his  prisonor  to  Nebraska^  would  havo 
boenliablOi    KmiaU^.  AkMr^^ffl. 

SIGNATURE. 
See  Jvdombbt,  10;  Wnju^  f-4 

SLANDER* 
L  Words  Slaitdbboub  niR  Sb.  —  A  false  statement  nado  by  obo  of  an- 
other,  that  he  is  a  scoundrel,  a  rogue,  and  a  damned  rascal,  and  that  be 
has  stolen  all  the  property  owned  by  him,  uttered  in  a  public  place  and 


UM4  IHMX. 

nwnner.  fa  th*  gi-HMii  «l  by.«tMite%  fa 
ScttnltuL  SOQl 

%  Ohb  Who  Uitijlwullt  Iwrnnam  wm  Tn  Bnar 

enjoy  that  degree  of  Mtpeot^  gond-will.  Mid  aooial  Mid 

tion  to  which  hii  mwm  aott  uid  his  aooial  uid  bndBMi  habtti  MitUto  h^ 
hj  etreiilating  slanderous  roporta,  rmdert  himself  liable  to  ooaseqiisBttat 
damages.    Savoie  t.  SeankM^  9801 

t,  Implied  Maliob  JucrriFTiNa  KaooTMir  without  Phoov. Maliee  is 

implied  from  the  use  of  opprobrious  epithets  whioh  an  standi 
m;  and  proof  of  speeial  injniy  is  nofc  nsisssary  to  a  leoofwy  of 
B€t9oie  r,  Scanian,  200L 

4  Both  Damaob  amd  Mauob  vat  bb  Imtirikkd  from  tbo  aatars  aad 
falsity  of  the  words  used,  and  from  the  eircnmstanoes  under  wbioh  tfasj 
wen  atterec^  without  spediil  proof.    Savoie  t.  ScanUm^  Mk 

SeeLiBtt, 

BUfiBPniO-OAR  O0MPANI£a» 
8es  RAajMiAM^  SBL 

80CIKTI88. 
See  Aasoof  ATioa 

SFEdFIO  PERFOItMAIfC& 

L  OiXTBAon  —  WHAV  WILL  Bi  DccBSca  —  Where  fhe  htmA  «f  ft  ess- 
tnet  between  oorporations  engaged  in  mannfaotnring  an  artide  frett 
■mterisl  the  eepply  of  whioh  is  limited  will  resnlt  in  depriring  one  ti 
them  of  its  share  of  snob  material,  and  canse  a  eontinning  injttry  te^  and 
possibly  a  destniotion  of,  its  business,  it  has  no  adequate  rcmiedy  at 
law  in  damages,  and  is  entitled  to  specifio  performanoe  of  the  •ootrasti 
OloueeMer  €lfi,  Os.  ▼.  Hunia  etc  (7e.,  214. 

ti  OoMTmAon  —  Failubs  of  Coksidiratiov  —  AranarAiiOB. — Wliere  a 
eontnMst  to  aToid  oompetition  and  rsgnlate  prioes,  between  eerporatioof 
mannfaotnring  fish-glae  under  a  patent  supposed  by  both  of  them  to  be 
Talid,  has  for  its  principal  oonsideration  a  oompromiM  of  litigatioa  be- 
tween them  relating  to  an  infringement  of  such  patent,  a  snboeqnent 
disoovery  of  the  inralidity  of  the  patent^  after  part  performaaoe  of  the 
oontraat,  will  not  oonititnte  such  failure  of  consideration  as  to  defeat  as 
oetion  for  specifio  performance  thereof,  especially  when  the  oontnMA 
ba«  been  affirmed  after  the  discovery  of  the  invalidity  of  the  patenl, 
OUmeuter  etcw  OSo.  ▼.  J?i«MJa  efe.  Co.,  214. 

IL  MoDiFiBD  Ck>MTRAOT.  —  When  the  parties  to  a  oontraet  bavo  modified  tho 
oxeeation  of  it  in  details  by  common  understanding  and  mntoal  oonoen^ 
•peoifie  performanoe  of  the  modified  oontraet  may  bo  decreed.  If  tho 
lights  of  the  parties  under  it  are  still  clear;  Cnbocsater  etcCkkTm  Jhmla 
etc  Co.,  211. 

4.  SpioinoPBBTORUANOB  OT  A  Pbmonal  Ootikabt  whx  bb  Dbobbbd  if  it 
is  of  such  a  character  and  purpose  that  its  performaneo  was  what  was 
oontemplated  by  the  parties,  and  not  mere  damages  for  its  breach*  Thero- 
fore,  an  agreement  not  to  erect  flats  in  a  designated  Beighborhood,  be- 
oaose  its  breach  cannot  be  oompensated  in  damagei^  will  bo  speoifieaUy 
enforced.    LewU  ▼.  OoUner,  616b 

%,  Qrwauw  PaBvoBMAJiaB  cannot  be  enforced  in  equity  ol  a  poiot  oonlnol  te 
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an  tnltfMl  in  hn^  «b16ii  raoih  oontnal  k  dninllt  lad  mMat  la  all  its 
yvU^    OrmdaU  t.  Lamgaiiit  SSL 

8mGovtkacx%  %%» 
filAKE^HOLDBai 


flZALB  DSICAKDa 
8m  &9VI1T.  4ft  •> 


8m  CstrnK  HoBnrDoa^  4;  ExntAmncm;  ttrmmJOM  OoMMoamn  &iot» 

5;  STATona;  Uaumr* 

tBTATUTK  OF  FRAX7D9L 

8e«  CdirnuoB^  9^  4|  Landlord  and  Tbnant^  7;  Lidani  YniMkE  Aam 

PuBOHAaEa,  1,  2i 

STATDTB  OF  LIMITATIONaL 
8m  Lduxations  of  Afyriowfc 

STATUTES. 

L  OonrmmairAL  Law — Givm o  Ons  PBiooN'a  PiopxurT  to  AjronnB.  — 
An  Mt  of  the  lagiiUtiuca  whioh  providM  lor  the  inTolaatary  tanuufor  ol 
property  Irom  ooo  ponon  to  another  withont  dne  prooMi  ol  law,  whathor 
with  or  without  oompensation,  Tiolatet  the  principle  of  tba  fnadamantal 
law,  whatever  BUjf  ba  tha  pretext  upon  whioh  it  ia  foonded.  iHUnm  ▼• 
Ttidfaer,  464. 

%  C!oNaTiTi7TxoifAi>  Law  — Validatino  Void  Bxiconov  8axa  —A  itatiito 
declaring  that  il  the  title  of  a  grantee  nnder  an  ezeoatioB  aaUp  or  hla 
■Mignea,  ahaU,  for  any  canae  whafcMMrar,  be  adjudged  null  and  Toid  ia  aa 
action  brought  by  the  jadgment  debtor,  or  hia  aangneet  enah  Judgment 
•ball  have  no  forea  or  effect,  unleai,  within  twenty  days  after  ite  antry^ 
tha  plaintiff  ehnll  pay  to  each  grantee,  or  hia  assignee,  tha  snm  of  money 
which  waa  paid  upon  the  sale,  with  intereat  from  the  time  of  tha  sal% 
inohidiog  tha  costs  and  expanses  of  the  defendant  in  defending  tha  aotloa 
in  which  such  judgment  wss  recoTered,  and  in  the  event  of  the  pUia* 
tiff's  failure  to  pay  such  purohsse-money  and  expenses  within  the  tiaa 
specified,  said  title  shall  be  valid  in  such  grantee^  attempts  to  deprive  a 
person  of  property  without  due  process  of  law^  and  is  void.  OHmtm  T. 
Tucker^  464. 

&  Constitutional  Law— Deprtvino  Pbbsok  of  Propfbtt,  What  n,  —  A 
statute  which  assnmea  to  destroy  or  invalidate  a  party's  munimente  of 
title  is  just  as  effective  in  depriving  him  of  his  property  m  one  whieh  ba> 
stews  it  direotly  upon  another.     GUman  v.  Tucker^  464 

4  iNTBRfrTATB  OoMMmoB — PowsE  OF  Statb  vo  RaouLATi.  — A  stete  stet- 
nte  imposing  a  penalty  upon  railroad  companies  for  a  failure  to  ship  freight 
within  five  days,  and  which  operates  alike  upon  freight  to  be  shipped 
ootoide  as  well  aa  laakle  tha  state,  is  vaKd,  sad  not  unconstitutional,  as 
an  interference  with  the  power  of  the  federal  Congress  to  regulate  oeai- 
merce  between  the  stetea.     Bmgg  v.  Wihnington  He,  /?.  R.  Co.,  569. 

4  iMTxaaxATB  CoiocxRoa — Powaa  of  Stasb  to  Regulatx.  —  A  state  stet« 
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ote  which,  without  diBcrimlnatiBg^  operates  vnlfonnly  in  M  of  domMUo 
and  interstate  trade  alike,  ia  Talid,  and  ahonld  be  enforoed,  when  the 
federal  Congreaa  has  not  acted,  or  hae  no  power  to  afford  ao  oomploto  a 
remedy  for  the  existing  enl  as  tho  state  legiaUinn.  Ba^  t.  WUmimi^ 
ton  etc  R,  R.  Co.^  669. 

1  CoNSTiTOTioNAL  L4W — SsKD-ORAiir  Statotb.— ▲  statnto  antiioruing 
oonntiee  to  issue  bonds  to  proonre  seed-grain  for  needy  farmers  resident 
therein,  and  providing  for  the  payment  of  snob  bonds  by  tbe  levy  of  a 
general  eonnty  tax,  if  neeessary,  is  not  inTalid  on  the  gronnd  that  the 
tax  authorixed  b  not  for  apuUlio  purpoeey  or  that  snoh  statute  anthoriaea 
oonntiee  to  make  donations  or  lend  their  aid  or  oredit  to  individnaU. 
otherwise  than  for  the  necessary  support  of  tbe  poor,  and  in  direct  vio- 
lation  of  the  express  terms  of  tho  stats  eonstatntien.  AMs  ▼.  Ndmm 
County,  609. 

7.  Ck>M8TiTUTioicAi.  Law— PouGi  FowBB. — The  legislatore,  in  the  oxeroise  of 
its  discretion,  and  within  the  limite  of  the  county  indebtedness  preseribsd 
by  the  state  constitution,  may  clothe  county  commissioners  with  disero- 
tionary  authority  to  make  small  loans,  secured  by  proepectiTe  crope  or 
generid  county  taxation,  to  thoee  whcee  oonditica  Is  so  impoverished 
and  desperate  as  to  reasonably  justify  the  fear  that^  unless  they  receiie 
help  to  enable  them  to  raise  crops,  they  and  their  familiee  will  becoois 
a  charge  upon  the  counties  in  which  they  lire.  And  it  will  be  preenmed 
that,  in  passing  a  statute  for  their  benefit^  the  iegialatoro  aetod  upon  tlH 
fullest  knowledge  of  the  neoeeeities  of  the  situation,  and  it  will  also  be 
presumed,  in  faror  of  the  validity  of  such  statute^  that  it  was  passed  aftsr 
due  deliberation,  and  with  the  deareet  apprehension  of  the  soope  sad 
purpose  of  the  language  used  in  the  stats  constitntioii.  Aoto  ▼•  ITtlmm 
OowUpf  609. 

t.  RspxAL  OF  Statcitb  bt  Act  Wmoa  Rif-BirAon  PnoYmom  ov  Act  Ri. 
PBiLHH  £mcT  OF.  —  When  a  repealing  act  re-enacts  substantially  ths 
provisions  of  the  act  repealed,  the  latter  act  is  not  thereby  destroyed  or 
interrupted  in  its  operation.  Where,  therefore,  a  state  legislatnre  passes 
an  act  repealing  a  statute  providing  for  the  appmntment  of  ooonty  boards 
of  health,  and  constituting  them  corporations^  but  by  another  seotioa  of 
the  same  act  enacts  substantially  the  provisions  of  Uie  aet  repealed,  the 
repealing  act  must  be  construed  ss  an  amendment  of  tho  not  repealed, 
and  the  boards  created  under  the  latter  act  are  continued  in  octanes 
with  such  modifications  as  are  contained  in  tho  fosmsr  as*.  JWto  t. 
Board  itf"  Healih,  63. 

See  CoRFOBATioNs,  1;  HoiinTBAi^  1,  S;  Iirjimonov,  1;  iMmumm  Omi« 
mircb;  LBOiSLATgRn;  MumoiriL  OQRMAanoxi^  1-6|  8aBO0ii%  It  9^  4| 
Trul»3^  6. 

STOCK  AND  STOGKHOLDSSa 
See  OoBFOBATioHSi  4-14;  LnoTATioin  of  Aanosi^  2$  BaonviMk  L 

STRBBT-RAILROADflL 
8oo  Railboam^  61; 

STREETS. 
See  MtmioiPAL  CoBroRAnoB%  Iti 

SUBCONTRACTOR. 

See  COHTRACTB,  1. 
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8ubr0qati01f. 

See  MoBTOAOO^  IL 

SUMMOKa 
SMPBOonfli  1. 

SURETYSHIP. 
8m  BxBomroM  avd  ADmimTRATOBs,  4-6;  JcriMuiiaTi  $$  PAmruflOFt  % 

6|  Shsruv,  4. 

SUBOEONa 
See  PHTUciAira  astd  Smunont 

SURVEY. 
See  BouHDARua. 

SURVIVAU 
8m  Abatimsht;  OoTXHAn;  4* 

TAXSa 

L  Faticeiit  Of  Tazb  is  not  VoLmraART  wImb  md«  iud«r  prolati  lo  pvt- 
TODt  A  tax  Mle  then  advertised,  though,  beoaiiM  of  the  illegality  of  Hh 
tazee,  the  sale  wonld  have  beeo  Toid,  and  any  olond  apoa  tiie  tllli 
resulting  therefrom  might  have  been  removod  by  legal  proneedlngs 
WhUne^  ▼.  CUg  f^Pori  Hutfrn^  291. 

2.*  FRomaer  aoaihst  Patmbnt,  wnrnv  SumoiBirn.T  Spnoma  —A  reoeipl 
for  tazee,  across  the  faoe  of  which  is  writteis  **Paid  mnder  protssti  to 
protect  property  from  being  sold,  and  on  aoooont  of  tsans  being  illegal,'' 
eetablishee  a  protest  sufiBciently  specific^  when  the  wbelo  pro3eeding  ea 
which  the  tazee  were  founded  was  without  Jniisdiotioa  and  Toid.  WkH* 
neg  V,  OUy  qf  Pari  ffunm,  701. 

See  ItmnsTATB  ComuEBOiy  4-6}  Vmawm  ahb  PviobaiiIv  1^  H 

TBLBORAPH  OOMPANIB& 

1.  Trlzgrath  Compavt  Liabu  roR  MmAKi  iv  TRAHsmrmro  Mbhaoi.  — 

A  telegraph  company  is  liable  to  the  sender  of  a  message  for  tiio  damages 
sustained  by  htm  by  reason  of  its  failnrs  to  transmit  the  message  oor* 
rectly.  And  a  statute  which  makee  a  telegraph  eompany  liabls  ''  for  all 
mittakee  in  transmitting  messages,  made  by  any  perssn  in  its  employ,** 
and  declares  that  it  "shall  not  be  exempted  from  any  sneh  liability  by 
reason  of  any  danse,  condition,  or  agreement  oootained  in  its  printed 
blanks,"  is  reasonable  in  its  requirements^  and  binding  upon  aU  telegraph 
companies  in  the  state.     Kemp  ▼.  Wtdem  U,  T«L  Ctow,  863. 

2.  Tbligraph  Mbssaob  Travsmittbd  out  of  Static  Liabiutt  bob  BCutakb 

IN  Tramsmissiob.  — A  telegraph  eompany  which  undertakes  to  oorrsotly 
transmit  a  message  to  another  state  is  lisble  for  a  breach  of  its  oontraet, 
and  the  sender  of  the  meesage  may  reoover  all  the  damages  he  sustains 
by  rsason  of  such  breach.    Kemp  v.  WuUm  U,  Tel  O1K9  868L 

3.  STipaLATioB  LiM rrma  Liabilrt.  —  A  stipulation  by  a  telegraph  com* 

pany  that  it  will  not  be  liable  unleesa  claim  for  damages  is  preeented,  in 
writing;  within  sizty  days  from  the  time  the  meesage  is  sent  is 
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aMe,  and  will  be  enforoed,  eren  ^oafflk  Che  eorapanj  k  goflty  il 
geace.     Weatem  Union  M.  <V.  ▼.  Dofvfterfy,  83L 

See  KsGUOuroi^  1% 

T£NA1I1B  or  OOIIMOK. 
See  Co-TWf  AHOT>  Pabkixixuu 

TE8T1M0NT* 
See  Wmii 


THREATSL 
flee  Riot,  4;  Tbiai^  11. 


See  ItAiLBOADf,  S2;  SSL 

TORTO. 
Im  Aanon%  1|  Mastce  asib  8nmaT»  1}  TtAiLieiii^  UL 

TOWNSHIP  VTARRAirra 
flee  SoBoou,  t,  H 

«UDB-ifAIUDSL 

L  W«m  ^VktmowM  XtULBB,**  emfiloyeA  in  fliiAr  m&tnmty  wmm,  fl»  m| 
oonatitate  a  trade-mark,  nor  doea  their  emplojmeBt  bj  a  amniiCMtinr 
ef  a  fMteot  medicine  gWe  trim  nay  proprietary  tight  to  their  ezdfaufine 
«ee.    J?ac(fffl»v.<7af»((if  Jner06e«le:  Cb.,783. 

fl.  ijywimwiWfT.  ^-  When  there  ii  ae  iatentte  defranfl,  ned  flieUbdh^  trade" 
■mHc,  aad  paekagee  are  not  eo  aimikar  ai  to  make  them,  one  and  afl^ 
aaloalated  to  deeeiv<e  pmcfcaeeta  at  ordinary  eaotioii,  there  eaa  ba  aa 
infringement  of  a  trade- mark  by  one  maanfaetnring  goods  ainflar  to 
thaM  fiirirftaah  the  trada«iaik  u  akinad.  Madam'w.OapitmiMttenb§ 
ttc  C<K,  783. 

IL  Ikfkinoemknt.  —  Qnsuii  Ouaik  wnt  Dammhh  fa  properly  atriokeB  aat 
in  an  aotion  for  infringement  of  a  irade-mark,  eapeoiaUy  whan  tha  paeof 
allows  that  there  waa  no  infringement  apan  which  damagm^  ii  apmbUf 
alleged,  coold  have  been  predicated*  Madam  w.  OgpHmlMkni^  atb  Cb^ 
783. 

i.  iNrRiNOBUKVT.— -EviDBirci  ef  the  identity  of  medlninee  k  fnr*m^wtWt 
to  protM  *n  alleged  iafiix^gement  of  tcada-mark^  onkaa  it  ia  akoahown 
that  the  aiiuilarity  in  the  trade-marka  cssatad  tha  npotation  ol  idaati^ 
in  the  medicines.    Rad«m  v.  Capital  Mkrobe  etc  Co>^  783b 

i.  HKABaAT  Etiokitos  is  inadmiaaihia  to  proraihat  parafaaeera  hava  baia  da> 
ceived  by  an  aHeged  infringement  of  a  trade-marlu  If  they  hava  baia  ea 
deceiTed,  they  must  be  aailed  to  testify  to  that  fact  Madam  JU  Cafttd 
Microbe  £tc  Co,,  788. 

6.  Damagss— SviDKNGS.— In  an  action  Xor  inXriBigament  of  a  trade  wMrh, 

evidence  id  loaa  by  aaiaa  of  a  rival  medicine  ia  inadmiawhli^  ja  tha  ah* 
aence  of  proof  of  an  infringement.    Badom  ^  CofUal  Mkr9lm4d^  Cky  Ml 

7.  ExFEiiT  EYi2>KiroB.  -^  Where,  in  an  action  involviiiig  tha^naajaiia  af  aa  in* 

fringemcmt  of  a  trade-mar^  the  marki^  kbels,  j]ig%  and  pirlri\jni  af  the 
contestants,  as  presented  for  sale  in  the  marketi  are  before  tha  aoart 
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♦mji,%  ievMluibt  frv^iM  iff  fh*  aonrl  to 
"fcti^e  <w4Miit4nipi  wlcn  WM(td%9  tmie  %j*tlMiB  'vpoa  peraoui  df  ordiiiary 
MfteMiguage  «dA  «»«,  Mid  cocyit  vTideiieeii  imteMdUt  !•  ^tiiili  III* 
qneiiuML    Badam  t.  OapUal  Mknbe  tie,  Ckk^  78X 

nukNsrat  aF  nooK. 

Bm  OoBraBjmom^  It-tC 


1.  TBcsFxas,  -CVmmvimro,  1>amaob8  Rsootsrabli  job  yt  ywavaX  —If  •» 

elertfted  railway  is  constnicted  and  maintained  m  front  of  a  elty  lo^ 
interfering  with  the  owner's  easements  of  ligh^  air,  and  mooes^  withimt 
msikxng  may  eompensation,  whereby  the  maAet  rdne  of  the  property 
Is  depreeiated,  and  he  afterwards  sells  i\  his  Tendee  Is  entitled  to 
maiiftsan  imfH  to  recorer  damages  sustained  daring  his  {the  Tendee's> 
ownershipi  and  to  enjoin  the  inrther  maintenaaoe  df  the  railroad  unless 
eompensatian  is  made  'for  permanent  loss  and  damage,  and  in  estimating 
the  amoont  tH  'sodh  permanent  'damage,  is  entifled  \o  hsTo  flie  lot  valued 
as  'tiionf^  sniAi  road  were  not  jret  in  exisienoe.  In  dttier  words,  hia 
damages  should  not  be  dimintiSied  by  Hbn  faOt  that  the  property  bad, 
bmore  ins  porchase,  smvady  depreouned  m  '▼nue  on  aeconnt  of  flie  Tail* 
way,  and  toss  had  thereby  alroidy  resulted  to  hisTondor.  Pappetkttm 
▼•  JlfeCfopolilcia  00c*  ff'jf  Cbu,  486. 

li  TRBFaaa,  CowruuiKo,  Tinva  DaxaassTOR  PKRMmnm  of.  — In  a  snit 
in  eqnity  to  enjoin  the  continuanoe  dt  a  trespan,  the  oonrt  may  detsnnia* 
the  amouirt  ot  damages  which  the  owner  will  sustain  if  the  trespass  shall 
Im  permanenfly  oontinaed,  and  it  may  proTide  Hiat  upon  payment  ef 
that  sum  the  plaintiff  shall  give  a  deed  or  oonvey  a  right  to  the  defend 
jnt|  and  It  will  refuse  an  injunction  wben  the  defendant  is  willing  to 
pay  upon  receipt  ot  a  oouTeyance.  Tf  the  case  is  one  in  which  the  do« 
lendant  has  no  rifjht  to  acquire  the  property,  and  the  plaintiff  wishes  la 
stop  furfher  trespass,  an  injunction  will  issue  without  imposing  on  hiss 
any  eondltion  to  convey  when  tendered  the  amount  whidi  would  eom- 
pensate  him  for  the  permanent  continuanoe  of  the  trespass  and  the  dam* 
ages  recoverable  wiU  be  limited  to  the  oommenoement  of  the  asftioa. 
Paippenhehn  v.  Kfefropofilafi  Oe.  Itp  Cbi,  486. 

t.  BuBxmr  or  Tbothi o  'Right  to  Rmotib  Possbssiov  of  Laitd  ov  Pujor* 
TIFF.  —  In  an  actaon  of  trespass  to  try  title  to  land,  the  burden  of  ihoinng 
n  ri|(fat  to  recover  is  upon  tftie  plaintiff,  and  if  neither  he  nor  the  defendant 
Aows  a  right  to  the  possession,  judgment  most  be  rendered  in  favor  el 
the  defendant.    AVen  v.  Leng,  735. 

Boo  AoTioHS^  Si  AKiMALB,2i  EgaiTT,  2;  Railboadh^  Hj  1^  8^  8S|  Tmi^^ 

TRESPASS  TO  TRY  TTTIM. 
8as  Oo-TBiuirai^  6;  Izioutiqh,  4;  Tmubai^  H 

XRIAI* 

1.  CoNnrnmoNAL  Law.  ~The  proimion  of  the  eoastitolUn  deelari^g  tlial 
"«  irisl  hf  jofy,  in  nil  ossss  in  whtoh  it  hns  heretofore  been  need 
jwnain  inviolate  ferBvef^"  relates  to  the  trial  of  issnesW  fast  insivilt 
or  eriflunal  {u*«BeoBttans,  and  not  to  the  trial  of  Issaes  in  aqni^.  ZfNdl 
V.  MtirogpMam  Me.  £>  C7o..  523. 

%  AasBSSMSMT  OF  Dauaosh  in  EQurrr.  — In  a  snit  to  enjoin  the  oonthraanot 
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of  actiof  trwfi  and  to  reoorer  for  dMiiaget  almdjr  inflMad  bj  tlioM 
acti^  tho  amount  of  anoh  damagaa  doaa  not  preaaot  a&  laaaa  mptm  wtuali 
tha  partiaa  ara  aotiUod  to  a  trial  by  Jury.  ZfNdl  t.  MeinpMam  aCe.  i^V 
Cb..  623. 

H  VoiB  DiB%  WxAinifAnaw  of  Jubob  utoh,  Soora  ov,— Tlia  azamiiiAtioo 
of  JQroft  apoo  thatr  voir  dtrf  ia  not  to  ba  eonfinad  atriotly  to  tho  qvaa- 
tiona  formalated  in  tha  atatata»  bat  ahoald  ba  Tariad  and  aUboff»tod  aa 
tha  oironauitaaoaa  aarrounding  tha  Jnror  nndar  OTamlnation  in  ralation 
to  tha  aaaa  on  trial  may  aaam  to  raqoirop  ao  aa  to  obtain  a  fair  and  im« 
partial  jary  whoaa  minda  ara  fraa  and  elaar  from  all  intaraati  biaa^  or 
prajadioa  that  might  pravant  thatr  finding  a  Jnat  and  traa  TardiaL  /Hn- 
der  T.  SUmU^  7& 

4  VoiB  DiRs,  Pbofbr  Quistioh  to  Amk  Jitbob  ufoh  Hia;  nr  Tbial  ov 
Nbobow  — •  In  tasting  a  joror  upon  hia  aoir  dirtaa  to  h]aoompatani^y»  eto.9 
to  Mrva  upon  tha  trial  of  a  oolorad  priaonar.  it  ia  partinant  and  propar 
to  aak  him»  "  Coold  yon  giva  tha  dafandanti  who  ia  a  nmrob  aa  fair  and 
impartial  a  trial  aa  yon  oonld  a  whita  man,  and  giro  him  tha  aama  ad^ 
vantage  and  protaotion  aa  yon  wonld  a  whita  man,  vpon  tha  aama  avi- 
danoa?  **  and  it  ia  error  for  tha  trial  ooort  torafnaa  to  allow  anoh  qnaation 
to  ba  propoanded  to  the  jnror.    Pmder  t.  Stattf  76* 

k  ExAinHATioii  OF  Jubor  oh  Voib  Dom,  wr  Whom  to  bb  OoRiKraniK— 
Although  there  ia  nothing  in  tha  atatnta  to  prohibit  tha  aonrt  from  ax« 
alnaiTely  oonduoting  the  azamination  of  Jnrora  on  tha  aoir  din^  it  ia  tiia 
moat  oonTaniant  and  better  praetioa,  baring  the  aanotion  of  long  and  al« 
moat  universal  usage,  to  allow  such  ezaminationa  to  ba  oondnotod  by  tiia 
oounsel  in  the  cause,  the  ooort  Judioially  auperviaiag  and  diraoting  the 
same,  and  taking  part  therein  either  to  anpplamant  or  to  raotii|y*  PImi/tt 
V.  StaiiB,  76. 

C  JuBiBDioriGN  ~  SaRGXOAL  BxAMiiTATioir  OF  Ebbsov. — Itt  an  aetioa  lor 
paraonal  injuriea,  tha  ooort  haa  no  inrisdiotion  to  reqnira  plaintiff  ta 
anbmit  to  a  aurgical  examination  of  hia  peraon  by  anrgeona  appointed 
by  the  conrt»  with  a  view  of  enabling  them  to  teatify  on  tha  trial  aa  to  tiia 
aziatenoe  of  hia  alleged  injnriea.  McQuiffom  v.  Dtiaman  «fe.  JL  JL  Obi« 
607. 

7.  EviDBMOB  PROFBBLT  BxoLUDii\  BUT  Rbbdbbbd  Oomfbtbrt  1^  tha  ad- 
miasion  of  subaeqnent  evidanoa,  moat  ba  again  ofEsrad  in  rabnttal*  ta 
baoome  available.    Skhmen  ▼.  Proprkton  pflM6k%  amd  Otmalt^  SSI 

C  Dbmubrrr  to  Evidbmor  admita  all  that  may  ba  reaaooaUy  infarrad  frem 
tha  avidenoe  given  by  the  adverse  par^»  and  waivaa  all  avidanoa  ia 
fliot  therewith,  or  the  credibility  of  whioh  ia  impeaohed,  and  all  infi 
from  the  evidence  of  tha  party  demurring  whioh  do  not  naoaanrfly  fol« 
low  from  it.     WUUanuon  v.  Newport  Ifewo  Ho,  Oo.,  927. 

9.  Rrquebts  for  Instructions.  —  Tha  Jndga  may,  in  hia  diaoration,  rafaaa 
to  receive  further  requests  for  chargaa  or  inatmotiona  to  tha  Jary,  whan 
be  has  already  given  the  complaining  litigant  an  opportnni^,  aad  this 
opportunity  has  been  made  available  by  asking  for  all  tha  ohargaa  wliich 
the  party  then  thought  propar  to  aak,  and  tiia  Jndga  in  tha  ohaiga  given 
liaa  folly  and  fairly  laid  down  tha  law  applicable  to  tha  faota  of  tha  aaaa. 
O'NeU  V.  Dry  Dock  etc  K  S.  Oo,,  61S. 

IQi  Afpeluitr  Praotior.  —  Where  the  oharge  of  a  Jndga  to  tiia  Jury  doaa  net 
contain  any  erroneous  statement  of  the  law,  but  tenda  to  improperiy 
bias  the  jury  and  to  itifltienoe  their  verdict,  it  may  be  a  ground  in  tha  court 
below  to  set  aside  the  verdict  upon  a  motion  for  a  new  trial,  but  it  will 
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nol  b*  considered  bj  the  court  of  appeals  wliere  it  hat  been  uged  in  the 
oonrt  below  and  the  motion  for  a  new  trial  denied.  Hwrlbmi  t.  HurOmri, 
482. 
11  Spioial  Findings  ov  Fact — Dibgritiov.^  Where  trial  courts  are 
giren  discretionary  power  either  to  give  or  withhold  qnestions  for  spe- 
cial findings  of  fact,  a  jndgment  will  not  be  rsTorsed  in  the  abeenoe  of 
clear  proof  of  an  abase  of  snch  discretion.    ^e6ratbi«lf«  /fUk  Oik  T«  Ohrl»^ 

1%  Thrbats^  What  ari»  whrv  a  Qannoir  iob  thb  Jumr.^  Whether 
language  indicatiog  that  persons  denounced  by  the  speaker  will  suffer 
for  acts  imputed  to  them  by  him  was  used  and  intended  as  a  threat  or 
as  a  mere  propheoy  is  a  question  to  be  determined  by  the  Jury.    Pso- 

Sea  ArrxAL,  1;  Nrw  Triau 

TROVEIU 
See  SALRiiflL 

TRUSTS. 

1.  Judicial  Salk  —  Aorrbmbnt  to  Hold  n  Trur  ior  thr  Drbtor.  — 
Where  the  owner  of  real  estate  charged  with  judgment  and  mortgage  liens 
agrees  in  writing  with  his  judgment  creditor,  that  the  latter  shall  pur* 
chase  the  lands  at  a  judicial  sale  soon  to  be  had  to  satisfy  such  liens,  and 
shall  take  and  hold  the  title  for  their  payment^  and  that  when  they  are 
satisfied  the  balance  of  the  real  estate  or  the  proceeds  thereof  shall  be 
reconveyed  to  the  judgment  debtor,  the  contract  is  based  upon  a  suf- 
ficient consideration,  and  such  judgment  oreditor  purchasing  st  ths  pro- 
posed judicial  sale  takes  the  land  charged  with  a  trust,  and  holds  it  as 
trustee  for  his  judgment  debtor  aooording  to  the  terms  of  sueh  oontnMlL 
OarUrv.  Oibmn,  881. 

5.  DiaoHAROs  OF  Truster,  and  Liarilitt  to  Aooovrt.  —  When  a  trustee  hsa 

entered  upon  the  execution  of  the  trust,  he  cannot  afterwards  free  himself 
of  its  discharge  by  a  denial  of  its  ezistenoe,  and  without  the  consent  of 
the  eetiiU  que  trust,  unless  by  order  of  court    Ckuier  t.  Oibaon,  881  • 

%  Voluntary  Skttlriirnt  —  Rrtooation.  —  A  Toluntary  settlement^  com- 
pletely executed,  with  no  power  of  revocation  reserved,  cannot  be  set 
aside,  except  upon  proof  of  mental  incapacity,  mistaks^  fraud,  undue 
influence,  or  the  accomplishment  of  the  purposes  of  the  trust,  or  the 
consent  of  all  partiea  Consequently,  if  a  married  woman  Tolnntarily 
conveys  her  property  in  trust,  to  place  it  beyond  her  husband's  con- 
trol, with  no  power  of  reyocation  reserred,  the  trustee  to  hold  for  her 
during  her  life,  and  upon  her  death  as  she  may  i^point  by  will,  or  in 
default  of  appointment,  to  her  issncb  her  children  have  a  beneficial  in- 
terest in  the  trust  fund,  and  she  is  not  entitled,  after  divorce,  to  have 
the  trust  revoked  without  her  children's  consent.  PetUkm  f^  ThmnUin^ 
278. 

4«  Trust  Drrd.  —  Words  or  Inhrritanor  are  not  necessary  in  a  oonveyance 
vesting  property  in  a  trustee,  if  the  purposes  of  the  trust  indicate  that 
an  estate  in  fee  was  intended.    Kennedf  r.  OramUng^  876b 

6.  Trust  Dkrd  Madr  to  a  Orantrr,  "vor  thr  Binrrt  and  Brhoot  or 

the  Grantor's  WirR,"  is  not  presumed  to  be  upon  the  same  trusts  as  are 
set  forth  in  an  antenuptial  trust  deed,  whereby  certain  property  was 
vested  in  the  same  trustee.     Kennedy  v.  Oramling,  676. 
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TUCkBOAT. 
Bee  N■QLIa■lrGl^  U 

TURN-TABLBBL 
See  R4n.B04D^  91 

ULTRA  VIKJOL 

See  COAPOBATIOiM^  12. 

DinNCORFOEATED  SOdSTOBL 


UNLAWFUl.  ASSEMBLY. 
See  Riot. 

UNLAWFUL  DEXAIHEB. 
See  FoBOiBLB  Ehtbt. 

USURY. 

OucruoT  <m  L4wi-*>Coiitbaov,  whswi  Dbimsd  «»  hi  ICaml  — 

Agreemeafe  t«  f  m  »Qd  eaoept  a  promieaorj  nete  ie  iMi4e  in  tiie  etate 
wlwre  Ihe  peyee  reeidefi,  eiui  it  ie  thea  dimiirii  up  panttaai  ta  ike  egree- 
■leot  and  givea  to  the  ouiker  ler  eoraenfeion,  wko  lakee  ift  lo  kie  ke«e  ia 
1  nether  etel^  wliere  he  eigne  it  and  procaree  ii  to  be  indoraed  aad  tnna- 
mitted  to  the  payee  at  the  latter's  pUee  of  restdeneo»  It  nniot  be  deemed 
a  eontract  of  the  etato  whereia  the  latter  neaido^i  thongh  it  ie  made  pay- 
able ia  the  state  of  the  inakor'e  loeideaoe,  and  if  aot  oeariooe  by  the 
\mm  of  the  state  whore  the  payee  reetdee,  oennot  he  attaokod  ior  mbij  !• 
tke  state  in  which  it  ie  payable.    Staplu  v.  ^ott,  itt. 

VABIANCB. 
See  PLB40fiio,  7. 

VENDOR  AND  FURCHA8KL 

L  fiTATim  OP  Pravim.  — -  A  Dirscr  iv  ram  Dbsoriptioh  ow  Rial  Pauraaii 
fai  a  oontraot  or  memorandam  of  sale  may  be  sapptied  by  eridenee  ekow^ 
ing  the  sitoetion  and  enrroonding  circnmsteaees  of  the  partieei  and  il 
from  snch  oTidence  it  is  apparent  that  both  parties  refeired  to  the  eame 
property,  the  requirements  of  the  statute  of  frauds  are  fulfilled,  and 
parol  eridenoe  may  be  resorted  to  for  tbe  purpoee  of  deeignating  the  par* 
tionlar  pieoe  of  property  to  which  the  parties  so  referred,  rswawff  t. 
Oramling,  tfTft. 

S,  Statutb  or  Fravbs  —  DasoRimoir  oy  Rbaltt.  — If  a  persoa  in  writing 
offers  another  a  specified  price  for  property,  witiiont  deeeribiag  it  other* 
wise  than  by  stating,  in  connection  with  bis  offer,  that  if  it  is  aoeepted, 
doede  and  papers  should  be  sent  for  oaraminatkM,  and  if  not  aooepted, 
that  be  is  «« ready  at  any  time  to  eettle  for  the  year's  rent,*  aad  the 
owner  responds  tiiat  he  accepts  the  offer  for  kie  house,  clear  of  aspenees 
of  title,  that  the  taxes  are  paid,  and  that  there  is  one  year's  inemaaoe 
en  the  house  which  he  expects  the  purohaesr  to  pej,  and  it  farther  ap> 
pears  by  parol  evidence  that  the  intending  pirehaeer  was  a  teaaot  ee  te 
a  certain  house  and  lot,  the  propoeal  and  aeeeptaaea  will  ba 
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M  relating  to  Hi*  pmperbjf  of  which  the  imrvlHwar  wm  meh  a  tenant, 
Aod  that  property  being  ancertained^  the  offer  and  aooeptanoe  together 
OQiMtitate  a  tueiiioranduin  of  vale  containing  a  saffioient  deecription  to 
natitffy  the  statute  of  fraud.  Kennedy  v.  Oramlingt  676. 
OvFKA.MUST  BM  AcoKPTBD  wrruouT  QDALincATios.  —  Da  piopoeal  to 
kraj  real  property  for  a  price  specified,  and  no  iDor%  ia  followed  by  an 
acceptance  providing  that  the  property  is  to  be  dear  of  expenses  of  taxes, 
and  that  the  purchaser  is  to  repay  one  year's  insnranoe  which  has  been 
paid  on  the  property,  this  i.4  not  an  unqualified  aooeptanoe  of  the  offer, 
and  there  is  no  contract  but  ween  the  parties.  Kennedy  r.  Oramling^ 
676. 

Fbaudulivt  CoHVBTAifOES;  Rbal  Propbrtt;  Spioiho  Fkrwommasoe, 

VERDICT. 
%m  AmMLf  7,  9;  10;  Damaowo,  7;  PLnaonifl,  ft;  Tkiax,  I^  IQl 

SHIPS  AND  SHIPPINGL 
See  Salb,  6-6. 

VESTED  RiGirra. 

See  Homestead,  S. 

VETERINARY  SURGEONS. 
Bee  Physicians  and  SaRoioiii. 

VICE-PRINCIPAU 
8ae  Master  aud  SsRVAirT»  C 

VOIR  DIRE. 
See  Trial,  3-^ 

VOLUNTEER. 
See  MAflTBB  AJTD  Sebtaht,  llL 

WAOSRS. 
RaooTBRT  VBOM  Stake-holdbe.  —  MoQcy  deposited  with  a  stake-bolder,  at 
a  wager  od  the  result  of  a  horse-raoe,  oaa  be  reoovered  frons  him  by  the 
losing  party  depositing  it»  if  demanded  before  it  has  beea  paid  la  tho  wia- 
aer.     Ihmtr  r*  BemntUf  415. 

WAIVER. 
0M  AfniLi  1;  IxsusAiioi,  6,  6|  PLBABar%  l» 

WARRANT. 
Bm  80BOOL8,  6,  6;  Shbuvi,  L 

WARRANTY, 
let  Oo-TBiTAjror,  2;  Cotenamtb,  S;  SalBi  1, 11, 11^  14 

WARRANTY  DEEU 
See  Real  Proprrtt. 
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waters  athd  waterooursbs. 

mJUNcnoN  A0AIN8T  OBSTRUOTioif.  —  Where  a  railzwid  oamp— y,  ht 
•tructtng  iti  road  acro^M  a  natural  wataroonrae,  totally  diT«rti  tiM 
therein  from  the  land  of  an  owner,  where  it  nataraUy  flowed  prior  to  1km 
oonatruction  of  the  road,  snch  land-owner  ia  entitled  to  a  mandatory  ii^ 
Jnnotion  againat  the  company.    Atchitim  €te^  B»  B.  Oo.  r.  Lemg^  168w 

See  NuisANOib 

WILLS. 

1.  OoHSTRUonoif  or  Instrumcict  ir  Form  ov  Dxba.  — Am  'natrniaeaUR  Hm 
form  of  a  deed,  or  a  oontraot  for  a  deed,  disoloeing  the  intention  of  Hie 
maker  respecting  the  posthumona  destination  of  his  property,  and  wldek 
is  not  to  operate  until  after  his  death,  ta  a  will,  and  may  be  feroked. 
HoMldon  ▼.  Rted,  86. 

8,  Sioif ATC7RI.  —  Am  Oloorapuio  WRiTiNts,  I  ootaiiking  teetamentaiy  diap erf 
tions,  offered  for  probate  as  a  will,  havii.g  a  caption  beginning  ''Teelib- 
meiit  d'Aglae  Armant^"  but  without  auy  eignature  at  the  end,  ia  void  aa 
the  will  of  Aglae  Armant,  becanse  it  does  not  ooatain  such  lignatnre  aa 
is  required  to  an  olographic  will.    Sueceftkm  qfAmumt^  183. 

I.' Oloorapuio  Will  —  Sionatdrr. — Testamentary  dispoeitieiia  foDowiDK 
the  signature  of  an  olographic  will  are  invalid,  although  it  doea  not  affisol 
the  validity  of  the  will  that  superfluous  or  useless  words  oonneotod  with 
the  signature  follow  it.     Suceenion  qfArmmU,  I A 

4.  Olooraphig  Will  —  Sionaturr.  —  Where  the  name  of  a  testatrix  doea 
not  appear  at  the  end  of  a  writing  claimed  to  be  her  will,  bat  is  ■■litm 
in  the  beginning  thereof,  without  the  distinctiTe  eharaoteristies  attaehed 
to  her  signature  to  other  documents  whioh  she  inTsriably  signed  at  the 
end,  the  writing  will  fail  as  her  will,  on  the  ground  that  the 
not  intended  as  a  signature,  and  that,  whether  so  intended  or  not^  it' 
not  at  the  end  of  the  writing,  as  required  by  law.  8moetmi(m 
18S. 

B.  FORMALITIRS  PRBSORIBRD  RT  LaW  fOR  EXROVnOR  OP  OlOORAPMIO  WtLU 

mast  be  strictly  obsenred  or  the  will  Is  Toid.   8mct9miom  ^Atmaai^  18IL 

See  TRUsn,  X  i. 

WITNBSSBl 

1.  Btidrnoi  —  Opiviors.  — The  testimony  of  a  witaeoi^  aol  baaed  ea 
cific  facts,  but  consisting  of  an  opinion  as  to  the  lump  amoont  of 
sustained  by  breach  of  a  contract,  is  Inadmissible  as  a  basis  for  the 
mation  of  damages.    Sherman  Center  etc  On.  ▼•  Leonard^  lOL 

%   EVIDIROR  OP  AN  EXPRRT  A8  TO  THR  DUTAHOR  WimiV  WjaOK  A  LOAMD 

Truck  could  be  stopped,  under  oiroumstancss  assumed  in  the  qnesliss 
to  him,  is  competent,  though  questions  of  this  olass  shoold  not  be  es* 
couraged.  O^Neil  v.  Dry  Dock  etc,  IL  R.  Ob.,  612. 
Sw  Expert  Etidriccr  is  Rrsortrd  to  for  the  purpose  of  informing  the  oowt 
or  jury  upon  subjects  not  commonly  understood,  bat  where  the  nalnrs  oC 
the  inquiry  appeals  to  the  common  understanding  and  ordinary  intslll* 
gence  of  mankind,  such  evidence  is  not  adnussibla.  Radam  T« 
Microbe  etc  Co,,  783. 

See  Appral,  S.  Drpositions;  Etidrnob;  Tradb-iiabx%  7« 

WRITS. 
See  PROHumi02r« 


